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CASES  IN  CHMCERt 


BEFORE  THE 


VICE-CHANCELLOK.- 


Simpson  v.  Walkeb. 

1881 :  1 6th  &  22d  'SoYcmhcr,^  Will.'~Revocation.--Fravdulenl  Deed. 

A  Deed  executed  under  circumstances  which  render  it  void  in  Equity,  and  not  at  Law  is  a 
revocation  of  a  prior  WilJ.  [1] 

In  1792  the  Plaintiff  and  Lot  Simpson  his  Brother  became,  under  their 
late  Father's  Will,  seised  in  fee,  as  Tenants  in  Common,  in  equal  Moieties, 
of  a  Messuage,  and  about  23  Acres  of  Land  in  the  Parish  of  Crick  in 
the  County  of  Derby,  \n  remainder  expectant  upon  the  decease  of  Rumey 
Simpfion  their  Mother.     In  1811,  Lot  Simpson  went  to  Buenos  Ayres^ 
and  obtained  a  subsistence  there  hj  Manual  Labour.     In  October  1817 
Rumey  Simpson  died;  and,  upon  her  death,  Lot  Simpson  returned  to 
England.     In  1818  he  entered  into  a  Treaty  with  the  Plaintiff,  for  the 
purchase  of  the  Plaintiff's  Moiety  of  the  Estate  ;  but  they  were  not  able 
to  agree  as  to  the  price,  and,  accordingly,  they  referred  it  to  the  Defend- 
ant (who  was  the  Son  of  their  late  Father's  Executor,  and  resided  near 
the  Estate)  to  fix  the  price.     The  price  was  accordingly  fixed  by  the  De- 
fendant, and  paid,  by  L^.t  Simpson,  to  the  Plaintiff;  and  he,  thereupon, 
conveyed  his  Moiety  of  the  Estate,  to  Lot  Simpson  in  fee.     In 
November  •I  81 8  Lot  Simpson  returned  to  Rumos  Ayres,  hav-     [  *2  ] 
ing  previously  appointed  the  Defendant  to  manage  and  receive 
the  Rents  of  the  Estate,  in  his  absence.     In  August  1825,  Lot  Simpson 
again  returned  to  England,  but  he  never  resided  upon,  or  in  the  neighbour- 
hood of  his  Estate ;  and  the  Defendant  continued  to  manage  and  receive 
the  Rents  of  it.     In  June  1830  Lot  Simpson  died,  leaving  the  Plaintiff  his 
Ileirat-law,  who  was  then  resident  in  North  America.     The  Plaintiff,  on 
bis  return  io  England,  in  January  1831,  required  the  Defendant  to  deliv^* 

[1]  2  M.  &  Cr.  441.  n.  2.    2  JJbid,  611.  note  2. 
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^^ 


up  to  him  the  possession  of  tl\<£4t^te,  and  to  account  to  him  for  the  Rents 
received  since  Lot  Simpsofih ikiith  ;  which  the  Defendant  refused  to  do, 
alleging  that  he  had  puccfijisfd  the  Estate  of  Lot  Simp^on^  and  that  it  had 
been  conveyed  to  hiili>6^  certain,  D^eds  a^d  Assurances  dated  in  May 
1830,  in  consideration *^f  an  Annuity  of  502.  to  be  paid,  by  the  Defendant, 
to  Lot  8inip%onj3hAhg  his  life. 

The  Bill,  after ^dCating  as  above^  charged  that  the  Plaintiff  had  discover- 
ed, and  tU^t.thb^  fact  was  that  Lot  Simpson  did  execute  such  deeds  and 
Assurances**,  but  that  the  Defendant  prevailed  upon  him  to  execute  them, 
by  ipisi^Vesentation  and  undue  influence,  as  after  mentioned,  and  that  such 
D.epd^ahd  Assurances  were,  therefore,  void  in  Equity  :  that  Lot  Simpson 
VflS^/ah  ignorant  and  unlettered  Person,  and  had  been,  all  his  life,  except 
f(Jr  a  few  months  before  his  death  (when  he  became  too  ill  to  A\ork),  a 
common  Labourer,  and  had  never  been  instructed  in  or  practised  any  Trade 
or  Business :  that,  in  early  life,  he  had  become  addicted  to  excessive  drink- 
ing, and  was,  np  to  the  time  of  his  death,  an  habitual  Drunkard :  that  he 

was  a  Person  of  very  weak  intellect,  and  easily  led  and  praetis* 
[  •S  ]     ed  upon  by  any  *Person  with  whom  he  happened  to  be  associar 

ted:  that  the  Defendant,  though  he  was  by  trade  a  Coidwainer, 
had  been,  for  many  years,  much  accustomed  to  business  of  a  gtneral  na- 
ture ;  and  had  been,  on  many  occasions,  employed,  by  his  Nei;;lihours  and 
Friends,  to  make  their  Will?,  and  other  Instruments  of  a  Lo«];al  nature  : 
that  the  Defendant,  bef  >re  and  at  the  time  of  the  exe<  ution  of  the  Deeds 
of  May  1830.  had  acquired  great  influence  over  Lot  Sinfj  soji,  who  was  ac- 
customed to  consult  him  abdui  his  Affairs,  and  to  be  guided  by  his  advico  : 
that,  at  the  time  of  the  execution  of  the  Deeds,  the  Rsate  was  free  from 
Incumbrances,  and  the  clear  Rcntsd  thereof  was  472.  10s.  per  annum^  and 
Lot  Simpson  was  not  at  all  innebted  to  the  Defendant ;  and  that  he  had 
no  knowledge  of  the  Rental  of  the  Estate,  or  of  the  value  thereof,  except 
as  he  was  informed  thereof,  by  the  Defendant ;  and  that,  before  and  when 
he  executed  the  Deeds,  he  was  informed,  by  the  Defendant,  nnd  believed 
that  the  yearly  value  of  the  Estate  was  much  less  than  47/.  IO9.,  and  that 
it  was  subject  to  many  outgoings  and  deductions,  and  that  the  Annuity  of 
50Z.  for  his  hfe,  was  a  full  and  adequate  consideration  for  the  same :  that 
no  valuation  of  the  Estate  was  made  for  Lot  Simpson,  by  any  Person,  nor 
was  any  Person  employed,  on  his  behalf,  in  relation  to  the  Sale ;  and  that, 
at  the  execution  of  the  Deeds,  he  was  not  in  a  fit  state  of  mind  to  do  any 
deliberate  act  of  Business.  The  Bill  prayed  that  the  Deeds  and  Assuran- 
ces of  May  1830,  might  be  declared  to  be  invalid  in  JEquiti/,  and  be  deliv- 
ered up  to  be  cancelled  :  that  tJie  Defendant  miyht  execute  a  conveyance  of 
tfie  Estate  to  the  Plaintiffs  and  account  with  him  for  the  Rents  received  since 
Lot  Simpson^s  death  ;  and  that  a  Receiver  might  hp  appointed. 
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•The  Defcnclftnt  pleaded  that  Lot  Simpson^  by  bis  Will,  dated  [  ^4  ] 
the  20th  April  1829,  and  duly  executed  aod  attested  for  devis- 
ing Freehold  Estates  of  Inheritance,  devised  the  Estate  in  question,  and  all 
other  his  Real  Estate  to  the  Defendant,  for  bis  life,  and  after  his  decease, 
to  Samuel  Walker  and  Hannah  Walker,  the  Defendant's  Son  and  Dau^'h- 
ter,  equally,  as  Tenants  in  Common,  and  to  their  Heirs  and  Assigns :  Pro- 
vided that,  if  either  of  them  should  die  under  21  and  without  Issue,  then 
the  Testator  devised,  the  said  Estate,  to  the  survivor  of  them,  his  or  her 
Heirs  and  Assigns ;  and,  if  both  of  them  should  die  under  21  and  without 
Issue,  then  to  the  Defendant's  right  Heirs :  that  the  Testator  died  in  June 
1880,  without  having  altered  or  revoked  his  Will,  except  so  far  as  the  same 
tai^bt  be  deemed  to  have  been  altered  or  revoked  by  the  Deeds  in  the  Bill 
mentioned  to  have  been  executed  in  May  1830,  and  leaving  the  Defendant 
and  his  two  Children  him  surviving. 

Mr.  Knight  and  Mr.  Rolfe  in  support  of  the  Plea : 

The  Plaintiff's  position  is  that  the  Deeds  of  May  1830,  are  not  only  void, 
but  operate  as  a  revocation  of  the  Will.  In  jffawes  v.  Wyatt  (a),  Lord 
Aloanley  decided  that  a  Deed  which  was  void  on  equitable  Grounds  only, 
was  a  revocation  of  a  Will :  but  Lord  Thurhw  reversed  that  Decree  (5)  : 
and,  consequently,  this  Plea  cannot  be  disallowed  without  overruling  Lord 
Thurlow*B  decision.  Supposing  the  Deeds  to  be  invalid  in  Equity,  then  ac- 
cording to  the  doctrine  laid  down,  by  Lord  Thurlow^  in  Bawe$  v. 
fVgaltj  the  transaction  is  to  be  ^treated  as  a  Mortgage  merely ;  [  *5  ] 
and,  in  this  Court,  a  Mortgage,  being  only  a  Security  for  Money, 
is  not  a  revocation  of  a  prior  Will.  Upon  what  principle  is  it  that  a  Deed, 
which  is  inoperative  in  Equity,  is  held  to  carry  with  it  an  intention  to  re- 
voke a  Will  7  The  ground  on  which  the  Court  interferes  when  it  sets  aside 
a  Deed  for  Fraud,  is  that  there  was  no  intention  at  all  to  execute  the  Deed. 
If  a  Party  makes  bis  Will,  and,  afterwards,  does  an  act  varying  the  dispo- 
sition of  his  Property,  if  that  Act  cannot  take  effect,  why  should  it  be  in- 
ferred that  he  had  an  intention  to  alter  the  disposition  of  his  Property 
which  he  had  made  by  his  Will.  Lord  Atvanley*%  decision  in  Hatves  v. 
Wj/att,  benefited  a  third  Party,  and  not  the  Plaintiff.  Here  the  Testator 
made  his  Will  for  the  benefit  of  the  Defendant,  atid  then  conveyed  the  Es- 
tate to  him ;  ivhy  is  he  to  be  placed  in  a  Worso  sitvlation,  than  hd  would  have 
been  in,  if  no  such  Conveyance  had  been  executed.  Parker  v.  Mamsbot" 
torn  (<;)  is  very  analogous  to  the  pr^ent  Case. 

Sfcondly :  the  Bill  states  a  Case,  not  merely  ot  Equitable,  but  also  of 
Legal  individuality;  for  it  alleges  that  Lot  Simpson^  when  he  executed  the 

(a)  a  Cos,  263.  (6)  3  Bro.  C.  C.  156.  (c)  3  Barn,  k  Crest.  257. 
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Deeds,  was  oot  in  a  fit  state  of  mind  to  do  any  deliberate  act  of  Business. 
Now  a  Deed  which  is  void  at  Law,  is  not  a  revocation  of  a  prior  Will,  but 
is  a  mere  nullity. 

Mr.  Wigranfiy  in  support  of  the  Bill : 

Lord  Alvanley  held  in  three  different  Cases  (d),  that  a  Deed 
[  *6  ]  which  was  void  in  Equity,  was  a  revocation  of  a  •prior  Will : 
and  Lord  Hardwicke  was  of  the  same  opinion.  Hick  v.  Mor9 
(0-  That  Case  was  not  cited  on  the  Appeal,  to  Lord  Tharloxv^  from  Lord 
Aloanhy'i  Decision,  in  Hawn  v.  Wyaii,  In  The  AitomeyQeneral  v. 
Vigor  (/),  Lord  Eldon  expressed  considerable  doubt  as  to  the  soundness 
of  the  principle  of  Lord  Thurloiv^s  Decision.  The  ground  upon  which  a 
Court  of  Equity  rescinds  a  Conveyance  which  at  Law  is  valid,  is  not  that 
the  Grantor  did  not  intend  to  convey,  but  that  the  Party  to  whom  the  Con- 
veyance is  made  is  not  entitled  in  Equity  to  the  benefit  of  that  intention. 
The  legal  Estate  has  passed,  in  fact,  and  alone  is  decisive. 

The  objection  that  the  Bill  states  a  Case  of  Legal  invalidity,  if  it  appears 
on  the  face  of  the  Bill,  ought  to  have  been  taken  advantage  of  by  Demur- 
rer, and  not  by  Plea :  and  the  fact  that  the  Plaintiff  is  obliged  to  call  for 
a  Reconveyance,  disposes  of  all  the  Arguments  in  support  of  the  Plea. 

The  Vice- Chancellor  took  time  to  consider  the  Case  ;  and,  on  this  day  de- 
livered Judgment  to  the  following  effect. 

In  this  Case,  the  Plaintiff,  who  is  the  Heir  of  Lot  Simpson,  has  filed  a 
Bill,  insisting  that  certain  Deeds,  dated  in  May  1830,  were  executed  under 
circumstances  of  Fraud,  which  make  them  void  in  Equity.  The  Fraud  is 
represented  to  consist  in  the  Defendant  having  induced  Lot  Simpson^  a 
weak  man,  to  execute  the  Deeds  for  a  very  inadequate  consideration,  under 
a  belief  that  the  consideration  was  adequate  ;  and  the  Bill  charg- 
[  *7  ]  es  that  *the  intention  of  Lot  Simpson  was  to  sell  for  full  consid- 
eration, and  not  to  make  a  Gift ;  and  the  Bill  prays  that  the 
Deeds  may  be  delivered  up  to  be  cancelled,  and  the  Estate  conveyed,  by 
the  Defendant,  to  the  Plaintiff.  The  Defendant  has  pleaded  that,  prior  to 
the  date  of  the  Deeds,  Lot  Simpson  duly  made  his  Will,  and  devised  the 
Estate  to  the  Defendant,  and  that  the  Will  was  not  revoked  otherwise  than 
by  the  Deeds  mentioned  in  the  Bill. 

In  Hawes  v.  Wyait,  Lord  Alvanley  held  that,  in  such  a  Case,  the  Will 
was  wholly  revoked.  Lord  Thurlotv  reversed  Lord  Alvanley* s  Decree.  But, 
in  Lord  IlcJiester^s  Case,  Lord  Alvanley  expresses  an  adherence  to  his  own 
opinion  ;  and  Lord  Eldon,  in  The  Attorney-general  v.  Vigor,  disapproves, 

{d)  Bawe$  v.   Wifatt,  ubi  iupra,    Harmood  v.  Ogkuideti  6  Yes.  215.    Ex  parU  ths  Earl  of 
IlchaUTy  7  Yes.  373. 
(e)  Amb.  215.  (/)  8  Yea.  tSS. 
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or,  at  least  doubts  of  the  propriety  of  Lord  Th.nlow^H  decision.  When  the 
Case  of  Hawes  r,  Wyatt  was  before  the  Court,  no  notice  seems  to  have  been 
taken  of  Hick  v.  Mors^  in  which  Lord  Hardwicke  decided  in  the  contrary 
way  from  Lord  Thurloiv. 

The  balance  of  opinion  seems  to  be  in  favour  of  the  position  that  the  Will 
was  revoked.  Bat  in  the  absence  of  authority,  my  opinion,  upon  principle, 
is  against  the  Plea. 

If  a  Feoffment  be  made,  without  livery  of  Seisin,  it  revokes  a  prior  Will. 
So  a  Bargain  and  Sale  not  inrolled,  is  a  revocation.  Now,  in  the  present 
Case,  the  Legal  Estate  is  admitted  to  have  passed  by  the  Deeds ;  and  it 
seems  clear  that  if,  after  the  Deeds  had  been  executed,  a  full  consideration 
had  been  paid  to  Lot  Simpson^  he  could  never  have  impeached  them  : 
for  he  did  intend  to  convey  to  the  Defendant.  The  Deeds,  'there-  [  *8  ] 
fore,  though  imperfect  in  Et^uity  immediately  upon  their  execution, 
might,  afterwards,  have  been  made  complete  ;  and  they  were  perfect  at 
Law.  They,  consequently,  operated  as  a  total  revocation  of  the  Will ;  and 
the  Plea  must  be  overruled  ;  but,  on  account  of  the  conflict  of  authorities, 
without  Costs. 


Sayle  v.  Graham. 

1831 :  14th  November.— Prart/ce. — Anatoer. 

Plaintiff  rimcndiHl  his  Bill ;  before  the  Amendmcntt  were  Answcredf  the  Salt  abated.  riaintifF 
then  filed  a  Bill  of  Revivor  nnd  Supplement,  prnyinfj;  that  the  Defendants  mijrht  answer  that 
Bill,  to^sethcr  with  the  Amendments.  The  Defendants  pat  in  an  Answer  to  the  Bill  of  He- 
vivor  and  Supplement  only.  Motion  to  take  the  Answer  off  the  Ale,  fur  irregularity,  refus- 
ed. 

TiiE  Plaintiffs  had  amended  their  Bill ;  and  before  the  Defendants  had 
answered  the  Amendments,  the  Suit  became  abated  by  the  marriages  of  two 
of  the  Female  Plaintiffs ;  upon  which  the  Plaintiffs  filed  a  Bill  of  Revivor 
and  Supplement,  praying  that  the  Defendants  mi;;ht  answer  that  Bill,  to- 
gether with  the  amended  Bill ;  and  an  Order  to  Reviro  was  afterwards  ob' 
tained.  The  Defendants,  before  they  had  answered  the  Amendments,  put 
in  an  Answer  to  the  Bill  of  Revivor  and  Supplement  only. 

Mr.  Knight  for  the  Plaintiff's,  now  moved  that  that  Answer  might  be  taken 
off  the  file,  for  irregularity.  He  said  that  it  was  contrary  to  the  Practice 
of  the  Court  for  the  Defendants  to  answer  the  Bill  of  Revivor  and  Supple* 
ment,  and.  leave  the  amended  Bill  unanswered. 

Mr.  Jacob  for  the  Defendants. 
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The  Vice-Ciiancellor: 

The  usual  course,  certainly,  is,  in  Cases   like  the  present,  to  put 
[  '9  J     in  one  Answer  to  the  Bill  of  Revivor  and  •^^ujipleuient  and  the 
Amendments ;  but  there  is  no  settled  Rule  makin;^  it  neces:>arj  so 
to  do.     Where  a  PiaiiiiifF  has  taken  Exceptions  to  an  Answer,  and  intends 
to  amend  his  Bill,  he  obtains  ^n   Order  for  leave   to  Amend,  and  that  the 
Defendant  shall  answer  the  Amendments  and  Exceptions  at  the  same  time. 
That  seems  to  im|)ly  that  an  Order  is  necessary  to  make  the  Defendant  an- 
swer the  Amendments,  together  with  the  Exceptions.     I  cannot  say  that  it 
is  clear  that,  in  this  Case,  the  Amendments  ought  to  have  been  answered  ; 
and  therefore  I  cannot  grant  the  application  (a).  [IJ 


Davis  v.  Hammond. 

1831  :  17th  November. — Practice. — Contempt, 

All  Affiiiiivit  ill  support  of  a  Motion  for  a  Serjeant  at  Arms,  unJcr  11  Geo.  4,  and  I  Will  4,c. 

36,  Rule  1 ,  whiih  relates  to  the  Defendant's  Residence,  and  not  to  the  place  where  he  was  at 

the  issuing  of  the  Attachment,  is  insufficient. 

Mr.  Chandless  moved  for  a  Serjeant  at  Arms,  under  11  Geo.  4,  and  1 
Will.  4,  c.  36,  s.  15,  Rule  1,  on  the  Sheriff's  return  of  non  est  inventus. 

The  AfiSduvit  in  support  of  the  Motion,  went  to  show  that  due  diligence 
had  been  used  to  discover  the  Defendant's  Residence,  and  not  the  place 
where  he  was,  at  the  time  of  issuing  the  Attachment. 

The  Vice- Chancflldr  eB\d  ih^t  he  would  not  grant  the  Order,  upon  that 
Affidavit,  as  it  related  to  the  residence  onlj  of  the  Defendant,  that  it  ought 
to  have  pursued,  precisely,  the  words  of  the  Act:  and  that  he  had  so  de- 
cided in  a  Case  of  Melhr  v.  Mellish,  which  bad  been  affirmed  hj  the  Lord 
Chancellor. 

(a)  See  IM  Taatet  v.  LopeZy  canity  to],  i.  p.  11. 

[1]  When  a  bill  of  revivor  and  supplement  is  filed  a{^nst  a  person  who  represents  a  defen- 
dant to  the  original  bill,  and  that  defendant  has  appeared  to  but  flot  answered  the  original  bill, 
and  the  bill  of  ravtvor  and  sappleraeot  prays  that  the  rtpresentatives  of  the  deceased  defen- 
dant, may  answer  both  bills,  be  is  bound  so  to  do,  although  the  sabpcsaa  taken  cot,  requires 
him  to  answer  the  bill  of  revivor  and  supplement  only  ;  and  the  answer,  in  the  case  put,  is 
headed  as  the  answer  of  that  defendant  to  the  bill  of  revivor  and  supplement  and  also  to  the 
original  Bill.  If  in  the  case  put,  s  mere  bill  of  revivor  ts  filed,  an  attachment  will  issue 
against  the  defendant,  if  he  do  not  answer  the  original  bill    WoodruiT  9.  Daniel,  9  Sim.  419. 

Where  a  plaintiff  had  died  before  the  defendant  had  answered,  his  representatives  had  filed 
a  bill  of  revivor  and  supplement,  and  praying  that  the  defendant  might  answer  it  and  also  the 
original  bill.  The  defendant  put  in  an  answer  which  was  entitled  as  his  answer  to  the  original 
bill  of  the  plaintiff  "  since  deceased"  the  answer  was  taken  off  Ibe  file — UpUm  9.  Sowton,  12 
Sim.  45. 
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•CoLLARD  r.  Hare.  [  *^®  ] 

i83l:  21st  &22d  November— 5Am;/f:—C'j«l«.—PrMc/ic«. 

The  BUI  had  been  dismissed  at  the  Hearing,  with  Costs,  which  the  riainiiflT  rcfasin^  to  pur, 
he  was  lukcn  under  an  Anachmi-nt.  Afterwurds,  bat  h«fore  the  Coals  were  |imid,  the  Shi-nlT 
let  the  Plaintiff  one  of  Custody,  npon  Bail,  bnt  retook  him  before  the  ^  rit  was  ictnniable 
The  Conrt  refused  to  order  the  Sheriff  to  pay  the  Costa. 

At  the  Hearing  of  this  Cause,  the  Bill  had  been  dismissed,  with  Costa. 
The  Costs  were,  afterwards,  taxed  ;  an>l  the  Piaiiitiff  was  iKfrsunally  served 
with  a  iSubi^oena  for  ]  avnieiit  of  them  ;  and  the  Amount  was,  at  the  same 
time,  demanded  of  him  ;  which  he  having  refused  to  pay,  the  Plaintiff  caused 
an  Attachment  to  be  issued  against  him,  and  he  was  taken  into  custrxiy 
under  it.  Afterwards  the  Sheriff's  Officer  who  bad  the  Plaintiff  in  custixiv, 
suffered  him  to  go  at  large  on  Biil,  without  the  con^nt  of  the  Defendant, 
and  without  his  having  paid  the  C«»sts.  The  ISheriff,  however,  before  the 
Attachment  was  returnable^  retook  the  Plaintiff,  and  he  had  ever  since  re- 
mained in  custody. 

A  Motion,  of  which  notice  had  been  given  before  the  return  of  the  At- 
tachment, was  now  made  on  behalf  of  the  Defendant,  that  the  Sheriff  might 
be  ordered  to  answer  .lis  Contempt  in  having  suffered  the  Plaintiff  to  go  out 
of  his  custody  U[>on  Bail,  after  having  taken  him  under  the  Attachment ; 
and  that  the  Sheriff  might  be  ordered  to  pay  the  amount  of  the  Cost**,  to 
the  Defendant,  wiihin  a  week  after  service  of  the  Order  to  be  made  on  the 
Motion,  and  also  the  Costs  of  and  incidental  to  the  Writ  of  Attachment, 
and  cf  the  Ap|i1ication. 

Mr.  Kniylit^  in  support  of  the  Motion : 

The  Attachment,  in  this  Case,  issued  tor  nonp  ayment  of  Costs,  which  the 
Plaintiff  was  directed  to  fay  by  the  Decree  made  at  the  Hearing,  Hhen  his 
Bill  was  dismissed.  The  Decree  being  the  final  conclusion  of  the 
*Suit,  the  Attachment  was  equivalent  to  a  capias  ad  fiatiffaciandam  [  *11  ] 
on  final  Judgment  at  Law  ;  and,  as  it  is  a  pioccssof  Execution,  no 
Bail  can  be  legally  taken  upon  it.  A  moment's  Escape  is  sufficient  to  fix 
the  Sheriff;  and  he  is  not  discharged  from  his  Liability,  by  retaking  tlie 
Plaintiff,  and  having  him  in  custody  at  the  return  of  the  Writ.  Levttt  w* 
LdUney  (a).     Anon  (Ji). 

Mr.  Cuvke^  for  the  Sheriff: 

It  does  not  appear  in  either  of  the  Cases  which  have  been  cited,  that  the 
Application  was  made,  as  in  the  present  Case,  before  the  letum  of  the  At- 


(a)  Beg.  Li.b  1784  fo.  10. 

(6)  11  Yes.  170.    i&ee  Beamcs  on  Coi ts,  138, 139,  and  Appendix,  3»2, 853. 
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tachment,  or  that  the  Sheriff  had  the  Party,  against  whom  the  Writ  had  is- 
sued, in  custody  at  the  return  of  the  AVrit ;  and,  in  the  latter  of  those  Cases, 
the  Sheriff  did  not  appear,  and  Lord  EldoHj  when  he  made  the  Order,  ob- 
served that  it  was  a  strong  measure. 

Here  the  Attachment  did  not  issue  in  execution  of  a  Decree,  but  to  en- 
force  payment  of  Costs :  it  was  not  in  the  nature  of  Execution,  but  of  Mesne 
Process.     Anon,   (<?).     Danby  \.  Lawwn  (d).     Anon.  (e).     It  appears 
by  those  Cases,  (neither  of  which  was  cited  in  the  Case  before  Lord  Eldon')^ 
that  the  Attachment  is  not  a  final  Process^    Morris  v.  Ilayioard  (/)  shows 
that  the  Sheriff  is  at  liberty  to  take  Bail  upon  an  Attachment  out  of  Chan- 
cery,    In  Lewis  v.  Morland  (^),  it  was  decided  that  an  Attach- 
[  •12  ]       ment  for  non-payment  'of  Money,  is  in  the  nature  of  Mesne  Pro- 
cess, and  that,  where  the  Sheriff  has  the  Defendant  in  Custody 
at  the  return  of  the  Writ,  an  Action  for  an  Escape  cannot  be  maintained 
against  him.     The  Notice  of  Motion  in  this  Case  was  served  before  the  re- 
turn of  the  Wilt.     No  proceeding  of  a  summary  nature,  can  be  taken,  at 
Law,  against  the  Sheriff,  until  the  Writ  has  beeir  returned. 
Mr.  Knight^  in  reply  : 

Tlie  Case  in  Eq,  Ab,  is  unintelligible  ;  and  in  the  Case  cited  from  Prec, 
Cha.  the  Liability  of  the  Sheriff  was  not  at  all  discussed  :  it  only  shows  that 
a  Messenger  may  go  for  the  Party.  In  Lewis  v.  Morland  the  ground  of 
the  Judgment  was  that  an  Attachment,  at  Law,  for  non-payment  of  Money, 
was  not  final  Process.  BayJey  J",  says :  '^  The  object,  therefore,  of  this 
Writ  being  to  bring  the  Party  into  Court  to  answer,  it  is  in  the  nature  of 
Mesne  Process.  The  nature  of  final  Process,  or  Execution,  on  the  other 
hand,  is  to  satisfy  the  Plaintiff.  The  Attachment  issues  upon  the  ex  parte 
Affidavit  of  the  Person  who  demands  the  Money  awarded  to  be  due  by  the 
Master's  allocatur,  stating  that  the  same  has  not  been  paid.  If  that  were 
final  Process,  there  would  be  nothing  further  to  be  done,  by  the  Court,  but 
to  commit :  but  that  is  not  the  Practice ;  for  Interrogatories  are  filed  to  be 
answered,  and  the  Court  ultimately  pronounce,  upon  those  Answers,  whether 
the  Party  is  to  bo  committed  for  Contempt  or  not ;  for  then  only,  and  not 
before,  does  Commitment  take  place  (/i)."  In  this  Court,  it  is  not  the  Prac- 
tice  to  examine  the  Party  on  Interrogatories,  and  then  to  commit 
[  •IS  ]  him  ;  there  is  no  proceeding  •between  the  Caption  and  the  Commit- 
ment :  and  consequently  the  grounds  on  which  the  Judgment  in 
Lewis  V.  Morland  was  founded,  do  not  exist  in  the  present  Case. 

m 

(c)  Prcc    Cha.  331.  {d)  1  Eq  Ab.  351.  pi.  3,  4. 

(e)  2  Atk.  607.  (  f)  2  Marsh.  280,  S.  C.  6  T«unt.  569. 

iy)  2  liarn.  &  Aid,  66.  Ste  2  Com.  Dig.  Bail,  F.  8.  (h)  2  Bam,  &  Aid.  62. 
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The  ViCE-CnANCBiiLOR : 

I  have  referred  to  all  the  Cases  that  were  cited  in  the  coarse  of  the  Ar- 
gument, bat  I  hare  not  found  any  conclusive  authority  upon  the  subject  of 
the  Motion.  From  what  is  stated  in  the  Report  of  the  Anonymous  Case 
before  Lord  JSldoUj  it  appears  that  his  Lordship  expressed  it  to  be  his  opin- 
ion that  it  was  a  strong  measure  to  order  the  Sheriff  to  pay  iixe  Costs,  and 
that  he  made  the  Order,  ultimetely,  on  the  ground  that  tixe  Parties  had  been 
served  with  Notice,  but  did  not  appear.  Besides,  in  that  Case,  and  in  Lev- 
etc  v.  Letteney^  the  Application  was  made  after  the  return  of  the  Attach- 
ment and  the  Party  seems  to  have  wholly  escaped  from  the  Sheriff's  custody. 
But  here  the  Application  is  made  before  the  return  of  the  Writ ;  and  the 
Sheriff  has  retaken  the  Party.  So  that  there  is  a  material  distinction  be- 
tween those  Cases  and  the  present  Case. 

Havii^  regardi  therefore,  to  the  want  of  authority  binding  me  to  make 
the  Order  applied  for,  (though  J  admit  that  there  is  authority  that  leads  to 
it,)  I  am  of  opioion  that  the  proceeding  is  of  so  severe  and  harsh  a  nature, 
that  I  ou^t  not  to  m^e  aoy  Order  on  this  Motion. 


» rr  f^   t    •■ " 


^BOBIKBOK  V.  flBLD.  [  *14  ] 

1881 :  S41Ii  NoTifiiiiber  ft  7th  I)0c.«--P&a.--^oriii6r«ftsp.--/SlWMte  rf  JAmkaHoni-TAoeoimt. 
In  ISOO  A,  B,  ft  C.  entered  into  Partnership  as  Attomies,  upon  certain  Terms  expressed  in 
a  Memorandnm.  In  1808,  A.  died,  leaving  B.  his  Executor  and  Besidnary  Legatee,  and 
then  B,  ft  C  formed  a  Partnership,  and  agreed  to  share  the  Profits  eqnallj.  In  December 
1825  thdr  Partnership  was  dissolved  by  consent.  Daring  the  former  Partnership  A,  ft  B. 
bad  made  Advapioes,  both  jointly  and  aeverally  for  C's  prirate  nse :  and  during  the  latter 
Partnership  B.  made  similar  advances.  In  1827  B.  became  Bankmpt  Ko  settlement  of 
Accounts  having  taken  place  between  any  of  the  Parties,  in  July  1831,  B.'s  Assignees  filed 
a  Bill,  against  B,  ft  C.  for  an  Account  of  the  Dealings  of  both  Partnerships,  and  of  all  the 
Advances  made  by  ^.  ft  JB.  C  pleaded  the  Statutes  of  Limitations  (21  Jaa.  1,  ft  9  Geo.  4,) 
to  so  much  oi  the  BiU  as  related  to  suoh  Advances.  Held  that,  as  the  Plea  extended  to  the 
joint  Advances  of  ^.  ft  B,  during  the  fint  Partnership,  it  covered  too  much,  and  was 
therefore,  bad. 

The  Plaintiffii  were  the  Assignees  of  Samuel  ChureMlly  the  younger,  a 
Bankrupt,  and  the  Defendants  were  the  Bankrupt  and  S.  (7.  Field  his 
late  Partner.  The  Bill,  whieh  was  filed  on  the  1st  of  July  1831,  stated 
(amongst  other  things)  that  in  Oot.  1800,  S,  ChurehUly  the  elder, 
S.  ChureMUf  the  younger,  and  Fields  entered  into  Partnership  togeth- 
er, as  Solicit<»B  and  Attornies,  for  seven  years,  upon  the  terms  ex- 
pressed in  a  Memorandum  prepared  by  iS,  C^iurchill^  the  elder,  by  which 
it  was  stipulated  (amongst   other  things)  that  S.   CkurehiU^  the  elder. 

Vol.  V.  8 
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should  receiye  lOOZ.  psr  Aanana,  out  of  the  ProSU  of  the  Busineas,  and 
that  the  remainder  should  be  divided  between  «S.  Churchill  the  younger,  and 
Field:  that  the  Partnership  continued  until  April  1808,  when  it  was  deter- 
mined by  the   death  of  Churchill  the  elder,  who,  by  his  Will,  appointed 
Churchill  the  younger  his   Executor  and  Residuary  Legatee :  that,  after 
the  death  of  Churchill  the  elder,  Churchill  the  younger  and  Field  agreed 
to  carry  on  the  Business,  in  Partnership,  upon  the  terms  expressed  in  the 
Memorandum,  so  far  as  the  eame  were  applicable'  to  the  altered 
[  T-S  ]       •state  of  circumstances,  and  that,  accordingly,  it  was  agreed  be- 
tween them  that,  fiom  the  death  o{  Samuel  Churchill^  the  eider, 
they  should  be  interested,  in  the  Profits  of  the  Business,  in  equal  Moieties  ; 
that  the  business  was  carried  on  by  them  accordingly  until  the  31st  of  De- 
cember 1825,  when  the  Copartnership  between  them    was  dissolved  by 
mutual  consent :  "  That  Churchill  the  elder,  during  his  life,  and  Churchill 
the  younger,  both  in  the  lifetime  of  Churchill  the  elder,  and  afterwards,  lent 
and  advanced  to  Fields  and  paid  for  his  use,  sundry  large  Sums  of  Money, 
at  Interest,  at  Five  per  Cent  :'*  That,  on  the  26th  of  March  1827,  a  Com- 
mission of  Bankruptcy  was    issued  against   Churchill  the  younger,  under 
which  he  was  found  a  Bankrupt,  and  the  Plaintiff  were  chosen  his  Assign- 
ees :  that  no  settlement  of  the  Accounts  of  the  Co-partnerships,  had  ever 
been  made,  either  during  the  life  of  Churchill^   the  elder,  or  since  his 
decease,  ^^  and  that  no  settlement  of  Accounts  had  ever  taken  place  between 
Churchill X\ie  elder,  during  his  life,  and   Churchill  the  younger,  or  either 
of  them,  and  Field,  in  respect  of  the   sums  advanced   and  applied,  by 
Churchill  the  elder  and  Churchill  the  younger,  to  or  for  the  use  of  Field,  and 
that  a  considerable  Balance  was  due,  to  the  Plaintiffs,  as  such  Assignees  as 
aforesaid,  in  respect  thereof,"  and  that,  upon  a  fair  setilement  of  the  Ac- 
counts of  the  Partnership,  Field  would  be  found  to  be  greatly  indebted  to 
the  Plaintiffs,  as  such  Assignees  as  aforesaid :  ^^  that  on  the  5th  of  April 
1805  Churchill,  the  elder,  advanced  800Z.  to  Field,  to  enable  him  to  pur- 
chase a  Dwelling-house,  and  that,  between  the  4th  of  February  1808  and 
the  81st  of  December  1809,  ChurchiU,  the  elder,  and  Churchill,  the  young- 
er advanced  the  Sum  of  5,488/.  to  Field,  to  enable  him  to  com- 
[  *1G  ]       plete  the  purchase  of  an  Estate,  and  also  various  *other  Sums  of 
Money  at  Interest  at  the  rate  aforesaid  ;  and  that,  although  Field 
bad  made  some  Payments  in  respect  of  Interest  on  those  Sums,  he  had  never 
repaid  any  part  of  the  Principal,  either  to  ChurchiU,  the  elder,  or  to  Chur- 
chill,  the  younger,  or  to  the  PlaintiSi." 

The  Bill  prayed  for  an  Account  of  the  Dealings  and  Trai^^actions  of  the 

.  Co-partnerships,  from  October  1800  until  the  31st  of  December  1825,  and 

that  such  Account  might  be  taken  upon  the  footing  of  the  Memorandum  pre. 
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pared  by  Churchill^  the  elder,  and  of  the  Agreement  concluded,  on  his  de- 
cease, between  the  Defendants,  and  that  an  Account  might  also  be  taken  of 
all  Sums  of  Money  advanced  and  paid  by  Churcldllj  the  elder,  and  Char- 
chill  the  younger,  or  either  of  them,  to  or  for  the  use  of  Fields  and  of  the 
Payments  made  by  Field  in  respect  thereof,  or  of  the  Interest  thereof,  and 
that  Interest  at  Five  per  Cent,  might  be  computed  on  such  Advances,  from 
the  dates  thereof:  and  that  what,  on  taking  the  said  Accounts,  should  be 
found  due,  to  the  Plaintiffs  as  such  Assignees  as  aforesaid,  from  the  Defend- 
ant Fields  might  be  answered  and  paid  by  him. 

To  the  discovery  sought  by  the  Allegations  in  the  Bill  which  are  included 
in  inverted  commas,  and  to  the  relief  prayed  in  respect  thereof,  the  De- 
fendant Field  pleaded  the  Statute  of  Limitations,  (21  James  1,  c.  16,)  in 
the  usual  manner.     The  Plea  then  proceeded  as  follows : 

^^  And  this  Defendant,  for  further  Plea,  saith,  that,  by  an  Act  of  Parlia- 
ment, made  and  passed  in  the  9th  year  of  the  reign  of  King 
Geo.  4  (a),  intituled :  *  An  Act  'for  rendering  a  written  Memo-  [  •IT  ] 
randum  necessary  to  the  validity  of  certiun  Promises  and  En- 
gagemeats,'  it  was  enacted  that,  in  Actions  of  Debt  or  upon  the  Case, 
grounded  upon  any  simple  Contract,  no  acknowledgment  or  promise,  by 
words  only,  should  be  deemed  sufficient  evidence  of  a  new  or  continuing 
Contract,  whereby  to  take  any  Case  out  of  the  operation  of  the  enactments 
in  the  Act  of  the  21st  year  of  the  reign  of  King  James  the  1st,  or  either 
of  them,  or  to  deprive  any  Party  of  the  benefit  thereof  unless  such  acknow- 
ledgment or  promise  should  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby.  And  this  defendant,  for  further 
Plea,  saith  that  he,  this  Defendant,  hath  never,  at  any  time  within  six  years 
next  before  the  filing  of  the  said  Bill,  or  within  six  years  next  before  suing 
out  Process  against  this  Defendant  to  appear  to  and  answer  the  said  Bill, 
signed  any  writing  by  or  in  which  any  acknowledgment  or  promise  of,  or 
in  relation  to  the  matters  hereinbefore  pleaded  unto,  or  any  part  thereof, 
was  or  is  made  or  contained.  And  this  Defendant  bath  not,  nor  hath  nor 
have  any  Person  or  Persons,  for  him,  or  on  his  account  or  behalf,  or  by 
his  order,  at  any  time  within  six  years  next  before  the  filing  of  the  said  Bill, 
or  next  before  suing  out  Process  as  aforesaid,  paid,  or  caused  to  be  paid  any 
Principal  Money  or  Interest  on  account  of,  or  for,  or  upon,  or  in  respect  of 
any  such  Sum  or  Sums  of  Money  or  alleged  Sum  or  Sums  of  Monies  as 
aforesaid,  or  any  part  thereof."  The  Defendant,  Fields  then  answered  the 
Residue  of  the  Bill. 

Sir  E,  Sugdeuy  Mr.  KniglA  and  Mr.  Wright j  appeared  in  support  of  the 
Plea,  and  Mr.  Pepy%  and  Mr.  Swanstan  in  support  of  the  Bill. 

•The  VicbChancbllor :  [  *18  ] 

I  think  the  Plea  must  be  overruled,  because  it  is  made  appli^ 

(a)  C.  li. 
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cable  to  the  joint  Advances  of  Samuel  Churehill  the  elder,  and  Samuel 
Churchill  the  younger,  and  the  separate  Advances. of  each  of  them,  to  the 
Defendant  Field;  and  though  it  might  have  been  good  as  to  the  separate 
Advances  made  by  Samuel  Churohillj  the  elder,  and  the  separate  Advances 
of  Samuel  Churchill  the  younger,  prior  to  the  death  of  the  former,  I  think 
that  no  Account  could  have  been  taken,  properly,  of  the  Partnership  deal- 
ings of  the  three,  without  an  account  of  the  Advances  jointly  made  by  Sam- 
uel Churehill  the  elder,  and  S,  Churchill  the  younger,  to  the  Defendant 
Field;  and  no  Account  could  have  been  taken  of  the  Partnership  dealings 
of  Samuel  Churchill  the  younger,  and  the  Defendant,  Fields  without  an  ac- 
count of  the  Advances  made  by  Samuel  Churchill^  the  younger,  after  the 
death  of  S,  Churchill  the  elder,  to  the  Defendant,  Field.  The  Plea  ther^ 
fore,  covers  too  much,  and  must  be  overruled*. 


»««— 1<»  > 


[  *19  ]  •Mabon  v.  Hamii^ion. 

1881  :  8th  J>ecemheT.— Interpleader.— CotU, 

A.  deliyered  Goods  to  jB,  a  Wbaranger,  to  be  kept  for  him ;  and  «f  tennrds  direettd  B,  to 
transfer  them  to  C,  which  was  done.  D.  then  gave  notice  to  B.  not  to  deliver  the  Goods  to 
any  one  bat  him,  and  thereupon  B.  refused  to  deliver  the  Goods  to  C,  upon  which  C.  brought 
Trover  against  B,  and  B.  filed  a  BiU  of  Interpleader.  Afterwards  D.  abandoned  aU  Clahn 
to  the  Goods  and  withdrew  his  Notice.  Held  that  the  Case  was  a  proper  Case  of  [1]  In- 
terpleader, and  that  D,  who  had  occasioned  the  Suit,  must  pay  to  di#  Plaintiff,  ssid  the  otiier 
Defendants,  their  Costs  at  Law  and  in  Equity, 

In  April  1831,  the  Defendant  Livermore  delivered  ten  Casks  of  Paints, 
which  he  represented  to  be  his  Property,  to  the  Plfdntiff,  who  was  a  Wharfinger 
in  Lower  Thamee-etreet^  to  be  housed  and  kept,  by  him,  for  Livermore.  Short- 
ly afterwards  Livermore  directed  the  Plaintiff  to  transfer  the  Goods  into  the 
Name  of  the  Defendant  HamiUon^  and  to  hold  the  same  for  him,  which  the 
Plaintiff  accordingly  did.  On  the  28th  of  May  1831,  the  Defendants  Hmmer- 
$on^  Price  ^  Cox,  who  were  the  Assignees  of  one  Burton  a  Bankrupt,  gave 
the  Plaintiff  notice  not  to  deliver  the  Paints  to  any  one  but  themselves.  The 
Plaintiff  having,  in  consequence  of  the  Notice,  refused  to  deliver  the  Grooda 
to  Hamiltonj  he,  in  June  1831,  brought  an  Action  of  Trover  against  the 

•  Affirmed  by  the  Lord  C^anodl&r,  21st  December  ISSS. 

[1]  As  to  what  cases  are  proper  cases  for  interpleader,  see  Crawshay  v,  Thornton*  T  Sim. 
891.  Atkinson  v  Manks,  1  Cowen  R.  091.  Hoggart  v.  Cntts,  1  Craig,  ft  PhiU.  204.  Craw- 
shay  V.  Thornton,  2  Mjln.  v.  Craig.  119.  Bignold  v.  Aadland,  11  Sim.  28.  Glyn  v,  Dnesbory, 
11  Sim*  189.  Shaw  v,  Costar,  8  Paige,  839.  See  also  Bfr.  Dunlin's  note  1  to  Crawshay  v. 
Thornton,  2  M.  ft  Cr.  on  page  24— and  note  to  Warrington  v.  Wheatstone,  1  Jacob,  206. 
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Plaintiff;  whereupon  the  Bill  waa  filed  etating  that  the  Plaintiff  had  no  In* 
terest  in  the  Goods,  except  his  lien  for  Wharfage  and  Warehonse  Bent, 
and  praying  that  the  Defendants  might  interplead  together  touching  the 
Goods,  and  that  MdmiUan  might  be  restrained  from  proceeding  with  hia  Ac- 
tion. 

MamUian^  Id  his  Answer,  stated  that  Livermore  had  made  over  the 
Qoods  to  him,  kk  satisfacticm  of  a  Debt ;  and  insisted  that  the  Bill  had  been 
unnecessarily  filed,  and  that  the  Plaintiff  ought  to  have  delivered  up  the 
Goods  to  him,  without  filing  the  Bill. 

The  Defendants,  JEmmenonj  Price  ^  Cox^  by  their  Answer,  said  that, 
hating  found  that  they  had  no  means  of  establishing,  by  Evi- 
denccy  any  Interest  in  the  *Goods,  they,  subsequently  to  the  filing  [  *20  ] 
of  the  Bill,  informed  the  Plaintiff's  Solicitor  that  they  claimed 
no  Interest  in  the  Goods,  and  withdrew  their  Notice :  and,  they  dis- 
claimed all  Interest  in  the  Goods,  and  submitted  that  the  Bill  ought  not  to 
haye  been  filed,  and  that  no  Case  of  Interpleader  was  stated  thereby. 

On  the  Notice  bemg  withdrawn,  the  Plaindff  offered  to  deliver  the  Goods 
to  SamUtan^  on  being  paid  his  Costs  at  Law  and  in  Equity,  but  JBiamiUan 
declined  the  offer.  The  Pliuntiff  then  gave  notice  of  a  Motion  that  the 
Goods  might  be  sold,  and  that  the  Proceeds,  after  deducting  the  Expenses 
of  the  Sale,  might  be  paid  into  Court.  Before  the  Motion  waa  made,  it  was 
arranged  that  the  Cause  should  be  heard  with  the  Motion. 

Mr.  B.  RouptU  for  the  Plidntiff. 

Mr.  PaUinon  for  the  Defendant,  Siumlton. 

Mr^  Rethett  for  the  Defendanta  JSmmerson,  Pries  ^  Cox. 

It  was  contended,  for  the  Defendants,  that  the  Case  stated  by  the  Bill, 
was  not  a  Case  of  Interpleader,  and  Cooper  v.  De  Taetet  (a)  was  relied 
upon. 

No  Counsel  appeared  for  the  Defendant  JUvermore^  who  waa  considefed 
as  a  merely  formal  Party,  and  had  not  been  served  with  Process. 

The  Vxee^ChaneeUoTy  after  statmg  the  facts  of  the  Case,  said 
that  there  was  no  opposition  made  to  SamiUovCe  *claim,  either  [  *21  ] 
by  Emmereon^  Price  ^  Cox^  or  by  lAvtrmorey  who  had  given  up 
aU  Claim  to  the  Goods  :  that  the  Bill  stated  a  plain  Case  of  Interpleader : 
that  it  did  not  ai>pear  on  what  ground  Emmereony  Price  ^  Cox  founded 
their  Claim  ;  but  that,  consistently  with  the  facts  stated,  they  might  have 
had  a  right  to  the  Goods  prior  to  Livermor^Sy  and,  if  they  had  brought  an 
Action  of  Trover  agt^intt  the  Plabtiff,  ihey  must  have  recovered :  that, 
but  for  the  Notice,  the  Goods  would  have  been  parted  with ;  and  that,  in 
an  Inter-pleading  Suit,  where  there  is  no  Fund  in  Court,  and  the  cause  of 

(a)  Tamlyn^f  Bep.  177.    Bat  see  Pcomon  t.  Cardtm^mU^  toI.  It.  p.  SIS. 
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The  Testator  died  on  the  3d  of  April  1827. 
the  institation  of  the  Sait  cap  be  traced  to  one  of  the  Defendants,  that  De- 
fendant must  pay  the  Costs  of  the  Plaintiff  and  of  the  innocent  Defendants, 
as  was  ordered  in  Aldrigt  t.  Mesntr  (&)  ;  Dawton  ▼.  HardeaMe  (c)  ;  and 
Edtmor  y.  Roberta  (d^ ;  in  which  last  Case  the  Minutes  of  the  Decree 
were  wrong,  and  varied  from  the  Order  pronounced  by  the  Lord  Chancellor j 
by  directing  the  Plaintiff  to  pay  the  Costs  of  two  of  the  Defendants,  in  the 
first  instance,  and  then  to  have  those  Costs  agaiui  together  with  his  own, 
out  of  the  Fund  in  the  Cause  ;  whereas  the  Lord  Chancellor  had  directed 
one  of  the  Defendants  to  pay  the  Costs  of  the  Plaintiff  and  of  all  the  other 
Defendants :  that,  accordingly,  in  this  Case,  the  Defendants  Emmer^on^ 
Price  ^  OoXj  who  had  occasioned  the  Suit,  must  Pay  to  the  Plaintiff,  and 
to  the  Defendants  Hamilton  and  Livermore^  their  Costs  both  at  Law  and  in 
Equity,  and  the  Plaintiff  must  deliver  the  Goods  to  HamiUan  [1]« 


[  '22  ]  •Benson  v.  Whittam. 

HEM2iciNa  v.  Whittam.  (a) 

ISdl :  14th  December.— TFt7/.—Gm<frMti<m.—7Viif(. 

Testator  gave  Annuities  oot  of  any  Money  arising  from  whatever  Dividends  he  might  die  pos- 
sessed of  in  the  Bank  of  England^  and  the  Residue  of  the  said  Dividends  to  his  Brother,  A^ 
to  enable  him  to  assist  such  of  the  Children  of  his  Brother  F,  as  he  should  find  deserving  of 
Encouragement,  and,  upon  the  demise  of  the  Annuitants  or  any  of  them,  the  Testator  gave 
each  Annuitant's  proportion  of  the  before  mentioned  Dividends,  to  his  Brother,  ^,  to  be  at 
his  disposal,  but  the  Prindpal  to  remain  in  the  Bank.  Held  that  no  Trust  was  created  for 
the  Children  of  F^  but  that  A,  took,  absolutely,  the  Capital  of  the  Testator's  Stock,  subject 
to  the  Annuities. 

John  Bsnson  made  his  Will,  in  his  own  handwriting,  dated  the  80th  of 
May  1822,  and  in  the  following  words :  **  I  give  and  bequeath  nnto  my 
Niece,  Maria  Foster^  for  her  own  sole  use  and  disposal,  the  Dividend  aris- 
ing on  my  Share  as  a  contributor  to  the  joint  stock  of  the  Corporation  of 
the  Amicable  Society  for  a  perpetual  Assurance  Office :  to  Sarah  Acres^ 

(6)  6  Yes.  41S.  (d)  Ibid.  2Si,  and  tee  Cowon  t.  WiUianu,  9  Yes.  108. 

(c)  3  Cox,  279. 

(a)  See  the  Report  of  this  Cause  on  the  Hearing,  in  Yol.  iL  page  493. 

[1]  The  plaintiff  in  interpleader  must  been  the  costs  of  any  proceedings  which  he  may  take 
in  the  suit  that  are  productive  of  needless  expense.  In  a  case  where  the  plaintiff  filed  affida- 
Tits,  verifying  the  sUteraents  of  the  bill,  and  entered  into  evidence  in  the  cause,  and  obtained 
a  second  injunction,  ex  parte  to  retain  proceedings  at  law,  when  no  such  proceedings  were 
threatened,  he  was  ordered  to  pay  the  costs  thereby  incurred.  Crawford  v.  Pisher,  1  Hare, 
436. 
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Spinster  (who  has  beoD  brought  up  in  my  family  from  her  infancy)  so  long 
as  she  remains  unmarried,  the  Sum  of  200^  per  Annum,  for  her  sole  and 
separate  use,  to  my  Niece,  Mary  Par9on$^  2002.  per  Annum,  for  her  sole 
and  separate  use,  and,  after  her  decease,  to  be  equally  divided  amongst  her 
three  Children,  or  tbo  survivor  or  survivors  of  them,  and,  to  the  Widow  of 
my  Brother  Francis  BenMan,  of  the  City  of  York^  Shoemaker,  501.  per  An- 
num, out  of  any  Money  arising  from  whatever  Dividends  I  may  die  possess- 
ed of  in  the  Bank  of  England^  and  the  residue  and  remainder  of  the  said 
Dividends,  to  my  Brother,  Arthur  Benson^  (to  enable  him  to  ageist  euch  of 
the  Children  of  my  deceased  Brother^  Francis  Benson^  as  he,  the  said  Arthur 
Benson^  may  find  deserving  of  encouragement)  ((),  to  be  paid  to  the  said 
several  Persons  as  the  same  shall  become  due ;  and,  upon  the  de- 
mise of  the  said  Sarah  Acres^  Mary  Parsons  and  her  three  *Child-  [  *28  ] 
ren,  and  the  Widow  of  my  Brother  Francis  Benson^  or  any  of 
them,  I  bequeath,  each  such  Person's  proportion  of  the  before-mentioned 
Dividends,  to  my  said  Brother  Arthur  Benson,  to  he  at  his  disposal,  but  the 
Principal  to  remain  in  the  Bank :  and  I  also  give  and  bequeath,  to  the  said 
Sarah  Acres,  and  my  beforementioned  Niece,  Mary  Parsons,  to  be  divided 
equally  between  them  (exclusive  of  what  I  have  before  bequeathed  unto 
them)  all  my  Household  Furniture  in  Town  and  Country,  Plate;  Watehes, 
lanen,  China,  Notes,  Bonds,  ready  Cash,  Live  Stock  and  Carriages  (if  any), 
and  all  Monies  due  and  owing  to  me,  except  what  Money  may  be  in  the 
hands  of  any  Banker,  and  1,000^  lent  by  me  to  the  Trustees  for  repairing 
Peterborough  Church,  which  I  bequeath  to  my  said  Brother,  Arthur  Benson 
together  with  the  Lease  or  Leases  of  any  Dwelling-house,  Land  or  Houses 
that  I  may  have,  they  the  said  Sarah  Acres  and  Mary  Parsons  defraying, 
or  causing  to  be  defrayed  my  just  Debts  and  Funeral  Expenses,  and  paying, 
to  each  of  my  Executors,  the  Sum  of  1002.  for  their  trouble  in  executing 
this  my  last  Will  and  Testament,  also  2001.  to  Mrs.  Hannah  Benson,  of 
Hull,  Widow,  to  enable  her  to  put  out  her  four  Children  to  some  Profession, 
whereby  they  may  be  enabled  to  gain  a  livelihood,  and  likewise  20Z.  to  Sarah 
CoUins,  Spinster,  and  her  Sister,  Frances  Stuart,  and  to  Mr.  Daniel  Benny, 
Silversmith,  to  purchase  Mourning.  I  likewise  give  and  bequeath,  to  my 
said  Brother,  Arthur  Benson,  all  my  Parliamentary  Books,  Fire-arms,  Fish- 
ing-rods and  Tackle  thereunto  belonging,  together  with  my  Walking-sticks 
and  Canes,  and,  to  the  Children  of  my  Brother  Francis  Benson,  all  my 
Wearing  Apparel,  Shoes  and  Body  Linen,  to  be  equally  divided 
amongst  them,  and  I  do  appoint  my  said  Brother,  *Ar^ur  Benson,  [  *24  ] 
and  George  Whittam,  Esquires,  Executors  of  this  my  last  Will 
and  Testament, 

{b)  In  the  original  Will,  theie  words  were  in  a  parenthesia. 
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It  appeared,  by  the  Master's  Report,  that  Arthur  Benmmy  and  Mrs. 
JPanons  and  the  five  other  Children  of  M'ands  Beni^n^  (all  of  whom  were 
Defendants,)  were  the  Testator's  Next  of  Kin  at  his  death,  and  that  they 
were  in  humble  conditions  of  Life ;  and  that  the  Testator,  at  the  date  of  his 
Will,  was  possessed  of  28,0002.  Stock,  in  the  Three  per  Cents  and  Four  per 
Cents,  and  at  his  Death  of  27,5002.  Stock  in  the  Three  and  Three  and  a 
Half  per  Cents. 

The  Causes  now  came  on  to  be  heard  for  Further  Directions  ;  and  the 
Questions  were,  1st,  whether  Arthur  Benton  was  entitled,  absolutely,  to  the 
Testator's  Stock,  subject  to  the  payment  of  the  Annuities :  2d,  whether  tiie 
Will  created  a  constructive  Trust  for  the  Children  of  Frmmt  Benton :  8d, 
whether  any  part  of  the  Capital  of  the  Testator's  Stock,  passed  nnder  the 
Bequest  to  Sarah  Acree  and  Marjf  Partons, 

Sir  E.  Sugden^  Mr.  Knight  and  Mr.  fVrigfU  for  ike  Executors  of 
Arthur  Beneon^  the  Plaintiff  in  the  orij^al  Cause  wjio  had  died  pen- 
ding the  Suit: 

The  Testator  has  made  an  indefinite  CKft,  of  the  Dividends  of  his  Stock, 
to  his  Brother  Arthur  Benson^  and,  consequentiy,  the  Capital  of  the  Stock 
passed  by  that  Bequest.  JPMUpe  y.  Chamberlain^  (c),  Page  v. 
^Leapingwell  (c2),  Adamson  v.  Ar milage  (e)  Stretch  v.  Wclkin»  [  *25  ] 
(/).  2d,  It  appears,  by  the  Maeter'e  Report,  that  the  Children 
of  Franeii  Benson  were  all  in  low  situations  of  Life,  and  the  Testator  shows 
that  he  knew  them  to  be  so,  by  bequeathing  to  them  his  Shoes  and  other 
Articles  of  Wearing  Apparel.  The  Testator  could  not  have  intended  that 
they  should  take  the  large  Sum  of  Stock  which  he  leffc  behind  him.  He 
meant  that  Arthur  should  take  it  absolutely,  and  that  it  should  be  left  to  his 
discretion  to  assist  such  of  the  Children  of  FranciSy  as  he  should  find  de- 
serving of  Encouragement.  One  of  two  constructions  must  be  put  upon 
this  Bequest,  either  Arthur  must  take  the  absolute  Intercast  in  the  Stodc, 
with  a  discretion  as  to  assisting  such  of  Frande^M  Childjren  as  may  be  de- 
serving of  Encouragement ;  or  he  must  be  a  Trustee  of  the  Stock,  for  the 
Children  equally,  however  unworthy  they  may  be  of  the  Teetator's  Bounty. 
There  is  no  Case  where  Property  has  been  ^ven  to  a  near  Belation  with  a 
discretion  as  to  assisting  certain  Objects,  in  which  it  has  been  decided  that 
the  Party  has  taken  anything  but  an  absolute  Interest  in  the  Property.  The 
Testator  clearly  intended  a  Benefit  to  his  Brother  Arthur.  As  each  of  the 
Annuitants  dies,  the  Dividends  which  were  applicable  to  the  payment  of  the 
deceased  Person's  Annuity,  are  to  be  at  his  disposal.  If  he  is  to  be  con- 
verted into  a  Trustee,  there  is  nothing  in  the  Will  to  ^ve  bim  even  a  life 


! 


c)  4  Yes.  61.  (d)  18  Yet.  463.  (e)  19  Yes.  416  ;  S.  C.  Coop.  C.  C.  285. 

/)  lMAdd.Sfi3. 
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Interest  in  the  Stock :  and,  if  the  Testator  had  had  no  other  Property  than 
the  Stock,  Arthur  would  hare  taken  nothing  under  the  Will,  and 
the  Children  would  have  been  enabled  to  ^assist  Arthur.  The  [  *26  ] 
words  ^^  to  enable  him,  &c."  impose  no  obligation ;  but  leave  it  en- 
tirely to  Arthur*8  discretion  to  assist  such  of  the  Children  of  FranciB  as  he 
may  find  deserving  of  Encouragement.  There  is  nothing  in  the  Will, 
which  points  out  which  of  the  Children  the  Testator  intended  to  benefit,  or 
what  Shares  of  his  Stock  he  meant  them  to  take.  The  Bequest,  therefore, 
must  be  held  to  be  an  absolute  Bequest  to  Arthury  leaving  it  discretionary 
in  him  to  give  what  he  might  think  proper  to  such  of  the  Children  of  Fran- 
ew  as  he  might  find  deserving  of  Encouragement.  Wright  v.  AtJdn9  (^), 
Salt  V.  Moore  (K)  Meredith  v.  Heneage  (t) . 

The   SoUeitar-genercU  and  Mr.   Jeremgj  for  the  Defendant,  Sarah 
Acres: 

1st.  It  is  impossible  to  maintain  that  Arthur  Benson  is  entitled  to  that 
Stock  absolutely.  The  Dividends  only  are  given  to  him  for  a  particular 
purpose,  and  the  Principal  is  to  remain  in  the  Bank ;  so  that  he  could  not 
touch  the  principal.  Stock  may  pass  under  the  word  **  Money :"  and  it  ap- 
pears, from  the  expressions  used  by  the  Testator,  that,  when  he  was  speak- 
ing of  Money,  he  meant  Money  in  the  Funds.  He  calls  the  Capital  of  his 
Stock  *^  Principal."  Now  the  word  **  Principal"  is  not  applicable  to  Stock, 
but  to  Money.  He  directs  Annuities  to  be  paid  out  of  any  Money  arismg 
from  whatever  Dividends.  So  that  when  he  spoke  of  his  Stock,  he 
spoke  of  it  as  Money  arising  from  the  Stock.  *(7a2Zint  v.  NlMe  [  *27  ] 
(i),  Beeedby  v.  Pack  (2),  Kendall  v.  KendaU  (m). 

The  Bequest  to  Sarah  Acres  Mary  and  Parsons  is  a  Residuary  Bequest. 
The  burden  wUch  the  Testator  throws  on  them,  is  a  burden  which  the  Law 
throws  on  the  general  bulk  of  the  Estate.  He  imposes  on  them  the  whole 
onus  of  the  administration  of  his  Property :  so  that,  quacunque  via,  Sarah 
Acres  and  Mrs.  Parsons  will  take  the  Capital  of  the  Testator's  Stock.  The 
Executors  cannot  take  it,  for  Legacies  are  given  to  them,  expressly,  for  their 
trouble :  so  that,  if  the  Court  holds  that  it  does  not  pass  to  Mrs.  Acres  and 
Mrs.  Parsonsy  k  is  undisposed  of,  which  is  a  conclusion  that  the  Courts  never 
come  to  if  it  can  be  possibly  avoided. 

Mr.  Pqfffs  and  Mr.  Barber^  for  the  Defendant,  Mary  Parsons : 

Mrs.  Parsons  has  three  difierent  Titles:  1st,  as  one  of  the  Testator's 

(g)  In  Hoofe  of  Lords.  It  appears  from  the  Report  of  this  Case  in  1  Tarn.  &  Buss.  148, 
that  the  Dedsions  of  the  MaHerofths  IblU  and  Lord  ChaneeBor,  17  Ves.  26S,  and  19  Yes- 
299,  were  rerersed  on  the  AppeaL 

(A)  Ante,  vol.  i.  p.  5S4.  (t)  Ibid,  p.  642.  {k)  8  Mer.  691. 

(/)  1  Sim.  &  Sto.  600.  (m)  4  Rnss.  360. 

Vol.  v.  4 
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Next  of  Kin,  with  which  we  shall  not  trouble  the  Court :  2d,  as  one  of  the 
Children  o( Francis  Benson:  and,  Sd,  under  the  Besiduarj  Clause. 

The  Will  creates  a'Trust  of  Residue  of  the  Stock,  for  the  Children  of 
Francis  Benson^  afler  a  sufficient  Portion  of  it  is  set  apart  to  pay  the  An- 
nuities. Adamson  v.  Armitage  (n).  In  Brown  v.  Casamajor  (o),  it  waa 
held  that  a  Trust  was  created  by  words  which  are  almost  identical- 
[  *28  ]  ly  the  same  as  thoae  used,  by  the  Testator,  in  *this  Case.  The 
words  were :  "To  enable  him  to  provide  for  his  younger  Children." 
The  only,  difference  is  that  "  provide"  is  used  instead  of  "  assist :"  the  word 
"  enable,"  on  which  the  question  turns,  occurs  in  both  Cases.  Here  both 
the  subject  and  the  objects  of  the  Trust  are  certain.  Birch  v.  Wade  (p^, 
Parsons  v.  Baker  (j),  Sale  v.  Moore  and  Meredith  ▼.  Htneage^  are  dis 
similar  to  the  present  Case.  In  the  former,  the  Testator  apologises  for  not 
leaving  anything  to  his  Brother  and  elder  Sister;  and,  in  the  latter,  the 
Property  was  given  to  the  Wife,  "  unfettered  and  unlimited." 

There  are  no  words  in  the  Clause  now  under  consideration,  from  which  it 
can  be  implied  that  the  Testator  intended  that  Arthur  Benson  should  derive 
any  benefit  from  the  Besidue  of  the  Dividends.  He  has  a  discretion  as  to 
how  the  Dividends  are  to  be  applied  to  assist  the  Children  of  Francis  Ben- 
sonj  but  no  discretion  as  to  whether  they  are  to  be  applied  or  not.  When 
the  Testator  intended  a  benefit  to  Arthur,  he  knew  how  to  express  it.  The 
Funds  for  payment  of  the  Annuities,  are  to  be  at  his  disposal,  as  the  Annui- 
tants die.  It  cannot,  therefore,  be  supposed  that  what  was  contained  in  the 
previous  part  of  the  Gift,  was  to  be  at  his  disposal. 

If  the  Court  should  hold  that  the  Trust  which  we  contend  for,  fails  for  un- 
certainty, then  that  portion  of  the  Stock,  which  is  not  required  for  payment 
of  the  Annuities,  passes,  to  Sarah  Acres  and  Mrs.  ParsonSy  under  the  Re- 

siduary  Clause. 
[  *29  ]  ''Mr.  Treslove  SLXid  Mr.  Purvis,  for  tiie  Children  of  Francis 

Bacon,  except  Mrs.  Parsons  : 

Arthur  Benson  took  the  whole  of  the  Stock  tiiat  was  bequeathed  to  him, 
imprest  with  a  Trust  for  the  benefit  of  the  Children  of  Francis,  If  Arthur 
was  not  intended  to  be  a  trustee  of  the  Stock,  why  did  the  Testator  direct 
that  the  Capital  should  remain  in  the  Bank  ?  JDoley  v.  Attomeff- General 
(r),  Brown  v.  JBRggs  («),  Harding  v.  Qlyn  (f),  Birch  v.  Wade  (u). 

[The  Vice-ChaneeUor : — It  is  clear  that  the  words,  "  to  be  paid,"  do  not 
apply  to  the  Children.    In  the  original  Will,  the  words,  ^'  to  enable  him  to 

(fi)  19  Yes.  416.  (o)  4  Vei.  49S.  (p)  3  Yes.  &  Beam.  IM.        [q)  18  Yes.  476. 

(r)  2  £q.  Ab.  194 ;  4  Yin.  Ab.  485  ;  and  6e0  7  Yes  58,  note,  and  16  Yiefl.  47. 
(«)  4  Yes.  708 ;  6  Vc«.  496  j  S  Yes.  661 ;  18  Yes.  192. 

(0  Atk.  469.    See  Sngd.  Treat,  Pow.    6d  Edit.  318,  where  the  Ca«et  aboTO  eked  are  ob- 
•enred  upon.    Ses  also  16  Yes.  47.  (u)  8  Y.  &  B.  198. 
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asaist  such  of  the  Children  of  my  deceased  Brother  FrancU  Bemon^  as  he 
the  said  A.  Benson^  may  find  deserving  of  Encouragement,"  are  in  a  pa- 
renthesis ;  and,  admitting  that  those  words  create  a  Trust,  what  words  are 
there  to  connect  the  subsequent  Gift  with  the  former  ?] 

If  there  is  any  portion  of  the  Stock,  as  to  which  no  Trust  is  created  for 
the  Children  of  Francis  Bensauj  then  we  submit  that  Arthur  Benson^  takes 
a  Life  Interest  only  in  it,  and  that  the  Capital  is  undisposed  of,  and  conse- 
quently, belongs  to  the  Testator's  Next  of  Kin.    It  is  clear  that  the  Be- 
quest to  Mary  Parsons  and  Sarah  Acres  is  specific  and  not  residuary  ;  and 
there  are  no  words  in  that  Clause  of  the  Will  which  can  be  held 
to  pass  the  Stock.    The  context  of  the  Will  explains  *what  the       [  *30  ] 
Testator  meant  by  the  word  ^^  Monies."     Besides  Hoiham  v. 
SuUan  (2;),  decided  that  Stock  will  not  pass  by  the  word  '^  Money." 
The  Vicb-Chavoellok  : 

The  first  question  in  this  Case,  is  whether  a  Trust  is  created,  for  the  ben- 
efit of  the  Children  of  Francis  Benson^  by  the  following  Clause  in  the  Will 
of  his  Brother,  John  Benson :  ^^  And  the  Besidue  and  Remainder  of  the 
said  Dividends  to  my  Brother  Arthur  Benson^  (to  enable  him  to  assist  such 
of  the  ^Children  of  my  deceased  Brother  Francis  Benson  as  he,  the  ssdd 
Ar^r  Benson,  shall  find  deserving  Encouragement),  to  be  paid  to  the  said 
several  Persons."  The  words,  to  enable,  &c."  are  as  I  before  observed, 
in  a  parenthesis ;  and  consequently  the  words  ^*  to  be  paid,  &c."  apply,  not 
to  the  Children  of  F.  Benson,  but  to  the  Persons  to  whom  the  Testator  had 
given  the  Annuities  in  the  preceding  part  of  his  WilL 

I  am  not  aware  that  there  is  any  Case,  where  there  is  a  Gift  to  a  Party, 
apparently  in  terms  which  would  make  him  the  taker  so  as  to  have  a  bene- 
fit, and  words  have  been  connected  with  it  which  express  the  reason  for 
which  it  was  given,  such  as  these,  "  to  enable  him  to  assist  such  of  the  Chil- 
dren of  my  deceased  Brother  Francis  Benson  as  he,  the  said  Arthur  Ben- 
son, shall  find  deserving  of  Encouragement,"  in  which  the  Court  has  held 
that  a  Trust  was  created  for  those  Persons^  The  Cases  that  have  been  Cit- 
ed, are  cases  where  Property  has  be«i  ^ven  to  a  Legatee,  with  a  Power  to 
select  one  or  more  of  a  specified  class  of  Persons,  to  take  the 
^Property  after  the  decease  of  the  Legatee.  As  in  Harding  v.  [  *S1  ] 
Glyn,  where  the  Testator  gave  the  Lease  of  his  House  and  cer- 
tam  other  Articles,  to  his  Wife,  but  desired  her,  at  or  before  her  death,  to 
give  the  same  unto  and  amongpt  such  of  his  own  Relations  as  she  should 
think  most  deserving  and  approve  of.  In  such  Cases  the  Court  has  held,  if 
the  Power  be  not  exercised,  that  a  Trust  is  created  in  favour  of  those  Per- 
sons who  were  pointed  out  as  the  objects  of  the  Power.    In  the  Case  of 

(*)  15^Vc».  319. 
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Brown  v.  Oasamajor^  the  words  were  :  '^  I  also  give  to  the  said  Humphrey 
Sibthrop^  the  further  Sum  of  7000Z.  the  better  to  enable  him  to  provide 
for  his  younger  Children  ;  and,  if  he  should  depart  this  life  before,  or  I  be 
rendered  incapable,  in  case  of  accident,  to  make  any  alteration,  then  I  giye 
the  said  Sum  of  7,000Z.  to  Susanna  Sibthropy  his  Wife,  for  the  purposes 
aforesaid^nd  if  both  of  them  should  die  before  me,  I  give  the  same  among 
the  younger  Children."     In  that  Case,  the  Court  held  that  the  Father  was 
entitled  to  the  Interest  of  the  70002.,  for  his  life ;  and  that  his  younger 
Children  had  an  interest  in  the  Principal.     It  seems  rather  extraordinary 
that  any  question  should  have  arisen  upon  that  Bequest ;  for  is  perfectly 
plain  that  the  Father  was  entitled  to  the  Fund  for  his  life,  and  that  he  had 
a  Power  to  dispose  of  the  Principal  in  providing  for  his  younger  Children  ; 
and,  if  he  did  not  exercise  that  Power,  then  the  Fund  was  given,  expressly, 
to  the  younger  Children.     In  the  Case  of  Brown  v  Biggs,  the  Testator  ex- 
pressed himself  thus :  ''  I  authorise  and  empower  my  add  Nephew,  John 
Brown,  to  receive  the  remainder  of  the  Bent  that  arises  from  my  Estate  at 
Brize  Norton,  over  and  above  the  1002.    I  have  directed  to  be  paid  to  my 
loving  Wife  Bupertia  Brotcn^  and  to  dispose  of  it  in  the  follow- 
[  *32  ]       ing  manner,  that  is  to  say,  to  take  1002.  of  it,  *every  year,  to 
his  sole  and  separate  use,  and  to  employ  ihe  remmder  of  the 
said  Bent,  after  paying  the  annual  Bent  to  the  College  and  the  lines  for  the 
renewal  of  the  Leases,  and  other  necessary  Expenses  about  the  Farms,  to 
such  Children  of  my  Nephew  Samuel  Brown  as  my  siud  Nephew  John 
Brown  shall  think  most  deserving,  and  that  will  make  the  best  use  of  it, 
or  to  the  Children  of  my  Nephew  WiUiam  Augustus  Brown,  if  any  such 
there  are  or  shall  be."    John  died  in  the  lifetime  of  the  Testator  ;  and  it 
was  held  that  a  Trust  was  created  for  the  Children  of  Samuel,  and  accord- 
ing to  Lord  Mdan^s  construction,  for  the  Children  of  Wtlliam  Augustus 
Brown  also,  about  which,  I  think  there  could  not  be  any  doubt. 

I  do  not  see  that  there  is  any  nmilarity  between  Cases  of  that  kind  and 
the  present  Case,  where,  in  the  first  instance,  the  Gift  to  Arthur  Benson, 
and  then  the  Testator  has  added  apparently  the  cause  of  the  Gift  :  ^*  to  en- 
able him  to  asnst  such  of  the  Children  of  my  deceased  Brother  Francis 
Benson,  as  he  the  said  Arthur  Benson  shall  find  deserving  of  Encourage- 
ment." It  is  clear  to  me  that  the  Testator  intended  to  increase  the  Funds 
of  Arthur  Benson,  whereby,  if  he  pleased  and  thought  that  there  were  any 
of  the  Children  of  Francis  Benson  that  deserved  Encouragement,  he  might 
be  better  able  so  assist  them.  I  do  not  see  any  reason  for  departing  from 
the  natural  import  of  the  words  used  by  the  Testator  :  and,  more  especially 
as  the  natural  construction  of  those  words  is  fortified  by  what  follows.  The 
Testator  goes  on  to  say  :  ^^  and  upon  the  demiso  of  the  said  Sarah  Acres 
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and  Mary  Parsons,  and  her  three  Children,  and  the  Widow  of  my  Brother 
Francis  Benson,  or  any  of  them,  I  bequeath  each  Persons'  pro- 
portion of  the  ^before-mentioned  Dividends,  to  my  said  Brother  [  *83  ] 
Arthur  Benson,  to  be  at  his  disposal."  That,  according  to  my 
apprehension,  is  a  complete  Gift  for  the  benefit  (that  is,  for  the  free  dis- 
position) of  Arthur  Benson  ;  and,  if  the  objects  of  the  Testator^  boanty, 
were  not  Arthur  Benson,  but  the  Children  of  Francis,  how  does  it  happen 
that  there  is  no  allusion  made  to  the  Children  of  Francis  in  this  bequest. 
My  opinion  therefore  is,  that  the  words  which  have  been  relied  upon,  are 
not,  of  themselves,  sufficient  to  nnse  a  Trust  for  the  benefit  of  the  Children 
of  Francis  Benson. 

The  next  question  is,  what  is  the  quantity  of  Estate  and  Interest,  which 
Arthur  Benson  takes  in  what  is  given  to  him  ?    The  two  Clauses  which  I 
am  going  to  advert  to,  throw  light  upon  each  other.    The  Testator,  in  the 
first  instance,  has  given  a  Fund,  in  one  long  sentence,  which  ends  with   the 
words:  ^^  but  the  Principal  to  remain  in  the  Bank."     That  sentence  com- 
mences with  giving  an  Annuity  to  Sarah  Acres,  who  was  the  Testator's 
adopted  Child,  another  Annuity   to  his  Neice,  Mary  Parsons,  who  was  one 
of  the  Children  of  his  Brother  Francis,  and  then  the  Will  proceeds  thus  : 
^'  and,  after  her  decease,  to  be  equally  divided  amongst  her  three  Children, 
or  the  Survivor  or  Survivors  of  them  ;  and  to  the  Widow  of  my  Brother 
Francis  Benson,  50/.  per  annum,  out  of  any  money  arising  from  whatever 
Dividends  I  may  die  possessed  of  in  the  Bank  of  England."    I  should  have 
thought  that  those  words,  if  they  had  stood   alone,  would  have   carried  to 
Sarah  Acres,  the  Widow  of  Francis  Benson,  and  the  three  Children  of  Mrs. 
Parsons,  the  absolute  Interest  in  the  Funds  requisite  for  payment  of  their 
respective  Annuities.    But    afterwards    the    Testator   has  ex- 
plained what  he  meant  by  *these  words,  for  he  says  :  ^^  And      [  *34  ] 
upon  the  demise  of  the  said  Sarah  Acres,  Mary  Parsons,  and 
her  three  Children,  and  the  Widow  of  my  Brother  Francis  Benson,  or  any 
of  them,  I  bequeath  each  such  Person's  proportion  of  the  before-mentioned 
Dividends  to  my  said  Brother  Arthur  Benson,  to  be  at  his  disposal."    If, 
as  has  been  contended,  the  Testator  meant  to  give  his  Brother  a  Life  Inter- 
est only  in  his  Stock,  a  portion  of  it  would  be,  first  of  all,  to  be  enjoyed,  for 
life,  by  the  Niece  of  his  Brother,  and  then  by  Persons  who  were  the  great 
Nieces  and  Great  Nephews  of  his  Brother  ;  so  that,  as  to  that  Portion,  the 
Brother  would  take  a  Life  Interest,  in  remainder,  after  the  death  of  Persons 
who  were  in  the  second  generation  from  him.     Prima  fads,  that  appears  to 
be  a  very  extraordinary  intention  to  have  entered  into  the  Testator's  mind  ; 
and  it  seems  to  me  to  fortify  the  conclusion  which  I  have  come  to,  as  to  the 
efiect  of  this  disposition,  namely,  that  the  Testator,  when  he  so  gave,  in  re- 
mainder, to  his  Brother  Arthur,  the  Fund  that  was  to  produce  the  Annuities, 
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meant  to  give  him  the  absolate  interest  in  that  Fond.  If  then  the  Testator 
intended  to  give,  to  his  Brother,  the  absolute  interest  in  the  Fand  which  was 
to  produce  the  Annuities,  it  aids  the  conclusion  that  when,  in  the  preceding 
part  of  the  sentence,  he  sajs  :  ^*  the  Residue  and  Remainder  of  the  said 
Dividends  to  my  Brother  Arthur  Benson^^  he  means  to  give  him  the  abac* 
lute  Interest,  that  is,  the  Capital  that  was  to  produce  the  Dividends. 

I  am  therefore  of  opinion  that  what  the  Testator  meant,  was  Uiat,  in  the 
first  instance,  Arthur  Benson  should  tak^,  absolutely,  so  much  of  the  Stock 
as  might  not  be  wanted  to  answer  the  Annuities  given  to  Sarah 
[  '35  ]  Acres,  Mary  Parsons^  and  the  Widow  of  his  Brother  *IVaneis, 
and  that,  after  the  death  of  the  Annuitants,  Arthur  should  take, 
absolutely,  the  Carpus  of  the  Fund  out  of  which  those  Annuities  were  to 
arise.  * 

That  being  my  opinion,  there  is  no  other  question  in  the  Cause  that  I  have 
to  decide. 


DuMHEB  V.  Pitcher. 

1831 :  19th  December.— }Ft//.—/Sjpec(/Sc  Legacy, -^Election, 

A  Testator,  before  making  his  Will,  transferred  two  Snms  of  Four  per  Cents,  and  Five  per 
Centi.  which  were  then  th^  whole  of  his  Fnnded  Property,  into  the  joint  Karnes  of  himself 
and  his  Wife.  By  his  Will  he  bequeathed  ail  his  Funded  Property  or  EsUte  of  what  kind 
soerer,  to  Tmstees,  in  Trast  for  his  Wife  for  Life,  and,  after  her  decease,  in  Tmst  (amongst 
other  things)  to  pay  certain  Legacies  of  Fonr  per  Cent  Stock,  amounting,  within  50/ ,  to 
the  Stock  of  that  description,  which  he  had  so  transferred ;  and  he  gare  the  Residue  of  his 
Estate  \o  A,SkB.  He  afterwards  purchased  further  Sums  of  Five  per  Cents,  in  the  Names 
of  himself  and  his  Wife,  and  died  in  her  lifetime,  having  no  Stock  except  that  before-men- 
tioned, exclusiye  of  which  bis  Property  was  not  sufficient  to  pay  his  Legacies :  Held  that 
the  Wife,  on  her  Husband's  death,  became  absolutely  entitled  to  the  Stock ;  and  that  the  Be- 
quest of  the  Testator's  Fnnded  Property  was  not  sofBciently  specific  to  make  her  elect  be- 
tween the  Stock,  and  the  Benefits  which  she  took,  under  th^  Will,  in  certain  Parts  of  the 
Testator's  Property. 

THOMAS  CAS 8^  the  Testator  in  this  Cause,  being  possessed  of  2,5007. 
Four  per  Gent.  Bank  Annuities,  and  2,000Z.  Five  per  Cent.  Bank  Annui- 
ties, in  October  1811  and  February  1812,  transferred  them  into  the  Names 
of  himself  and  his  Wife.  He  made  his  WiU,  dated  the  19th  of  July  1814, 
in  the  following  words :  ^*  First  of  all  I  giye  my  Leasehold  House  and 
Premises,  situate  in  S&tUh-streety  South  Audley-street^  Orosvenor- 
[  *36  ]  square  ;  *also  my  leasehold  House  and  Premises  situate  and  be- 
ing in  Ourzonstrtet  May-fair ;  also  my  leasehold  House  and 
Premises  situate  and  being  in  Chapd-street  West  May-fair  ;  and  likewise 
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my  leasehold  House  and  Premises  situate  and  being  in  Senrietta-itreet^ 
CavencUih^quare,  St.  Mary^e-ione^  and  all  the  Rents  and  Proceeds  of  the 
aforesaid  four  Houses,  together  with  all  the  Interest  of  all  my  funded  Prop- 
erty or  Estate,  of  what  kind  soever,  or  wheresoever  the  same,  or  any  part 
thereof,  may  be  found,  I  give  to  Samuel  Dummer^  of  Beeeh-Btreetj  in  the 
City  of  London^  and  William  Thomeu  Sweety  of  S<m1h  AucBey^Hreet  afore- 
said, upon  Trust,  and  to  the  intent  and  meaning,  that  the  sud  Samuel 
Dummer  and  William  Thomae  Sweety  or  the  Survivor  of  them,  their  Heirs 
or  Assigns  of  such  Survivor,  do  and  shall,  from  time  to  time,  and  at  all 
times  hereafter,  pay  the  net  Rents  and  Issues  of  the  aforesaid  four  Houses 
and  Premises,  and  also  the  Interest,  Proceeds  and  Profits  of  all  my  funded 
Property,  and  all  my  Estate,  of  whatsoever  kind,  as  soon  and  as  often  as 
the  same,  or  any  part  thereof,  may  become  due  and  payable,  into  the  hands 
of  my  beloved  Wife,  Mary  Cass,  for  her  own  proper  Use  and  Benefit,  for 
and  during  her  natural  life,  or  permit  her  to  receive  the  same  for  her  sole 
and  separate  Use  and  Benefit,  and  her  Receipt  shall  be  good  and  sufficient 
cUscharge  therefore ;  and  from,  and  immediately  after  the  death  of  my  be- 
loved Wife,  Mary  Cass,  then,  upon  Trust  for  the  said  Samud  Dwnmer 
and  WiUiam  Thomas  Sweet,  or  the  Survivor  of  them,  the  Executor,  Admi- 
nistrator or  Assign  of  such  Survivor,  I  give  and  bequeath  in  manner  fol- 
lowing, that  is  to  say,  first,  to  my  Nephew,  Joseph  Pitcher,  senior,  I  give 
and  bequeath  the  sum  of  3002.  Stock  Four  per  Cent.,  together  with 
my  leasehold  House  and  Premises  situate  and  being  in  *  Henrietta-  [  *87  ] 
street  aforesaid ;  also  I  give,  to  my  Nephew  Joseph  Pitcher,  junior, 
the  sum  of  8002.  Stock  Four  per  Cents. ;  also  I  give  and  bequeath  to  my 
great  Nephew,  WUliam  Pitcher,  the  sum  of  3002.  Stock  Four  per  Cents. ; 
also  I  give  to  my  great  Niece,  Mary  Boyden  Bepis,  the  sum  of  8002. 
Stock  Four  per  Cents. ;  also  I  give  and  bequeath  to  my  Niece,  Mary  Bu- 
ren,  the  sum  of  2002.  Stock  Four  per  Cents.  ;  also  I  give  and  bequeath  to 
my  Niece,  Sarah  CHddings,  the  sum  of  2002.  Stock  Four  per  Cent. ;  also 
I  give  and  bequeath  to  my  Sister-in-law,  Margaret  Webb,  the  sum  of  2002. 
Stock,  Four  per  Cent. ;  also  I  give  and  bequeath  to  my  two  Sisters-in-law, 
Ann  Morton  and  Margaret  Webb,  an  Annuity  of  502.  each  and  either  of 
them,  and  to  be  paid  them  out  of  my  Estate,  in  half-yearly  Payments,  that 
is  to  say,  262.  to  each  of  them  in  each  half-yearly  Payment,  and  the  Survi- 
vor of  them,  the  said  Jinn  Morton  and  Morgaret  Webb,  shall  and  may  have 
the  whole  Annuity  of  1002.  during  her  natural  life ;  and,  after  the  death 
of  both  my  Sister»-in-law,  Ann  Morton  and  Margaret  Wdb,  I  then  give, 
and  my  Will  is,  that  the  one  Moiety  of  the  principal  sum  of  2,0002.,  from 
which  the  Annuity  of  1002.  proceeds,  I  give  to  the  Children  of  my  Niece, 
Mary  Ann  Dummer,  or  their  Heirs,  Share  and  Share  alike,  and  tiie  other 
Moiety  of  the  aforesaid  principal  sum  of  2,0002.,  after  the  death  of  my 
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said  two  Sisters-in-law,  I  give,  and  my  Will  is,  that  the  said  principal  sam 
of  1,0002.,  being  the  Moietj  of  2,000/.  aforesaid,  I  give  to  the  Children  of 
my  Nephew,  Jo$tph  Pitcher y  senior,  bom  by  his  first  Wife,  EUzaleth  JPitch- 
er.  Share  and  Share -alike,  or  to  their  Heirs,  in  the  like  manner.     Also  I 
give  the  sum  of  5002.  Stock,  Four  per  Cents,  to  my  great  Nephew,  ThomoB 

Cass  Pitcher y  bat  if  the  said  Thoma»   Can  Pitcher  should  die 
[  *38  ]     single  or  without  Issue,  *I  then  give,  and  my  Will  is,  that  the 

said  sum  of  5002.  herein  willed  or  bequeathed  to  him,  said  Thomas 
Cass  PitcheTf  as  aforesaid,  shall  then  be  equally  divided  between  his,  said 
Thomas  Cass  Pitcher* s^  two  Brothers,  Joseph  Pitcher^   William  Pitcher^ 
and  his  Sister,  Mary  Boyden  Bevisy  or  the  Survivor  of  them  and  Survivors, 
Share  and  Share  alike,  or  their  Heirs  or  Assigns ;  also  I  ^ve,  to  my  Niece, 
Mary  Ann  Bummer^  my  leasehold  House  and  Premises  situate  and  being  in 
South'Streety  South  Audl^-Street,  CfrosvenoT'Squarej  which  House  the  said 
Mary  Ann  Bummer  shall  have  and  enjoy  immediately  after  the  death  of 
my  beloved  Wife,  Mary  Cass  ;  also  I  give,  to  my  Brother-in-law,  Michard 
Webby  the  sum  of  1002.  Four  per  Cent. :  also  I  give,  to  my  God-son, 
TTiomas  Qeorge  Lawy  the  sum  of  502.  Stock,  Four  per  Cent. ;  also  I  give 
and  bequeath,  to  the  aforesaid  Samuel  Bummer  and   WUUam   Thomas 
Sweety  the  sum  of  2002.,  upon  Trust  that  they  or  one  of  them,  their  Heirs 
or  Assigns,  pay  to  the  Board  of  Managers  for  the  time  being  of  the  Day 
School  of  Instruction  and  Industry,  situate  in  South-etreety  SotUh  Audley^ 
streety  O-rosvenor-Squarey  and  which  said  sum  of  2002.  of  lawful  Money  of 
Qreat  Britain,  I  desire  may  be  paid  out  of  my  Estate,  and  be  applied  for 
the  better  support  of  the  said  Charity  School :  and  also  I  give  and  bequeath, 
the  sum  of  1002.,  to  the  School  of  Instruction  or  Charity  School  situate 
and  being  in  Knightsbridgey  which  said  sum  of  1002.  to  be  paid  out  of  my 
Personal  Estate ;  and  my  Gold  Watch  I  ^ve  to  my  great  Nephew,  ThoTnas 
Cass  Pitcher  aforesaid :  and  as  to  my  other  two  leasehold  Houses  and 
Premises,  situate  as  above,  and  not  before  willed  or  ^ven  away,  with  the 
Appurtenances  thereunto  belonging,  together  with  all  my  household  Goods 

and  Furniture,  my  Will  is  that  they,  and  every  one  of  them,  be 
[  *89  ]     sold,  by  ^Auction,  for  the  most  Money  that  they  may  fetch ;  and 

my  Will  is  that  the  said  Samuel  Bummer  and  said  WiJMam 
Thomas  Sweety  may  retain,  for  their  own  proper  Use  and  Benefit,  the  Sum 
of  502.  each  and  either  of  them,  for  their  trouble  and  performance  in  the 
duty  of  fulfilling  the  Trust  herein  reposed  in  them,  their  Heirs  or  Assigns. 
All  the  rest  Residue  and  Bemunder  not  hereby  before  willed,  I  give  to  the 
aforesaid  Thomas  Cass  Pitcher  and  the  aforesaid  Mary  Ann  Bummer y  that 
may  be  found  of  my  Estate ;  and  I,  the  Testator,  Thomas  Cassy  do  nomi- 
nate, constitute  and  appoint  the  said  Thomas  Cass  Pitcher  and  the  said 
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Mary  Ann  Dummer  for  my  sole  Executor  and  Ezecatrix  to  this  my  ^11 
and  Testament." 

In  November  1814,  and  May  1816,  the  Testator  purchased  two  further 
Sums  of  200L  and  lOOZ.  Five  per  Gent.  Bank  Annuities,  and  had  them 
transferred  into  the  Names  of  himself  and  his  Wife. 

The  Testator  died  on  the  10th  of  September  1817  :  and  his  Executor  and 
Executrix  haying  renounced  Probate  of  his  Will,  Letters  of  Administration 
with  the  Will  annexed,  were,  in  November  following,  granted  to  Samuel 
Dummer  and  WiUiam  Thomae  Sweet. 

The  Testator^s  Personal  Estate,  exclusive  of  the  before-mentioned  Sums 
of  Stock  (all  of  which  ^ere,  at  his  Death,  standing  in  the  joint  Names  of 
himself  and  his  Wife,)  was  of  very  little  value  ;  and,  together  with  those 
Sums,  it  was  not  more  than  sufficient  to  pay  his  Debts,  Funeral  and  Testa- 
mentary Expenses  and  Legacies,  and  to  perform  the  Trusts  of 
his  WiU.  The  Five  per  Cent.  Bank  Annuities  *were  after  [  *40  ] 
wards  converted,  by  Act  of  Parliament,  into  2,520Z.  new  Four 
per  Cents.,  and  the  Four  per  Cent.  Bank  Annuities,  into  the  same  amount 
of  new  Three  and  a  half  per  Cents. 

Li  1824  Mrs.  Caee  sold  out  500Z.  part  of  the  Four  per  Cents.,  and 
paid  over  the  Proceeds  to  Thomas  Cass  Pitcher,  and  he  gave  to  her  his 
Promissory  Note  for  securing  600Z.,  with  Interest  at  Four  per  Cent. 

Mrs.  Case  received  the  Bents  of  the  Testator's  Houses,  during  the  con- 
tinuance of  the  Leases,  three  of  which  expired  in  1823,  and  the  other  in 
1828.  By  her  Will,  dated  the  4th  of  January  1830,  after  giving  some 
small  specific  and  pecuniary  Legacies,  she  gave  all  other  her  Monies,  Goods, 
and  Chattels,  Estate  and  Eflfects,  of  every  nature  and  kind,  to  her  Niece, 
Mary  Ann  Dummer^  and  appointed  Samuel  Dummer  her  sole  Executor. 
Mrs.  Case  died  on  the  8th  of  January  1830.  At  her  Death,  all  the  Sums 
of  Stock,  except  the  5002.  which  had  been  sold  as  before-mentioned  remain- 
ed m  the  joint  Names  of  her  and  her  Husband ;  but,  after  her  Death, 
those  Sums  were  sold  out  by  Samuel  Dummer. 

In  July  1880  Samuel  Dummer  and  Mary  Ann  his  Wife,  filed  a  Bill 
agiunst  Tho.  Case  Pitcher  and  Wm.  Thoe.  Sweet  alleging  that  Mrs.  CaeSj 
by  surviving  her  Husband,  became  absolutely  entitled  to  the  Sums  of  Stock, 
and  praying  for  a  Declaration  to  that  eflect,  and  that  no  part  of  those  Sums 
constituted  Personal  Estate  of  the  Testator,  or  was  applicable  towards  the 
performance  of  the  Trusts  of  his  Will,  and  that  an  Account  might  be  taken 
of  his  Personal  Estate,  and  that  the  same  might  be  applied  in  a  due  course 
of  Administration. 

*In  1831  Thos.  Case  Pitcher  filed  a  cross  Bill  against  Mr.       [  Ml  ] 
and  Mrs  Duwmer  and  Mr.  Sweet,  alleging  that  the  Testator  had 
caused  the  Sums  of  Stock  to  be  transferred  into  the  joint  Names  of  himself 
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and  his  Wife,  with  a  view  to  the  Bequests  and  Dispositions  of  his  Will,  and 
to  enable  his  Wife  to  receire  the  Dividends  thereof,  which  he,  through  age 
and  infirmity,  was  incapable  of  doing ;  that  the  500Z.  was  paid  to  bim, 
T.  O.  Pitcher,  by  Mrs.  Caw,  as  and  for  the  reversionary  Legacy  to  that 
Amount,  given  to  him  by  the  Testator's  Will,  and  that  he  gave  her  his 
Promissory  Note,  for  securing  the  Interest  to  her,  for  her  Life,  and  to 
provide  against  the  contingency,  or  supposed  contingency,  to  which  such 
Legacy  was  subjected  by  the  Will.  The  cross  Bill  prayed  that  the  Trusts 
of  the  Testator's  Will  might  be  carried  into  execution,  and  that  it  might  be 
declared  that  the  Sums  of  Stock  formed  part  of  his  Assets  at  the  time  of  his 
Death :  or,  if  the  Court  should  be  of  opinion  that  those  Sums  vested 
absolutely  in  Mrs.  Cass  by  Survivorship,  then  that  it  might  be  declared 
that  she  was  bound  to  elect  whether  she  would  take  the  Benefits  given 
to  her  by  the  Will,  or  reject  the  same,  and  that  she  did  accordingly 
elect  to  take  such  Benefits,  and  was  bound  to  permit  the  said  Stock  to  be 
applied  in  Execution  of  the  Trust  of  the  Will,  according  to  the  intent  of  the 
Testator,  and  that  Samuel  Dummer  might  be  restrained  from  proceeding  with 
an  Action  which  he  had  commenced  against  the  Plaintiff,  Thomas  Cass  Pitch- 
er on  his  Promissory  Note,  the  Plaintiff  offering  to  account,  as  part  of  the 
Testator's  Assets,  for  the  Proceeds  of  the  Stock  sold  out  and  lent  to  him, 
and  to  appropriate  and  pay  the  same  as  the  Court  should  direct. 
[  ^42  ]  •Mr.  Knight  and  Mr.  James  Russelly  for  Mr.  and  Mrs.  Dum- 

mer, contended,  1st,  that  the  Sums  of  Stock  became  upon  the 
Testator's  Decease,  the  absolute  Property  of  his  Wife,  there  being  no  Dec- 
laration of  Trust,  nor  any  circumstances  appearing  either  from  the  Answers 
or  the  Evidence  in  the  Cause,  from  which  it  could  be  collected  that  the 
Testator  intended  that  his  Wife  should  hold  the  Stock  subject  to  any  Trust, 
or  which  afforded  any  ground  for  an  Inquiry  upon  the  subject :  2d.  That 
the  Bequest  in  the  Testator's  Will  of  his  funded  Property,  was  not  specific, 
and,  consequently,  that  there  was  nothing  in  the  Will  to  raise  a  Case  of 
Election  against  his  Widow.     Parrott  v.  Worsfold  (a). 

Mr.  Tresolve  and  Mr.  BUgh,  for  T,  C,  Pitcher,  said  that  the  Testator, 
when  he  made  the  Transfers  of  the  Stock,  had  both  legal  and  equitable 
Ownership  in  it,  and  therefore  the  inference  was  that  he  intended  his  Wife 
to  be  a  Trustee  of  it ;  that  it  appeared,  by  the  Answer  of  Mr.  and  Mrs. 
2>umm^,  that  the  Testator's  Property  exclusive  of  his  Leasehold  Houses  and 
Stock,  was' very  inconsiderable,  and  did  not  exceed  83^:  that  the  Leases 
'  of  three  of  the  Houses,  expired  in  1823,  and  the  Lease  of  the  fourth,  in 
1828  :  that  the  Testator  had  no  Funded  Property,  except  what  had  been 
transferred  ibto  the  Names  of  himself  and  his  Wife :  that  the  Transfers  were 

(a)  1  Jao.  &  Walk.  694 
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made,  only  to  enable  the  Wife  to  receive  the  Diridends^  which  the  Testator 
on  account  of  bodily  infirmity,  was  unable  to  do :  that  the  Legacies  of  Four 
per  Cents,  given  by  the  Will,  amounted  to  2,460Z.,  which  was 
within  60Z.  of  the  Sum  of  Four  per  Cents  •standing  in  the  Names       [  *iS  ] 
of  himself  and  his  Wife,  and  the  Residue  was  given  to  T.  C. 
Pitcher  and  Mrs.  Dummer :  that  the  Will  itself  was  a  sufficient  Declaration 
of  Trust,  or,  at  all  events,  when  coupled  with  the  Answers  and  Evidence, 
afforded  sufficient  ground  for  an  Inquiry  as  to  the  circumstances  under 
which  the  Stock  was  transferred  into  the  joint  Names  of  the  Testator  and 
his  Wife :  that,  if  the  Court  should  hold  that  there  was  no  ground  for  con- 
cluding that  the  Husband  intended  his  Wife  to  be  a  Trustee  of  the  Stock, 
then  that  the  Disposition  of  it  made,  by  the  Testator,  was  sufficiently  specific 
to  raise  a  Case  of  Election  against  her,  she  having  received  the  Bents  of  the 
Testator's  Houses,  and  having  taken  other  Benefits  under  his  Will. 
The  Vice-chancellor  : 

The  first  question  is,  whether  it  is  competent  to  me  now  to  decide  the 
points  raised  by  the  Pleadings  in  this  Cause,  or  whether  I  ought  not  to 
direct  further  Inquiry  to  be  made  upon  the  subject.  On  one  side  it  has  been 
alleged  that  the  Wife  was  a  Trustee,  for  the  Husband,  of  the  Sums  of  Stock 
which  he  caused  to  be  transferred  into  their  joint  Names  ;  and,  on  the  other, 
that  the  Husband  did  not  intend  his  Wife  to  hold  the  Stock  subject  to  any 
Trust.  Now  the  onus  of  proving  the  existence  of  a  Trust,  lies  on  those  who 
allege  it.  But,  in  this  Case,  there  is  nothing  to  show  that  the  Husband  in- 
tended that  the  Transfers  should  have  any  operation  but  what  they  legally 
had  ;  and,  consequently,  it  is  not  competent  to  me  to  direct  any  inquiry  as 
to  the  circumstances  under  which  those  Transfers  were  made.  On  the  first 
question,  therefore,  my  opinion  is,  that  Mrs.  OasSy  by  surviving  her  Hus- 
band, became  absolutely  entitled  to  the  Sums  of  Stock. 

*With  respect  to  the  second  question,  I  have  to  observe  that  it  [  *44  ] 
is  apparent,  from  the  language  used  by  the  Testator  at  the  com- 
mencement of  his  Will,  that  he  intended  to  dispose  of  all  his  Property,  gen- 
erally. He  first  mentions  his  Leasehold  Houses,  and  then  he  uses  words 
which  would  comprehend  any  Stock  or  any  Property  ;  and  there  is  not,  in 
any  one  of  the  Gifts,  any  reference  to  Stock  which  he  supposed  himself  to 
have  at  the  time  when  he  made  his  Will.  In  the  first  place,  he  was  not 
Owner  of  the  Stock,  so  as  to  be  able  to  dispose  of  it ;  in  the  next  place, 
the  Disposition  wluch  he  has  made  of  his  Funded  Property,  is  not  sufficiently 
specific  to  raise  a  Case  of  Election.* 

*  Affirmed  by  the  Lord  Chancellor,  16th  Dec.  18SS. 
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1881  :  18th  &  19tih  December. —  Will. — Construction.— Exteutory  Devise, 

Testator  devised  all  his  Beal  Estates  toTmstees,  in  Trust  to  conrej  his  Lands  in  TF'.to  A.^ 
when,  and  so  soon  as  he  should  attain  21 ,  but  in  case  he  should  die  under  that  age  and 
without  leaving  Issue,  then  over  ;  and,  when  B.  should  attain  24,  in  Trust  to  convey  the 
rest  of  the  Real  Estates  to  him,  on  his  giving  Security  for  the  Annuities  given  by  the  Testator^ 
and  executing  certain  Deeds,  to  the  satisfaction  of  the  Trustees  ;  hut  in  case  B,  should  die  be- 
fore he  attained  24,  without  leaving  Issue,  then  over.  A.  &  B.  were  both  Infants  at  the  Tes- 
tator's death  :  Held  that  A.  took  a  vested  Interest  in  possession,  in  the  Lands  in  TF.,  but 
that  B*s  Interest  in  the  rest  of  the  Estates  was  contingent  on  his  attaining  24,  and  doing  the 
Acts  required. 

James  Ackebs  being,  as    the   Bill  stated,  at  the  time  of  making  his 
Will  and  of  his  death,  seised  in  Fee  Simple,  or  otherwise  well  entitled  to,  va- 

rious  Freehold  Lands,  Tenements,  Chief-rents  and  Hereditaments, 
[  *4tb  ]        •situate  in  the  County  of  Lancaster  and  elsewhere,  by  his  Will, 

dated  the  13th  of  April  1822,  and  duly  executed  and  attested, 
directed  his  Debts,  funeral  Expenses,  and  the  Charges  of  the  Probate  and 
Execution  of  his  Will,  to  be  paid  out  of  his  Personsd  Estate  ;  and  he  gave 
to  his  wife,  Ann  Ackers j  the  Use  and  Enjoyment  of  his  capital  Messuage 
or  Dwelling-house,  with  the  Land  and  Appurtenances  thereunto  belonging, 
situate  at  Lark-hilly  within  Salford^  in  the  County  of  Lancaster^  which  he 
held  by  Lease  under  the  Earl  of  Derby ^  and  also  the  use  of  his  Household, 
and  other  Goods,  Furniture,  Plate,  and  certain  other  Articles,  which  should 
be  found  in  and  about  his  said  Dwelling-house  at  his  decease  and,  in  case  of 
the  decease  of  his  Wife,  before  his  Interest  in  the  Premises  should  expire, 
then  he  directed  that  his  ssdd  Dwelling-house,  Land  and  Premises,  and 
Household  Goods  and  Chattels,  should  revert  to  his  Executors,  and  be  appli- 
cable to  the  purposes  of  his  Will  thereinafter  set  forth  concerning  his  Per- 
sonal Estate.  He  then  gave  several  pecuniary  Legacies,  which  he  directed 
to  be  paid  upon  the  expiration  of  three  Months  after  his  decease.  And  he 
gave  and  devised  all  his  Freehold  and  Copyhold  Messuages,  Lands,  Tene- 
ments, and  Moieties,  Parts  ard  Shares  of  Messuages,  Lands,  Tenements, 
Rents  and  Hereditaments,  whatsoever  and  wheresoever  situate,  standing, 
lying,  arising  and  being,  in  the  United  Kingdom^  and  also  all  and  every  his 
Leasehold  Messuages,  Lands,  Tenements,  Rents  and  Hereditaments,  and  all 
other  his  Real  and  Personal  Estate  and  Effects,  not  thereinbefore  disposed 
of,  unto  and  to  the  Use  of  Edward  Hobsan  and  Benjamin  Williams^  their 
Heirs  and  Assigns,  and  for  such  other  Estate  or  Estates  as  he  had  therein 

respectively,  according  to  the  nature  and  quality  thereof,  upon 
[  *46  ]       *Trust  as  to  his  said  Lands,  Hereditaments  and  Real  Estate,  that 

they  should  keep  the  same  in  good  repair,  and  let,  set  and  man- 
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age  the  same  to  the  utmost  advantage ;  and  upon  further  Trust,  and  he 
thereby  directed,  that  it  should  be  lawful  for  the  Trustees,  at  any  time 
or  times  after  his  decease,  to  sell  all  or  any  Parts  of  his  said  Re&l  Es- 
tates (except  the  Messuage  and  Premises  devised  to  his  Wife,  during  her 
Interest  therein,  and  also  the  Land,  Hereditaments  and  Premises  thereinaf- 
ter devised  to  his  God-son,  Q-eorge  Holland  Ackeri)^  and  to  convey  the 
Fee  Simple  thereof  to  any  Person  or  Persons  whomsoever,  either  in  Parcels 
for  building  upon  or  otherwise  improving  the  same,  at  such  yearly  Chief  or 
other  Rents,  as  his  Trustees  should  think  fit ;  and  that,  when  any  of  the 
said  Premises  should  be  sold,  the  Rents  to  be  reserved  upon  such  Sales 
should  be  vested  in  the  Trustees  upon  the  Trusts  in  his  Will  expressed  con- 
cerning his  Real  Estate.  And  he  empowered  his  Trustees  to  exchange  any 
of  his  said  Lands  and  Hereditaments,  for  other  Lands,  and  to  make  parti- 
tion of  any  Lands  of  which  he  was  Joint  Proprietor :  and  he  directed  that 
the  Lands  to  be  taken  in  exchange  or  divided,  should  become  vested  in  his 
Trustees  upon  the  Trusts  of  his  Will,  and  that  the  Monies  to  arise  from  the 
Sale  or  Sales  of  his  Estates  should  be  added  to  his  Personal  Estate :  and 
he  declared  that  the  Receipts,  of  his  Trustees,  for  such  Monies,  should  be 
sufficient  discharges  to  the  Persons  paying  the  same.  And,  as  to,  for 
and  concerning  his  Personal  Estate,  •Money  in  the  Public  Funds,  and  Mon- 
ey out  at  Interest,  Securities  for  Money,  RenU^  Arrears  of  Rentj  Goods, 
Chattels  and  Effects  of  what  nature  or  kind  soever  not  there-inbefore  spe- 
cifically bequeathed,  he  thereby  gave  and  bequeathed  the  same  and  every 
part  thereof,  to  the  Trustees,  their  Executors,  Administrators 
and  Assigns,  •upon  Trust,  in  the  first  place,  to  pay,  there-  [  MT  ] 
out,  to  his  Wife,  an  Annuity  of  3,000/.  for  her  life,  and  a  fur- 
ther Annuity  of  2001.  a  year,  in  the  event  therein  mentioned,  in  lieu  of 
Dower  and  Thirds  and  all  other  clwms  on  his  Property.     The  Will  then 

proceeded  thus : 

*^  And  as  to,  for  and  concerning  all  my  Messuages,  Lands,  and  Premises, 
situate,  lying  and  being  in  Wheelock  in  the  County  of  Chester^  purchased 
by  me  from  Mr.  Hillidge  and  Mr.  Lockitt,  they,  my  said  Trustees 
and  the  Survivor  of  them  and  the  Heirs  of  such  Survivor,  shall  stand 
seised  and  be  possessed  thereof,  in  Trust,  and  to  the  intent  and  purpose  to 
assign,  convey  and  assure  the  same  unto  my  God-son  George  Holland  Ack- 
ers^  eldest  Son  of  my  Nephew  George  Ackers,  when,  and  so  soon  as  he,  my 
said  God-son,  shall  attain  his  age  of  21  Tears  ;  and  also  do  and  shall  pay 
unto  my  swd  God-son,  George  Holland  Ackers,  the  Sum  of  7,000i.  of  like 
lawful  Money,  at  and  upon  his  attaining  his  said  age  of  21  Years.  But,  in 
case  my  God-son^  George  Holland  Ackers  shall  depart  this  life  before  he 
attains  the  said  age  of  21  Years,  without  leaving  Issu>e  of  his  Body  law- 


49  CASES  IN  CHANCERY. 

18S1.— Phipps  V.  WiUiama. 

fully  to  be  begotten^  then  and  in  such  case  the  said  Messuages,  Lands  and 
Premises  in  Wheelock,  aforesaid,  hereinbefore  given  and  devised  to  him,  to- 
gether  with  the  said  Sum  of  7,000Z.,  shall  sink  into  and  become  part  of  the 
Residue  of  my  Real  and  Personal  Estate,  and  go  according  to  the  Dispo- 
sition thereof  hereafter  expressed  and  contained." 

^'  And,  as  to  the  rest.  Residue  and  Remainder  of  my  Personal  Estate,  not 
by  this  my  Will  specifically  disposed  of,  upon  Trust  that  they,  my  said  Trus- 
tees, and  the  Survivor  of  them,  his  Executors  or  Administrators, 
[  *48  ]       do  *and  shall,  after  Payment  thereout  of  all  my  just  Debts,  Fune- 
ral and  Testamentary  Charges,  and  all  Annuities  and  yearly  Sums 
of  Money,  and  Legacies,  given  by  this  my  Will,  together  with  all  such  Sum 
and  Sums  of  Money  as  may  be  necessary  for  the  Management  and  Repairs 
of  my  Real  and  Personal  Estate,  to  invest  the  Overplus  in  the  Parliamentary 
Stocks  or  Public  Funds  of  Great  Britain^  or  at  Interest  upon  Gk)vemment 
Securities  in  England,  to  be  altered  and  varied  as  they,  my   said  Trustees 
or  Trustee,  shall  think  proper,  and  the  resulting  Income  and  Produce  thereof 
may  be  accumulated  by  way   of  Compound  Interest,  until  James  CoopSy 
Son  of  Ann  Coops  (sometime   ago   residing  in   Salford),  and  which   said 
James  Coops  was  born  on  or  about  the  4th  of  August  1811,  shall  attain  the 
age  of  24  Years  ;   then  upon  Trust  that  they,  my  said  Trustees  and   the 
Survivor  of  them,  and  the  Heirs,  Executors  and  Administrators  of  such 
Survivor,  shall  convey,  assign,  transfer,  pay  and  make  over,  by  proper  and 
effectual  Conveyances,  Transfers,  Payments  and  Assurances  in  the  Law,  unto 
the  said  James  Coops  (upon  his  giving  such  Security  and  executing  such 
Deeds  and  Assurances  as  to  the  satisfaction  of  the  said   Trustees,  or  the 
Trustee  for  the  time  being,  or  tlieir  or  his    Counsel,  shall  devise,  for  the  reg- 
ular Payment  of  the  several  Annnities  hereinbefore  bequeathed')  all  the  Legal 
Estate  and  Interest  of  and  in  all  my  Freehold,  Copyhold  and  Leasehold 
Messuages,  Lands,  Tenements,  Rents  and  Hereditaments,  Moieties,  Parts 
and  Shares  of  Messuages,  Lands,  Tenements,  Rents   and  Hereditaments, 
situate,  standing,  lying,  arising  and  being  in  the  United  Kingdom  of  Great 
Britain  and  Ireland  and  all  other  my  Heal  and  Personal  Estate  and  Ef. 
fects  whatsoever  and  wheresoever  not  hereinbefore  given,  devised 
[  *49  ]       and  bequeatJied,  subject,  nevertheless,  to  *the  Life  Estate  of  my 
said  Wife,  in  my  said  capital  Messuage  or  Dwelling-house,  Gar- 
den, Land  and  Premises,  and  the  Household  Goods  and  Chattels  thereto 
appertaining  and  belonging."     The  Testator  then  directed  his  Trustees  to 
place  James  Coops  at  School,  and  afterwards  at  one  of  the  Universities,  and 
to  allow  him  not  exceeding  800/.  per  Annum,  out  of  the  Income  of  the  Tes- 
tator's Personal  Estate,  until  he  attained  21,  and  then  not  exceeding  1,5002. 
per  Annum  until  he  attained  24.     The  Testator  then  directed   that  James 
Coops  should,  from  and  after  bis  decease,  take  the  surname  of  ^^  Ackers^* 
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only.     "  But  in  case  the  said  James  Coops  shall  depart  this   life  before  he 
attains  the  said  age  of  24  Years^  without  leaving  Issue  lawfully  begotten^ 
then,  upon  Trust  that  they,  my  said  Trustees  and  the  Survivor  of  them,  and 
the  Heirs,  Executors  and  Administrators  of  such  Survivor,  do  and  shall,  in 
like  manner,  assign  transfer,  pay  and  make  over,  by  proper  Conveyances, 
Payments  and  Assurances,  subject  nevertheless  to  the  payment  of  the  said 
Annuities  and  yearly  Sums  of  Money  hereinbefore  bequeathed,  and  also  to 
the  life  £state  of  my  said  Wife  in  my  House  and  Premises  at  Lark-hiU^ 
unto  such  Son  of  the  Body  of  my  said  Nephew   Q-eorge  Ackers  lawfully  to 
be  begotten  and  hereinafter  to  be  born  (exclusive  of  my  said  God-son  Q-eorge 
Holland  Ackers  and  his  Heirs),  when  he  shall  attain  the  age  of  24  Years, 
all  that  and  those  my  Real  and  Personal  Estate  of  what  nature   or  kind  so- 
ever :   and,  in  default  of  such  Son,  in  Trust  for  the  third,  fourth,  fifth,  sixth, 
and  all  and  every  other  Son  and  Sons  of  the  Body  of  my  said  Nephew 
George  Ackers  lawfully  issuing  and  hereafter  to  be  bom, 'successively  and  in 
remainder  one  after  another,  as  they  and  every  of  them  shall  be  in  priority 
of  birth  and  seniority   of  age,  the  eldest  of  such  Sons  and  his 
Heirs  being  •always  preferred,  and  to  take  before  the  younger  of      [  •SO  ] 
them  and  their  Heirs,  such  Son  and  his  Heirs  lawfully  begotten, 
nevertheless,  only  to  take  when  he  shall  have  attained  the  age  of  24  Years ;" 
and  in  default  of  such  Issue,  in  Trust  for  the  Daughters  of  Q-eorye  Ackers 
and  their  Heirs,  equally,  as  Tenants  in  Common,  such  Daughters  neverthe- 
less only  to  take  when  they  should  have  attained  21 :  and  in  case  Q-eorge 
Ackers  should  die  without  leaving  any  Son  thereafter  to  be  bom,  who  should 
attain  24,  or  any  Daughter  who  should  attain  21  Years  of  age,  then  upon 
Trust  for  George  Holland  Ackers  when  he  should  have  attained  the  age  of 
24  Years.     But  in  case  there  should  be  no  such  Son  or  Daughter  of  the  Tes- 
tator's said  Nephew  thereafter  to  be  born,  or  that  G,  H.  Ackers  should  die 
before  his  attainment  of  the  age  of  24  Years  without  Issue  lawfully  to  be 
begotten,  upon  Trust  that  his  Trustees  should  equally  divide  the  whole  of 
his  Real  and  Personal  Estate,  amongst  the  Children  who  should  be  then  liv- 
ing of  the  Testator's  late  Uncle  and  Aunts,  T.  Singleton^  JElizabeth  HatsaU 
and  Ann  Bayley.     And  the  Testator  appointed  Edward  Hobson  and  Ren- 
jamin  WilUams  the  Executors  of  his  Will. 

Ann  Ackers  J  the  Testator's  Wife,  died  in  his  lifetime.  The  Testator  died 
in  May  1824,  leaving  the  PlaintifiF,  Sophia  Phipps,  his  Heir  at  Law,  and 
George  Holland  Ackers  and  James  Coops^  both  Infants,  him  surviving. 

Hobson  having  renounced  and  disclaimed,  the  Bill  was  filed  against  Wil- 
liams^ G,  H  Ackers  J  James  Coops  (who  had  taken  the  Name  of  Ackers') , 
and  the  Children  of  the  Testator's  Uncle  and  Aunts,  mentioned  in 
his  Will,  who  were  living  at  his  decease.    It  insisted  that  the  •Plain-     [  *51  ] 
tiff  was  entitled  to  the  Rents  of  the  Wheehck  Estate,  from  the  Tes- 
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tator's  death,  till  Q-.  H.  Ackers  should  attain  21,  and  to  the  Rents  of  the 
whole  of  the  Testator's  Freehold  Estates,  devised  to  JarMS  Ackers,  from  the 
Testator's  death  until  James  Ackers  should  attain  24 :  and  it  prayed  for  a 
Declaration  to  that  effect ;  and  that  an  Account  might  be  taken  of  the  Rents 
of  the  Estates  which  had  been  received,  by  Williams,  since  the  death  of  the 
Testator,  and  that  what  should  be  found  due  from  him,  might  be  paid  to  the 
Plaintiff,  and  that  proper  directions  might  be  given  for  the  future  payment 
of  such  Rents,  until  such  respective  times,  and  that  a  Receiver  might  be 
appointed. 

(7.  H.  Ackers  and  James  Ackers,  put  in,  separately,  general  Demurrers 
to  the  BiU. 

Sir  Charles  Weiherell,  Mr.  Knight  and  Mr.  Wright  in  support  of  the 
Demurrer  of  James  Ackers : 

The  rule  of  Law  is  that,  if  an  Estate  be  devised  to  a  Person  when  he  shall 
attain  21,  and,  if  he  dies  under  that  age  and  without  Issue,  then  over,  the 
Devisee  takes  an  immediate  vested  Interest,  on  the  Testator's  death  ;  other 
wise,  if  the  Devisee  died  under  21,  his  Issue,  in  whose  favour  an  intention 
is  expressed  by  the  Devise,  would  be  disappointed.  But,  independently  of 
the  rule  of  Law,  no  one  can  look  at  the  general  context  of  this  Will,  with- 
out seeing  that  the  Testator  meant  the  Rents  and  Profits  of  his  Real  Estates, 
and  the  Interest  of  his  Personalty,  to  form  an  accumulating  Fund  until 
James  Ackers  should  attain  24,  subject,  however,  to  the  provision  for  his 

Maintenance  and  Education. 
[  *o2  ]  *The  language  of  this  Will  is  very  inartificial,  but  there  are 
many  expressions  in  it,  which  show  an  intention,  on  the  part  of  the 
Testator ,^not  to  die  intestate  as  to  any  part  of  his  Property.  The  Testa, 
tor,  at  the  commencement  of  his  Will,  gives  all  his  Freehold,  Copyhold  and 
Leasehold  Estates,  and  all  other  his  Real  and  Personal  Estate,  to  his  Trus- 
tees ;  every  thing,  therefore,  is  given  to  them ;  and,  under  the  Trust  for 
Sale,  the  Trustees  may  convert  the  whole,  except  the  Whedock  Estate,  into 
Personalty.  The  Clause  directing  the  accumulation,  when  taken  in  connec- 
tion with  the  general  context  of  the  Will,  incontestably  shows  that  the  Tes. 
tator  intended  that  the  Rents  and  Profits  of  his  Real  Estate,  from  the  time 
of  his  death  until  James  Ackers  should  attain  24  years  of  age,  should  be 
accumulated  together  with  the  Income  of  his  Personal  Estate :  and,  after 
directing  the  accumulation  to  take  place  until  James  Ackers  should  attain 
24,  he  orders  that  all  his  Lands  and  Hereditaments,  and  all  other  his  Real 
and  Personal  Estate,  shall  then  be  conveyed,  assigned,  paid  and  made  over, 
to  James  Ackers.  It  is  quite  clear  that  these  words  pass  the  intermediate 
fruits  of  the  Testator's  Real  as  well  as  Personal  Estate  ;  and  it  would  be 
quite  defeating  the  intention  and  language  of  the  Will  if  the  Court  were  to 
hold  that  any  portion  of  the  Property  was  to  escape  the  operation  of  those 
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large,  and  iudeed,  universal  words.  Cambridge  v.  Rous  (a),  Butler  v. 
freeman  (J).  Although  this  latter  Case  related  to  Personal  Estate,  the 
reasoning  of  the  Lord  Chancellor  is  equally  applicable  to  Personal  Estate. 

[The  Vice-Chancellor: — Do  you  contend  that  the  Accumula- 
tion Clause  extends  to  anything  but  the  Personal  ^Estate ;  I  do     [  '53  ] 
not  find,  in  any  part  of  the  Will,  a  direction  that  the  Bents  of  the 

Real  Estates  shall  be  accumulated.] 

Independently  of  the  expressions  in  the  Will  which  we  have  relied  upon, 

the  devise  in  favour  of  James  AekerSj  would,  of  itself,  give  him  a  right  to 

the  intermediate  Rents  :  and  consequently  it  is  not  necessary  for  us  to  do 

more  than  refer  to  BontorCs  Case  (c),  BroomjUld  v.  Crowder  (d),  Doe  v. 

Notoell  (e).  Doe  v.  Lea  (/),  Q-oodlittle  v.  Whitby  (g). 

[The  Vtee-Chancelhr : — According  to  your  argument,  James  Ackers 
would  take  the  intermediate  Rents  of  the  Wheeloch  Estate,  until  George 
Holland  Ackers  attains  21.] 

We  think  that  he  would ;  but  we  have  nothing  to  do  with  the  rights  of 
Q-,  H,  Ackers.  It  is  sufficient  for  us  to  contend,  upon  this  Demurrer,  that 
the  Heir  at  Law  does  not  take  anything. 

Mr.  Pepgs  and  Mr.  West  for  the  Plaintiff: 

In  Bromfield  v.  Crowder^  Doe  v.  NbweUj  and  the  other  Cases  of  the 
same  Class,  there  were  direct  Gifts  to  the  Devisees  on  their  attaining  21. 
The  decisions  in  all  those  Cases  proceeded  on  this,  that  the  attaining  of  21 
was  not  a  condition  precedent. 

*The  right  of  James  Ackers  to  the  intermediate  Rents,  depends  [  *54  ] 
upon  the  solution  of  the  following  question,  namely,  is  there,  or 
not,  a  condition  precedent  annexed  to  the  Estates  which  he  is  to  take  ?  In 
the  first  place,  the  Testator  says  that  he  is  to  have  nothing  unless  he  attains 
the  age  of  24  years ;  and,  in  the  next  place,  if  he  does  attain  that  age,  he 
is  to  perform  certain  conditions,  namely,  to  give  security,  in  the  manner 
pointed  out  by  the  Will,  for  the  due  payment  of  the  Annuities,  before  the 
Estates  are  to  be  convtjyed  to  him.  What  can  more  plainly  create  a  condi 
tion  precedent,  than  such  a  form  of  Devise  ?  Independently  of  the  acts  to 
be  done  by  James  Ackers,  there  are  no  words  of  Gift  to  him,  except  in  the 
direction  to  convey.  The  Trustees  have  the  Estate ;  and,  if  they  find  James 
Ackers  answering  a  certain  description  at  a  certain  time,  and  if  they  find  him 
willing  to  comply  with  certain  directions  which  the  Testator  has  imposed  on 
him  at  that  time,  then,  and  then  only,  the  Trustees  are  to  convey  to  him. 

(a)  8  Vc«.  12.  (6)  3  Atk.  5S. 

(c)  3  Rep.  19.  (rf)  1  New  Rep.  313. 

(e)  1  M.  &  S.  327  ;  6  Dow,  202.  (/)  3  T.  R.  41. 

Ig)  1  Burr.  22B.    See  also  Manfidd  t.  Dugard,  1  Eq.  Ab.  195  Doe  v.  Moore^  14  East.  501  ; 
and  Duffield  y.  DuffiOd,  3  BUgh,  Now  Ser.  260. 

Vol.  v.  6 
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If  there  had  been  do  authorities  upon  this  subject,  and  the  Court  had  been 
called  upon  to  give  its  Judgment  merely  on  the  words  used  by  the  Testator, 
no  doubt  could  be  entertained  as  to  thjBir  effect.     In  Diiffield  v.  Duffield  (A) 
the  Devises  in  favour  of  the  Children  of  Mr.  and  Mrs.  Duffield^  were  held 
to  be  contingent.     In  that  case  the  Testator,  by  a  Codicil,  gave  all  his  Free- 
hold Property,  to  the  eldest  Son  of  his  Daughter,  on  his  attaining  21    and 
changing  his  nam«  to  Elwes.     There,  as  in  this  Case,  an  act  was  to  be  done. 
The  Son  was  to  change  his  name  to  JElwea.     We  admit  that  the  Claim  of 
the  Heir  at  Law  to  the  intermediate  Rents,  was  disallowed  hy  the 
[  *55  ]       House  of  Lords  ;  but  it  was  disallowed  on  the  ground  *that  there 
was  a  residuary  clause.     For,  when  the  Case  was  first  sent   to 
the  Judges,  the  residuary  clause  was  omitted,  and  they  deci  ded  that  the 
Heir  at  Law  was  entitled  to  those  Rents  ;  but,  upon  that  omission  being  sap- 
plied,  the  Judges  determined  for  the  residuary  Devisee.     It  is  quite  suffi- 
cient for  our  purpose  that,  on  neither  occasion,  were  the  Estates  held  to  be 
vested.     The  Case  of  Chambers  v.  Brailsford  (f )  is  also  precisely  in  point. 
Next :  there  is  not  a  single  expression  in  the  Will,  from  which  it  can  be 
collected  that  the  Testator  meant  the  Rents  and  Profits  of  his  Real  Estates 
to  be  accumulated.     When  he  directs  the  Legal  Estate  of  and  in  all  his  Free- 
bold,  Copyhold  and  Leasehold  Messuages,  Lands,  Tenements,  Rents,  and 
Hereditaments,  to  be  conveyed,  he  means  the  Legal  Estate  in  the  Chief 
Rents  of  which  he  was  seised.     In  a  preceding  Clause,  he  uses  these  words, 
^^  Rents,  Arrears  of  Rent,"  and  he  Devises  his  Rents,  together  with  his  oth- 
er Real  Estates,  to  the  Trustees,  in  trust  to  sell.     It  is  clear,  therefore,  that 
the  Testator,  by  the  word  "  Rents,"  meant  Chief  Rents.    As  to  the  words : 
^^  All  other  my  Real  and  Personal  Estate,"  which  have  been  so  much  relied 
on  by  the  Counsel  for  the  Defendant,  it  cannot  be  contended  that  the  inter- 
mediate Rents  pass  under  the  words  ^^  Personal  Estate."     Neither  can  they 
pass  under  the  words,  "  all  other  my  Real  Estate."    Those  words  apply  to 
other  Real  Estates  of  which  the  Testator  was  seised,  and  not  to  the  inter- 
mediate Rents,  which  are  not  Real  Estate,  but  the  Profits  of  Real  Estate. 
[  *5Q  ]         *  James  Coops  is  now  an  Infant,  and  has  no  Children,  therefore 
the  question  does  not  arise,  what  Interest  bis  Children  would  take 
if  he  died  under  24,  leaving  Children.     At  the  present  moment,  there  is  no- 
body who  can  take  these  interim  Rents,  under  the  Will ;  the  consequence 
is,  that  this  Suit  is  properly  instituted  by  the  Heir  at  Law,  claiminig  those 
Rents  in  the  absence  of  any  Gift  to  any  other  Person. 

Sir  JS.  Sugden  and  Mr.  Lynchy  in  support  of  the  demurrer  of  Q-.  H. 
Ackers  I 

The  Testator,  in  the  first  place,  gives  all  his  Real  Estate  to  his  Trustees, 

(A)  a  Bligh,  New  Ser.  260.  (i)  is  Yes.  SM, 


CASES  IN  CHANCERY.  68 


1831.— PhippsT.  Williams. 


80  as  to  vest  in  them  the  legal  Fee :  and  the  Personal  Estate  is  given  to  them 
absolately.  The  Trustees  have  power  to  convert  into  Money  all  the  Real 
Estate,  except  that  which  is  given  to  (7.  H.  Ackers,  and  that  is  to  remain 
in  specie.  The  first  observation  that  arises  upon  the  Claase  by  which  the 
tVheelock  Estate  and  the  7,000/.  are  given  to  (7.  ff.  Ackers,  is  that  it  is  on- 
ly in  case  (7.  ff.  Ackers  dies  before  he  attains  21,  without  leaving  Issue,  that 
the  Wheelock  Estate  and  the  7,0002.  are  to  sink  into  and  become  part  of  the 
Testator's  residuary  Real  and  Personal  Estate.  How,  therefore,  can  it  be 
said  that,  from  the  beginning,  the  Wheelock  Estate  and  the  7,000/.  form  part 
of  the  Residuary  Estate,  when  it  is  only  on  the  happening  of  a  particular 
event  that  they  are  to  become  part  of  the  Residue.  If  a  Testator  devises 
an  Estate  to  any  given  object,  and  says  that,  upon  the  happening  of  a  cer. 
tain  event,  it  shall  sink  into  and  form  part  of  his  Residuary  Estate,  it  is  plain 
that,  before  and  up  to  the  happening  of  that  event,  the  Testator  did  not  in- 
tend that  it  should  form  part  of  his  Residuary  Estate  ;  otherwise 
he  would  *have  said :  ^^  shall  again  fall  into,  and  again  beoma  part  [  *57  ] 
of,  my  Residuary  Estate."  It  is  quite  clear,  therefore,  that  this 
Testator  meant  to  take  the  Wheelock  Estate  and  the  7,0001.  entirely  out  of, 
and  keep  them  distinct  fron  his  Residuary  Estate,  until  the  happening  of  a 
particular  event.  The  Testator,  too,  has  prohibited  the  Sale  of  his  Wheelock 
Estate.  Is  it  probable  that  the  Testator,  making  these  anxious  Provisions 
respecting  this  Estate,  intended  to  withhold  the  enjoyment  of  it,  from  the 
object  of  his  bounty,  until  the  attainnient  of  21  ?  If  (7.  H.  Ackers  dies  un- 
der 21,  leaving  a  Child,  that  Child  would  take  the  Property.  But  it  would 
be  singular  that  a  Child  should  have,  before  the  Father  attained  21,  that 
which  the  Father  was  not  to  have  until  ho  attained  21.  No  Provision  is 
made,  by  the  Will,  for  the  maintenance  of  (7.  jET.  Ackers ;  and,  if  the 
Rents,  until  he  attains  21,  fall  into  the  Residue,  it  must  be  in  consequence 
of  some  lule  of  law,  and  not  of  the  intention  of  the  Testator. 

The  next  consideration  is,  what  is  the  Rule  of  Law  applicable  to  this 
Case  ?  The  Rule  is  that,  whether  the  Estate  be  in  Possession  or  Remain- 
der, if  it  be  devised  to  a  man  on  the  happening  of  an  event,  as,  for  instance, 
his  attaining  21,  and  if  there  be  a  Devise  over  in  case  the  party  does  not 
arrive  at  that  age,  the  Devisee  will  take  a  vested  Estate  before  he  attains 
the  specified  age,  and  the  Estate  will  go  over,  if  he  does  not  attain  that  age ; 
because,  it  is  considered  that  the  words  are  introduced  for  the  sole  purpose 
of  limiting  the  period  when  he  is  to  take  an  indefeasible  Estate,  and  not  for 
the  purpose  of  showing  an  intention  of  keeping  him  out  of  the  en- 
joyment of  the  Property  till  that  particular  event  •happens.  In  [  *58  ] 
the  case  of  Edwards  v.  Hammond  (k")  the  Ejectment  was  brought 

(k)  aLevini^  US;  B.  C 1  STtw  Bap.  a84»  a* 
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(as  was  observed  by  Lord  Elhnborauffh  \n  Doe  y.  Moore)  (/),  when  Jb&n 
Hammond  was  of  the  age  of  15.     Now,  an  Ejectment  cannot  be   brought, 
on  a  contingent  Remainder,  or  an  executory  Devise,  but  only  to  recover  the 
Possession :  and,  in  order  to  maintain  the  Action,  a  right  to  the  Posseesicm 
must  be  shown,  and  the  recovering  in  that  Action  shows  that  the  question 
was  not  a  vesting  so  as  to  make  the  Estate  transmissible,  but  a  vesting  for 
the  purpose  of  immediate  enjoyment,  subject  only  to  be  divested,  if  J. 
Sammond  did  not  live  to  attain  21.     But,  if  the  Rule  had  not  been  as  we 
have  stated,  it  is  clear  that,  in  this  Case,  the  Estate  would  have  Tested  ; 
for  it  is  not  merely  given  to  Q-.  S.  Ackers  when  and  so  soon  as  he  shall  at- 
tain 21 :  the  Testator  goes  on  to  say :  ^^  But  in  case  he  shall  depart  this  life 
before  he  attains  21,  without  leaving  Issue  of  his  Body  lawfully  begotten ;" 
that  is  not  the  same  event ;  and  therefore,  the  giving  to   (7.  ffn  Ackers  a 
right  in  one  event,  and  not  limiting  the  Estate  oyer  except  upon  the  happen* 
ing  of  another  event,  which,  if  it  happens  at  all,  must  occur  before  the  erent 
on  which  Q.  H.  •Ackers  is  to  take  an  indefeasible  Estate,  render  it  abso* 
lutely  neeessaiy  that  he  should  take  an  immediate  vested  Fee,  to  enable  him, 
if  he  should  die  under  21,  leaving  Issue,  to  transmit  the  Property  to  his  Is- 
sue.    It  is  perfectly  manifest  that  the  Testator  did  not  intend  the  Proper- 
ty to  go  over,  if  Q-.  M.  Ackere  died  under  21  leaving  Issue.    The  Issue, 
however,  could  not  take,  except  through  him ;  and  he  must  be  seised  of 

some  Estate  which  they  could  inherit ;  it  is  necessary,  therefore, 
[  *59  ]     *that  (7.  H.  Ackers  should  take  an  Estate  in  Fee.    Doe  v.  Moore 

(7n)j  Doe  V.  JVbwell  (w),  Farmer  v.  Francis  (o). 
The  Testator,  having  vested  the  whole  of  his  Estates  in  his  Trustees,  di- 
rects them  to  convey  the  IVheelock  Estate,  to  (7.  H.  Ackers^  when  he  shall 
attain  the  age  of  21  years.  The  direction  to  convey,  is  equivalent  to  a  Limi- 
tation to  the  Use  of,  or  in  Trust  for  Q-.  H.  Ackers.  Q-oodtitle  v.  Whithy 
(p).  Doe  V.  Lea  (9),  Stanley  v.  Stanley  (r).  The  Case  of  Chambers  v. 
Brailsford  (s)  is  an  authority  in  our  favour ;  for  thero  the  Rents  were  dis- 
posed of  by  the  Will,  otherwise,  the  first  Tenant  for  Life  would  have  been 
entitled  to  them.  In  Duffield  v.  Duffieldj  the  Estate  was  clearly  contingent : 
it  was  not  certain  that  there  would  be  any  Son  who  would  attain  21,  or  that 
there  would  be  any  second  Son.  That  Case  cannot  be  asr^imilated  to  the 
present.    Here  there  is  a  direct  Devise  to  an  Individual  in  existence. 

We  submit,  however,  independently  of  authority,  that  it  was  the  plain  in- 
tention of  the  Testator,  that  &.  H.  Ackers  should  take  a  vested  Estate  in 
possession. 

(/)  14  Eut,  S05.  (p)  1  Burr.  228. 

(m)   Vb,  sup,  (9)  8  T.  B.  41. 

(n)  1  M.  4  S.  327;  5  Dow,  20X  (r)  16  Yei.  491. 

(o)  2  Sim.  a  StiL  505,  and  2  Bing.  161.  («)  |S  Yai.  969, 
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Mr.  P$fnf8  and  Mr.  IViHj  for  the  Plaintiff: 

There  is  no  ground  lo  contend  that  the  Testator  had  a  different  intention 
&8  to  Q.  H.  AekerSy  from  that  whioh  he  had  as  to  James  Ackers.  We  have 
ahown  that  the  Devise  to  James  Ackers j  had  a  Condition  precedent 
annexed  to  it.  He  waa  not  to  take  the  Estates  ^unless  he  attain-  [  *60  ] 
ed  the  age  of  24  years,  and  did  certain  acts.  So  (7.  H.  Ackers 
most  attain  21,  or,  dying  under  21,  most  leave  Issue,  to' enable  him  or  his 
Issue,  to  take  the  Wheeloek  Estate. 

Next:  the  Testator  devises  the  Wheeloek  Esi^te^  and  bequeaths  the 
7.000/.,  to  (7.  H.  Ackers,  in  one  and  the  same  Clause.  It  cannot  be  dis- 
puted that  that  Glaoae  gives  (?.  S.  Ackers  a  future  Interest  in  the  7,0002. : 
can  it  then  be  contended  that  tiie  same  Clause  gives  him  a  present  Interest 
in  the  Wheeloek  Estate  7  There  can  be  no  reason  to  suppose  that  the  Tes- 
tator, coupling  the  Real  and  Personal  Fund  together,  intended  the  same 
Person  to  take  a  different  Interest  in  one,  from  that  which  he  would  take  in 
the  other.  He  clearly  meant  that  G.  H.  Ackers  should  have  both,  on  the 
happening  of  a  particular  event,  and  not  till  then,  and,  if  that  event  did  not 
happen,  that  ha  should  not  take  either. 

In  all  the  Cases  of  this  nature,  in  which  it  has  been  held  that  the  De* 
visee  took  an  immediate  vested  Estato,  the  Court  has  found  sufficient,  on 
the  face  of  the  Will,  to  make  the  attaining  of  21,  not  a  condition  precedmit, 
but  a  condition  subsequent,  or,  in  other  words,  that  the  age,  was  the  period 
at  which,  if  the  Party  did  not  attain  it,  the  Estate  was  to  go  over.  But 
here  there  is  no  Gift  at  all  to  the  Individual.  There  is  a  direction  to  con. 
vey,  and  that  only  at  a  oertain  period.  8o  that  the  attaining  of  21,  by  (7. 
U.  Ackers,  or  leaving  Issue  if  he  dies  under  that  age,  must  necessarily  take 
place  before  the  Trust^ses  can  convey  the  Estate,  or  pay  the  7,0002* 
Until  one  or  other  of  those  events  happens,  no  duty  is  imposed  on  the  Trua» 
tees.  Though  6r.  E.  Ackers,  when  he  attains  21,  will  have  a 
right  to  call  for  a  Conveyance,  *that  does  not  give  him  the  inter-  [  *S1  ] 
mediate  Bents.  In  Chambers  v.  Brailsford,  where  the  Gift  de- 
pended upon  the  direction  to  convey,  the  Court  held  that  the  Party  to  whom 
the  Conveyance  was  to  be  made,  had  no  Title  to  the  intermediate  Rents. 
In  Stanley  v.  Stanley,  Sir  W.  Grant,  M.  B.,  decided  that  the  Estate  con- 
tinned  in  the  Trustees  until  the  Party,  who  had  the  vested  Estate  for  life, 
attained  21.  We  ask  of  the  Court  to  make  a  declaration  to  the  same  ef- 
fect, in  this  Case.  In  Stanley  v.  Stanley  the  argument  proceeded,  in  a 
great  degree,  on  the  Gift  over ;  but  tlie  M.  B.  said  that  the  event  on  which 
an  Estate  was  given  over,  would  not  determine  the  event  on  which  it  was  to 
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There  is  no  diSerence  between  this  Case  and  the  Case  of  James  v.  Ackers, 
except  that,  in  the  latter  Case,  there  are  two  conditions  precedent  instead 
of  one ;  but  there  is  no  distinction,  in  principle  between  the  two  Cases. 

Mr.  Spence  and  Mr.  Hull  appeared  in  support  of  a  Demurrer  which  had  been 
put  in  by  the  Trustees  of  the  Will ;  but  The  Viee'Chanctllor  said  that  they 
were  Trustees  for  the  Persons  entitled,  and  therefore  ought  to  have  remained 
neuter.  At  the  conclusion  of  the  arguments,  his  Honor  said  that  the  Case 
was  one  of  considerable  importance,  and  that  he  should  look  at  the  authori- 
ties before  he  decided  it. 

The  YigE'Chakcellor  : 

In  this  Case  the  Bill  was  filed  by  the  Testator's  Heir,  and  two  Demurrers 
were  put  in  to  it,  one  by  G-earge  Holland  AckerSy  and   the  other 
[  •62  ]       by  James  Ackers  ;  and  •the'question  js  whether,  with.respect  to  the 
Whedock  Estate  (which  is  devised  to  Q-eorge  Holland  Ackers), 
the  Heir  has  any  Interest  at  all.     The  Testator  has  not  used  any  words 
which  amount  to  a  Trust  for  accumulating  the  Bents  and  Profits,  either  of 
the  Whedock  Estate,  or  the  general  Residue  of  the  Real  Estate,  prior  to  the 
time  when  the  Devisees  ma}*  become  entitled.     When  the  Case  was  argued 
before  me,  I  had  no  doubt  upon  either  of  the  points  that  were  pressed  in  ar- 
gument, but  I  had  not  an  opportunity  of  looking  through  the  Will  sufficiently 
to  satisfy  myself  upon  the  question  whether  or  not  a  Trust  was  created 
for  accumulating  the  Rents  and  Profits  of  the  Real  Estate  ;  but  my  opinion, 
on  perusing  the  Will,  is  that  there  is  no  such  Trust.     The  question  then  is, 
with  respect  to  the  Whedock  Estate,  whether  or  not  there  is  such  an  im- 
mediate Devise  to  George  Holland  Ackers,  as  that  he  is  entitled  to  the 
Rents  and  Profits  of  that  Estate.     The  only  difference  between   this  Case 
and  Bromfield  v.  Crotoder,  and  the  Cases  of  that  class,  is  this,  that,  in  this 
Case,  there  is  a  Devise  of  the  Legal  Estate,  vesting  the  Inheritance  in  the 
Trastees,  upon  Trust,  as  to  the  Whedock  Estate,  to  assign,  convey  and  as* 
sure  the  same  to    George  Holland  Ackers,  when  and  so  soon   as  he  shall 
attain  his   age   of   21  years ;    and  then    it    is   directed    that,  in    case 
George  Holland  Ackers  shall  depart  this  life  before  he  attains  21,  and  with- 
out leaving  Issue  of  his  Body,  the  Whedock  Estate  should  sink  into  and 
become  part  of  the  Residue,  that  is,  should  be  subject  to  such  a  Devise  as 
affects  the  Residue  of  the  Real  Estate.     Now  I  do  not  see  any  substantial 
difference  between  this  Devise  and  the  Devises  in  Bromfield  v.   Crowder, 
JDoe  v.  Moore, SLnd  Doe  v.  Lowell;  and  my  opinion,  therefore,  is 
[  'BS  ]       that,  by  force  of  this  Devise,  G.  H,  Ackers  although  he  has  •not 
attained  the  age  of  21  years,  does  take  an  immediate  vested 
Interest  in  the  Estate,  liable  only  to  be  divested  ;  and   the  consequence, 
therefore,  is,  that  he  is  as  much  entitledi  in  Equity,  to  the  Rents  and  Profits 
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of  that  Estate,  as  the  Party,  who  brought  the  Ejectment,  during  his  infancy, 
in  Edwards  v.  Hammond^  was  held  entitled  to  recover  by  Ejectment.  In 
the  course  of  the  argnment  the  Case  of  Chambers  v.  Brailafard  was  cited. 
Now  if  that  Case  is  rightly  decided,  it  must  be  right  only  on  the  particular 
expressions  in  the  Will ;  and  certainly  the  expressions  in  that  Will,  do  not 
coincide  with  the  expressions  in  this.  Therefore,  it  does  not,  at  all,  prevent 
the  application  of  the  doctrine  in  the  Cases  which  I  have  referred  to,  to  this 
particular  Devise  of  the  Wheelock  Estate. 

But  the  Residue  of  the  Real  Estate  is  given  in  a  manner  totally  different ; 
because,  the  Legal  Estate  being  vested  in  the  Trustees,  the  Testator  notices 
the  accumulation  which  he  has  directed  concerning  (as  I  clearly  think)  the 
Personal  Estate  only,  until  James  Coops  shall  attain  the  age  of  24  years  ; 
and  then  the  Will  proceeds :  ^^  Then  upon  Trust,  that  my  Trustees,  and  the 
Survivor  of  them,  and  the  Heirs,  Executors  and  Administrators  of  such  Sur- 
vivor, shall  convey,  assign,  transfer,  pay  and  make  over,  by  proper  and  effec- 
tual Conveyances,  Transfers,  Payments  and  Assurances  in  the  Law,  unto 
the  said  James  Coops^  (upon  his  giving  such  Security,  and  executing  such 
Deeds  and  Assurances,  as  to  the  satisfaction  of  the  Trustees  or  Trustee,  or 
their  or  his  Counsel,  shall  devise,  for  the  regular  Payment  of  the  several 
Annuities  hereinbefore  bequeathed,)  all  the  Legal  Estate  and  Interest  of 
and  in  all  my  said  Freehold,  Copyhold  and  Leasehold  Messuages, 
Lands,  Tenements,  Rents  and  ^Hereditaments  and  Moieties,  Parts      *[  64  ] 
and  Shares  of  Messuages,  Lands,  Tenements,  Rents  and  Heredity 
aments  situate,  standing,  lying,  arising  and  being  in  the  United  Kingdom 
of  Gfreat  Britain  and  Ireland^  and  all  other  my  Real  and  Personal  Estate 
and  Effects  whatsoever."     Now  in  this  Case,  the  mere  attainment  of  the 
age,  is  not  the  only  thing  by  which  the  Testator  marks  the  time  at  which  it 
shall  be  determined  whether  the  Estate  shall  vest,  or  finally  become  not  lia- 
ble to  be  divested  ;  but  there  is  a  preliminary  Act  to  be  done,  without  the  do- 
ing of  which  James  Ackers  never  would  be  entitled  to  call  for  the  Convey- 
ance of  the  Legal  Estate  :  for  the  Testator  has,  in  express  terms,  directed 
that  the  Conveyance  is  to  take  place  upon  his  giving  such  Security,  and 
executing  such  Deeds  as  should  be  satisfactory  to  the  Trustees,  for  the  pur- 
pose of  securing  the  regular  Payment  of  the  Annuities.     That  is,  in  my 
opinion,  clearly  a  condition  precedent ;  and,  until  that  be  performed,  James 
Ackers  takes  no  Interest :  and  my  opinion,  therefore,  is,  inasmuch  as  there 
is  no  Trust  for  accumulation  of  the  Rents,  that  the  Rents,  and  Profits  of  the 
Residue  of  the  Real  Estate,  belong  to  the  Heir  in  the  mean  time.     The  con- 
sequence, therefore,  is  that  the  Demurrer  of  O-eorge  Holland  Ackers  must 
be  allowed  and  the  Demurrer  of  James  Ackers  must  be  orer^ruled.     And 
as  to  the  Demurrer  of  the  Trustees,  it  should  never  have  been  pat  upon 
the  files  of  the  Court  at  all. 
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1«31 :  15th  December.— lan^ortf  and  Tenant— Specific  PetforvMmce.—CoveMod  to  renew, 
A.  gtmntad  a  Lease  for  SI  yean,  to  A  with  a  Prfyrfto  determining^  the  Letse  and  giring  A.  a 
right  of  re-eotry,  on  non-peiformance  of  anj  of  the  Covenaatt  in  the  I«aae)  and  A.  cove- 
nanted that,  at  the  end  of  the  Term,  if  it  shoald  not  be  looaer  determined hj  B'%  acta  or de- 
faulu,  he  woold  grant  to  B.  a  Lease  for  a  farther  Term  of  14  years.  B.  paid  all  his  Rent 
and  continued  in  possession  after  the  Term  had  expired.  A  then  brought  an  Ejectment 
against  him  for  breaches  of  Coyenant  daring  the  Tenn.  B.  filed  a  Bill  for  a  specific  per- 
formance of  the  Covenant  to  renew,  and  for  an  Injunction  to  restrain  th«  Action,  il,  in  hia 
Answer,  set  ap  the  breaches  of  Covenant,  and  denied  having  had  notice  of  them  till  after  the 
end  of  the  Term.    Motion  for  the  Injunction  refused. 

Bt  an  Indenture,  dated  the  21st  of  October  1810,  Joseph  Debaufrey  by 
virtue  of  a  Licence,  obtained  from  the  Lady  of  the  Manor  of  Sampstead, 
demised,  to  Samuel  Thoman  Adamt^  for  21  years  from  the  25th  of  March 
then  last,  a  Copyhold  Messuage  and  Garden,  in  Ihmpstead^  at  the  yearly 
Bent  of  262*,  payable  quarterly ;  and  Adama  corotianted  to  cause  all  the 
inside  and  outside  Wood  and  Ironwork  belonging  to  the  Premises,  to  be 
painted  once  in  every  four  years  of  the  Term,  and  twice  in  the  last  two 
years,  and  to  keep  the  Premises  in  repair,  and  yield  them  up,  in  good  re- 
pair, at  the  end,  or  other  sooner  determination  of  the  Term,  and  to  pay  the 
Rent  quarterly,  and  also  that  he  would,  at  his  own  Costs  or  Charges,  forUi. 
with  insure,  and  keep  insured,  during  the  demise,  the  Messuage,  from  loss 
or  damage  by  Fire,  in  the  joint  Names  of  himself,  his  Executors,  Adminis- 
trators and  Assigns,  and  of  Dd^au/rs,  his  Heirs  or  Assigns,  in  the  lioyiU 
Exehmnge  Insurance  Office,  London^  in  the  Sum  of  2,500^,  and  would  pay 

die  annual  Premiums  on  such  Insurance,  and,  within  10  days  after 
[  *66  ]     obtaining  such  Policy  or  Pdioies,  produce  the  same,  if  required,  *un- 

to  the  said  Joseph  Dibattfre,  his  Heirs  or  Assigns,  and  deposit  and 
leave  the  same  with  htm  or  them,  and  also  deliver  and  leave,  with  him  or 
UieiB,  the  Receipt  or  Receipts  for  the  annual  Premium  or  Premiums  paid 
tbereon,  within  four  days  afler  payment  thereof,  such  Payment  to  be  made 
within  six  days  after  the  quarter-day  when  such  Premium  or  Premiums 
should  become  due  and  payable :  Provided  that,  if  the  Rent  should  be  in 
arrear  for  21  days,  or  if  AdamB^  his  Executors,  Administrators  or  Assigns, 
should  make  default  in  the  performance  of  any  of  the  Covenants  therein 
contained,  on  his  and  their  part,  then,  and  fnom  thenceforth  the  Indenture 
uid  Demise,  and  the  Covenants  therein  contained  on  the  part  of  Debauftiy 
bis  Heirs,  Executors,  Administrators  and  Assigns,  should  cease,  determine 
and  become  void  to  all  intents  and  purposes,  and  that  it  should  be  lawful  for 
Um  and  them  to  re-enter  upon  tbe  Prraiises,  or  any  part  thereof  in  the  name 


OASES  IN  CHANCERY.  08 

1831. — Thompson  y.  Gnyon. 

of  the  whole,  aod  the  same  Premises  to  hare  again,  resume,  repossess  and 
enjoy,  as  in  his  or  their  former  Estate,  and  thereout,  and  from  thence  utterly 
to  expel,  eject  and  amove  Adams^  his  Executors,  Administrators  and  Assigns^ 
and  all  other  occupiers  thereof.  And  DebaufrCj  for  himself  his  Heirs,  Exe. 
outers,  Administrators  and  Assigns,  covenanted  with  Adamt,  his  Executors, 
Administrators  and  Assigns,  that  he  and  they  paying  the  Bent,  and  perform- 
ing the  Covenants  on  his  and  their  parts,  should  peaceably  enjoy  the  Pre- 
mises during  the  Term,  without  any  interruption  from  Debaufre,  or  any 
Person  claiming  by,  through,  from  or  under  him ;  and  also,  that  Debaufre^ 
his  Heirs  or  Assigns,  would,  at  the  expiration  of  the  Term,  in  case  the  same 
should  not  be  sooner  determined  through  or  in  consequence  of  any  act  or  de- 
fault on  the  part  of  AdamSj  his  Executors,  Administrators  or  As- 
signs *upon  the  request,  and  at  the  Costs  of  AdamSy  his  Execu-  [  *67  ] 
tors,  Administrators  or  Assigns,  obtun  a  further  Licence  to  demise, 
from  the  Lord  or  Lady  of  the  Manor,  and  execute,  to  Adams,  his  Executors, 
Administrators  or  Assigns,  a  new  Lease  of  the  Premises,  for  the  further 
term  of  14  years,  to  commence  at  the  end  of  the  term  of  21  years,  at  the 
like  Bent  and  under  the  same  Covenants  as  were  therein  reserved  and  con- 
tained, except  any  Covenant,  on  the  part  of  Debaufre,  for  executing  any 
further  or  renewed  Lease  thereof. 

The  Lease,  as  the  Bill  stated,  had  been,  some  time  since,  assigned  to  the 
Plaintiff;  and,  on  the  8d  of  October  1828,  the  reversion  of  the  Premises, 
expectant  on  the  determination  of  the  Lease,  became  vested  in  the  Defen- 
dant, John  Quyofiy  in  right  of  the  other  Defendant,  his  Wife. 

The  term  of  21  years  expired  on  the  25th  of  March  1831.  The  Pluih 
tiff,  however,  either  by  himself  or  his  Tenant,  continued  in  the  possession  of 
the  Premises.  On  the  19th  of  May  1831,  the  Defendants  commenced  an 
Ejectment,  against  the  Plaintiff,  to  recover  possession  of  the  Premises.  On 
the  14th  of  November  1881  (before  which  time  the  Cause  had  been  set  down 
for  trial)  the  Bill  was  filed,  stating  that  the  Bent  and  Covenants  reserved 
and  contwied  in  the  Lease,  had  been  duly  paid  and  performed  ;  that,  since 
the  expiration  of  the  Lease,  the  Plaintiff  had  applied  to  the  Defendants  to 
perform  the  Covenant  for  renewal,  but  that  the  Defendants,  on  the  ground 
that  some  of  the  Covenants  in  the  Lease  had  been  broken,  had  commenced 
an  Ejectment  on  the  several  Demises  of  themselves  and  Debavfrey 
for  the  purpose  of  evicting  the  Plaintiff  from  *the  Premises  ;  that  [  *68  ] 
the  breaches  of  Covenant  for  which  the  Action  had  been  brought, 
appeared,  by  the  particulars  thereof,  which  had  been  delivered  to  the  Plain- 
tUf,  to  be  for  not  keeping  the  Premises  in  repair,  and  yieldmg  them  up  in 
good  repair  at  the  end  of  the  Term,  and  for  not  having  caused  the  painting 
to  be  done  according  to  the  Covenant  in  that  behalf.    The  Bill  charged  that 
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all  the  Covenants  in  the  Lease  bad  been  strictly  perfonnedi  except  that  part 
of  the  inside  and  outside  Wood  and  Ironwork  had  not  been  punted  twice 
within  the  two  last  years  of  the  Term ;  that  the  omission  had  arisen  from 
accident  and  inadyertence,  in  conseqnence  of  the  Plaintiff  havmg  mislaid 
the  Lease,  and  forgotten  the  exact  time  when  it  expired  ;  that  the  Plaintiff 
had,  since,  caused  the  punting  to  be  done,  as  required  by  the  Covenant, 
whereby  the  Covenant  had  been  substantially,  though  not  literally,  complied 
with  ;  that  the  Defendants  ought  not  to  be  permitted  to  take  advantage  of 
such  accidental  onussion,  especially  as  they  had  sustained  no  damage  there- 
by, and  the  Pliuntiff  was  willing  to  make  good  such  damage,  if  any,  as  they 
bad  sustained.  The  Bill  prayed  that  the  Defendants  might  be  decreed 
specifically  to  perform  the  Covenant  for  a  renewal,  and  to  obtain  a  licence 
to  demise,  and  to  grajxt  a  Lease  to  the  Plaintiff,  pursuant  to  that  Covenant ; 
and,  if  necessary,  that  it  might  be  referred,  to  the  Master j  to  ascertain 
whether  any  and  what  damage  had  been  occasioned  by  the  accidental  omis- 
flion  to  paint  the  Premises  within  the  last  two  years  of  the  Term,  the  Plain- 
tiff offering  to  pay  the  Amount  thereof,  and  that  the  Defendants  might  be 
restrained  from  proceeding  with  their  Ejectment,  and  from  commencing  any 
Action  against  the  Plaintiff,  for  Damages^  in  respect  of  any  of  the  Cove- 
nants in  the  Lease. 
[  *69  ]  ^he  Defendants,  by  their  Answer,  said  that  the  Bent  reserved 
by  the  Lease,  had,  from  time  to  time,  been  paid  to  them,  but 
without  any  knowledge  or  notice,  to  either  of  them,  of  the  breaches  of  Cov- 
enant after  mentioned.  They  then  set  forth  the  particulars  of  the  breaches, 
which  had  been  made,  of  the  Covenant  to  paint  and  repair,  and  added  that 
all  stteh  breaches  were  subsisting  before,  at,  and  after  the  expiration  of  the 
Lease,  and  were,  as  they  were  advised,  continuing  breaches  at  that  time. 
The  Defendants  further  said  that,  until  Midsummer  1811,  the  Premises 
were  not  insured  at  all,  and  that  they  were  then  insured  for  one  year  only: 
that,  from  1812  to  1820,  they  were  uninsured :  that,  from  Midsummer 
1820,  to  Midsummer  1828,  they  were  insured  in  the  Phoenix  Fire  Office, 
and  that,  from  Midsummer  1828,  to  the  25th  of  December  in  the  same 
year,  they  remained  uninsured :  that,  until  the  25th  of  November  1831, 
they  had  no  knowledge  or  notice,  whatever,  that  the  Messuage  had  been 
uninsured  at  any  time  during  the  Term :  that,  on  the  28th  of  April  1881, 
a  Surveyor  employed  by  the  Defendants,  had  surveyed  the  Premises,  and 
reported  that  the  Messuage  had  not  been  painted,  either  inside  or  outside, 
for  a  considerable  time  longer  than  two  years :  that  the  Messuage  had  been 
injured,  for  want  of  proper  care  and  attention,  and  by  the  repeated  breaches 
of  Covenant ;  and  they  submitted  that,  under  the  circumstances,  the  Plain- 
tiff was  ncA  entitled  to  a  renewal  of  the  Lease. 

Mr.  Knight  and  Mr.  WrigJU^  for  the  Plaintiff,  now  moved  for  an  In- 
junction to  restrain  the  ijjectment : 
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The  Plaintiflf  has  no  defence  to  the  Action  at  Law :  he  has  a 
right  in  Equity  onlj,  under  the  Goyenant  to  *renew.     He  ought     [  *70  ] 
to  have  an  opportunity  of  trying  the  question  at  Law ;  and, 
wbereTer  there  is  a  reasonable, question  to  be  tried,  this  Court  will  not^allow 
the  possession  to  be  changed.     The  Plaintiflf  does  not  seek,  by  his  Bill,  to 
be  relieved  against  a  Forfeiture,  but  to  hare  the  Covenant  to  renew  specifi- 
cally performed  (a).     There  is  a  broad  distinction  between  the  two  Cases : 
and  the  question  is  whether  the  breaches  of  Coyenant  alleged  in  the  Answer^ 
ought  to  deprive  the  Plaintiff  of  his  right  to  a  Specific  Performance.    The 
term  of  21  years  was  suffered  to  run  out,  without  any  Ejectment  being 
brought.     We  admit  that  the  Court  will  not  decree  an  Agreement  for  a 
Lease  to  be  specifically  performed,  where  the  Tenant  has  been  guilty  of 
Waste,  or  other  acts  of  misconduct  (i).    But  here  the  alleged  breaches  of 
Covenant  have  reference  to  the  term  of  21  years ;  there  b  no  breach  as  to 
the  Term  agreed  to  be  granted.    If  every  Covenant  in  the  Lease  had  been 
broken,  and  the  Term  had  been  suffered  to  \  continue,  the  Plaintiff  would 
have  a  clear  right  to  the  renewal.    The  Covenant  in  question  is  a  separate, 
independent  and  absolute  Covenant     The  Lessor  does  not  covenant^that, 
the  Tenant  paying  the  Bent  and  performing  the  Covenants,  he  will  renew : 
but  tiiat  he  will  renew  unless  the  prior  Term^is  determined. 

[The  Vie^'ChaneellQr : — ^There  is  a  Proviso  making  the,  Term'to^oease, 
on  breach  of  Covenant] 

It  has  been  decided,  at  Law,  that  that  Proviso  g^ves  *the  Land-  [  *71  ] 
brd  a  right  of  entry  only  (c).  The  House  was  insured  before 
and  at  the  end  of  the  Term ;  and  the  Answer  admits  that  all  the  Bent  has 
been  paid.  By  the  Covenant  to  insure,  it  was  stipulated  that  the  Insup* 
ance  should  be  e&cted  in  a  particular  Office,  and  in  the  joint  Kames  of  the 
Landlord  and  Tenant,  uid  that  the  Tenant  should  pay  the  Premiums  and 
leave  the  Beceipts  with  the  Landlord,  within  certain  times.  The  Landlord 
then  cannot  be  heard  to  say  that  he  had  no  notice  of  the  neglect  to  insure, 
and  a  Beceipt  of  Bent  after  the  times  for  paymg  the  Premiums  and  leaving 
the  Beceipts,  had  expired,  would  be  a  Beoeipt  after  notice. 

Mr.  JPepjfB  and  Mr.  Jr.  Mmtagu  appeared  for  the  Defendants : 

But  the  Vicb-Chanobllob,  without  hearing  them,  delivered  Judgment 
as  follows : 

It  is  represented,  by  the  Answer,  that,  from  fifidsummar  1820,  tojMid- 

(a)  See  Sanders  y.  Pope,  13  Yes.  282;  BUI  t.  Barclay,  18  Yes.  56^  DoeY.  Peek,  1  Barn.  & 
Adol.  428 ;  Doe  y.  jRotoe,  I  Byaa  ft  Moody,  848 ;  Green  y.  Bridgu^  onld,  yol.  iy.  p.  96,  and  the 
CsfeB  there  cited. 

(&)  See  18  Yes.  M. 

(c)  See  Am^  y.  Woodward,  i  Bin.  &  Ciew.  619. 
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summer  1828,  the  Premises  were  insured  in  the  Phcsnix  Fire  OfiBce,  and 
that,  from  Mid-summer  1828,  to  the  25th  of  December  1828,  they  were  not 
insured  at  all ;  and  the  question  is  whether  there  is  any  Equity  confessed 
in  this  Answer,  in  respect  of  which  this  Court  ought  to  interfere,  by  In- 
junction, to  restrain  the  Action  which  has  been  brought  to  recover  the  pos- 
session of  the  Premises. 

The  Lease  contains  a  Covenant  on  the  part  of  the  Lessor,  that,  at  the  ex- 
[uration  of  the  term  of  21  years,  in  case  the  Lease  should  not  be  sooner  de- 
termined in  consequence  of  any  act  or  default  of  the  Tenant,  he 
[  •72  ]  would  *grant,  to  the  Tenant,  a  new  Lease  of  the  Premises  for  the 
further  term  of  14  years  :  and  it  is  provided  that,  if  default 
should  be  made  in  the  payment  of  the  Rent,  or  the  performance  of  any  of 
the  Covenants  in  the  Lease,  the  Indenture  and  Demise,  and  all  the  Cove> 
nants  and  Agreements  therein  contained,  should  cease  and  become  void,  and 
it  should  be  lawful,  for  the  Landlord,  to  re-enter  on  the  demised  Premises* 
The  fact  is,  that  various  breaches  of  Covenant  were  committed,  by  the  Ten- 
ant, during  the  Term,  which  the  Landlord  might  have  availed  himself  of  to 
determine  the  Lease,  by  re-entering  on  the  Premises,  if  he  had  been  conu- 
zant  of  them.  It  is  expressly  sworn,  in  the  Answer,  that  the  Defendants 
had  no  notice  of  the  omission  to  insure  the  Premises,  until  the  ^Sth  of  No- 
vember last,  which  is  eight  months  after  the  expiration  of  the  Term.  If, 
during  the  existence  of  a  Lease,  such  a  breach  of  Covenant  is  committed  by 
a  Tenant,  as  that  a  Court  of  Equity  would  not  have  interfered  to  prevent 
the  Landlord  from  taking  advantage  of  the  forfeiture  of  the  Lease,  had  he 
known  of  the  breach  and  proceeded  to  determine  the  Lease,  he  ought  not  to 
be  placed  in  a  worse  situation  after  the  expiration  of  the  Term,  than  he  would 
have  been  in  bad  he  known  of  the  breach  and  availed  himself  of  it,  before  the 
Term  expired :  and,  upon  that  ground,  I  must  refuse  this  Motion. 


The  Plaintiff  afterwards  gave  the  Defendants  Judgment  in  the  Action, 
with  a  stay  of  Execution,  and  amended  his  Bill,  with  a  view  to  show  that  the 
Defendants  had  precluded  themselves  from  taking  advantage  of  the  breaches 
of  Covenant,  by  acceptance  of  Rent  and  otherwise,  after  they  had 
[  *73  ]  Notice  of  the  breaches.  After  *the  Amendments  had  been  an- 
swered, the  Plaintiff  renewed  his  Motion  before  the  Lord  Chan- 
cellor. 

On  the  18th  of  July  1832,  his  Lordship  made  the  following  Order :  That 
the  Judgment  obtained  by  the  Defendant,  in  the  Action  brought  by  him, 
against  the  Plaintiff,  for  the  recovering  of  the  Leasehold  Premises  in  the 
Pleadings  mentioned,  ought  to  stand ;  but  that  the  Execution  upon  the  siud 
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Jadgment  shoald  be  stayed  until  the  Trial  of  the  Issues  after  directed  shall 
be  had,  and  the  further  Order  of  this  Court :  That  the  Parties  should  pro- 
ceed to  a  trial  at  Law,  in  the  Court  of  Common  Pleas,  on  or  before  the  Sit- 
tings after  Easter  Term  then  next,  on  the  following  Issues  ;  viz.  First,  whe- 
ther AdamSy  his  Executors  Administrators  or  Assigns,  or  any  of  them,  had 
or  not  made  default  in  the  due  observance  and  performance  of  any  or  either 
of  the  Covenants  contained  in  the  Lease  of  the  24th  of  October  1810,  on 
his  and  their  part  to  be  observed  and  performed :  Secondly  whether  he  or 
they,  or  any  of  them,  had  or  not  made  default  in  the  due  observance  and 
performance  of  any  or  either  of  such  Covenants  and  Agreements,  of  which 
the  Lessor,  his  Executors,  Administrators  or  Assigns  might  have  availed 
himself  if  the  Term  had  not  expired  ;  and,  if  either  of  the  above  Issues 
should  be  found  in  the  affirmative,  then  it  was  ordered  that  the  Parties  should 
proceed  to  the  Trial  of  the  Third :  whether  the  Lessor,  his  Executors,  Ad. 
ministrators  or  Assigns,  had  done  any  act  to  disentitle  himself,  or  themselves 
from  taking  advantage  of  such  default :  and  the  Judge  was  to  endorse  any 
Matter  specially  on  the  postea  ;  and  the  Defendants  in  this  Court,  were  to 
be  Plaintifis  at  Law,  and  the  Plaintiff  in  this  Court  was  to  be  Defendant  at 
Law. 

*The  Issues  were  tried  before  Lord  Chief  Justice  IHndal^  on       [  *74  ] 
the  7th  of  February  1838,  when  Verdicts  were  found,  for  the 
Plaintiffs  at  Law,  upon  each  of  them  :  and  the  Bill  was  ultimately  dismissed 
with  Costs. 


Williams  v.  Pareiksov. 

1831:  15th  December. — Defendant, — Contempt. — Pro  Confesto. 

A  Defendant,  who  was  in  Contempt  for  not  answering  the  Bill,  on  being  bronght  to  the  Bar  of 
the  Coort,  under  11  Geo.  4,  and  1  Will.  4,  c  36,  Role  6,  deposed  that  she  was  unable,  by 
reason  of  Poverty,  to  employ  a  Solicitor  to  put  in  her  Answer,  upon  which  the  usual  refer- 
ence was  made  to  the  Master,. 

The  Defendant  refused  to  make  anj  Statement  to  the  Mastery  as  to  the  subject  of  the  Refer- 
ence. Upon  which  the  Court,  ordered  Proceedings  to  be  taken  under  the  2d  Rule  of  the 
Act,  for  taking  the  BiU  pro  confesso,  against  her. 

Thb  Defendant  had  appeared  to  the  Bill,  but  refused  to  answer  it ;  and 
she  was  committed  to  the  Fleet  for  the  Contempt. 

On  the  23d  of  November  1830,  she  was  brought  to  the  Bar  of  the  Court, 
by  Writ  of  Alias  Pluries  Habeas  Corpus  cum  Causisy  to  answer  her  Con- 
tempt for  not  putting  in  her  Answer  to  the  Bill ;  and,  having  been  sworn 
and  exanuned,  pursuant  to  11  Qeo.  4,  and  1  Will.  4,  o.  86,  b.  16,  Rule  6. 


76  CASES  IN  CHANCERY. 


1831. — Williams  v.  Parkinson. 


she  deposed  that  she  was  uDable,  by  reason  of  her  Poverty,  to  employ  a  So- 
licitor to  put  in  her  Answer :  upon  which  it  was  ordered  that  it  should  be 
referred  to  the  Master^  to  inquire  and  state  whether  the  Defendant  was  or 
was  not  unable,  by  reason  of  her  Poverty,  to  employ  a  Solicitor  to  put  in 
her  Answer  to  the  Bill ;  and,  in  the  mean  time,  it  was  ordered  that  she 
should  be  remanded  to  the  Fleet. 

The  Master  certified  that  he  had  been  attended  by  the  Solicit- 
[  *75  ]  or  for  the  Plaintiffs,  and  had  caused  Notice  *to  be  given,  to  the 
Defendant,  requiring  her  to  bring  in  a  Statement  as  to  her  inabil- 
ity to  employ  a  Solicitor  to  put  in  her  Answer  ;  but  that  the  Defendant  had 
not  brought  in  any  Statement,  nor  had  any  Person  appeared  before  him  on 
her  behalf;  and  that  he  was,  therefore,  unable  to  ascertiun  whether  the  De* 
fendant  was,  or  was  noc  unable,  by  reason  of  her  Poverty,  to  employ  a  So- 
licitor to  put  in  her  Answer. 

A  Clerk  to  the  Plaintiff's  Solicitor,  made  an  Affidavit  that  he  had  served 
the  Defendant  with  a  Copy  of  a  Warrant  to  proceed  before  the  Master^  and 
that,  at  the  same  time,  he  explained  to  her  that  it  was  required,  by  the 
Master  J  that  she  should  cause  to  be  filed  in  the  Master^s  Office,  a  State* 
ment,  and  Evidence  in  support  of  it,  of  her  inability  to  employ  a  Solicitor 
in  the  Cause  ;  but  that  the  Defendant  positively  declared  that  she  would  not 
file  any  Answer  to  the  Bill,  or  carry  any  State  of  Facts  into  the  Master's 
Office.  Mr.  Orchard^  a  solicitor,  also  deposed  that  he  had  called,  several 
times,  on  the  Defendant,  in  the  Fleet  Prison,  for  the  purpose  of  preparing  a 
short  Statement  of  Facts  regarding  her  inability,  by  reason  of  Poverty,  to 
put  in  an  Answer,  to  enable  the  Master  to  report  thereon ;  but  that  the  De- 
fendant declined  to  carry  any  State  of  Facts  into  the  Master's  Office,  or  to 
put  in  her  Answer  to  the  Bill.  The  Defendant  still  persisting  in  her  Con- 
tempt, on  the  15th  of  December  1831,  the  Vice-ChaneeUor  ordered,  on  the 
Motion  of  Mr.  Cooper y  supported  by  the  above  Affidavits}  that  a  Writ  of 
Sabeas  Corpus  oum  Causis^  should  issue,  directed  to  the  Warden  of  the 
Fleet,  commanding  him,  at  the  return  of  the  Writ,  to  bring  the  Defendant 
to  the  Bar  of  the  Court,  to  answer  her  Contempt ;  and  the  Clerk 
[  *76  }  in  Court  for  the  Plaintiffi,  was  *then  to  attend  with  the  Record  of 
the  Bill,  in  order  that  tjbe  same  might  be  decreed  to  be  taken  pro 
cof{fesso  agidnst  her. 

His  Honor y  after  pronouncing  this  Order,  observed  that  the  conduct  of 
the  Defendant,  was  an  aggravation  of  her  original  Contempt. 

On  the  22d  of  December  1831,  the  Defendant  was  brought  to  the  Bar  of 
the  Court  accordingly,  and  the  Record  of  the  Bill  being  read,  and  she  still 
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persisting  in  her  Contempt,  and  refusing  to  put  in  her  Answer,  it  was  order- 
ed that  the  Bill  should  be  taken  pro  conf€99o  against  her*. 

Beg.  Lib.  B.,  1881,  fol.  594. 

*  It  seems  that  the  Order  of  the  15th  of  December  was  made  under  the  2d  Role  of  the  Act 
aboTe  referred  to.  When  that  Order  was  applied  for,  it  was  doubted  whether  the  2d  or  the 
13th  Bole  applied  to  the  Case.    See  the  next  Case. 


.AAMtoiMkAata 


•Atkinson  v.  Flint.  [  *n  ] 

1S31 :  89d  December.— Z>g/%Rd(anf.—Omtenipt.— Pro  Ckmfesao, 

JL  itiBrtace  haiteg  been  made,  nnder  10  Geo.  4,  and  1  WiU.  4,  c.  36,  Rule  6,  neither  the  De- 
fendant nor  any  Person  on  her  behalf,  appeared  before  the  Master^  though  she  had  been  per- 
sonally sommoned.  The  A/(u<«r  proceeded,  ex  parte,  with  the  Inquiry,  and  reported  that  the 
Defendant  did  not  appear  to  be  unable,  by  reason  of  her  Poverty,  to  employ  a  Solicitor  to  pot 
in  her  Answer.  The  Court  reftised  to  order  the  Bill  to  be  taken  pro  eonjiaso,  but  referred  it 
back  to  the  Master  to  review  his  Report,  and  ordered  the  Warden  of  the  Fleet  to  produce  the 
Defendant  before  the  Master  at  such  time  and  Place  as  the  Master  should  appoint  and  that 
the  Inquiry  should  be  proceeded  with  in  Defendant's  presence. 

On  the  10th  of  August  1831,  a  reference  e&milar  to  that  in  the  preceding 
Case,  had  been  made  to  the  Matter.  On  the  21st  of  NoTember  1831,  the 
Mauter  certified  that  he  had  made  the  Inquiry  in  the  presence  of  the  Plain. 
tiflTs  SoUcttor,  no  Person  attending  on  behalf  of  the  Defendant,  though  she 
had  been  personally  summoned ;  and  that,  on  reading  an  Affidavit  made  be- 
fore him  on  the  Plaintiff's  behalf,  he  found  that  it  did  not  appear  to  him  that 
the  Defendant  was  unable,  by  reason  of  her  Poverty,  to  employ  a  Solicitor 
to  put  in  her  Answer. 

On  this  day,  Mr.  Wakefield^  for  the  Pluntiff,  applied  to  hare  the  Bill  tsr 
ken  pro  confesso  against  the  Defendant. 

But  the  Vice-  Chancellor  referred  it  back  to  the  Matter^  to  review  his 
Report ;  and  ordered  that  the  Warden  of  the  Fleet  should  produce  the  De- 
fendant, before  the  Master^  at  such  time  and  place  as  the  Master  should  ap- 
point, and  that  the  Inquiry  should  be  proceeded  with,  in  the  Defendant's 
presence. 
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[  '78  ]  •MACKINNON  V.  Sbwbll. 

• 
1831 :  16th  December.     WiU. — Qnutruetion. 

Testatrix  bequeathed  her  Residue,  in  Tmst  for  her  Daughter  Caroline  for  life,  and  after  her 
,  death,  for  her  Granddaughter  if  she  should  survive  her  Mother,  and  attain  21,  but  in  case  she 
should  not  survive  her  Mother,  and  attain  21,  then  in  Trust  for  such  other  Child  or  Children 
of  the  Testatrix's  said  Daughter,  as  should  be  living  at  their  Mother's  death,  to  be  paid  to 
them  after  her  death  as  they  attained  21,  and  if  all  such  other  Children  of  the  Testatrix's  said 
DamghtdTf  should  die  before  attaining  21^  then  in  Trust  for  L  M.  The  Grand-daughter  at- 
tained 21,  but  did  not  survive  her  Mother.  Another  Child  of  the  Testatrix's  Daughter  at- 
tained 21,  but  did  not  survive  his  Mother;  afterwards  the  Daughter  died.  Held,  that  the 
Bequest  over  to  L.  M.  took  effect. 

Lydia  Vernon,  by  ber  WiU,  dated  tbe  11th  of  July  1782,  disposed 
of  her  Besidaary  Personal  Estate  in  the  following  words :  '^  And,  as  to  the 
rest,  residue  and  remainder  of  all  my  Personal  Estate  and  Effects  whatsoev- 
er, and  wheresoever  I  give,  devise  and  bequeath  the  same  unto  Lord  Hawke  and 
John  March,  upon  Trust  to  lay  out  and  invest  the  same  in  or  upon  such  of  the 
Public  Funds,  Stocks  or  Government  or  Real  Securities,  as  they  shall  think  pro- 
per, the  same  to  be  taken  in  their  joint  Names,  and  to  be  had  and  held  by  them, 
and  the  survivor  of  them,  his  Executors  and  Administrators,  upon  Trust  to 
reeeive,  answer  and  pay  the  Dividends,  Interest  and  Income  thereof,  from 
time  to  time,  as  the  same  shall  become  due  and  payable,  unto  my  Daughter 
Caroline  Dewar,  for  and  during  the  term  of  hernatural  life,  for  her  sole  and 
separate  use  and  benefit,  and  not  to  be  subject  to  the  Control,  Debts  or  En- 
gagements of  her  present  or  any  future  Husbands  and  Husband,  and  her  Re- 
ceipts, from  time  to  time,  shall  be  the  only  sufBcient  discharges  for  the  same 
notwithstanding  her  Coverture,  and,  from  and  after  her  decease,  upon  Trusty 

to  assign,  transfer  and  pay  the  Principal  thereof,  with  the  Divi* 
[  *^9  ]     dends  and  ^Interest  then  grown,  unto  my  Grand-daughter,  Caroline 

Lydia  Dewar,  if  she  shall  survive  her  said  Molher  and  live  to  at 
tarn  the  age  of  21  years,  and,  in  the  mean  time,  after  her  said  Mother's  de- 
cease, to  pay  and  apply  the  Dividends,  Interest  and  Income  thereof,  for  or 
towards  her  Maintenance  and  Education ;  and,  in  case  the  stdd  Caroline 
Lydia  Dewar  shall  not  survive  her  said  Mother  and  live  to  attain  the  age  of 
21  years,  then  upon  Trust  to  assign,  transfer  and  pay,  all  the  said  Trust 
Stocks  and  Premises,  to  such  other  Child  or  Children  of  my  said  Daughter 
Caroline  Dewar j  in  such  manner  as  she  shall,  by  any  Writing  under  her 
hand,  notwithstanding  her  Coverture,  nominate,  direct  or  appoint ;  and,  for 
want  of  such  nomination,  direction  or  appointment,  then  in  Trust  to  assign, 
transfer  and  pay,  all  the  said  Trust  Stocks,  Securities  and  Premises,  to  such 
other  Child  or  Children  of  my  said  Daughter,  Caroline  Dtwar^  ae  ehall  be 
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lioing  at  the  time  of  her  deceaee^  equally  to  bo  divided  between  them,  share 
and  share  alike,  if  more  than  one,  and,  if  but  one,  then  the  whole  to  such 
only  Child,  and  to  be  paid  them  respectively  after  their  said  MotJier*9  de- 
cease,  when  and  as  they  respectively  shall  have  attained  the  age  of  21  years, 
and,  in  the  meantime  after  their  said  Mother's  decease,  the  income  of  their 
respective  portions  to  be  paid  or  applied  for  or  towards  thoir  Maintenance 
and  Education  respectively :  and,  in  case  of  the  death  of  any  of  them  before 
such  age,  then  the  Share,  or  Shares  of  such  Child  or  Children  so  dying,  shall 
go  and  be  paid  to  the  survivors  or  survivor  of  them,  at  such  time  as  his,  her 
or  their  original  Share,  or  Shares,  is  or  arc  made  payable  as  aforesaid  :  and, 
if  all  such  other  Children  of  my  said  Daughter,  Caroline  DetogLr,  shall  hap- 
pen to  die  bifore  attainment  of  the  said  age  of  21  years,  then  in 
•Trust  for,  and  I  give  the  same  to  my  Daughter,  Louisa  Mackin-     [   oO  j 
non,  her  Executors,  Administrators  and  Assigns."    And  the  Tes- 
tatrix appointed  Lord  Hawke  and  John  March  Executors  of  bcr  Wil.. 

The  Testatrix  died  in  August  1789.  After  payment  of  her  Funeral  and 
Testamentary  Expenses,  Debts  and  Legacies,  there  was  loft  standing  in  her 
Name  5,600i.  Three  per  Cent.  Reduced  Annuiti^f,  the  Dividends  whereof 
were  paid  by  Lord  Eawke,  the  surviving  Exe^tor,  to  the  Testatrix's  Daugh- 
ter,  CaroUne  Datvar,  during  her  life.  Caroline  Lydia  Dewar  did  not  sur- 
vive her  Mother,  Caroline  Dewar,  boidied  in  April  1800.  In  April  1804, 
Caroline  Dewar,  in  exercise  of  tb*  Power  given  to  her  by  the  Will,  appoint- 
ed 1,000/.  part  of  the  5,600/.  Stock,  to  her  Son  John  Dewar.  In  Decem- 
ber 1812,  John  Dewar  die^,  having  previously  attained  the  age  of  21  years, 
Maria  Dewar,  his  Wid^w,  took  out  Letters  of  Admistration  to  his  Effects. 
In  April  1821,  Caraiine  jDwur  died.  She  had  no  other  Children  than  Jb/m 
Dewar,  and  Caroline  Lydia  Dewar.  In  Juno  1824,  Maria  Dewar  died, 
leavin<^  the  2)efendants  Caroline  Detoar  and  Henry  Detcar,  her  only  Chil- 
dren by  John  Dewar.  The  Testatrix's  Next  of  Kin  at  her  death,  were  her 
three  Daughters,  Louisa  Mackinnon,  Caroline  Dewar,  and  Elizabeth  Du- 
pont.  Louisa  Mackinnon  died  a  Widow  in  1816,  and  the  Plaintiff  Daniel 
Mackinnon,  the  Elder,  took  out  Administration  to  her  Effects.  The  Defend- 
ants Caroline  Dewar,  and  Henry  Davar^  as  the  only  Children  of  John 
Dewar,  the  surviving  Child  of  Caroline  Dewar  deceased,  were  entitled  to 
the  grant  of  Administration  of  the  Effects  of  Caroline  Dewar  de- 
ceased, but  had  not  obtained  it.  In  A  pril  1822,  Mrs.  Dupont,  •in  [  •SI  ] 
consideration  of  natural  Love  and  Affection,  assigned,  to  the  De< 
fendant  Daniel  Mackinnon,  the  younger,  (who  was  her  Great-nephew)  all 
tlw  distributive  and  other  Parts  and  Sliares,  Suras  of  Money,  Estate  and 
Effects  which  she  then  was  or  might  become  entitled  unto  under  the  Will, 
or  as  one  of  the  Next  of  Kin,  of  Lydia  Vernon.  Mrs.  Dupont  died,  without 
Issue,  in  1824. 
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The  Bill,  which  was  filed  by  Daniel  Mackinnon,  the  elder,  as  the  Person- 
al Representative  of  Louisa  Maekinnon,  against  Sewell  and  Holmes^  the 
Representatives  of  Lord  Hawke,  Daniel  MackinnoUj  the  younger,  and  Hen- 
ry  Dewar  and  Caroline  Dewar^  prayed  that  the  true  Construction  of  the 
Trusts  contained  in  the  Will  of  Lydia  Vernon^  as  to  her  Residuary  Person- 
al Estate,  might  be  declared,  and  that  the  rights  and  interests  of  the  Plain- 
tiff, and  of  Daniel  Mackinnon  the  younger,  Caroline  Dewar  and  Henry 
Deivar  (if  any)  to  and  in  the  clear  Residuary  Personal  Estate  of  Lydia  Ver- 
non^ might  be  ascertained  and  declared,  and  that  Sewdl  and  Holmes  might 
be  decreed  to  transfer  the  Residuary  Personal  Estate  of  Lydia  Vernon^  re- 
maining unappointed  by  Caroline  Dewar ^  to  the  Plaintiff,  or  as  the  Court 
should  direct. 

The  facts  above  stated  were  found,  by  the  Master j  in  pursuance  of  the 
Decree  made  on  the  hearing  of  the  Cause,  by  which  he  was  directed  to  in- 
quire whether  Caroline  Lydia  Dewar  survived  her  Mother  Caroline  Dewar^ 
and  when  they  died  respectively,  and  whether  Caroline  Dewar  ever  and 
when,  and  to  what  extent,  and  in  whose  favour  executed  the  Power  of  Ap- 
pointment givMi  to  her  by  the  Testatrix's  Will,  and  whether  Cirro- 
[  •82  ]     line  Dewar  had  aby  and  what  Children  or  Child  •besides  Caroline 
Lydia  Dewar ,  and  WLothcr  such  other  Children  or  Child  were  or 
was  living  or  dead,  and,  if  dead,  wVn  they,  he  or  she  died  ;  and  whether 
they,  he  or  she,  lived  to  attain  the  age  of  21  years,  and  who  were  the  Next 
of  Kin  of  the  Testatrix  living  at  her  deatK,  and  whether  any  of  them  were 
dead,  and  who  were  their  Personal  Representatives. 
The  Cause  now  came  on  to  be  heard  for  Furthei  Directions. 

Mr.  Knight  and  Mr.  Beames  for  the  Plaintiff :  - 
It  is  a  settled  rule  of  construction,  that,  where  a  Testator  has  made  a  Be- 
quest, which  may  fail  in  more  than  one  event,  and  has  mada  a  Limitation 
over  of  the  Property  bequeathed,  in  words  which  do  not  take  In  all  tiie  events 
in  which  the  prior  Gift  may  fail,  those  words  include  every  case  of  failure. 
Jones  V.  Westeomb  (a).  Murray  v.  Jones  (6).  The  intention  of  the  Tes- 
tatrix, in  this  Case,  was  that,  if  at  the  death  of  Caroline  Dewar  none  of 
that  Lady's  Children  could  take  her  Residuary  Estate,  it  should  go  to  Lour 
tea  JSIackinnon^  or,  in  other  words,  that,  on  the  failing  of  the  prior  Limita- 
tion, and  not  on  its  failing  in  a  particular  mode,  the  Limitation  over  should 
take  effect.  The  consequence  is  that,  as  neither  of  Caroling  Dewur^s  Chil- 
dren survived  her,  Louisa  Mackinnon  is  entitled  to  the  ReVidue.  If  any 
other  Construction  is  put  (n  the  Language  of  the  Residuary  Bequest,  the 
Residue  will  be  undisposed  of:  but  the  Court  never  puts  such  a  Construc- 

(a)  1  £qs  Ab.  245.  pL  10.  (i)  2  Y^s.  A-B.  313. 
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tion  on  the  Language  of  a  Will,  as  will  create  an  Intestacy,  except  where 
the  words  will  not  admit  of  any  other  construction. 

•Sir.  E  Suffden  and  Mr.  Barber j  for  the  Defendant  Daniel     [  •SS  ] 
JSiaekinnon  the  younger : 

The  Cases  cited  are  totally  different  from  this  Case,  In  Jonez  v.  Went* 
comby  the  Testator  bequeathed  a  Term  for  years  to  his  Wife  for  life,  and, 
after  her  death  to  the  Child  she  was  then  enceinte  with,  and  if  the  Child  died 
before  21,  than  he  gave,  One-third  of  the  Term,  to  bis  Wife,  and  the  other 
TwO'thirds  to  other  Persons.  It  happened  that  the  Wife  was  not  enceinte 
at  all ;  so  that  the  object,  on  the  failure  of  which  the  Gift  over  was  to  take 
effect,  was  removed  more  than  in  the  manner  contemplated  by  the  Testator. 
The  Language  of  the  Bequest  over,  more  than  included  the  event  that  hap- 
pcned.  This  Caso  is  the  reverse  of  Jonee  v.  Westcomb.  It  was  in  a  given 
event  only  that  the  Testator  intended  Louiea  MacJdnnon  to  take.  Can  it 
be  fairly  collected,  from  any  part  of  this  Will,  that  the  Testatrix  meant,  what 
she  certainly  has  not  expressed,  namely,  that  if  nobody  could  take  under 
the  previous  Gift,  then  the  subsequent  Limitation  should  take  effect  7  It 
has  never  been  held,  in  any  Case,  that,  because  there  was  no  Person  capa- 
ble of  taking  the  Property  be'queathed,  it  should  go  to  a  Person  who  was  to 
take  it  under  circumstances  totally  different  from  those  that  happened.  If 
the  construction  which  the  Plaintiff  contends  for,  is  put  upon  this  Residuary 
Bequest,  the  Court  will,  in  effect,  strike  out  some  of  the  words  in  which  it  is 
expressed,  and  introduce  others  ;  and  the  consequence  will  be  that  Louisa 
Maekinnon  will  take  the  Fund  on  the  happening  of  an  event  on  which  it  is 
not  given  to  her,  and  the  Children  of  John  Detvar  will  be  excluded  from 
participating  in  it.  The  Residue  is  given,  to  Louiea  Maekinnon^  in  case  all 
the  Children  of  Caroline  Detvar  die  before  the  attainment  of  21 : 
but  John  Detvar  J  as  well  as  Caroline  Lydia  *Dewar^  attained  21 ;  [  *84  ] 
how  then  can  Lovdea  Maekinnon  be  entitled  to  the  Fund  7 
Mr.  Knight^  in  reply : 

The  Testatrix^s  intention  was  that,  if  the  previous  Bequest  failed  in  either 
of  the  modes  pointed  out,  then  Louisa  Maekinnon  should  take  the  Residue. 
It  could  make  no  difference,  to  the  Testatrix,  whether  the  prior  Gift  failed 
in  one  mode  or  the  other.  If  there  had  been  one  surviving  Child  of  Caroline 
Detoarj  that  Child  would  have  taken  the  Residue,  to  the  exclusion  of  the 
Issue  of  the  other  Children.  If  Caroline  Lydia  Dewar  had  died  under  21, 
leaving  Issue,  they  would  not  have  taken ;  and,  if  all  the  Children  of  Caro* 
line  Detvar  had  died  under  21  leaving  Issue,  Mrs.  Maekinnon  would  have 
taken  the  Residue,  and  the  Issue  would  have  been  excluded.  The  prior  Be- 
quest having  failed,  the  substituted  Bequest  to  L9uisa  Maekinnon^  has  ta- 
kiii*fb«t. 
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Mr.  Swanston  and  Mr.  Chhvj  appeared  for  the  Defendants  Uenry  Dewar 
and  Caroline  Dewar. 

The   ViCE-CllANCELLOR  : 

Upon  merely  reatling  the  Clause  by  which  the  Testatrix  disposes  of  her 
Residuary  Estate,  it  is,  I  think,  impossible  to  doubt  what  the  Testatrix 
meant ;  because,  in  the  first  inttancc,  she  gives,  to  her  Daughter,  a  Life  In- 
terest in  the  Securities  in  which  the  Residue  is  to  be  invested  ;  and  then,  on 
the  death  of  her  Daughter  she  directs  the  Trustees  to  transfer  the  Securities 
to  her  G rand-daughter,  Caroline  Lydia  Dewar,  if  she  shall  survive  her  Moth- 
er, and  live  to  attain  the  age  of  21  years.     So  that  the  Donee  is  to  answer 

the  description  both  of  surviving  the  Mother  and  attaining  21 ; 
[  •SS  ]     and  *tben,  in  case  Caroline  Lydia  Deioar  shall  not  survive  her 

Mother,  and  live  to  attain  the  age  of  21  years,  a  different  disposi- 
tion is  made  of  the  Fund.  That  disposition  is  made,  in  the  first  instance,  in 
terras  which,  through  the  medium  of  an  Appointment  by  the  Mother,  might 
have  had  the  effect  of  giving  the  property  to  any  of  her  other  Children,  gen- 
erally, leaving  the  Mother  to  exercise  her  own  discretion,  as  to  whether  her 
other  Children  should  or  not  take  absolutely  in  her  lifetime,  even  although 
they  were  minors.  But,  if  the  Power  of  Appointment  be  not  exercised,  then 
tho  Trustees  are  to  assign  the  Residuary  Fund  :  "  to  such  other  Child  or 
Children  of  my  said  Daughter  Caroline  Deioar  as  shall  be  living  at  the  time 
of  her  decease,  equally,  to  be  divided  between  them,  share  and  share  alike, 
if  more  than  one,  and,  if  but  one,  then  the  whole  to  such  only  Child,  and  to 
be  paid  to  them,  respectively,  after  their  said  Mother's  decease,  when  and 
as  they  respectively,  shall  have  attained  the  age  of  21  years,  and,  in  the 
meantime,  after  their  said  Mother's  decease,  the  Income  of  their  respective 
Portions  to  be  paid  or  applied  for  or  towards  their  Maintenance  and  Educa- 
tion respectively  ;  and,  if  all  such  other  Children  of  my  said  Daughter  Car- 
oline Deivar^  shall  happen  to  die  before  attainment  of  the  said  ago  of  21 
years,  then  in  Trust  for,  and  I  give  the  same  to  my  Daughter  Louisa  Mack- 
innon^  The  question  is  whether  the  Testatrix  did  not  mean  to  make  a 
Bequest  over  in  case  none  of  the  other  Children  of  her  Daughter  Caroline 
Dewar ^  survived  their  Mother  and  attained  21.  In  my  opinion  it  is  clear 
that  she  meant  her  Residuary  Estate  to  go  over,  in  the  event  of  that  contin- 
gency happening.     Then  tho  question  is  whether  I  am  not  at  liberty  so  to 

construe  those  words,  which  do  not  artificially  express  that  condi- 
[  •SG  ]     tion,  as  the  Court  •construed  the  words  in  JontBv.  Westcomb^  and 

Murray  v.  Jones.  And  I  certainly  think  that  I  am  not  doing  more 
violence  to  the  expressions  used  by  tho  Testatrix  in  this  Case,  if  I  construe 
them  so  as  to  make  Louisa  JMackinnon  take  in  the  event  that  has  happened, 
than  was  done  to  the  language  of  Lady  Bathes  Will,  in  the  case  of  Murray 
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V.  JoHt8.  The  exact  words  used  in  the  Bequest  in  JoneB  v.  WvBtcomb^  ate 
not  stated,  in  the  Report ;  but,  taking  their  effect  to  be  as  ic  is  there  rep- 
resented, the  Party,  contemplating  that  there  might  be  a  Child  born,  makes 
a  Gift  over,  in  the  event  of  the  Child  dying  under  the  ago  of  21.  The  ex- 
pression :  '*  if  the  Child  shall  die  under  21,"  is  equivalent  to  the  expression : 
*'  if  the  Child  shall  not  live  to  attain  21."  It  points  to  the  same  event,  al- 
though the  words  are  not  the  same  ;  and  I  cannot  but  think  that  the  Bequest 
over  in  this  Case,  in  the  event  of  the  Children  that  may  survive  the  Mother 
not  attaining  the  age  of  21,  is  but  equivalent  to  a  Bequest  over  in  the  event 
of  there  being  no  Child  who  shall  survive  the  Mother  and  attain  21 ;  and 
although,  by  putting  that  construction  on  the  Gift  over,  violence  is  done,  to 
a  certain  extent,  to  the  words  of  the  Will,  yet  more  violence  is  not  done  to 
them  than  has  been  done  in  similar  Cases  :  and  I  have  to  add  that  the  inten- 
tion of  the  Testatrix,  as  it  is  to  be  collected  from  tlie  context  of  the  Will, 
appears  to  require  that  the  Language  of  the  Bequest  over  should  receive  the 
construction  which  I  have  put  upon  it :  and  I,  therefore,  think  that  Louisa 
Mackmnon  is  entitled  to  the  Residuary  Fund. 
All  Parties  must  have  their  Costs  out  of  that  Fund. 


•Casamajor  v.  Strode.  [  •87  ] 

IS'^'l  *.  1 7 ih  December.  1S32:  lOth  Jananrj.  Tndosure  Act, — Vendor  and  Purchaser, —  Tide, 
The  General  Inclosurc  Act,  so  far  as  it  enacta  that  the  Commissioner's  Oath,  and  the  appoint- 
ment  of  any  new  Commissioner,  shall  be  annexed  to  and  enrolled  with  the  Award,  is  merely 
directory. 
An  Inclo4urc  Act  directed  .Allotments  to  be  made  to  A.  as  a  fall  Compensation  for  his  right 
to  the  Soil  of  the  Waste  as  Lord  of  the  Manor,  for  his  right  to  the  Tithes  as  Hector,  and  for 
his  right  of  Common.  Part  of  the  Waste  had  been  used  by  the  Lord  as  a  Kabbit-warrcn,  but 
no  mention  of  it,  as  sach,  was  made  in  the  Inclosnro  Act,  nor  did  it  appear  that  the  Lord  had 
any  right  of  Warren  in  the  Waste.  The  Commissioners  made  an  Allotment  to  A.  as  a  full 
Compensation  for  bis  Right  and  Interest  in  the  Warren,  and  also  three  other  Allotments  as  a 
full  Cempensation  for  his  Rights  abovementioned :  Held  that  AJ'b  Title  to  the  Allotment  in 
respect  of  the  Warren  could  not  be  objected  to,  as  that  Allotment  was  a  portion  of  the  Lord's 
Compensation  for  his  right  of  Soil. 

The  Estates  of  the  late  William  Sfrodty  Esq.,  situate  at  Northaw  in  the 
County  of  Hertford^  having  been  sold  under  the  Decree  in  this  Cause,  and 
W.  W.  Drake,  Esq.,  who  had  purchased  certain  parts  of  those  Estates,  hav- 
ing objected  to  the  Title,  it  was  referred  to  the  Master  to  inquire  and  state 
whether  a  good  Title  could  be  made  to  the  purchased  Premises.  The  Mas- 
ter  reported  in  favour  of  the  Title  ;  upon  which  the  Purchaser  took  an  ex- 
ception to  the  Report,  on  the  following,  amongst  other  grounds. 
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"  First:  Because  it  is  alleged  that  the  Title  to  part  of  the  said  Premises, 
is  derived  under  an  Award  made  by  the  Commissioners  under  an  Act  of  Par- 
liament passed  in  the  43d  of  Geo.  3,  for  dividing,  allotting  and  inclosing, 
and  otherwise  improving  the  Waste  Land  within  the  said  Parish  of  Northato 
in  the  County  of  Htrlford^  and  it  has  not  been  shown  that  the  Pci-sons  by 
whom  such  Award  was  made,  had  qualified  themselves  to  carry  tho 
[  •SS  ]  said  Act  of  Parliament  into  execution,  nor  that  Mr.  John  ^'Taylor^ 
one  of  such  Persons,  had  been  duly  appointed  a  Commissioner  for 
the  purposes  of  the  said  Act,  or  bad  power  to  make  such  Award. 

''  Second  :  Because  it  is  alleged  that  the  Premises  in  question,  arc  part 
of  the  Allotments  made,  by  the  said  Award,  to  Mr.  Strode^  in  respect  of  his 
right  to  Tithes  and  to  the  Warren. 

"Third  :  Because  no  Title  has  been  shown  to  the  Warren  in  respect  of 
which  such  Allotment  was  made,  and  that  no  Evidence  has  been  given.to 
prove  that  the  Warren  was  Tithe-free." 

By  tho  41  Geo.  3,  c.  109,  s.  1,  (the  General  Inclosure  Act),  it  ^s  en- 
acted :  "  That  no  Person  shall  be  capable  of  acting  as  a  Commissioner  in  the 
execution  of  any  of  the  Powers  to  be  given  by  any  Act  hereafter  to  be  passed 
for  dividing,  allotting  or  inclosing  any  Lands  or  Grounds,  except  the  power 
of  signing  and  giving  Notice  of  the  first  Meeting  of  the  Commissioner  or  Com- 
missioners for  executing  any  such  Act,  and  of  administering  the  Oath  or  Af- 
firmation hereinafter  directed,  until  he  sJiall  have  taken  and  mhicribed  the 
Oath  or  Affirmation  following  :  *  I,  A.  B.,  do  swear,  &c.' ;  which  Oath  or 
Affirmation  it  shall  be  lawful  for  any  one  of  the  Commissioners,  where  more 
than  one  shall  be  appointed  by  any  such  Act,  or  any  one  Justice  of  the  Peace 
for  the  County  within  which  the  said  Lands  or  Grounds  shall  be  aituated, 
where  only  one  Commissioner  shall  be  so  appointed,  to  administer,  and  they 
are  hereby  respectively  required  to  administer  the  same  ;  and  the  said  Oath 
or  Affirmation  so  to  be  taken  and  subscribed  by  each  Commission- 
[  •SQ  ]  er,  and  also  the  appointment  *of  every  new  Commimoner^  ehaU 
be  annexed  to  and  enrolled  with  the  Award  of  any  Commissioner  or 
Commissioners,  and  a  Copy  of  the  Enrolment  thereof  shall  be  admitted  as 
legal  Evidence.'' 

By  the  Northaw  Inclosure  Act,  passed  in  43  Geo.  3,  after  reciting  that 
there  was,  within  the  Parish  of  Northaw^  a  tract  of  Waste  Land  and  Com- 
mon, containing  about  2,150  Acres,  and  that  William  Strode^  Esq.  was 
Lord  of  the  Manor  of  Northaw  ^  Nyn  and  Cuff  ley  in  the  Parish  of  NortliaWj 
and  that  he,  as  Lord  of  the  Manor,  was  seised  of  or  entitled  to  the  Soil  and 
Royalties  within  the  same,  and,  as  Lay  Rector  of  the  Parish,  was  entitled  to 
all  Tithes,  both  Great  and  Small,  ariA>ing  within  tho  same,  and  claimed  right 
of  Common,  in  respect  of  the  said  Soil  and  Royalties^  on  the  said  Wast* 
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Land  and  Comnon ;  and  that  there  were,  within  the  Manor  and  Parish, 
several  Messuages,  Tenements,  Tofts,  Homesteads  and  old  inclosed  Lands, 
the  Proprietors  of  which  claimed  to  be  entitled  to  a  right  of  Common  upon 
the  said  tract  of  Waste  Land  and  Common :  It  was  (amongst  other  things) 
enacted  that  all  the  said  tract  of  Waste  Land  and  Common,  should  be  divid- 
ed, set  out  and  allotted,  as  soon  as  might  be  after  the  passing  of  that  Act,  by 
Abraham  ParghouBe  Driver^  WUliam   Young  the  elder,  William  Toungy 
his  Son,  and  John  Bockeit  (who  were  thereby  appointed  Commissioners  for 
carrying  the  Act  into  execution),  in  such  manner  and  subject  to  such  Regu- 
lations as  were  thereinafter  contained,  with  such  of  the  Powers,  and  subject 
to  such  of  the  Rules,  Orders,  Directions  and  Regulations  contained  in  an 
Act  passed  in  the  41st  Geo.  8,  (the  General  Inclosure  Act,)  as  were  not 
controlled  by,  or  repugnant  to  any  of  the  CRiuses,  Provbions  or  Reg- 
ulations contained  in  the  now  stating  *Act :  And  it  was  further  en-     [  *90  ] 
acted  that,  if  the  said  Abraham  Pvrshouee  Driver^  or  any  Person 
who  should  be  appointed  a  Commissioner  in  his  place,  in  manner  thereinafter 
mentioned, or,  if  the  said  William  Toung^  the  elder,  or  any  Comnissioner 
to  be  appointed  in  his  stead,  and  in  the  stead  of  his  said  Son  (whose  power 
in  that  case  should  cease  and  determine)  should  die,  refuse  to  act,  or  be  in- 
capable of  acting  as  a  Commissioner  for  the  purposes  of  the  Act,  it  should 
be  lawful  for  the  Lord  of  the  Manor  for  the  time  being,  at  the  time  and  in 
the  manner  therein  mentioned,  to  appoint  a  fit  Person  to  be  a  Commissioner 
in  the  place  of  each  of  them  so  dying  or  refusing  or  becoming  incapable  of 
acting  as  aforesaid,  and,  in  ca$e  the  said  John  Bocketty  or  any  Person  who 
should  be  appointed  a  Commissioner  in  his  place,  in  manner  thereinafter 
mentioned,  sftould  dte^  refuse  to  act,  or  be  incapable  of  acting  as  a  Comrois* 
sioner  in  execution  of  that  Act,  a  new  Commissioner  should  be  appointed, 
from  time  to  time,  in  the  stead  of  him  so  dying,  refusing  or  being  incapable 
as  last  aforesaid,  by  the  major  part  in  value  (the  Lord  of  the  Manor  for  tho 
time  being  excepted)  of  the  several  Proprietors  entitled  to  a  right  of  Com- 
mon upon  the  said  Waste  Land  and  Common,  who  should,  as  occasion  might 
require,  be  assembled  at  a  public  Meeting  to  be  held  for  that  purpose  within 
one  calendar  month  next  after  any  such  death,  rcfusa^or  incapacity  as  last 
aforesaid  should  happen,  or  as  soon  afterwards  as  conveniently  might  be,  of 
which  Meeting  14  days  notice  should  be  given,  afSxed  on  the  Church-door 
of  Nbrthaw  aforesaid, and  by  Advertisement  in  some  one  or  more  of  the  News- 
papers printed  at  or  in  the  neighbourhood  of  London  uni  Westminster  ;  and 
the  majority  in  value  of  the  Proprietors  so  assembled,  were  there- 
by required,  by  some  Instrument  under  Uheir  Hands^  to  appoint     [  •Ql  ] 
some  such  fit  and  proper  Person  to  be  a  Commissioner  in  the  place 
and  stead  of  tho  said  John  Bockeit^  or  any  succeeding  Commissioner  to  bo 
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appointed  in  his  place :  And  it  was  further  enacted  that  the  Commissioners 
should  (after  deducting  such  parts  of  the  Waste  Land  and  Common  as  they 
might  think  proper  to  set  out  for  the  public  Highways,  Roads  and  Drains) 
set  out  and  award,  to  Mr.  Strode^  his  Heirs  and  Assigns,  as  a  compensation 
for  the  Soil  of  the  Waste  Land  and  Common,  as  Lord  of  the  said  Manor,  one 
full  18tb  Part  (quantity  and  quality  considered)  of  all  the  Residue  of  the 
Waste  Land  and  Common,  over  and  above,  and  exclusive  of  such  Share  and 
Allotment  of  the  said  Waste  Land  and  Common,  or  the  Residue  thereof,  as 
was  thereinafter  directed  to  be  allotted,  to  him,  in  lieu  of  his  right  of  Com- 
mon therein ;  and  also  should  award  to  Strode,  his  Heirs  and  Assigns,  as  a 
compensation  for  the  Impropriate  Tithes  due  and  payable  to  him^as  aforesaid, 
one  Eighth  part  of  the  Residue  of  the  Waste  Land  and  Common,  over  and 
above  and  exclusive  of  such  Share  or  Allotment  as  last  aforesaid,  in  exone- 
ration of  all  the  Waste  Land  and  Common  then  intended  to  be  inclosed,  fjo^m 
all  Tithes,  both  Great  and  Small,  for  ever  thereafter;  and,  after  making 
such  deductions  as  aforesaid,  and  after  such  parts  of  the  whole  Residue  of  the 
Waste  Land  and  Common  should  have  been  set  out  and  allotted  to  Strode 
in  manner  aforesaid,  the  Commissioners  were  thereby  required  to  divide  all 
the  Residue  of  the  Waste  Land  and  Common,  amongst  the  said  William 
Strode  and  the  several  other  Persons  having  any  right  of  Common  upon  such 
Waste  Land  and  Common,  in  proportion  to  their  respective  Claims :  And  it 

was  further  enacted  that,  after  the  general  Award  of  the  Com- 
[  *92  ]     missioners  should  be  enrolled  *as  directed  by  the  General  Inclosure 

Act,  the  same  should  be  deposited  in  the  Parish  Church  of  North- 
aw  :  Provided  that  nothing  therein  contained,  should  prejudice  Strode*8 
right  or  title  as  Lord  cf  the  Manor,  to  the  Seignory  and  Royalties  belonging 
to  the  Manor,  but  that  he,  his  Heirs  and  Assigns,  should  hold  and  enjoy  all 
Courts,  Perquisites  and  Profits  of  Courts,  Rents,  Waifs,  Estrays,  Mines, 
Minerals  and  Quarries,  and  all  Royalties,  Jurisdictions,  Matters  and  Things 
to  the  Manor  belonging  or  appertaining,  in  as  ample  a  manner,  as  he  or  they 
might  have  done,  if  that  Act  had  not  been  made. 

By  the  Award  dated  the  29ih  of  August  1806,  and  executed  by  A.  P. 
Driver^  W,  Young^  the  elder,  IT.  Yoang^  his  Son,  and  John  Taylor  (who 
was  described  as  the  Commissioner  appointed,  in  pursuance  of  the  Power  con- 
tained in  the  Northaw  Inclosure  Act,  in  the  room  of  John  Bockett^  deceased) 
and  by  Wm.  Strode^  as  Lord  of  the  Manor  and  Lay  Rector  of  the  Parish, 
and  by  that  gentleman  and  the  several  other  Persons,  Owners  and  Proprie- 
tors of  Land  and  Common  Rights  in  the  Parish,  whose  names  were  thereunto 
subscribed  ;  after  reciting  the  last-mentioned  Act,  and  that  Abraham  Purs- 
home  Driver^  Wm.  Young  the  elder,  and  Wm.  Young  his  Son,  in  order  to 
render  themselves  capable  of  acting  as  Commisiioners  iu  the  Execution  of  tho 
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Act,  had  taken  and  subscribed,  at  the  times  therein  mentioned,  and  before 
they  began  to  act,  the  Oath  prescribed  by  the  General  Inclosure  Act ;  and 
that  John  Tayhr^  was  at  a  Meeting  held,  on  the  Slst  of  July  1804,  in  pur- 
suance  of  the  Power  contained  in  the  Northaw  Inclosure  Act,  appointed,  by 
the  major  part  of  the  Proprietors  then  present,  a  Commissioner  in 
the  room  of  the  said  *John  Boekett  deceased,  and  that  Taylor ,  be-     [  •OS  ] 
ing  so  appointed,  did,  on  the  same  day,  and  before  he  began  to  act, 
take  and  subscribe  the  same   Oath :  The  Commissioners  awarded  to  Mr. 
Strode  and  his  Heirs,  a  piece  of  Freehold  Land  containing  102  acres,  entire- 
ly surrounding  the  Warrener's  House  and  Garden,  called  Northaw  Welh 
and  the  Medicinal  Spring,  which  they  declared  was,  in  their  judgment,  a 
full  Compensation /or  Strode' b  lUghtj  Title  and  Interest  in  the  said  Warren  : 
and  they  awarded  to  him,  as  Lord  of  the  Manor,  a  piece  of  Land  containing 
81  A.  3  R.  88  p.,  as  a  full  Compensation  for  Ids  Right  and  Interest  to  the 
SoU  of  the  Common  and  Waste  Ground  :  and  they  awarded  to  him,  as  Lay 
Hector  of  the  Parish  of  Northaw^  other  pieces  of  Land,  as  a  full  Commpen- 
eation  for  all  his  Impropriate  Tithes  arising  upon  the  Lands  in  the  Parish, 
directed  to  be  inclosed :  and  they  awarded  to  him,  as  a  just  compensation  fo^ 
his  Rights  of  Common  and  other  Rights  and  Interests,  certain  other  pieces 
of  Land,  which  Allotments  they  declared  were,  in  their  judgment,  a  full  Com- 
pensation for  all  his  Right  and  Interest  in  all  the  Lands  directed  to  bo  in- 
closed. 

Sir  E.  Sugden  and  Mr.  Teed,  for  the  Purchaser,  in  support  of  the  first 
Objection,  said  that  there  was  no  Evidence  that  Taylor  had  been  properly 
appointed  a  Commissioner  in  the  place  of  Boekett ;  for  that,  by  the  Northaw 
Inclosure  ^ct,  it  was  required  that  the  Commissioner  to  be  appointed  in  the 
place  of  Boekett^  should  be  appointed  at  a  Meeting  of  the  Proprietors,  held 
within  one  calendar  month  aflter  his  death,  of  which  Notice  was  to  be  given 
in  the  manner  prescribed  by  the  Act,  and  that  the  Appointment 
was  to  be  in  writing,  and  signed  by  the  majority  in  value  of  *the     [  '^94  J 
Proprietors  present ;  and  that,  the  General  Inclosure  Act  required 
that  the  Instrument  by  which  the  Appointment  was  made,  should  be  annexed 
to  and  enrolled  with  the  Award  ;  but  that  it  did  not  appear  that  the  appoint, 
ment  of  Boekett  had  been  made  in  the  manner  and  form  required  by  the  Lo- 
cal Act,  nor  was  the  Appointment  annexed  to  the  Award,  nor  was  there  any 
Evidence  that  it  had  ever  existed  ;  that,  if  a  new  Trustee  were  to  join  with 
one  of  the  original  Trustees  of  a  Settlement  (which  was  mere  private  Instru. 
ment)  in  exercising  a  Power,  a  Purchaser  would  have  a  right  to  call  for  Ev- 
idence to  show  that  the  new  Trustee  had  been  duly  appointed  ;  and,  further, 
that  the  General  Inclosure  Act  enacted  that  the  Commissioners,  before  they 
began  to  act,  should  take  and  subscribe  a  certain  Oath,  and  that  the  Oath  so 
Vol.  V,  9 
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taken  and  sabscribed,  should  be  annexed  to  and  enrolled  with  the  Awards 
and  that  a  Copy  of  the  Enrollment  should  be  admitted  as  legal  Evidence  ; 
but  no  such  Oath  was  annexed  to  or  enrolled  with  the  Award,  nor  was  there 
any  Evidence  that  any  of  the  Commissioners  had  taken  and  subscribed  the 
Oath  ;  and,  if  there  had  been  any  such  Evidence,  it  would  not  be  admissible, 
as  the  General  Inclosure  Act  prescribed  the  mode  in  which  the  qualification 
of  the  Commissioners  should  be  proved,  and  that,  therefore,  it  could  not  be 
proved  in  any  other  manner :  that  the  Award,  when  enrolled,  was  a  Record, 
and  it  could  not  be  presumed  that  the  Oath  and  Appointment  had  been  an- 
nexed to  the  Award,  because,  on  production  of  the  Record,  it  would  appear 
that  they  had  not  been  annexed  to  it ;  that,  at  all  events,  a  Purchaser  ought 
not  to  be  compelled  to  complete  his  purchase,  without  having  the  proper  and 

regular  evidence  of  his  Title. 
[  *95  ]  *Mr.  KnigUj  Mr.  Hodgam  and  Mr.  Hovenden^  in  support  of  the 
Mfaater^B  Report,  said  that  they  admitted  that  neither  the  Instru* 
ment  by  which  Bockett  bad  been  appointed  a  Commissioner,  nor  the  Oath 
which  had  been  taken  by  the  Commissioners,  appeared  to  be  annexed  to  the 
Award ;  but  that  such  annexation  was  not  necessary  to  give  validity  to  the 
Award,  because  the  General  Inclosure  Act,  bo  far  as  it  related  to  such  an- 
nexation, was  directory  only :  that  the  Award  was  executed  so  long  ago  as 
the  year  1806  ;  and  that  it  appeared,  by  the  Recitals  in  it,  that  the  Com* 
missioners,  who  were  Public  Officers  acting  in  the  execution  of  their  duty, 
had  taken  and  subscribed  the  Oath,  and  that  Tayht  had  been  duly  appoint- 
ed a  Commissioner :  that  the  omitting  to  comply  with  the  requisites  of  the 
Act,  was  an  indictable  offence :  thikt  the  Award  was  kept  in  the  Parish  Chest, 
and  was  open  to  the  Inspection  of  all  the  Parishioners ;  and  that  it  must  be 
presumed  (there  being  no  Evidence  to  the  contrary)  that  the  formalities  re- 
quired had  been  duly  observed,  the  rule  being  omiiia  priBmrnuntur  riUes$€ 
acta  donee  probeiur  in  cantrarium.  WiUiams  y.  The  Ea$t  India  Company 
(a) :  that  Mr.  Schneider^  who  had  purchased  other  parts  of  Mr.  Strode'^ 
Estates,  had  objected  to  the  Title,  on  the  same  Grounds  as  the  present  Pur^ 
chaser  had  done,  and  that  Sir  T.  Plumer^  M.  R.,  and  afterwards  Lord  ^- 
<fon,  C,  on  Appeal,  over-ruled  tho  Exception  (6). 

Sir  JE.  Sugden  and  Mr.  Teedj  in  support  of  the  second  and  third 
[  *06  ]     Objections  to  the  Report,  said  that  the  Local  ^Act  enacted  that  Al- 
lotments should  be  made,  to  Mr.  Strode^  as  a  Compensation  for  the 
Soil  of  the  Lands  directed  to  be  inclosed,  for  the  Tithes  of  the  same  Lands, 
and  for  his  Rights  of  Common,  and  that  it  reserved  to  him,  all  Royalties, 

(a)  3  East,  192. 

{b)  It  docs  not  appear  from  the  Beports  of  this  Exception  in  2  Swanst.  347,  and  Jacob's  Be 
ports,  630,  that  Bfr.  Schneider's  Oljections  wer«  similtr  to  tlioM  in  the  prweat  Case. 
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&c. ;  that  the  Gommiasioners  had  made  Allotments  to  Strode^  as  a  Compen- 
sation for  such  Rights,  and,  so  far,  they  had  done  rightly ;  but  that,  in  addi- 
tion to  those  Allotments,  they  had  awarded  to  him  a  piece  of  Land,  contain- 
ing 102  acres,  as  a  Compensation  for  his  Right  to  the  Warren :  that  the  Lo- 
cal Act  said  nothing  at  all  about  the  Warren  :  that  there  was  indeed  a  piece 
of  Land  in  the  Parish,  which  Strode  had  stocked  with  Rabbits,  but  it  was 
open,  and  formed  part  of  the  Common,  and,  consequently,  that  Mr.  Strode^s 
Right  in  it,  was  satisfied  either  by  the  first,  or  by  the  third  Allotment :  that 
the  Lord  of  a  Manor  was  not  justified  in  keeping  Rabbits  on  a  Common,  as 
they  injured  the  Pasturage :  that,  if  the  Warren  was  an  incorporpal  Here-- 
ditament,  no  mention  was  made  o(  it,  in  the  Act,  and,  being  a  Franchise,  it 
was  reserved  to  Mr.  Strode j  by  the  reservation  in  the  Act :  that,  if  the  Land 
which  was  used  as  a  Rabbitwarren  was  Strode^ e  own  ezclusire  Property,  it 
was  not  divisible  under  the  Act,  and  the  Commissioners  had  no  power  to  make 
any  Allotment  to  him  in  respect  of  it ;  that  the  Lands  purchased,  by  Mr. 
Drake,  were  sold  to  him  Tithe-free,  and,  as  the  Allotment  in  respect  of  the 
Warren,  consisted  of  the  same  Land  as  was  used  as  a  Warren,  that  part  of 
the  purchased  Property  was  subject  to  Tithes,  for  it  was  the  Waste  Land 
and  Common  only  which  the  Act  exempted  from  Tithes. 

Mr.  Knight,  Mr.  Hodgson  and  Mr.  Hovenden  argued  in  support 
of  the  Report  against  the  second  and  third  ^Objections.  In  the  [  *97  J 
course  of  their  Argument,  the  Case  of  Cooper  v.  Thorpe  (c)  was 
cited,  upon  which  the  Vice-chancellor  observed  that  the  Plaintiff,  the  Rec- 
tor, in  that  Case,  appealed  to  Lord  Mdon  from  Sir  7.  Phimer'e  Judgment, 
and  that  his  Lordship  directed  an  Action  to  be  brought  by  the  Rector ;  and 
that  the  Jury  found  a  Verdict  for  the  Defendants,  the  Occupiers ;  but  that 
a  new  Trial  was  granted,  and,  on  the  second  Trial,  a  Verdict  was  found  for 
the  Plaintiff,  and  Lord  JEldon  ultimately  decreed  in  his  favour  (i). 

The  VICE-CHANCELLOR : 

This  Case  of  Casamajor  v.  Strode  came  before  me  on  an  Exception  taken, 
by  Mr.  Drake,  the  Purchaser  of  certain  parts  of  the  Estates  of  the  late  Wm. 
Strode,  Esq.,  to  the  Report  of  the  Master,  who  had  certified  that  a  good 
IStle  could  be  made  to  those  parts  of  the  Estates.  The  first  Objection  to 
the  Report,  was  that  it  had  not  been  shown  that  the  Persons,  by  whom  the 
Award  under  the  Northaw  Inclosure  Act,  was  made,  had  qualified  them- 
selves to  carry  that  Act  into  execution,  or  that  Mr.  John  Taylor,  one  of 
such  Persons,  had  been  duly  appointed  a  Commissioner  for  the  purposes  of 
the  Act,  or  had  Power  to  make  the  Award.  That  objection  was  founded 
upon  a  Regulation  which  was  contwned,  not  in  the  Local  Act,  but  in  the 

(c)  I  Swanit  90.  (d)  See  4  Barn,  ft  Cress.  30,  and  2  Rnsi.  78. 
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General  Inclosure  Act.  That  Act  directs  that  no  Person  shall  be  capable  of 
acting  as  a  Commissioner  in  the  execution  of  any  Inclosure  Act  thereafter  to 
be  passed,  until  he  shall  have  taken  and  subscribed  the  Oath  or  Affirmation 
therein  specified ;  and  it  then  directs  that  the  Oath  or  Affirmation  so 
[  '98  ]  ,to  be  taken  and  subscribed,  •and  also  the  Appointment  of  any  new 
Commissioner,  shall  be  annexed  to  and  enrolled  with  the  Award, 
and  that  a  Copy  of  the  Enrolment  shall  be  admitted  as  legal  Evidence.  In 
this  Case  the  Oath  of  the  Commissioners  and  the  Appointment  of  the  new 
Commissioner,  do  not  appear  to  have  been  annexed  to  and  enrolled  with  the 
Award,  and,  therefore,  it  is  considered  that  the  Award  is  void  altogether. 

It  is  observable  that  the  Award  recites  that  the  Parties  who  were  appoint- 
ed Commissioners,  had  taken  the  Oath  prescribed.  The  objection  rests  it- 
self on  this,  that  those  proceedings  which  are  recited  in  the  Award,  have  not 
been  annexed  to.  and  enrolled  with  it.  Now  the  General  Inclosure  Act 
does  not  say  that,  in  case  there  shall  not  be  the  annexation  and  enrolment, 
therefore  the  Award  shall  be  void  ;  but  it  merely  directs  certain  acts  to  be 
done,  and  that  a  certain  matter  pointed  out  by  the  Act  of  Parliament,  shall 
be  evidence  that  those  acts  were  duly  performed :  but  it  does  not  say  thai 
no  other  evidence  of  the  acts  having  been  duly  done,  shall  be  receivable.  1 
think  therefore  that  the  General  Inclosure  Act  is,  in  this  part  of  it,  merelj 
directory,  and  that  it  is  not  to  be  considered  as  making  void  all  the  acts  done 
by  the  Commissioners  under  an  Inclosure  Act,  because  the  Oath  taken  and 
subscribed  by  them  and  the  appointment  of  any  new  Commissioner,  do  not 
appear  to  be  annexed  to,  and  enrolled  with  the  Award.  By  the  recitals  of 
the  Award  in  this  Case,  every  thing  appears  to  have  been  rightly  done ;  and 
my  opinion  is  that,  if  those  recitals  had  not  been  contained  in  the  Award,  a 
Court  of  Law  would  have  been  bound  to  presume,  in  the  absence  of  any  Ev- 
idence to  the  contrary,  that  the  acts  required  to  be  done  had  been 
[  ^99  ]  rightly  •and  duly  performed.  I  am  of  opinion,  therefore,  that  the 
first  ground  on  which  the  ExceptioQ  is  attempted  to  be  supported, 
totally  fails. 

I  must  observe,  further,  that  this  objection  regarding  the  appointment  of 
Taylor^  was  one  of  the  grounds  on  which  Mr.  Schneider  founded  his  Excep- 
tion to  the  same  Title.  I  was  one  of  the  Counsel  in  the  Case  ;  and  the  im- 
pression on  my  mind  is  that,  if  any  argument  was  addressed  to  the  Court  in 
support  of  the  objection,  it  was  an  argument  which  did  not  satisfy  the  mind 
of  Lord  JSldon,  or  that  the  Counsel  in  support  of  the  Exception,  did  not 
think  that  the  point  was  worth  arguing. 

The  second  objection  is :  ''  Because  it  is  alleged  that  the  Premises  in  ques- 
tion, are  part  of  the  Allotments  made,  by  the  Award,  to  Mr.  Strode^  in  re- 
apect  of  his  right  to  Tithes  and  to  the  Warren :"  and  that  objection  was 
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united,  in  the  Argument,  with  the  third; objection,  which  is:  ^^  Because  no 
Title  has  been  shown  to  the  Warren,  in  respect  of  which  such  Allotment  was 
made,  and  that  no  Evidence  has  been  giveti  to  prove  that  the  Warren  was 
Tithe-free."  In  support  of  those  objections  it  wig  argued  that  the  Commis- 
sioners had  so  constructed  their  Award  as  to  show  that  .they  had  done  some- 
thing which,  by  the  Inclosure  Act,  they  were  not  autkoj*4^,i^d  to  do :  because 
it  directed  them  to  make  Allotments  to  Mr.  /S^rocfe,  asr, a  compensation  for 
the  Soil  of  the  Waste  Land  and  Common,  for  the  Tithes  of  the  same  Lands, 
and  for  his  right  of  Common  therein.  Now,  what  the  Commisstoji^efs  have 
done  by  their  Award  is  this ;  they  have,  first  of  all,  allotted,  to  Mr. '  '  - 
Strode^  for  his  Interest  in  the  Warren,  a  certain  portion  of  'the  [  *lpOJ 
Waste  Land,  containing  102  Acres,  entirely  surrounding  the 
Warrener's  House  and  Garden,  called  Northaw  Wells^  which  Allotment  they' 
declare  is,  in  their  judgment,  a  full  compensation  and  satisfaction,  to  Mr. 
Strode,  for  all  his  Right,  Title  and  Interest  in  the  said  Warren.  I  do  not 
however  observe  that  the  Warren  is  any  where  mentioned  before.  It  was 
said  that  the  Commissioners  had  no  power  to  allot  the  102  Acres  in  question 
(which,  as  I  collected  from  the  Arguments  at  the  Bar,  form  the  identical 
Tract  of  Land  called  the  Warren),  in  lieu  of  Mr.  Strode^ s  Interest  in  the 
Warren.  It  is  not  denied  that  the  Commissioners  were  to  allot,  first  of  all, 
to  Mr.  Strode,  what,  in  their  judgment  (not  exceeding  a  certain  proportion) 
should  be  a  compensation  for  his  right  of  Soil  as  Lord  of  the  Manor  ;  and  it 
is  quite  idle  to  say  that  the  Commissioners  might  have  allotted,  to  Mr.  Strode, 
in  lieu  of  his  right  of  Soil  as  Lord  of  the  Manor,  the  81  A.  8  B.  88  p.,  and 
the  102  Acres  which  formed  the  Warren,  collectively,  but  that  they  had  no 
power  to  allot  to  him,  separately,  the  102  Acres  in  respect  of  his  right  of 
Soil  in  that  part  of  the  Waste  which  was  called  the  Warren,  and  the  81  a. 
8  R.  88  p.,  in  respect  of  his  right  of  Soil  in  the  other  parts  of  the  Waste. 
It  is  manifest  that  the  Commissioners,  in  making  their  Award,  have  merely 
divided  into  two  parts,  that  which  they  might  have  comprised  in  one,  undi- 
vided and  complete  Allotment.  My  opinion  therefore  is  that  they  have  not 
exceeded  the  Powers  conferred  on  them  by  the  Act  of  Parliament,  but  that 
they  were  authorized  to  do  what  they  have  done. 

This  Case  bears  no  resemblance,  whatever,  to  Cooper  v.  TItorpe, 
where  the  objection  to  the  Award  was  that  •the  Commissioners     [  •lOl  ] 
had  not  done  that  which  the  Act  required  them  to  do,  inasmuch 
as  they  had  not  made  any  Allotment  to  the  Rector,  expressly,  in  lieu  of  the 
Tithes  of   Waddingham,  and,  therefore,  notwithstanding  the  declaration  of 
the  Act  of  Parliament  in  that  Case,  that,  after  the  Award,  all  the  Tithes 
should  ceascy  the  Rector's  right  to  the  Tithes  of  Waddingham  remained. 
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For  the  reasons  which  I  hav<^*  stated,  I  think  that  the  second  and  third 

•  •  •  •      ' 

objeotioDs  are  not  sastamablerr.  *••* 

*  Mr, Drake,  appealed,  to  ihfi  Ju^^ChaneeUor,  from  this  Decision.  On  the  l(i»th  April  1838, 
his  Lordship  affirmed  the  Jajgaient,  as  to  the  first  objection ;  bat  said  that  the  second  and 
third  objections  shonld  bf  te;argUed  before  him  in  the  presence  of  two  of  the  Judges  of  the  Gout 
of  Common  Fleas.  ;i3fo&Q»»bjections  were  accordingly  re-argned  before  the  Lwd  ChancdUr, 
Lord  Chief  Josticcj^^i^o^  and  Mr.  Jostioe  Bosanquet:  and  those  two  learned  Jndgea  agreeing 
in  opinion  with  ^e  Tjortf  ChaneiUor,  that  the  second  and  third  objections  were  yalid,  his  Lord- 
ahip,  in  Fel^.«i83lf  jeyersed  the  Judgment  of  the  Ftce-C&inceUor  as  to  those  objections. 


m     • 


.  •t!*!i02  ]  •Phillips  v.  Everabd* 

.:  • 

1831 :  21st  December.    Specific  Performance,— Extcutor$. 

A,  leased  Premises  to  B,  for  10  years ;  and  B,  covenanted  not  !•  at$i^  the  Premises,  without 
A.^M  consenL  A,  agreed  to  grant  to  C  a  Lease  for  10  years,  from  the  end  of  B.^s  tenn,  sub* 
ject  to  the  same  Covenants  as  were  contained  in  BJb  Lease.  C.  died,  before  the  Lease  waa 
ezecnted  to  him.  A,  filed  a  Bill  against  Cs  Executors  (who  admitted  Assets),  for  a  Specific 
Performance  of  the  Agreement,  and  offered  so  to  qualify  the  Covenants  of  the  Lease,  as  that 
the  Executors  should  be  no  further  liable  thereon,  than  they  would  have  been  on  the  Coven- 
onts  which  ought  to  have  been  entered  into  by  the  Testator,  in  case  a  proper  Lease  had  been 
made  to  him.  Specific  Performance  of  fhc  Agreement  decreed,  with  a  reference  to  the  MauUt 
to  settle  the  Lease. 

Bt  an  Indenture  dated  the  19th  of  April  1819,  the  Plaintiff  demieed  to 
I$aae  Daidton^  his  Executors  and  Administrators,  a  Dwelling-house  with  the 
Out-buildings,  Yards  and  Gardens  thereunto  belongbg  and  adjoining,  situate 
in  Spalding  in  the  County  of  Lincoln^  and  also  two  pieces  of  Pasture  Land, 
containing  five  Acres,  for  10  years,  from  the  6th  of  April  1820,  at  the  year- 
ly Rent  of  2802. ;  and  it  was  thereby  agreed  that  it  should  not  be  lawful, 
for  Daulton*,  to  part  with  the  possession  of  the  demised  Premises,  to  any 
Person,  for  all  or  any  part  of  the  Term,  without  the  consent  of  the  Plaintiff^ 
his  Heirs  or  Assigns,  in  writing,  for  that  purpose,  first  had  and  obtained. 
DaultoTij  by  virtue  of  the  Lease,  took  possession  of  the  Premises,  and  con- 
tinued in  possession  of  the  same  until  the  year  1825,  when  he  entered  into  a 
Treaty,  with  Richard  JEverardy  to  assign  to  him  a  certain  part  of  the  Prem- 
ises, for  the  residue  of  the  Term  granted  by  the  Lease.  The  Bill  stated 
that,  on  the  occasion  of  such  Treaty,  Everard  offered  and  agreed  to  pay,  to 
DaiUtony  a  Bent  of  552.  per  annum,  for  the  Premises  to  which  the  Treaty 
related,  provided  that  DauUon  could  obtain  the  Plaintiff's  consent 
[  *103  ]  to  *the  Assignment  thereof,  and  provided  the  Plaintiff  would  con- 
sent to  grant,  to  him,  JSverardj  a  further  Lease  of  the  same  Prem- 
ises, for  seven  or  ten  years  at  the  same  Bent  of  552.  per  annum,  on  the  ez- 

*  This  Proviso,  as  it  was  set  forth  in  the  Bill,  did  not  extend  to  DauUmU  Execntori  or  Ad. 
ministrators.    Set  the  Judgment  of  AMhkunt,  J.  in  Boe  ▼.  Earriaon,  S  T.  R.  429. 
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plration  of  the  Term  granted  to  Daulton.  The  Plaintiff  consented  to  the 
proposed  Assignment,  and,  as  the  Bill  stated,  agreed  to  grant,  to  Evtrard  a 
further  Lease,  for  10  years,  of  the  Premises  proposed  to  be  assigned  to  him, 
at  the  Kent  of  551,  per  annum,  and  subject  to  the  same  CbvenantB  as  were 
eontaintd  in  Daulton^e  Leaee. 

In  order  to  show  that  Uverard  was  bound  to  take  the  further  Lease  upon 
the  Terms  before  mentioned,  the  Bill  set  forth  several  Letters  relating  there- 
to, which  had  l^pen  written,  by  Charles  Bonner,  as  the  Solicitor,  and  by  the 
desire  (as  the  Bill  alleged)  of  Uverard  to  the  Plaintiff,  and  the  Answers  re- 
turned thereto,  and  which  the  Bill  contended,  amounted  to  a  binding  Agree 
ment,  between  the  Plaintiff  and  Everard,  for  such  further  Lease. 

In  July  1825  Everatd  entered  into  possession  of  the  Premises  agreed  to 
be  assigned  to  him,  and  continued  in  possession  of  them  until  the  20th  of 
November  1829,  when  he  died,  having,  by  his  Will,  appointed  the  Defend- 
ants his  Ejcecutors ;  but  he  had  not  taken  any  Lease  from  the  Plaintiff,  in 
pursuance  of  the  alleged  Agreement.  After  Everard's  death,  the  Plaintiff's 
Solicitor  infbrmed  the  Defendants,  by  Letter,  that  the  Plaintiff  was  ready  to 
grant,  to  them,  a  Lease  agreeably  to  their  Testator's  Contract,  and  to  per- 
mit the  Covenants  J  vrhich  were  to  be  entered  into  on  their  parts,  to  be  so  qual- 
ified as  that  the  Defendants  might  be  no  further  liable  thereon, 
than  they  would  have  been  on  the  Covenants  which  ought  Ho  have  [  *104  ] 
been  entered  into  by  the  Testator,  in  case  a  proper  Lease  had  been 
made,  to  him,  in  his  lifetime,  and  he  had  executed  a  Counterpart  thereof. 
The  Di^Fendants,  however,  declined  to  accept  any  Lease  from  the  Plaintiff: 
upon  Which  the  Bill  was  filed,  charging  (amongst  other  things)  that  the 
Plaintiff  had  made  the  beforementioned  offer  to  the  Defendants,  and  praying 
that  the  Defendants  might  be  decreed  specifically  to  perform  the  Agreement 
so  made  and  entered  into  by  the  Testator,  and  that  they  might  be  decreed 
to  execute  the  Counterpart  of  a  proper  Lease  of  the  Premises,  to  be  execut- 
ed by  the  Plaintiff  for  carrying  the  Agreement  into  efiect  according  to  the 
true  intent  and  meaning  thereof. 

The  Defendants,  by  their  Answer,  said  that  they  did  not  believe  that  the 
Testator  ever  proposed  or  intended  to  bind  himself  to  take  the  further  Lease 
mentioned  in  the  Bill,  or  ever  entered  into  any  Agreement,  or  authorized 
Bonner  to  enter  into  any  Agreement  on  his  behalf,  with  the  Plaintiff,  to  take 
such  further  Lease,  but  that  the  Testator  only  intended  to  secure  to  himself, 
and  only  authorized  Bonner  to  treat,  with  the  Plaintiff,  for  securing  to  him 
the  option  of  having  such  further  Lease,  should  he  desire  the  same  :  they 
denied  all  knowledge  of  the  Letters  stated  to  have  been  written  by  Bonner 
to  the  Plaintiff;  and  added  that,  if  Bonner  ever  wrote  any  sodi  Letters,  he 
did  not  write  them  at  the  desire  olr  with  the  approbation  of  the  Testator,  or 
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under  his  instructions,  bat  had  exceeded  any  instmctions  given  to  him  by 
the  Testator :  they  admitted  that  they  had  proved  the  Willy  and  had  possess- 
ed Assets  of  the  Testator  more  than  sufficient  to  discharge  all  his  Debts, 
Funeral  and  Testamentary  Expenses,  and  also  to  pay  all  future, 
[  •lOS  ]  accruing  Rent  of  the  Premises,  during  the  Term  of  10  years  'from 
Lady-day  1830  (on  which  day  the  original  Lease  expired),  in 
case  the  Court  should  be  of  Qpinion  that  a  Lease,  for  that  Term,  and  at  the 
Rent  before  mentioned,  ought  to  be  accepted  by  them :  they  submitted 
whether  the  alleged  Contract  (if  any  such  was  ever  entered  into)  could  be 
then  specifically  performed  by  the  Defendants,  so  as  to  place  them  in  the 
same  situation  as  if  the  Testator  had  himself  accepted  a  Lease  of  the  Prem- 
ises, and  expose  them  to  no  further  or  other  Liabilities,  and  whether,  under 
the  circumstances,  the  Plaintiff  ought  not  to  be  left  to  enforce  the  Contract 
(if  any)  at  Law. 

The  Plaintiff  having  entered  into  Evidence  to  prove  his  Case,  the  Cause 
now  came  on  to  be  heard  ;  when  two  questions  were  raised  ;  first,  whether 
the  Letters  constituted  a  binding  Agreement  between  the  Plaintiff  and  the 
Testator ;  second,  if  they  did,  whether  a  specific  performance  of  the  Agree- 
ment, could  bo  decreed  against  the  Defendants,  they  being  the  Executors  of 
the  Party  with  whom  the  Agreement  of  the  Lease  had  been  entered  into. 

Sir  E,  Sugden  and  Mr.  Bolfe,  for  the  Plaintiff. 

Mr.  Knight  and  Mr.  Qarratt  for  the  Defendants,  as  to  the  second  ques- 
tion, said  that  the  original  Lease  contained  a  Covenant  against  Assignment : 
that  the  further  Lease  was  to  be  subject  to  the  same  Covenants  as  the  origi- 
nal Lease ;  but,  if  the  Defendants  took  the  further  Lease,  they,  being  Exe- 
cutors, must  assign  it.  Seei's  v.  Hind  (a)  :  that  it  was  impossi- 
[  •lOB  ]  ble  so  to  frame  the  Covenants  of  the  further  Lease,  as  not  to  •bind 
the  Executors  in  any  other  way  than  they  would  have  been  bound, 
if  the  Lease  had  been  made  to  the  Testator  in  the  first  instance :  and  that 
the  Reddendum  would  amount  to  a  Covenant  for  payment  of  the  Rent,  and 
would  bind  the  Defendants,  though  they  should  assign  the  Lease. 

Sir  JE,  Sugdenj  in  reply,  said  that  Seer$  v.  Hind  did  not  decide  the  ques- 
tion :  that  in  Deen  v.  Skeggs  (6)  the  Court  were  equally  divided  upon  the 
point :  Boe  v.  Galliers  (c),  Doe  v.  Carter  (d),  Boe  v.  Harrison  (e),  in 
which  last  Case,  it  was  expressly  decided  that  the  Executors  or  Administra- 
tors of  a  Lessee,  might  be  restricted,  by  Covenant,  from  assigning  a  Lease. 

The  Vice- Chancellor  said  that  the  Agency  of  Bonner  was  established  by 

(a)  1  Yes.  jun.  294. 

(&)  Cited  in  2  T.  B.  1S4,  and  S  T.  R.  66.         (c)  fi  T.  R.  133.  (<f)  8  T.  R.  67. 

(«)  2  T.  R.  425.  The  Ctses  as  to  restraints  on  Alienation,  are  collected  in  1  Swanst.  481. 
note)  to  which  add  Wiikinton  t.  Wilkinsont  Coop.  C.  C.  259,  and  3  Swanst.  616;  Cooper  y. 
Wyatt^b  Madd.  482 ;  Stephens  v.  /amef,  ante,  rot  ir,  p.  499. 
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the  Evidence,  and  that  the  Letters  identified  the  Premises,  and  particulariz- 
ed the  Terms  upon  which  the  Lease  was  to  have  been  granted  to  the  TestSr 
tor,  and  consequently  that  they  constituted  a  binding  Agreement  for  the 
Lease  ;  and  that,  with  respect  to  the  form  of  the  Lease  to  be  granted,  by  the 
Plaintiff,  to  the  Defendants,  it  must  be  referred,  to  the  Master,  to  settle  it. 
Declare  that  the  Agreement  contained  in  the  several  Letters  of  the  Plain- 
tiff, bearing  date,  &c.,  and  in  those  of  C.  Bonner ^  in  the  Plead- 
ings mentioned,  bearing  date,  •&c.,  ought  to  be  specifically  per-  [  •lOT  ] 
formed  and  carried  into  execution,  and  decree  the  same  accord- 
ingly :  and  let  it  be  referred,  to  the  Master  of  this  Court  in  rotation,  to  set- 
tle and  approve  of  a  proper  Lease  of  the  Estate  and  Premises  comprised  ia 
the  said  Agreement,  in  case  the  Parties  differ  about  the  same ;  and  let  the 
Plaintiff  execute  the  said  Lease,  and  the  Defendants  Henry  JEverard  and 
Robert  JSverardj  the  acting  Executors  of  Richard  Everard  deceased,  the 
Testator  in  the  Pleadings  named,  execute  a  Counterpart  thereof:  and  let 
the  said  Master  tax  the  Plaintiff  his  Costs  of  this  Suit,  up  to  this  time  ;  and 
let  the  said  Defendants,  as  such  Executors,  pay,  to  the  Plaintiff,  what  shall 
be  taxed  for  such  Costs :  and  any  of  the  Parties  are  to  be  at  liberty  to  ap- 
ply, &c.' 


Bolton  v.  The  Cobpobation  of  Ltvebpool. 

The  Motion  made,  in  this  Cause,  for  the  production  of  Documents  in  the 
possession  of  the  Defendants,  is  reported,  ante.  Vol-  III,  p.  467.  The  Judg- 
ment of  the  Lord  Chancellor^  affirming  his  Sonor^M  Order,  is  reported  in  1 
Mylne  &  Keen,  88. 


•Lbmprierb  v.  Valpy.  [  •108  ] 

1832:  13th  January  &  18th  Febraary.^Potoer.^F^iiM  Qwerte, 

A  Married  Woman  haring  power  to  dispose  of  Property,  by  her  Will  executed  as  required  hj 
the  Power,  but  not  referring  to  H,  gaye,to  her  Hosband,  all  the  Property  which  she  might  die 
possessed  of^  or  have  in  Bcyersion  or  in  Expectation :  Held  not  to  be  an  Execution  of  the 
Power. 

£y  Lidentures  of  Lease  and  Release,  dated  the  14 tb  and  15th  of  Decern- 

*  No  farther  Proceedings  were  had  in  the  Canse.    The  Defendants  execated  a  Leaie,  not 
settled  by  the  Master,  and  paid  ihe  Costo  of  the  Suit. 

Vol.  V.  10 
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a  Daughter  or  Daughters,  should  attain  that  age  or  be  married  under  that 
age,  to  be  equally  divided  between  them  if  more  than  one,  but,  in  case  there 
should  be  no  such  Child  of  the  Marriage,  then  in  Trust  for  the  Next  of  Kin 
of  Elizaheih  Deane^  according  to  the  Statutes  of  Distribution,  and  as  if  she 
had  died  unmarried,  without  Issue  and  Intestate.  And  JElizaheth  Deane 
conveyed,  to  Valpy  and  Andreips  and  their  Heirs,  her  Remainder  or  Rever- 
sion in  Fee  expectant  on  the  decease  of  the  Survivor  of  the  Persons  therein 
named,  of  and  in  one  Fourth  Part  of  the  Messuage  with  the  Appurtenances, 
situate  in  Reading^  and  also  all  other  Lands  and  Hereditaments  wherein 
she,  or  any  Person  in  Trust  for  her,  had  any  Estate  of  Freehold  or  Inheri" 
tance  in  Possession,  Remainder  or  Expectancy  in  the  County  of  Berka^  or 
elsewhere  within  the  United  Kingdom^  to  hold  the  same  to  the  use,  after  the 
Marriage,  of  John  Lemprierey  for  life,  and,  afterwards,  to  the  use  of  such 
Person  or  Persons,  and  for  such  Estate  and  Estates,  Interest  and  Interests, 

Ends,  Intents  and  Purposes,  and  with,  under  and  subject  to  such 
[  •112  ]     Powers,  Provisoes,  •Declarations  and  Agreements  as  Elizabeth 

Deaniy  alone,  and  notwithstanding  her  Coverture,  by  any  Deed 
or  Deeds,  Instrument  or  Instruments  in  writing,  to  be  sealed  and  delivered, 
by  her,  in  the  presence  of  Two  or  more  credible  Witnesses,  or,  by  her  last 
Will  and  Testament  in  writing,  or  any  Codicil  or  Codicils  in  writing,  or  any 
Writing  or  Writings  in  the  nature  of  a  Will  or  Codicil,  to  be  signed  and  pub- 
lished, by  her,  in  the  presence  of  Three  or  more  credible  Witnesses,  should 
direct  or  appoint ;  and,  in  default  of  such  Direction  or  Appointment,  to  the 
use  of  Elizabeth  Dearie^  her  Heirs  and  Assigns  for  ever.  And  the  Inden* 
ture  of  Release  contained  a  Covenant  by  John  Lamprierej  and  Declaration 
by  Elizabeth  Deane^  that  in  case,  at  any  time  during  the  Coverture,  any 
Real,  Personal,  or  mixed  Estates  or  Effects,  should  come  to,  or  vest  iu  Eliz- 
abeth Deane  or  John  Lempriere,  in  her  Right,  the  same  should  be  conveyed 
and  assigned,  by  them,  to  Valpg  and  AndrewB^^  to  such  as  should  be  Real 
Estate,  to  the  same  uses  as  were  thereinbefore  declared  concerning  the  Real 
Estate  of  Elizabeth  Deane^  and,  as  to  such  as  should  be  Personal  Estate, 
upon  the  same  Trusts  as  were  thereinbefore  declared  concerning  the  1,200^ 
Bank  Annuities  and  600?.  Bank  Stock,  and  1,000Z.  Reduced  Annuities. 

The  Marriage  was  celebrated  on  the  18th  December  1813.  Shortly  after- 
wards Mrs.  Lempriere'8  Father  died ;  and,  thereupon,  her  Share  of  the 
1,000?.  Reduced  Annuities  was  transferred  to  the  Trustees  of  the  Settlement, 
In  February  1818  Mrs.  Lempriere^$  Mother  died,  and,  in  August  following, 

her  Share  of  the  1,200?.  Bank  Annuities  was  transferred  to  the 
[  •lis  ]     same  Trustees.     In  the  same  month,  the  Trustees  of  the  Will  •of 

Sarah  Spicer,  transferred,  to  the  Trustees  of  the  Settlememt, 
Mrs.  Lempriere'%  Share  of  a  Sum  of  2,000?.  Three  per  Cent.  Reduced  An 
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nuities,  which  had  been  given  in  Trust  for  her  Mother  for  Life,  and,  after- 
wards, forsach  of  her  Children  as  should  survive  her. 

Sarah  Bostoek^  who  died  in  1820,  bequeathed  a  Legacy  of  500i.,  to  the 
Trustees  of  the  Settlement,  upon  the  Trusts  thereof,  and  in  May  1825  that 
Legacy  was  paid  to  them,  and  they  laid  it  out  in  the  purchasd  of  619/.  3«. 
%d.  Three  per  Cent.  Consols,  in  their  names.  The  other  Sums  of  Stock 
80  transferred  to  the  Trustees,  were  afterwards  sold  out  by  them,  and  the 
Produce  was  invested  in  the  purchase,  in  their  Names,  of  991/.  10«.  Id. 
Navy  Five  per  Cents.,  and  that  Sum  was  afterwards  converted  into  1,0412. 
1«.  Id.  New  Four  per  Cents. 

In  April  1821,  Mrs.  Lempriere  diiQA  having  made  her  Will,  dated  the  4th 
of  August  1818,^n  the  words  following ,  ^^  I  Elizabeth  Ltrnpriere^  of  Extter 
in  the  County  of  Devon^  give  and  bequeath  to  my  dear  Husband,  the  Rev. 
Dr.  Lempriere  J  all  the  Property  of  which  1  may  die  possessed,  or  have  in 
Reversion  or  in  Expectation :  and  I  appoint  my  said  Husband  sole  Execu- 
tor of  this  my  last  Will."  The  Attestation  Clause  to  the  Will  was  as  fol- 
lows :  "  Signed  and  delivered  in  the  presence  of  W,  H.  Vtale,  W.  V, 
Sennah,  J.  W.  T,  FelV 

Mrs.  Lempriere  left  two  Children  only,  the  infant  Defendants  Anne 
Lempriere  and  Charles  Lempriere.  Dr.  Lempriere  proved  his  late  Wife's 
Will,  and  shortly  after  her  death  he  applied,  to  the  Trustees  of  the  Settle- 
ment, for  a  transfer  of  the  Trust  Property ;  but  the  Trustees 
declined  to  transfer  it  to  him  without  the  sanction  of  the  *Court  [  *114  ] 
of  Chancery,  and  Dr.  Lempriere  died  before  he  had  commenced 
Proceedings  to  compel  the  Trustees  to  make  the  Transfer.  By  his  Will, 
dated  the  19th  of  May  1821,  duly  executed  and  attested,  he  gave,  devised 
and  bequeathed  all  his  Freehold  Lands  and  Hereditaments,  and  all  his  Per- 
sonal Estate  and  Effects,  to  James  Parkin^  and  to  the  Plaintiff  William 
Bury  Moore,  and  to  his  Son,  the  Plaintiff,  Everard  Lempriere,  upon  cer- 
tain Trusts  for  the  benefit  of  his  Children,  and  appointed  Everard  Lem- 
priere and  William  Bury  Moore  Executors  of  his  Will.  The  Testator  died 
on  the  1st  of  February  1824,  leaving  seven  Children,  by  a  farmer  Mar- 
riage; (who  were  Plaintiffs  in  the  Cause)  and  the  Defendants,  Anne  Lem- 
priere and  Chas.  Lempriere  his  only  Children  by  his  marriage  with  Eliz. 
Lempriere,  living  at  his  death. 

The  Bill  charged  that  Mrs.  Lempriere*s  Will  operated  as  a  due  execution 
of  the  Power  of  Appointment  given  to  her  by  the  Settlement,  and  that  the 
Trust  property  was  duly  bequeathed  and  appointed  to  her  Husband,  and 
passed,  by  his  Will,  to  his  Executors,  and  that,  therefore,  the  Plaintiffs, 
Everard  Lempriere  and  William  Bury  Moore  were  entitled  to  have  the 
Trust  Property  transferred,  to  them,  for  the  purposes  of  his  Will ;  but  that 
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the  defendants  Anne  Lempriere  and  Charles  Lempriere  clmimed,  as  the 
only  Children  of  Elizabeth  Lempriere,  to  be  entitled  thereto  m  in  default 
of  Appointment  by  her. 

The  Bill  prayed  that  Mrs.  Lempriere^$  Will  might  be  established  and  de- 
clared to  be  a  due  execution  of  the  Power  of  Appointment,  of  the  Trust 
Property,  given  to  her  by  the  Settlement,  and  that  the  Defend- 
[  *115  ]  ants  Vtdpy  and  Andreue,  might  be  ordered  to  transfer  *the 
1,041Z.  l8.  Id.  New  Four  per  Cents.,  and  619/.  8».  %d.  Con- 
sols, to  the  Plaintiffs,  Everard  Lempriere,  and  William  Bury  Moore,  as  the 
Executors  of  Dr.  Lempriere,  and  to  pay  them  the  dividends  accrued  there- 
on since  Mrs.  Lempriere*B  death,  and  also  to  pay  to  them,  all  such  other 
Monies  as  might  be  then,  or  might  thereafter  come  into  their  hands,  in  re- 
spect of  the  Trusts  of  the  Settlement. 

Two  of  the  Witnesses  to  Mrs.  Lempriere^s  Will,  were  examined  fbr  th^ 
Plaintiffs.  They  deposed  that  she,  in  their  presence,  and  in  the  presence  of 
the  other  Witness  (who  they  had  been  informed  and  believed  had  since  died 
in  Bengal)  signed  the  paper  writing  purporting  to  be  her  Will,  and  declared 
the  same  to  he  her  Will,  and  that  the  Names  of  the  Witnesses  were  of  their 
respective  proper  Handwritings,  and  that  they  subscribed  their  Names,  in 
the  Testatrix's  presence  and  in  the  presence  of  each  other.  The  Witnessed, 
on  their  Cross-examination,  said  that  the  Testatrix  signed  the  Paper  Writing, 
and  Bcdd  that  it  was  her  Will,  in  their  presence  :  and  one  of  them  added 
that  he  did  not  recollect  whether  she  said  that  she  published  it  as  her  Will. 
Sir  E.  Sugden  and  Mr.  Whitmarsh,  for  the  Plaintiffs : 

The  question  is  whether  Mrs.  Lempriere^s  Will  is  a  due  execution  of  the 
Power  reserved  to  her,  by  the  Settlement,  over  the  Funded  Property  :  no 
question  arises  as  to  the  Real  Estates.  Where  a  married  Woman  makes  a 
Will,  (which  she  has  no  capacity  of  doing  except  in  executionof  a  Power  ex^ 
pressly  given  to  her)  it  is  a  strong  circumstance  to  show  that  she  intended  to  ex- 
ercise that  Power.  Where  a  Person  having  a  capacity  to  dis- 
[  •lie  ]  pose  •of  Property,  as  well  as  a  Power  over  it,  makes  a  Disposi- 
tion of  that  Property,  and  it  is  equivocal  whether  he  intended 
it  to  take  effect,  under  the  Power,  or  by  virtue  of  his  capacity,  the  Courts 
hold  that  it  is  not  an  execution  of  the  Power.  But  a  married  Woman  has 
no  capacity  to  give,  except  by  force  of  her  Power,  and,  if  she  executes  an 
Instrument,  it  can  have  no  operation  except  under  the  Power  ;  and  there- 
fore, the  Court  will  not  deny  to  it  that  operation,  which  alone  can  give  it 
effect. 

This  Case  does  not  fall  within  Lovell  v  Knight  (a).    In  that  Case,  which 

(a)  AnUt  rol.  iii.  p.  275.    The  Jad^^nt  was  affirmed  by  the  Lord  ChanceUorin  December 
1S81. 
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came  before  your  Honor ^  on  Further  Directiocs,  the  Testatrix  gave  and  be- 
queathed the  whole  of  her  property,  both  Real  koA.  Personal.  It  appeared, 
however,  by  the  Ma9ter*B  Report,  that  she  had  no  Ileal  Property,  but  only 
terms  for  years*  The  Judgment  seems  to  turn  upon  that  point,  and  to  treat 
the  Will  as  if  it  had  been  made  by  a  person  who  was  sui  juris.  The  argu- 
ment fouiMled  oa  the  dbability  of  the  Lady  to  make  a  Will  except  under 
the  Power,  was  ivot  adverted  to«  Here  the  Testatrix  gives  all  the  Prop^ty 
which  she  might  die  possessed  of,  or  have  in  reversion  or  in  Expectation.  She 
had  Property  subject  to  the  Power,  of  every  one  of  those  descriptions :  and 
she  had  no  Property  in  Possession,  in  Reversion,  or  in  Expectation,  which 
was  not  subject  to  the  Power. 

The  Powier  over  the  5002.  secured  by  the  Promissory  Note,  was  to  be  ex- 
ercised siisply  by  a  Will^  or  any  Writing  in  nature  of  a  Will :  as 
to  the  Funded  Property,  *the  Power  was  to  be  exercised  by  a  [  *117  ] 
Will  signed  and  published  by  the  Testatrix  in  the  presence  of 
Two  or  more  credible  Witnesses ;  but  the  Witnesses  were  not  required  to 
attest  the  signing  and  publication.  The  Attestation  Clause  expresses  that 
the  Will  was.  signed  and  delivered  bj  the  Testatrix  in  the  presence  of  the 
Witnesses.  It  appears  however,  by  the  Evidence,  that  the  Will  was  duly 
executed  according  to  the  Power ;  and,  besides,  the  delivery  of  a  Will,  has 
been  decided  to  be  equivalent  to  publication.     Trimmer  v.  Jackson  (6). 

Mr  Pepys  and  Mr.  TorrianOy  for  the  Infant  Defendants,  Anne  Lem- 
friers  and  Clias.  Lempriere  : 

Ibj9  Decision  in  Lovell  v.  JShigJUf  was  affirmed  on  Appeal,  and  it  is  now 
the  Law  of  the  Court. 

[The  Vice' Chancellor : — In  that  Case,  it  appeared,  by  the  Master^ s  Re- 
port, that  the  married  Woman  had  other  Property  than  that  which  was  com- 
prised in  the  Settlement.  She  was  entitled  to  112^.,  arising  from  Savings, 
in  the  hands  of  the  Trustees  of  the  Settlement.] 

The  Decision  did  not  tufrn  upon  there  being  that  Sura  of  112Z.,  and  the 
Terms  of  the  Will  were  not  referrible^to  it.  The  Judgment  in  that  Case, 
was  founded  on  the  general  principle,  which  is  that  an  Instrument  shall  not 
be  held  to  be  an  exercise  of  a  Power,  unless  it  clearly  refers  to  the  Power, 
or  to  the  Property  which  is  the  subject  of  it.  The  Terms  used  by  Mrs. 
LemprierCy  are  quite  as  general  as  those  used,  by  the  Testatrix,  in  Lovell  v. 
Knight :  and  there  is  nothing,  either  in  the  expressions  in  the 
•Will,  or  in  the  nature  of  the  Property,  which  can  distinguish  the  [  ^118  ] 
one  Case  from  the  other. 

The  Witnesses  have  stated  what  was  done  and  smd  by  the  Testatrix  in 
their  presence.     It  is  net  cLear>  from  their  evidence,  that  the  Will  was  pub- 

(&)  4  Bum's  EccL  Law,  130 ;  ttd  seaiStbieoaT.  ^Meo%  anU,  toL  it.  p.  65fi. 
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lisbed  :  the  Attestation  Glauses  expresses  it  to  have  been  signed  and  deliv- 
ered ;  and  one  of  the  Witnesses  says  that  he  does  not  recollect  vrhether 
anything  was  said  aboat  publication. 

Mr.  Knight  and  Mr.  James  Rasstll  appeared  for  the  Defendants,  Valpy 
and  Andrews^  the  Trustees  of  the  Settlement. 

The  ViCE-CnANCBLLOR,  after  stating  the  Trusts  of  the  Settlement,  and 
the  Covenant  for  settling  the  Real  and  Personal  Property  which  niight-there- 
after  vest  in  Mrs.  Lempriere^  or  in  her  Husband  in  her  Bight,  continued  as 
follows  : 

It  does  not,  however,  appear  that  there  was  any  such  subsequent  Real  or 
Personal  Estate. 

There  were  two  Children  of  the  Marriage.  Mrs.  Lempriere  died  in  the 
lifetime  of  her  Husband,  having  made  a  Testamentary  Instrument  in  these 
words  :  "  I  Elizabeth  Lempriere,  of  Exeter  in  the  County  of  Devon,  give 
and  bequeath,  &c. 

The  Attestation  Clause  to  this  Will  was  as  follows :  ^'  Signed  and  deliyer- 
ed  in  the  pretence  of,  &c." 

This  Instrument  was  duly  proved  by  Dr.  Lempriere. 
[  *119  ]  *It  was  said  that  there  was  no  question  as  to  the  Real  Estate, 
and  none  was  raised  at  the  Bar.  The  only  question  was  as  to 
the  Funded  Property,  and,  with  respect  to  that,  it  was  said :  1st,  That  the 
Will  could  not  be  objected  to  as  an  insufficient  execution  of  the  Power,  by 
reason  that  the  Witnesses  attested  its  signing  and  delivery  onlj,  and  not  its 
publication  :  and,  2dly,  that,  taking  the  Will  to  be  duly  signed  and  publish- 
ed, it  operated  as  an  appointment  of  the  Property  in  question. 

Upon  the  first  point  it  is  observable  that  the  terms  of  the  Power  did  not 
require  the  Witnesses  to  make  any  written  attestation  at  all.  The  Case  is, 
therefore,  free  from  the  objection  that  was  made  in  Moodie  y.  Ried(js),  and 
the  Cases  there  referred  to,  where  the  Witnesses  did  Qot  sign  an  Attesta- 
tion, in  writing,  of  the  signing  and  publishing,  which  were  required  to  be 
attested.  But  even  admitting  those  Cases  to  be  Law,  it  appeared,  by  the 
Evidence  in  this  Cause,  as  well  as  by  the  written  Attestation,  that  the  Will 
was  produced  and  delivered  by  Mrs.  Lempriere.  In  Moodie  v.  Ried  Lord 
Chief  Justice  Qibhs  says :  ^'  If  the  act  of  the  Testatrix,  in  calling  on  the 
Witnesses  to  attest  her  Will,  be  a  publication  of  it,  then  their  attesting  that 
she  signed  it,  attests  her  publication  also  ;  because  they  attest  that  by  which 
she  publishes  it."  His  Lordship  also  says :  ^'  I  do  not  know  what  the  pub- 
lication of  a  Will  is.  I  can  only  suppose  it  to  be  that  by  which  a  Person 
designates  that  he  means  to  give  effect  to  a  Paper  as  his  Will."  And,  con- 
sistently with  what  the  Lord  Chief  Justice  is  reported  to  have  said,  my  opi- 

c)     Taant  S55,  and  1  Mad.  516. 
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Dion  18  that  the  Will,  in  this  Case,  by  having  been  first  signed, 

and  then  delivered,  'to  the  Witnesses,  by  Mrs.  Lempriere^  in  order     [  120  ] 

that  they  might  attest  it,  has  been  duly  signed  and  published  by 

her  within  the  Terms  of  the  power. 

Upon  the  second  point,  it  was  forcibly  urged  that,  where  a  Person  has  a 
Power,  but  no  capacity  to  give  except  by  force  of  the  Power,  an  Instrument 
professing  to  give,  can  only  operate  as  an  execution  of  the  Power,  and,  there- 
fore, must  be  an  execution  of  the  Power,  if  duly  executed  within  the  Terms 
of  the  Power ;  and  it  was  said  that  this  observation  is  especially  applicable  to 
the  Case  of  a  Feme  Coverte,  who  has  no  inherent  Power  in  herself  to  make 
a  Will.  It  appears  to  me  that  these  observations  cannot  affect  the  present 
Case  ;  because,  though  a  married  Woman  in  some  sense  has  no  Capacity  to 
give,  yet,  under  certain  circumstances,  she  may  give,  with  the  consent  of 
her  husband,  and  even  against  his  consent.  If  she  has  in  herself  a  repre- 
sentative character,  by  being  the  Executrix  of  a  Party  deceased,  by  making 
a  Will  and  appointing  her  Husband,  or  any  other  Person  her  Executor,  she 
may,  provided  her  Husband  consents  that  her  Will  shall  be  proved,  transmit 
to  him  or  her  other  Nominee,  her  own  representative  character ;  and  many 
Cases  may  be  put,  in  which  it  will  be  more  beneficial,  for  her  Husband  or 
other  Persons  connected  with  her,  that  the  representation  by  Executorship 
should  be  continued,  than  that  it  should  be  destroyed.  She  may  have  Pro- 
perty settled,  simply,  to  her  separate  use  ;  and  her  Will  making  a  general 
Disposition  of  her  Property,  would  pass  what  is  so  settled.  In  this  very 
Case,  the  Settlement  which  gives  rise  to  the  question  before  the  Court,  shows 
that  Mrs.  Lempritre  had  property,  namely,  the  5002.,  settled, 
simply  to  her  separate  use,  which  would  pass  by  a  ^general  Gift  [  *121  ] 
made  by  Will.  It  cannot,  therefore,  be  assumed,  on  principle, 
that  the  Will  of  a  Feme  Coverte  is,  of  necessity,  altogether  inoperative  as 
a  Will.  And  no  Case  has  been  quoted,  nor,  at  the  hearing  did  I  recollect 
any,  nor  have  I  since  been  able  to  find  any,  in  which  it  has  been  held  that 
the  Will  of  a  Feme  Coverte,  professing  to  give  all  her  Property,  in  general 
terms,  must  be  taken  to  be  an  execution  of  mere  Powei's,  which  she  may  pos- 
sess. If  any  such  case  had  existed,  the  Counsel  for  the  Plaintiff,  whose  able; 
TreaUse  on  the  Doctrine  of  Powers,  is  so  well  known  to  the  Profession, 
would  have  named  it. 

The  Will  of  Mrs.  Lempriere  seems  to  me  to  be  nothing  more  than  a  gen- 
eral Gift  of  her  Property,  not  referring  to  the  Power  which  she  had,  or  the 
subject  of  the  Power,  and,  therefore,  according  to  the  known  Rule,  as  laid 
down  in  Standen  v.  Standen  (d),  Standen  v.  HP  Nab  («),  Bennet  v.  Ahur- 

(d)  2  Yes.  Jan.  589.  (e)  6  Bro.  P.  C.  193. 2d  Edition. 

Vol.  V.  11 


122  CASES  IN  CHANCERY. 


1832— Pickford r.  Hanter. 


rotv  (/),  JoneB  v.    Tucker  (^),  JontB  v.    Curry  (A),  not  an  execution  of 
her  Power. 

This  is  my  opinion  of  the  Case,  independently  of  the  Decision  in  Lovdl  v. 
Knight.  The  original  Decision  upon  that  Case,  I  should  have  considered 
as  of  little  weight ;  but,  as  it  has  been  affirmed  by  the  Lord  Chancellor^  I 
am  not  now  at  liberty  to  depart  from  it,  and  it  seems  to  me  to  govern  the 
present  Case.  I,  therefore,  decide  that  Mrs.  Lempriere^e  Will,  was  not  an 
execution  of  her  Power  over  the  Shares  of  the  Bank  Annuities. 


[  •122  ]  •PxcKFORD  v.  Hunter* 

1131  :  fi4th  November.— P/ftirfin^f  — CWttor''  Suit. 

To  a  Creditor's  Bill,  the  Defendants  pleaded  a  Decree  obtained,  by  other  Creditors  in  a  prior 
Suit.  Plea  over-ruled :  the  Decree  being  less  beneficial  to  the  Plaintiffs  than  they  might  ob- 
tain in  their  own  Suit. 

The  Bill,  which  was  filed  on  the  18th  of  June  1881,  against  William 
Bunter^  William  Watkirty  and  Rebecca  Nicks  an  Infant,  stated  that,  previ- 
ous to  1826,  the  Plaintiffs  carried  on,  and  did  still  carry  on  the  business  of 
common  Carriers,  in  copartnership  together,  in  London  ;  that,  in  the  course 
of  their  business,  they  had  large  dealings  at  Leamington^  in  the  County  of 
Warwick  ;  that,  in  1825,  they  agreed  with  Richard  Nicks ^  that  he  should 
act,  as  their  Agent,  in  managing  their  Concerns  at  that  place,  and  that  he 
should  be  responsible,  to  them,  for  all  Freights  and  Carriages  of  Goods  com- 
ing to  his  hands,  as  their  Agent,  and  chargeable  at  Leamington  ;  and  that 
the  Plaintiffs  should  pay  to  him  a  Commission,  of  Five  per  Cent.,  upon  the 
amount  of  all  such  Freights  and  Carriages :  that  Nicks  received  various 
Sums  of  Money,  from  different  Persons,  on  the  Plaintiffs'  account,  but  he 
had  not  accounted,  to  them,  for  such  Monies,  since  the  31st  of  Decem- 
ber 1829,  and  that,  at  his  death,  he  was  indebted  to  them,  on  account  of 
such  monies,  after  deducting  his  Commission,  in  the  Sum  of  258Z.  14«.  6d, : 
that  he  was  also,  at  his  death,  indebted,  as  it  was  alleged,  to  several  other 
Persons,  and  that  he  was,  at  the  time  of  making  his  Will  and  Codicil 
after  mentioned,  and  at  his  death,  seised  in  Fee  of  divers  Real  Es- 
tates,  and  that  he  was,  at  his  death,  possessed  of  considerable  Person- 

*  The  Keport  of  this  Case  has  been  postponed  on  account  of  the  Editor  being  delayed  in 
procuring  the  Briefs. 

(/)  8  Yes.  609.  ig)  2  Mer.  588.  {h)  1  Swanst  66. 
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al  Estate  ;   aod  that  he  made  his  •Will  dated  the  27th  of  March     [  •123] 
1830,  and  executed  and  attested  so  as  to  pass  Freehold  Estates, 
and  thereby,  after  giving  a  small  Annuity  as  therein  mentioned,  he  gave 
the  Residue  of  bis  Estate  and  Effects,  Real  and  Personal,  to  bis  Daughter, 
the  Defendant  Rtbtcea  Nicks j  her  Heirs  and  Assigns,  and  appointed  the 
Defendant  WilUam  Hunter^  sole  Executor  of  his  Will  and  Guardian  of  his 
said  Daughter ;  that  the  Testator  made  a  Codicil  to  his  Will,  dated  the  28th 
of  March  1830,  and  which  was  also  executed  and  attested  so  as  to  pass 
Freehold  Estates,  and  he  thereby  appointed  the  Defendant,  William   Wat- 
kin,  to  be  an  Executor  to  his  Will,  jointly  with  Hunter ,  and  empowered 
them  to  sell  his  Real  Estate,  and  to  convey  the  same  to  the  Purchaser  or 
Purchasers  thereof,  and  the  Monies  arising  from  such  Sale  to  be  disposed  of 
as  his  Personal  Estate  ;  that  the  Testator  died  on  the  28th  of  March  1830, 
leaving  the  Defendant  Rebecca  Nicks  his  only  Child  and  Heiress  at  Law, 
and  that  Hunter  and  Watkin  duly  proved  the  Will  and  Codicil  on  the  7  th 
of  October  1880  :  that,  upon  the  death  of  the  Testator,  Hunter  and  Watkin 
entered  into  Possession  or  Receipt  of  the  Rents  and  Profits  of  the  Testator's 
Real  and  Leasehold  Estates,  and  had  ever  since  continued  in  such  Posses- 
sion or  Receipt,  and  had  possessed  all  the  Testator's  Personal  Estate  :  that 
Nicks  carried  on,  at  his  death,  the  Trades  or  Businesses  of  a  Carpenter  and 
Builder  and  Timber-merchant  and  Wharfinger,  and  was,  as  carrying  on  such 
Trades  or  Businesses,  at  bis  death,  a  Trader,  liable  to  the  operation  of  the 
Bankrupt  Laws.    The  Bill  charged  that  the  Defendants,  the  Executors,  had 
not  only  not  used  due  diligence  in  administering  the  Testator's  Assets,  but 
that,  in  fact,  with  a  view  of  delaying  the  Payment  of  the  Testa- 
tor's Debts,  and  of  having  a  pretence  for  •delaying  such  Payment,     [  '124  ] 
a  common  Creditor's  Bill  bad  been  filed,  on  the  17th  of  Decem- 
ber 1830,  by  Matthew  Chinn  and  William  Langham  and  William  Francis 
Patterson,  as  Creditors  upon  the  Testator's  Assets,  and  that  such  Bill  was 
filed  against  the  Defendants,  Watkin,  Hunter,  and  Rebecca  Nicks :  that 
the  Plaintiffs  in  the  present  Suit,  had  ascertained  that  Patterson  was  tlie 
Solicitor  who  instituted  the  former  Suit,  and  that  no  Answer  had  been  put 
in  by  any  of  the  Defendants  to  that  Suit ;  but  that  appearances  had  been 
entered,  for  all  of  the  Defendants  thereto,  by  Patterson,  as  their  Solicitor, 
and  that  that  Suit  was,  altogether,  a  friendly  Suit,  and  had  been  instituted 
with  a  view  of  preventing  any  other  Creditor  of  the  Testator  from  instituting 
a  Suit,  and  with  the  intention,  in  case  any  other  Creditors  should  institute  a 
Suit,  of  Proceeding,  in  the  Suit  so  instituted  by  Patterson  as  aforesaid,  to  ob- 
tiun  a  Decree  as  speedily  as  possible,  in  order  that  the  Defendants,  Watkin  and 
Hunter,  might  keep  the  disposal  of  the  Testator's  Assets  under  their  own  con- 
trol :  That  Ohinn  (who  was  a  Bricklayer)  was  interested  with  the  Testator  in 
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various  portions  of  his  Leasehold  Estates,  and  was  desirous  of  obtaining  the 
Testator's  share  therein ;  and  that  Patterson  was  the  Solicitor  of  the  Testator 
in  his  lifetime,  and  that,  since  the  Testator's  death,  he  had  been  and  was  then 
the  Solicitor  of  the  Testator's  Executors :  that  Hunter,  who  principally  acted 
as  Executor  under  the  Will  and  CodiciLclaimed  to  have  an  Interest  in  the  Testa- 
tor's Freehold  and  Leasehold  Estates,  by  reason,  as  he  alleged,  of  some 
Charge  or  Licumbrance  for  8002.,  executed  to  him  by  the  Testator:  that 
the  Testator,  was  not  at  his  death,  indebted,  to  Hunter,  in  any  Sum  of 
Money  whatever  ;  and  that,  if  he  was  so  indebted,  the  same  was 
[  •125  ]  merely  a  simple-contract  Debt.  The  Bill  *prayed  that  an  Account 
might  be  taken  of  what  was  due  to  the  Plaintiffs,  on  the  Account 
thereinbefore  mentioned,  and  also  of  the  Testator's  Personal  Estate,  and  also 
of  his  Debts,  Funeral  and  Testamentary  Expenses  ;  and  that  the  Personal 
Estate  might  be  applied  in  payment  of  the  Debts  due  to  the  Plaintiffs,  and 
the  other  Creditors  of  the  Testator,  in  a  due  course  of  administration,  and 
in  case  the  Personal  Estate  should  not  be  sufficient  for  the  payment  of  all 
his  Debts,  then  that  the  deficiency  might  be  made  good  by  Sale  or  Mortgage 
of  his  Real  Estates,  and  that  the  proper  or  necessary  Sales  or  Mortgages 
might  be  directed  accordingly ;  and  that,  in  the  meantime,  a  Receiver 
might  be  appointed  of  the  Rents  of  the  Testator's  Freehold  Estate. 

To  this  Bill,  the  Defendants,  Hunter  and  Waikin,  put  in  a  Plea  alleging 
that  long  before  the  Plaintiffs  filed  their  Bill,  to  wit,  on  the  17th  Dec.  1830, 
a  Bill  of  Complaint  was  exhibited,  in  the  Court  of  Chancery,  by  Matthew 
Chinn,  William  Langham  and  William  Francis  Patterson,  on  behalf  of 
themselves  and  all  other  the  Creditors  of  the  Testator,  against  the  Defend- 
ants Watkin  and  Hunter  and  Rebecca  Nicks,  thereby,  amongst  other  things, 
stating  the  Will  and  Codicil,  and  tho  Death  of  the  Testator,  leaving  Rebecca 
Nicks  his  only  Child  and  Heiress  at  Law,  and  that  Watkin  and  Hunter  had 
duly  proved  the  Will  and  Codicil :  and  also  stating  that  the  Testator  was 
indebted,  to  the  Plaintiffs  in  that;  Suit,  and  to  divers  other  Persons  at  the 
time  of  his  decease,  and  that  he  was  a  Trader  within  the  operation  of  the 
Bankrupt  Laws,  and  praying  that  an  Account  might  be  taken  of  what  was 
due,  to  the  said  Plaintiffs  in  that  Suit,  and  the  other  Creditors  of  the  Tes- 
tator, and  that  an^ Account  might  also  be  taken  of  the  Testator's 
[  •126  ]  •Personal  Estate  received  by  Watkin  and  Hunter,  or  by  their 
order,  or  for  their  use,  and  that  such  Personal  Estate  might  be 
administered  under  the  direction  of  the  Court,  and,  if  necessary,  that  the 
Testator's  Real  Estate,  or  a  competent  part  thereof,  might  be  sold,  and  that 
all  proper  Parties  might  be  decreed  to  join  in  such  Sale,  and  that,  out  of  the 
Testator's  Personal  Estate  and  Effects,  and  the  Monies  to  arise  from  the 
gale  of  his  Real  Estate,  the  Plaintiffs  in  that  Suit  and  all  other  the  Creditors 
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of  the  Testator,  might  be  paid  their  several  demands,  in  a  due  course  of  ad- 
ministration, and  that  all  necessary  Accounts  might  be  taken  of  the  Testa- 
tor's Real  Estates  and  that  a  Receiver  might  be  appointed  of  the  Rents 
of  the  Real  Estates  and  of  the  outstanding  Personal  Estate  of  the  Tes- 
tator, and  that  all  necessary  directions  might  be  given  for  effectuating  the 
purposes  aforesaid.  The  Plea  further  alleged  that  fVatkin  and  Hunter  and 
Rebecca  Nicks  appeared  to  the  Bill,  and  put  in  their  Answers  thereto,  and 
that  the  Cause  came  on  to  be  heard,  before  The  Master  of  the  JRollSy  on  the 
80th  of  July  1831,  when  it  was  referred  to  the  Master  in  rotation  to  take 
an  account  of  what  was  due,  to  the  Plaintiffs  in  that  Suit,  and  all  other  the 
Creditor*  of  the  Testator,  and  ^f  his  Funeral  Expenses,  and  to  compute  In- 
terest on  such  of  hifl  Dobts  as  carvUil  Tni^root  after  the  usual  rate,  and  the 
Master  was  to  cause  Advertisements  to  be  published  in  the  usual  manner  for 
the  Creditors  of  the  Testator  to  come  in  and  prove  their  Debts :  and  it  was 
ordered  that  the  Master  should  take  an  account  of  the  Testator's  Personal 
Estate  come  to  the  hands  of  his  Executors,  or  of  any  other  Person,  &c.,  and 
that  the  Testator's  Personal  Estate  should  be  applied  in  payment  of  his 
Debts  and  Funeral  and  Testamentary  Expenses  in  a  course  of 
^administration,  and  that  Watkin  and  Hunter  should  be  at  liber-  [  *127  ] 
ty,  with  the  approbation  of  the  said  Master,  to  compromise  or 
compound  any  Debts  due  to  the  Testator's  Estate,  and  that  the  Plaintiffs  in 
that  Suit,  should  be  at  liberty  to  exhibit  an  Interrogatory  or  Interrogatories, 
in  the  Examiner's  Office,  and  examine  Witnesses  thereon,  to  prove  the  due 
execution  of  the  Will  of  the  Testator,  and  that  the  Testator  was  at  his  death 
a  Trader  within  the  true  intent  and  meaning  of  the  Statute  made  in  the  47th 
year  of  the  reign  of  his  late  Majesty  King  George  3,  intituled,  "  An  Act 
for  more  effectually  securing  the  payment  of  the  Debts  of  Traders:"  and, 
for  the  better  taking  the  said  Accounts,  the  Parties  were  to  produce  before 
the  Master  upon  oath  all  Books,  &c.,  and  were  to  be  examined  upon  Inter- 
rogatories, &c.  And  the  consideration  of  all  further  directions  and  the 
Costs  of  that  Suit  were  reserved  until  the  Master  should  have  made  his  Re- 
port :  and  any  of  the  parties  were  to  be  at  liberty  to  apply,  &c.  The  Plea 
further  alleged  that  the  said  Decree  was  regularly  passed  and  entered,  and 
that  the  same  had  been  carried  into  the  Master* s  Office,  and  that  the  neces- 
sary proceedings  were  to  be  immediately  had  in  the  said  Office :  and  that 
the  said  Decree  was  still  in  force  and  had  not  been  impeached  or  set  aside 
or  complained  of  or  appealed  from.  And  the  Defendants  averred  that  the 
Rights  and  Claims  of  the  Plainti&  in  that  Suit  of  and  in  the  Testator's  Es- 
tates and  Effects,  and  the  Rights  and  Interests  of  the  Plaintiffs  in  this  Suit, 
of  and  in  the  same  Estates  and  Effects,  were  the  same  :  and  they  pleaded 
the  Decree  in  bar  to  the  Bill. 
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Mr.  Kniffht  and  Mr.  Lynch  for  the  Defendants  Watkin  and  Suntery  in 
support  of  the  Plea,  said  that  it  was  a  Plea  of  a  Decree  in  a 
[  •128  ]  Creditor's  Suit,  to  a  Bill  by  *other  Creditors,  which  prayed  nothing 
more  than  was  prayed  by  the  Bill  in  the  prior  Suit :  that,  if  that 
Suit  was  improperly  conducted ,  the  Plaintifi  in  this  Suit,  ought  to  have 
moved  to  have  the  conduct  of  it :  that,  when  a  Decree  had  been  obtained  in 
a  Creditor's  suit,  the  Court  would  not  allow  any  other  Suit,  of  the  same  na- 
ture, to  proceed  ;  and  that  it  made  no  difference  in  that  respect,  that  the 
Decree  pleaded  had  been  obtained,  subsequent  to  the  filing  of  the  Bill  in  the 
second  Cause. 

Sir  E.  Sugden  and  Mr.  Purvis,  for  the  Plaintiffs,  Pickfard  rf-  Co.,  in 
support  of  the  Bill,  said  that  tho  ooorso  wkioh  the  Defendants  ought  to  have 
taken,  was,  not  to  plead  the  Decree,  but  to  move  to  stay  the  Proceedings  in 
the  second  Cause;  for  that,  after  a  Decree  in  a  Creditor's  Suit,  the  Court 
would  stay  Proceedings,  by  other  Creditors,  both  at  Law  and  in  Equity  (a)  : 
that  there  were  other  grounds  on  which  the  Plea  ought  to  be  over-ruled,  for 
the  Plaintiffs  in  the  first  Suit,  had  not  proved  the  Will,*'at  the  hearing  of  the 
Cause,  or  that  the  Testator  was  a  Trader,  and  consequently  that  their  Suit 
did  not  entitle  them  to  affect  his  Real  Estates  ;  so  that  they  had  not  obtain, 
ed  so  beneficial  a  Decree  as  the  Plainti&  in  this  Suit  were  entitled  to :  that 
the  ofiSce  of  a  Plea  in  Bar,  was  to  get  rid  of  the  Plaintiff's  Demand :  that  the 
Plaintiffs  in  this  Cause,  bad  not  gone  in  under  the  Decree  and  proved  their 
Debt :  and  that  the  Plea  did  not  aver  that  the  Parties  and  Interests  were 
the  same  ip  both  Suits,  but  that  the  Plaintiffs  in  the  other  Suit,  had  the  same 
Rights  and  Interests  as  the  Plaintiffs  in  this  Suit.     Lechmere  v.  Brasier 

(6),  Neve  v.  Weston  (c).  Law  v.  Right/  (d). 
[  ^129  ]  •Mr.  Knight  in  reply,  observed  that,  in  Lechmere  v.  Brasier, 
the  Court  had  directed  the  Intestate's  Real  Estates  to  be  sold, 
before  it  had  been  proved  that  he  was  a  Trader ;  which  was  clearly  irregu- 
lar ;  and  that,  though  an  order  to  stay  the  Proceedings^in  this  Suit,  might 
have  been  obtained  upon  Motion,  the  Defendants  were  not  compelled  to 
adopt  that  course,  but  were  at  liberty  to  plead  the|  Decree  in  Bar  to  the 
second  Suit. 

The  Viob-Chancbllob  : 

Thp  Decree,  as  it  is  pleaded,  is  not  so  beneficial,  to  the  Creditors,  as  that 
which  the  Plaintiffs  in  this  Suit  may  obtain.  It  is  not  represented  that  any 
Debt  has  been  proved  in  the  Suit  which  has  been  instituted  by  Mr.  Patter- 
son, or  that  there  is,  in  that  Suit,  any  proof  of  the  execution  of  the  Will  and 

(a)  t  Vei.  520.  (c)  a  Atk.  657. 

(h)  2  Jac  &  Walk.  287.  (d)  4  Bro.  C.  C.  60. 
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Codicil,  or  of  the  Testator  being  a  Trader  at  his  death.  The  consequence  is 
that  the  Decree  which  has  been  obtained  in  that  Sait,  is  a  Decree  which  af- 
fects the  Personal  Estate  only  of  the  Testator :  and,  moreover,  as  no  Debt 
appears  to  have  been  proved,  in  that  Suit,  the  Decree  is  manifestly  errone- 
ous. The  Decree  in  the  former  Cause,  ought  to  be  as  beneficial  to  the 
Plaintiffs,  as  that  which  they  may  obtain  in  their  own  Suit :  but  the  Decree 
which  has  been  pleaded,  is,  at  all  events,  one  degree  further  from  final  deci- 
sion than  that  which  the  Plaintiffs  in  this  Suit  may  obtun. 

The  Averment,  in  the  Plea,  that  the  Bights  and  Interests  of  the  Plain- 
ti&  in  both  Suits,  are  the  same,  is  not  true  ;  for  the  Right  of  ^.  to  be  paid 
his  Debty  is  not  the  same  as  the  Bight  of  B.  to  be  paid  his  Debt. 

Plea  over-ruled. 


v^^ 


•Newton  v.  the  Earl  of  Egmont.  [  'ISO  1 

lSa2 :  13th  imoaxj, ^Pleading,— Partiu* 

Where  Estates  have  been  conveyed,  to  Trostees  in  Trast  for  sncfa  of  the  Creditors  of  the  Grantor 
as  should  execute  the  Conyeyance,  and  a  Bill  is  filed,  by  an  Incumbrancer  (some  of  whose 
Securities  are  prior,  and  others,  subsequent  to  the  Trust-deed)  praying  that  his  Rights  and 
Interests  nnder  his  Securities,  may  be  established,  and  the  Priorities  of  himself  and  the  other 
Incumbrancers,  declared,  all  the  Creditors  who  have  execated  the  Conveyance,  however  na- 
merous  they  may  be,  must  be  made  Parties  to  the  Suit. 

In  pursuance  of  the  permission  to  amend  the  Bill,  granted  on  the  Demur- 
rer are  tenus  in  this  Cause,  being  allowed  (a),  the  Plaintiff  added  William 
Forsyth,  as  a  Defendant  to  the  Bill,  and  introduced  the  following  Allegation 
into  it :  "  That  the  said  Indenture  of  Release  (6),  was  executed  by  Thirty 
(cr)  Creditors  of  the  said  John  Earl  of  Egmont^  as  Parties  thereto  of  the 
Second  Part,  and,  among  others  by  John  Wain  and  William  Forsyihj  De- 
fendants hereto,  and  such  Creditors  are  too  numerous  to  be  all  made  Parties 
to  this  Suit,  and  no  Person  has  executed  such  Indenture  as  a  Party  thereto 
of  the  Third  Part,  and  there  is  not  any  such  Party  ;  and  your  Orator  is  ig- 
norant of  the  Priorities  and  Interests  of  the  said  Parties  thereto  of  the  Sec- 
ond Part,  and  of  the  nature  and  amount  thereof,  and  is  ignorant  of  their 
Besidences,  and  whether  they  are  living  or  dead,  save  as  to  the  two  last 
named  Defendants,  and  save  that  none  of  the  said  Parties  of  the  Second 
Part,  was  an  Incumbrancer,  except  as  a  Judgment  Creditor,  and  your  Ora- 
tor is  altogether  ignorant,  save  as  aforesaid,  who  are  the  Persons  interested 

(a)  See  Ante^  vol.  iy.  p.  686.  of  Persons  who  had  executed  the  Release,  as 

(h)  The  Belease  of  2d  Not.  1824.  Parties  of  the  Second  Part,  but  who  were  not 

(e)  By  the  Flea  it  appeared  that  the  number    Parties  of  the  Salt,  waa  twenty-six. 
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under,  or  entitled  to  the  benefit  of  the  Trusts  of  such  Indenture,  or  in  any 

manner  interested  in  the  said  Property.'*- 
[  'ISl  ]  *The  Defendant  John  Crodfrey  Teed  put  in  a  Plea  to  the  whole 
of  the  amended  Bill,  which,  after  setting  forth  the  Prayer  of  that 
Bill,  alleged  that  by  Indentures  of  Lease  and  Release,  bearing  date,  respec- 
tively, the  Ist  and  2d  days  of  November  1824,  (being  the  Indentures  of 
those  dates  in  the  Bill  mentioned)  the  Release  being  made  between  the  said 
John  Earl  of  Egmont^  of  the  First  Part,  and  the  several  Persons  whose 
names,  &c.,  certain  Manors  and  other  Hereditaments  in  the  County  oi  So- 
mersetj  and  including,  amongst  others,  the  Estates  comprised  in  the  said 
Complainant's  alleged  Securities,  and  in  respect  whereof  he  seeks  to  obtain 
the  relief  prayed  by  his  Bill,  were  duly  conveyed  and  assigned,  by  the  said 
John  Earl  of  Egmont  and  Viscount  Perceval,  unto  and  to  the  use  of  th« 
said  Viscount  Perceval,  this  Defendant,  and  the  said  Edward  Tiemey,  their 
Heirs  and  Assigns,  upon  certain  Trusts  therein  expressed  for  the  benefit, 
amongst  other  things,  of  the  several  Creditors  of  the  said  John  Earl  of  Eg- 
mont whose  names  should  be  set  down  in  the  Second  Schedule  thereto  an- 
nexed, and  who,  by  themselves,  or  their  Agents  or  attornies,  should  execute 
the  said  Indenture  of  Release  and  thereby  become  Parties  thereto  of  the  Se- 
cond Part,  and  for  providing  for  the  payment  of  the  Debts  of  such  several 
Creditors  by  means  of  the  said  Estates  and  the  Trust  Funds  to  arise  there- 
from, and  the  Rents,  Profits  and  Produce  thereof:  and  it  was  by  the  said 
Indenture,  agreed  and  declared,  and  the  said  John  Earl  of  Egmont  did 
thereby  direct  that  it  should  be  lawful  for  the  said  Trustees  or  Ti*usteo  for 
the  time  being,  to  sign,  issue  and  deliver,  to  all  and  every  the  Creditors  of 
the  said  Earl  whose  Debts  should  be  so  respectively  allowed,  settled  or  com- 
promised for  as  therein  mentioned,  any  assignable  Debentures,  or 
[  •132  ]  Certificates  of  acknowledgment  W  or  for  the  amount  of  the  sev- 
eral and  respective  Debts  so  allowed,[settIed  or  compromised,  such 
Debentures  to  represent  the  Debt  or  respective  Debts,  Sum  or  Sums  of  Mo- 
ney for  which  they  should  be  signed  and  issued  as  aforesaid,  and  to  be  made 
payable,  to  the  Creditors  or  Persons  entitled  to  such  Debts  or  Sums  of  Mo- 
ney, their  Executors,  Administrators  and  Assigns,  out  of  the  respective 
Trust  Funds  thereby  provided  and  established  for  the  payment  thereof,  so 
that  every  Creditor  or  other  Person  accepting  such  Debenture,  should  enter 
into  an  engagement  not  to  sue  or  molest  the  said  Earl,  or  the  said  Viscount 
Perceval  as  bis  Surety,  (if  he  should  be  such  Surety,)  according  to  the  form 
of,  or  in  substance  or  effect  similar  to  the  Debenture  or  Engagement  set  forth 
in  the  Schedule  thereunder  written,  or' as  near  thereto  as  the  circumstances 
of  each  case  might  require,  a  counterpart  of  which  Debenture  and  Engage- 
ment should  be  signed  by  such  Creditors :   and  it  was  further  declared  and 
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provided  that  Creditors  by  Judgment,  and  Persons  having  Charges  and  Li* 
ens  upon  the  said  Manors  and  Hereditaments,  who  should  sign  and  executo 
the  said  Indenture,  should  accept  and  receive  such  Debentures,  and  sign 
such  Engagements  as  aforesaid,  in  lieu,  and  by  way  of  substitution  for  tho 
Securities  held  by  them  respectively,  and,  in  respect  of  which  and  the 
Monies  thereby  secured,  they  should  respectively  sign  and  execute  the  said 
Indenture,  but,  nevertheless,  each  such  Debenture  should,  with  reference  to 
the  other  Debentures  thereby  authorized  to  be  pven,  or  to  any  other  claims, 
have  such  priority,  in  point  of  Payment  and  Security,  as  the  original  Secu- 
rity or  Securities  in  lieu  of  which  the  same  should  be  substituted,  and,  with 
reference  to  the  other  general  Securities,  would*  have  had  or  been 
entitled  Co,  in  case  all  the  same  Securities  *had  been  subsisting,  [  ^38  ] 
and  had  not  been  paid  according  to  their  Priorities.  The  Plea 
then  alleged  that  Sir  E.  Kenriaon^  of  Oxne  Mallj  in  the  County  of  SvffoVc^ 
Bart.,  Richard  Dtnneyy  of  Bergh  Apton  in  he  County  of  Norfolk^  Esq., 
William  Lord  Bishop  of  Sodor  and  JIfan,  and  Twenty- three  other  Persons 
(whose  names,  places  of  residence  and  additions  were  mentioned,  except 
William  Mills  PMey^  whose  residence  and  addition  were  omitted)  were,  to- 
gether with  the  Defendants  Wain  and  Forsyth^  the  several  Persons  whoso 
names  were  set  down  in  the  First  Schedule  to  the  Release  of  the  2d  of  No' 
yember  1824,  and  who,  by  themselves  or  their  Agents  or  Attornies,  had  all 
executed  that  Deed,  and  had,  thereby  become  Parties  thereto  of  the  Second 
Part,  and  that  Debentures  had  been  signed,  issued  and  delivered  to  all  such 
Persons,  by  the  Defendants,  Viscount  Perceval^  J.  O.  Teedj  and  £dward 
Tiemey^  pursuant  to  the  Provisions  of  the  Release,  for  the  Amounts  of  their 
respective  Debts,  which  had  been  allowed,  settled  and  compromised  as  men- 
tioned therein.  The  Plea  further  alleged  that  all  the  Twenty-six  Persons 
before  mentioned,  as  Creditors  entitled  to  the  benefit  of  the  Indentures  of 
November  1824,  were  or  claimed  to  be  interested  in  the  taking  of  the  Ac- 
counts prayed  by  the  Bill,  and  in  contesting  the  priority  wh»<5h  it  sought  to 
establish  in  favour  of  the  Plaintiff's  Securities,  but,  nevertheless,  they  were 
not  made  Parties  to  the  Bill. 

Sir  E.  Sugden  and  Mr.  Girdlestone  jm.j  for  the  Defendant,  J.  &.  Tetd^ 
in  support  of  the  Plea,  contended  that  all  the  Persons  who  were  Parties  to 
the  Release,  of  the  Second  Part,  were  necessary  Parties  to  the 
Suit.    Their  arguments  were  substantially  the  same  as  were  •of-     [  •184  ] 
fered  on  that  point,  on  the  Hearing  of  the  Demurrer  are  tenus. 

Mr.  Knight  and  Mr.  Spenctj  for  the  Plaintiff: 

It  is  laid  down  by  Lord  Eldon,  C,  in  Adair  v.  The  New  River  Compaq 
ny  (d),  that,  where  the  Parties  interested  in  the  subject  of  a  Smt,  are  so 

{d)  1 1  Yes.  489.    &t  44S,  «f  Mq. 
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numerous  that  it  would  be  impracticable,  or  even  inconvenient  to  make  them 
all  Parties,  it  is  not  necessary,  for  the  purpose  of  obtaining  a  Decree,  to 
bring  them  all  before  the  Court.  The  same  doctrine  is  laid  down  in  Cock- 
ham  V.  Thompson  (e).  No  decree  would  be  made  in  this  Suit,  which  would 
affect  any  of  the  Creditors  who  are  not  Parties  to  it.  Ad?ertisement8  would 
be  directed  to  be  published,  and  every  Creditor  would  go  in  under  the  De- 
cree and  establish  his  Claim,  in  the  Master^8  Office ;  so  that  the  Bights  of 
none  of  the  Creditors  would  be  decided  upon,  in  their  absence.  The  Per- 
sons who  are  Parties  to  the  Release  of  November  1824,  of  the  Second  Part, 
wre  Judgment  Creditors  merely  :  that  Deed  has  not  been  executed  by  any 
of  the  Persons  who  were  Parties  to  it  of  the  Third  Part.  The  places  men- 
tioned in  the  Plea,  as  the  Residences  of  the  Parties  of  the  Second  Part, 
(who  are  stated  to  be  Thirty  in  number)  may  have  been  their  Residences  at 
the  time  when  the  Deed  was  executed,  but  may  have  ceased  to  be  so  now ; 
and,  as  to  one  or  two  of  those  Parties,  no  place  of  Residence  is  mentioned. 
The  Plea  ought  to  have  set  forth  the  places  where  the  Parties  resided  at  the 

time  when  it  was  filed. 
[  *135  ]        *The  Plea  contains  no  Averment  that  the  Debentures  continue 

in  the  hands  of  the  Persons  to  whom  they  were  originally  given. 
It  is  not  sufficient  to  aver  that  a  Party  was  interested,  at  a  particular  time, 
and  that  he  now  claims  to  be  interested  in  the  subject  matter  of  the  Suit ; 
nor  is  there  any  allegation  in  the  Plea  that  the  Persons  named,  are  all  the 
Persons  who  have  executed  the  Release  as  Parties  of  the  Second  Part. 

This  Plea  does  not  give  any  information  as  to  the  Priorities  of  the  several 
Creditors.  It  states  the  Truats  of  tiie  Release  in  a  vague  and  general  man- 
ner, and  brings  forward  no  new  fact  whatever :  and  Pleas  have  been  fre- 
quently over-ruled  on  that  ground.  BilUng  r.  Fliffht  (/),  Sieff  v.  An- 
dreivs.  (g). 

The  V1015.CHANCKLLOU : 

The  Bill  sem  forth  the  Decree  in  Mr.  Wain's  Suit ;  and  it  represents  thai 
the  Plaintiff,  Mr.  JVfew^ton,  was  desirous  of  going  in  before  the  Master ,  under 
the  Decree  in  that  Suit ;  but  that  some  of  the  Parties  refused  to  allow  him 
to  have  the  benefit  of  that  Decree.  Then  he  files  his  Bill  praying  to  have 
bis  Priority  ascertained.  The  Bill  alleges  that  the  Release  was  executed  by 
Thirty  Creditors  of  Lord  JSgmont,  as  Parties  thereto  of  the  Second  Part, 
and,  amongst  them,  by  the  Defendants  Wain  and  Forsyth^  and  that  such 
Creditors  are  too  numerous  to  be  all  made  Parties  to  the  Suit,  and  that  the 
Plaintiff  is  ignorant  of  the  Priorities  and  Interests  of  the  Parties  to  the  Re- 
lease of  the  Second  Part,  and  of  their  Residences,  and  whether  they  are  liv- 
ing OS  dead,  save  as  to  the  two  last-named  Defendants,  and  that  the  Plain- 

(f )  16  Vc8. 321,  (/)  X  Midd.  ase.  (g)  2  Madd.  6. 
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tiff  is  altogether  ignorant,  save  as  aforesaid  who  are  the 
'Persons  entitled  to  the  Benefic  of  the  Trusts  of  the  Release.  [  ^136  ] 
This  allegation  was  introduced  into  the  Bill,  after  the  Demurrer 
ore  t€nu%  for  want  of  Parties,  had  been  allowed.  So  that,  frima  facicj  the 
Plaintiff,  by  his  Amendment,  admits  that  those  Persons  ought  to  have  been 
made  Parties,  unless  a  sufficient  reason  is  assigned  for  not  making  them 
Parties.  To  this  Bill  Mr.  Teed  has  put  in  a  Plea  which  obviates  the  reason, 
by  giving  the  Names  and  Residences  of  Twenty*six  Parties,  with  the  excep- 
tion of  Two,  namely,  the  Bishop  of  JSodor  and  Man^  and  W.  MiUs  Pulley. 
With  respect  to  the  Bishop  of  Sodar  and  Man^  it  was  not  necessary  to  name 
his  Residence  :  and,  some  of  the  Parties  being  sufficiently  described  to  ena- 
ble the  Plaintiff  to  amend  his  Bill,  it  is  immaterial  that  the  Residence  of  one 
is  omitted. 

It  was  said,  by  the  Plaintiff's  Counsel,  that  the  Debentures  were  assigna- 
ble ;  and  that  the  Plea  ought  to  have  averred  that  they  remained  in  the 
bands  of  the  Persons  to  whom  they  were  originally  given :  but  I  do  not 
think  that  any  such  Averment  was  necessary ;  because  it  must  be  presumed 
that  the  Debentures  remain  with  the  original  holders  of  them,  until  the  con- 
trary is  shown :  besides,  the  Plea  alleges  that  the  Parties  are,  or  claim  to 
be  interested  in  the  subject  matter  of  the  Suit ;  and  that  allegation  is  a  suf- 
ficient Answer  to  this  second  objection. 

It  was  then  said  that  the  Plea  does  not  aver  that  no  Persons,  besides 
those  mentioned  in  the  Plea,  have  an  interest  in  the  subject  of  the  Suit. — 
But  it  was  not  necessary  to  make  any  such  Averment.  It  was  quite  sufficient 
to  state  that  the  Twenty-six  Persons  are  interested  in  the  Suit. 

*Then  it  was  said  that  a  Plea  must  add  to  the  Contents  of  the  [  *1S7  ] 
Bill,  but  that  this  Plea  did  not  do  so,  nor  did  it  give  any  infor- 
mation as  to  the  Priorities  of  the  several  Creditors.  The  Plea,  however, 
does  add  to  the  Contents  of  the  Bill ;  and  it  could  give  no  information  as  to 
the  Priorities,  which  the  Bill  itself  seeks  to  have  ascertsuned  and  declared  hy 
the  Court. 

The  last  and  most  important  objection  is  that  which  regards  the  number 
of  Persons,  who,  it  is  stated,  ought  to  be  made  Parties  to  the  Suit.  I  ac- 
cede to  the  Rule  laid  down  in  Adair  v.  The  New  River  Company*  That 
Rule,  however,  applies  only  to  Cases  where  there  is  one  general  Right  in  all 
the  Parties,  that  is,  where  the  character  of  all  Parties,  so  far  as  the  Right  is 
concerned,  is  homogeneous :  as  in  Suits  to  establish  a  Modus,  or  a  Right  of 
Suit  to  a  Mill.  Notwithstanding  tho  inconvenience  arising  from  numerous 
Parties-,  there  are  some  Cases  in  which  they  cannot  be  dispensed  with.— 
Thus,  if  a  Bill  is  filed  to  have  the  benefit  of  a  Charge  on  an  Estate,  all  Per. 
sons  must  be  made  Parties  who  claim  an  Interest  in  the  Charge.    In  this 
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Case,  where  the  question  is  Priority  of  Charge,  the  very  nature  of  the  ques- 
tion makes  it  necessary  that  all  the  Creditors  should  be  Parties  :  it  implies 
a  contest  with  every  other  Person  claiming  an  Interest  in  the  Land.  The 
circumstance  of  the  Persons  named  in  the  Plea,  being  Judgment  Creditors, 
does  not  remove  the  difficulty  ;  for  there  may  have  been  Releases,  Assign- 
ments, want  of  Docketting,  and  other  circumstances  affecting  each  Claim. 

I  am,  therefore,  of  opinion  that  all  the  Persons  named  in  the 
[  *188  ]     Plea,  are  necessary  Parties  to  the  Suit ;  an(l,  'consequently,  the 
Plea  must  be  allowed.     But  I  shall  give  the  Plaintiff  leave  to 
amend  his  Bill,  for  the  purpose  of  making  them  Parties. 


•^^♦4 


Foley  v.  Pabby. 

1SS2:  Uth  January.— T7ttf.—Cbf»tnfe«ibn.—3rVusf. 

Testator  gave  his  Real  and  Personal  Estates  to  his  Wife,  for  life,  Bemainder  to  his  Great-ne- 
phew, F,  W.  Son  of  his  late  Nephew,  and  expressed  it  to  be  his  particolar  wish  and  request 
that  his  Wife,  together  with  F.  W.^s  Grandfather,  shonld  superintend  and  take  care  of  his 
Education,  so  as  to  fit  him  for  any  respectable  Profession  or  Employment:  Held,  that/*.  JV, 
was  entitled  to  be  maintained  and  Educated,  during  his  Minority,  in  the  manner  deaoibed, 
out  of  the  Income  of  the  Testator's  Estates. 

William  Parry,  Esq.,  by  his  Will,  dated  the  12ih  of  June  1812,  devi- 
sed his  capital  Messuage  or  Mansion-house,  called  the  TTare,  situated  in  the 
Parish  of  Kenchesterj  in  the  County  of  Eereford,  and  all  other  his  Real  Es- 
tates, situate  in,  or  adjoining  to  the  Parish  of  Kenchesterj  unto  Edwin  San- 
dys Lechmere  and  Bigoe  Charles  Williams^  and  their  Heirs,  to  the  use  of 
his  Wife,  the  Defendant  Jane  Parry ^  for  her  life,  with  Remainder  to  his 
Great-nephew,  the  Plaintiff,  Son  of  his  late  Nephew,  William  Foley ^  for  his 
life,  with  Remainders  to  the  Sons  and  Daughters  of  the  Plaintiff,  successive- 
ly? in  Tail,  with  Remainder  to  Thomas  Mell  in  Fee.  And  the  Testator  be- 
queathed all  his  Plate,  Linen,  China,  Books,  Household  Goods,  Furniture, 
Farming  Stock  and  other  Effects  whatsoever,  which,  at  his  death,  should  be 
in  and  about  his  Mansion-house,  (except  Money  and  Securities  for  Money) 
to  his  Wife,  for  her  own  absolute  Use  and  Benefit ;  and,  after  giving  various 
Legacies  and  Annuities,  he  gave  all  the  Residue  of  his  Real  and  Personal 
Estate  io  his  Wife,  and  Bigoe  Charles  Williams^  absolutely, 
[  •ISO  ]  upon  Trust,  to  sell  the  •same,  and  to  stand  possessed  of  the  pro- 
duce thereof,  in  Trust,  thereout,  to  pay  his  Funeral  and  Testa- 
mentary Expenses,  Debts  and  Legacies,  and  to  invest  the  Residue  on  Real 
or  Government  Securities,  and  to  etand  possessed  of  such  Securities,  in 
Trust  to  pay  the  Annuities  given  by  his  Will,  and,  subject  thereto,  in  Trust 
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to  pay  the  DivideDds  and  Interest  thereof  to  his  Wife,  for  her  life,  and,  after 
her  decease,  in  Trust  for  the  Plaintiff,  his  Executors,  Administrators,  and 
Assigns,  and  to  assign  and  transfer  the  Capital  thereof,  accordingly,  on  his 
attaining  the  age  of  21  years.  The  Testator  then  expressed  himself  as  fol- 
lows :  ^^  Itis  my  particular  wish  and  request  that  my  dear  Wife  and  Wal- 
ter WilliamSj  Esq.^  the  Chandfathtr  of  the  zaid  Walter  William  Foley  (the 
Plaintiff )  will  superintend  and  take  care  of  his  Education^  so  as  to  fit  him 
for  any  respectable  Profession  or  Employment^  And  the  Testator  appoint- 
ed his  Wife  and  Bigoe  Chas.  WUUams  Executrix  and  Executor  of  his  Will. 

The  Testator  died  in  November  1813,  leaving  the  Plaintiff  and   Thomas 
Mell  his  Co-heirs  at  Law. 

The  Bill  stated  that  the  Testator,  in  his  lifetime,  placed  the  Plaintiff  at 
School,  and  paid  the  Expenses  of  his  Education  and  Maintenance,  and  con- 
tinued to  maintain  and  support  him  until  his  death,  and  that,  but  for  such 
support,  the  Plaintiff  could  not  have  been  educated  and  maintained  so  as  to 
fit  him  for  any  respectable  Profession  or  Employment,  the  Plaintiff's  Mother 
being  a  Widow,  and  living  abroad,  and  being  wholly  unable  to  contribute  to 
bis  support :  That  Jane  Parry ^  the  Testator's  Widow,  never  su- 
perintended or  took  care  of  *the  Plaintiff's  Education,  or  supplied  [  *140  ] 
him  with  Necessaries,  and  that,  after  the  Testator's  death,  he  was 
compelled  to  procure  himself  to  be  educated  and  maintained,  and  fitted  for 
a  respectable  Profession,  by  pledging  bis  own  responsibility  :  that,  in  April 
1826,  the  Plaintiff  attained  21 :  that  he  was  liable  for  the  Food,  Clothing 
and  other  Necessaries  supplied  to  him  during  bis  minority,  and  had  also  in- 
curred liabilities  for  putting  himself  out  as  an  articled  Clerk  to  an  Attorney 
during  his  minority,  so  as  to  fit  him  for  the  profession  of  a  Solicitor,  and  had 
also  incurred  liabilities  for  his  necessary  sustenance  and  support,  since  he 
attained  21 :  that  Mrs.  Parry  had  refused  to  pay  him  a  sufficient  sum  of 
Money  to  enable  him  to  pay  off  the  Debts  and  Liabilities  so  incurred  by  him, 
and  to  reimburse  him  the  Expenses  necessarily  incurred  in  his  Maintenance 
and  Education.  The  Bill  charged  that  the  aforesaid  request  in  the  Will, 
was  intended  to  be  and  was  obligatory  on  Mrs.  Parry ^  and  that,  according 
to  the  plain  intent  of  the  Will,  the  Testator's  Real  and  Personal  Estates 
were  devised  and  bequeathed  to  Mrs.  Parry  for  her  life,  in  the  trust  and 
.confidence  that  she  would  sustain  the  Expense  of  educating  the  Plaintiff  and 
qualifying  him  for  a  respectable  Profession,  more  especially  as  the  Testator 
wholly  supported  him  down  to  the  time  of  bis  death,  and  that  the  Plaintiff 
had  no  property  out  of  which  he  could  have  been  educated  and  supported  as 
contemplated  by  the  Will :  and  that  the  Plaintiff  had  been  compelled,  in  or- 
der to  discharge  the  Liabilities  which  he  had  incurred,  to  sell  two  Third 
Parts  of  tus  Share  and  Interest  in  the  Sum  of  S,73Si.  8«.  Id.  Three  per 


U2  OASES  IN  CHANCERY. 


l&32.~Foley  t.  Parry. 


Cent.  Consols,  part  of  the  Trust  Funds  belonging  to  the  Testator's  Estate, 

to  the  Defendants  Bell,  Chapman  and  Wray. 
[  *141  ]        *The  Bill  prayed  that  the  Will  might  be  established,  and  the 

Trusts  performed,  and  that  the  usual  Accounts  might  be  taken  of 
the  Testator's  Real  and  Personal  Estates,  and  that  it  might  be  declared  that, 
according  to  the  true  construction  of  the  Will,  the  Plaintiff  ought  to  have 
been  maintained  and  educated,  so  as  to  fit  him  for  a  respectable  Profession, 
out  of  the  annual  Income  of  the  Testator's  Estate,  or,  at  least,  out  of  the 
Capital  of  his  Residuary  Estate  so  devised  and  bequeathed  as  aforesaid ; 
and  that  it  might  be  referred,  to  one  of  the  Jtfasters  of  the  Court,  to  take  an 
account  of  the  Expenses  so  incurred  as  aforesaid  in  the  Maintenance  and 
Education  of  the  Plaintiff  and  the  fitting  him  for  the  profession  of  a  Solici- 
tor :  and,  in  case  the  Court  should  be  of  opinion  that  the  same  ought  to 
have  been  found  and  paid,  by  Mrs.  Parry ^  out  of  the  Rents  and  annual  Pro- 
ceeds of  the  Trust  Property,  then  that  she  might  be  ordered  to  pay,  to  the 
Plaintiff,  what  the  Master  should  report  to  be  due :  and,  in  case  the  Court 
should  be  of  opinion  that  the  same  ought  to  have  been  paid  out  of  the  Capi* 
tal  of  the  Residuary  Trust  Property,  then  that  a  sufficient  part  of  such  Trust 
Property  might  be  applied  for  that  purpose :  and  that  it  might  be  referred, 
to  the  Ma«tef^  to  approve  of  a  proper  Sum  to  be  allowed  and  paid,  for  the 
future  muntenanco  of  the  Plaintiff,  out  of  the  Income  or  Capital  of  the  Trust 
Funds. 

Mrs.  Parry,  by  her  Answer,  said  that,  in  1810,  the  Testator,  with  the 
concurrence  of  the  Plaintiff's  Grandfather,  (the  Plaintiff's  Father  having 
then  lately  left  this  Country  for  India^  placed  the  Plaintiff  at  School,  and 
paid  for  his  Education,  up  to  Midsummer  1813,  out  of  190Z.,  which  was  left 

with  the  Testator,  by  the  Plaintiff's  Father  for  that  purpose,  save 
[  ^142  ]     that  13Z.  7«.,  for  one  •Moiety  of  the  Plaintiff's  School  Bill  for  the 

half  year  ending  at  Midsummer  1813,  and  21.  8«.  for  his  Clothes, 
were  paid,  by  the  Testator,  out  of  his  own  Pocket ;  and,  save  as  before  men- 
tioned, she  denied  that  the  Testator  placed  the  Plaintiff  at  School,  and  paid 
for  his  Education,  or  maintained  and  supported  him :  she  admitted  that  she 
and  the  Plaintiff's  Grandfather  paid,  equally  between  them,  the  Plaintiff's 
School  Bill  from  Midsummer  to  Christmas  1813 :  the  Defendant  further 
said  that  the  Balance  of  the  190Z.  remaining  in  the  Testator's  hands  at  his 
death  (which  amounted  to  80Z.  only),  was  accounted  for  and  paid,  to  WaU 
Ur  WilliarM,  who  was|the  Executor  of  the  Plaintiff's  Father,  by  the  Testa- 
tor's Executors. 

It  appeared,  by  the  Evidence  of  two  Schoolmasters  at  whose  Schools  the 
Plaintiff  had  been  successively  placed,  by  the  Testator,  between  Midsummer 
1810  and  Midsummer  1818,  that  the  Testator  had,  during  that  time,  paid 
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for  the  PlainttiF's  Board  and  Education.  On  the  other  band,  Evidence  was 
addaced,  on  behalf  of  Mrs.  Parry y  to  prove  that  such  payment  was  made  as 
alleged  in  her  Answer. 

Sir  E,  Sugden  and  Mr.  Spenoe^  for  the  Plaintiff: 

The  question  is,  whether,  in  consequence  of  the  Request  contained  in  the 
Will,  Mrs.  Parry  became  liable  to  provide  for  the  Maintenance  and  Educa- 
tion of  the  Plaintiff,  so  as  to  fit  him  for  a  respectable  Profession  or  Employ- 
ment. With  a  view  to  the  decision  of  that  question,  the  Court  has  a  right 
to  look  at  the  Evidence,  in  order  that  it  may  know  all  the  facts  which  the 
Testator,  himself,  was  in  possession  of.  There  can  be  no  doubt 
as  to  the  intention  ;  the  only  question  is  whether  *the  words  used  [  *148  ] 
by  the  Testator,  are  sufficient  to  enable  the  Court  to  give  effect 
to  it.  The  Testator  had  placed  himself  in  loco  Parentis  to  the  Plaintiff. 
The  Testator,  in  making  the  Request,  joined  the  Grandfather  with  his  Wife, 
because  the  latter  might  die  during  the  PlaintiS^s  minority,  and  then  the 
Grandfather  would  be  enabled  to  provide  for  the  Plaintiff's  Maintenance  and 
Education,  out  of  the  Testator's  Property.  There  is  but  one  direction :  and, 
as  that  was  to  be  fulfilled  out  of  the  Testator's  Estate  after  the  death  of  the 
Wife,  there  must  have  been  the  same  intention  during  the  life  of  the  Wife. 
It  was  impossible  for  Mrs.  Parry  to  superintend  and  take  caro  of  the  Plain* 
tiff's  Education,  unless  the  Funds  were  supplied  by  her  out  of  the  Testator's 
Property;  and,  by  paying  a  Moiety  of  the  Charge  for  the  Plaintiff's  Soard 
and  Education  from  Midsummer  to  Christmas  1813,  she  acknowledged  her 
liability  immediately  after  the  Testator's  death. 

Mr.  Knight  and  Mr.  Duckworth  for  the  Defendant  Mrs.  Parry. 

The  Request  in  the  Will  is  addressed  as  strongly  to  the  Grandfather  as  it 
is  to  the  Wife.     The  former  took  nothing  under  the  Will ;  and,  consequently, 
no  Funds  were  provided  out  of  which  he  was  to  pay  for  the  Maintenance 
and  Education  of  the  Plaintiff.    The  evidence  shows  that  the  Father  had 
left  a  sum  of  Money  in  the  hands  of  the  Testator,  to  provide  for  the  Plain* 
tiff's  Education,  and  that  payments  were  made,  by  the  Testator,  for  that 
purpose,  out  of  that  Fund ;  and  that,  after  the  Testator's  death,  an  account 
was  settled,  and  the  Balance  was  paid  over,  to  Mr.  Williamsj  who  was  the 
Executor  of  the  Plaintiff's  Father,  by  the  Testator's  Executors. 
It  is  plain  therefore  that  the  Fund  which  'had  been  provided  for     [  •144  ] 
the  Plaintiff's  JBducation,  was  not  exhausted  at  the  date  of  the 
Testator's  Will,  as  there  was  a  Balance  in  his  hands  at  bis  death. 
Sir  JE.  Sugden^  in  reply  : 

The  Evidence  for  the  Defendant  Mrs.  Parry,  is  in  our  favour.  At  the 
date  of  the  Will,  the  Plaintiff's  Father  was  dead,  and  the  Testator  knew  it ; 
for  he  spaaka  of  him  as  his  Zo^e  Nephew.    The  Testator  also  knew  that  all 
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that  the  Plaintiff  had  left  to  fit  him  for  a  respectable  Profession  or  Employ- 
ment, was  the  small  Sum  of  802. ;  and  the  Plaintiflf's  Minority  lasted  till  April 
1826.  If  Mr.  fVilliams  had  been  a  Legatee,  there  would  have  been  more 
difficulty  in  the  Case,  as  the  Court  would  not  have  knoiim  how  to  apportion 
the  Charge  between  him  and  the  Testator's  Widow- 
Mr.  <}arratt  appeared  for  the  other  Defendants. 

The  Vice  Chancellor  : 
I  doubt  whether  I  am  at  liberty  too  look  at  the  Evidence  in  this  Case. 
The  question  must  I  think  be  decided  upon  the  words  of  the  Will  alone.  It 
appears  that  the  Testator,  at  the  time  when  he  made  his  Will,  knew  that  the 
Plaintiff's  Father  was  Dead  ;  for  he  mentions  him  as  the  Son  of  his  late 
Nephew.  The  Testator  then  made  his  will,  by  which  be  gave  his  Mansion- 
house  and  Estate  in  the  Parish  of  Kencheitery  to  the  Defendant,  Mrs. 
Pany^  for  her  life,  with  Remainder  to  the  Plaintiff  for  his  life,  with 
remainders  to  the  Plaintiff's  Sons  and  Daughters,  in  Tail,  with  He- 
mainder  over.  He  then  bequeathed  his  Plate,  Household  Goods  and 
Furniture,  and  other  Effects  in  his  Mansion-house,  to  his  Wife, 
[  •145  ]  absolutely :  and  he  also  gave  to  her  and  'to  C.  Bigoe  Wilr 
liam9y  the  residue  of  his  Real  and  Personal  Estate,  in  Trust 
to  sell,  and,  after  paying  his  Funeral  and  Testamentary  Expenses,  Debts  and 
Legacies,  in  Trust  for  Mrs.  Parry  for  her  life,  and,  after  her  decease,  in 
Trust  for  the  Plaintiff,  and  to  be  paid  and  assigned  to  him  on  his  attaining 
Twenty^)ne  :  and  then  the  Testator  uses  these  words :  "  It  is  my  particular 
Wish  and  Request  that  my  dear  Wife,  and  Walter  William%,  Esq.,  the 
Grandfather  of  the  said  Walter  William  Foley ^  will  superintend  and  take 
care  of  his  Education,  so  as  to  fit  him  for  any  respectable  Profession  or  Em- 
ployment." If  the  Testator  had  said :  **  I  direct  that  my  Great-nephew 
shall  be  educated  so  as  to  fit  him  for  any  respectable  Profession  or  Employ- 
ment :"  that  direction  would  have  been  taken  to  be  a  Gift,  to  his  Great- 
nephew,  of  the  Funds  necessary  for  his  Education,  just  as  much  as  if  the 
Testator  had  said,  in  more  extended  phraseology,  that  it  was  his  Wish  that 
his  Great-nephew  should  be  educated  so  as  to  fit  him  for  any  respectable 
Profession  or  Employment,  and  that  the  Expenses  of  his  Education  should 
be  paid  out  of  his  Estate.  Here  the  Testator  has  joined  the  Request  that 
his  Great-nephew  should  be  educated,  with  the  Request  that  Mrs.  Parry 
and  Mr.  Williams  should  superintend  his  Education.  For  it  is  manifest 
that  what  the  Testator  requires,  is  the  Education  of  his  Great-nephew,  as 
well  as  the  Superintendence  of  his  Widow  and  Mr.  Williams.  Words  of 
Request,  are  as  much  words  of  Legation,  as  a  direct  Gift ;  and  there  are 
several  Cases  which  decide  that  terms  of  Request,  do  amount  to  a  Gift 
to  the  Person  in  whose  favour  the  Request  is  made.    And  I  am  of  opin- 
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ion  that  the  Request  contained  in  this  Will,  is  a  Gift,  to  the  Plaintiff,  of 
the  Expenses  of  his  Education  :  and  Education  must  include  Mainte- 
nance. 

•Declare  that,  according  to  the  true  construction  of  the  Will,  [  •146  ] 
the  Plaintiff  was  entitled  to  be  maintained  and  educated,  from 
the  decease  of  the  Testator,  up  to  the  time  when  he  attained  Twenty-one, 
in  such  a  manner  as  to  fit  him  for  any  respectable  Profession  or  Employ- 
ment, out  of  the  Rents,  Profits  and  Annual  Income,  of  the  Testator's  Real 
and  Personal  Estates,  which  accrued  after  his  death,  regard  being  had  to 
the  Fortune  given  to  him  by  the  Will,  and  which  he  is  entitled  to,  expectant 
on  the  death  of  Mrs.  Parry.  Refer  it,  to  jthe  Master,  to  inquire  what 
Sums  have  been  properly  expended  and  incurred,  since  the  Testator's  do- 
cease,  by  or  for  the  Plaintiff,  in  such  Maintenance  and  Education,  and  in 
fitting  him  for  the  Profession  of  Solicitor,  regard  being  had  to  the  Fortune 
given  to  him  as  aforesaid,  and,  in  making  such  inquiry  Mrs.  Parry  is  to  be 
allowed  the  Sum  of  802.  paid,  by  her,  to  the  Plaintiff's  Grandfather,  on  the 
28th  of  May  1814*. 


•Manne&s  v.  B&TAir*  [  •147  ] 

1832 :  19th  &  2l8t  Jane— PrBC</c<. 

In  comparing  the  eight  dnys  within  which,  Conse  mast  be  shown  against  confirming  a  Report 
alisoIutclVf  the  day  on  whtdi  the  Order  A7s*\  was  ser\'cd,  must  be  reckoned  :  but,  if  tlie  eighth 
day  is  a  holiday,  one  day  more  will  be  allowed.    But  tee  the  Note  at  the  end  of  this  Case. 

By  the  Decree  in  this  Cause,  dated  the  8d  of  March  1830,  it  was  referred 
to  the  Master  to  inquire  "whether  the  Defendant,  Dryan^  was,  at  the  date  of 
the  Agreement  in  the  Pleadings  mentioned,  able  to  make  a  valid  Sale  of 
the  Portion  of  the  Fund  coming  to  him  in  right  of  his  Wife.  On  thd  12th 
of  March  1832,  the  Master  reported  in  the  negative  :  and,  on  the  13th,  it 
was  ordered  that  the  Report  should  be  confirmed,  unless  the  Defendant 
should,  within  eight  days  after  Notice  of  that  Order,  show  good  cause  to  the 
contrary.  On  the  14th,  the  Plaintiff's  Solicitor  served  the  Defendant's 
Clerk  in  Court  with  Notice  of  the  Order,  in  the  usual  manner.  On  the 
2l8t,  which  was  a  general  Fast  day,  the  Offices  were  closed.     On  the  22d, 

*  Affirmed,  by  the  Lord  Chancellor^  on  the  26th  of  November  1883.  The  Judgment  pro- 
ceeded upon  the  Clause  containing  the  Request,  taken  in  connection  >vith  the  general  contents 
of  tlic  Will :  and  his  Lordship  observed  that  the  Testator  compreliended  the  Grandfather  in 
the  Request,  with  a  view  to  obtaining,  for  his  Widow,  the  assistance  of  that  Male  UelHtivc  of 
the  Plaintiff,  in  performing  those  offi«.*es,  the  expanse  of  which  the  Widow  was  to  defray  out 
of  the  Legacj  to  her.    Sco  Benaon  t.  Whiltam^  ante,  p.  22. 
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the  Order  Nisi  was  made  absolate,  on  the  Registrar's  Certificate  of  no  cause 
having  been  shown.  On  the  same  day,  the  Defendant,  having  filed  Excep* 
tions  to  the  Beport,  obtained  an  Order,  by  Petition  at  the  HolUy  that  the 
Exceptions  might  be  set  down  for  Argument :  but  that  Ord^r  was  not  passed 
and  entered  till  the  23d. 

A  motion  was  now  made,  on  behalf  of  the  Defendant,  to  discharge  the 
Order  confirming  the  Report  absolutely,  for  irregularity. 
.   The  Motion  was  supported  by  an  Affidavit,  in  which  it  was  stated  that  the 
Order  for  setting  down  the  Exceptions,  was  passed  and  entered  on  the  22d 
of  March. 

Mr.  Knight  and  Mr.  Koe^  in  support  of  the  Motion,  said  that 
[  *148  ]  the  2l8t  of  March,  having  been  a  holiday,  was  *not  to  be  reckon- 
ed as  one  of  the  eight  days  within  which  the  Defendant  was  to 
show  Cause  against  confirming  the  Report  absolutely :  and  that  the  Order 
for  setting  down  the  Exceptions,  having  been  passed  and  entered  on  the  22d 
of  March,  the  Order  for  confirming  the  Report  absolutely,  was  irregular. — 
Bullock  V.  Edington  (a). 

Mr.  Pepy9  and  Mr.  Ellison  opposed  the  Motion. 

The  Entering  Clerk's  Day-Book  having  been  produced  in  Court,  it  ap- 
peared that  the  Order  for  setting  down  the  Exceptions,  was  not  brought  to 
him  to  be  passed  and  entered,  tUl  the  twenty-third  of  March. 

The  Vice  Chancellor  said  that,  as  the  East-day  was  the  last  of  the  eight 
days,  it  was  not  to  be  reckoned ;  but,  if  it  had  been  one  of  the  intermediate 
days,  it  ought  to  have  been  counted :  that  the  Registrar  had  informed  him 
that  it  was  the  Practice  to  reckon  the  day  on  which  the  Notice  of  the  Order 
for  confirming  the  Report  Ifisij  was  served,  as  one  of  the  eight  days ;  and 
that  he  should  not  disturb  that  Practice :  but  that,  as  the  Decision  in  Bid' 
lock  V.  Edington^  afforded  a  ground  on  which  the  Defendant  might  hope  to 
succeed,  he  should  refuse  the  Motion  without  Costs  (i). 

(a)  Ante^  toI.  1.  p.  481. 

(6)  A  Motion  to  discharge  the  above  Order  and  also  the  Order  confirming  the  Beport  abso* 
lutcly,  was  refused,  by  the  Zonrf  Chancellor,  on  the  14th  of  February  18i?3.  His  Lordship  stated 
that  the  Registrar  had  informed  him  that  the  time  (or  showing  cause  against  confirming  the 
Report  absolutely,  expired  on  the  21st  of  March,  though  it  was  a  holiday,  but  that  no  Certificate 
would  have  been  granted  till  the  Morning  of  the  22d. 
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•GiLLIBRAND  V.  GoOLD.*  [  '149  ^ 

1833:  10th  December.— Porlumj. 

Where,  under  a  Settlement,  a  Sam  of  Money  is  to  be  rabed,  oat  of  Real  Estates,  for  the  Por- 
tions of  younger  Children,  and  some  of  the  Portions  haye  become  payable,  the  Court  will 
raise  the  whole  Sum  at  once,  although  some  of  the  Children  haye  not  acquired  yested  In- 
terests. 

Bt  Indentures  of  Lease  and  Release,  bearing  date  the  10th  and  11th 
days  of  August  1801,  executed  in  pursuance  of  Articles  made  on  the  Mar- 
riage of  Tkoma8  Oillibrand,  Esq.  and  Miss  Mareella  Q-oold  m  the  preced- 
ing month  of  March,  certain  Estates  (consisting  of  a  Moiety  of  a  Manor, 
and  the  Messuages,  Bents  and  Hereditaments  therein  described)  were  con- 
veyed to  the  use  of  Thomas  GiU^rand,  for  life,  with  remainder,  (subject  to 
a  Limitation  to  Trustees  to  preserve  Contingent  Remainders,  and  to  a  Rent- 
charge  of  500Z.,  to  Mrs.  Oillibrandj  during  her  life,  in  case  she  should  sur- 
vive the  said  Thomas  GiUibrand^  to  S.  H.  Fazaktrlty  and  Q-.  Qoold  (of 
whom  the  Defendant  Goold  was  the  survivor)  for  600  years,  upon  the  Trusts 
after-mentioned,  with  remainder  to  the  first  and  other  sons  of  Mr.  and  Mrs. 
Glllibrandy  in  Tail  Male.  The  Trusts  of  the  Term  of  500  years,  after  pro- 
viding for  better  securing  the  Rent-charge  of  5002.  out  of  the  Rents  or  by 
Sale  or  Mortgage,,  were  declared  as  follows:  "And,  subject  to  the  afore- 
ssdd  Trusts  and  without  prejudice  thereto,  upon  this  further  trust  and  confi- 
dence that,  in  case  there  shall  be  one  or  more  Child  or  Children  of  the  said 
Tliomas  Gillibrand  by  the  said  Mareella  QilUhrand  (other  than  and  ex- 
cept an  eldest  or  only  Son)  then  and  in  such  case,  they  the  said  S.  S.  For^ 
zakerUtf  and  G.  Goold,  or  the  Survivor  of  them,  or  the  Execu- 
tors, Administrators  or  Assigns  of  ^such  survivor,  do  and  shall,  af-  [  *150  ] 
ter  the  decease  of  the  said  Thomas  GiUihrandy  (or  in  his  lifetime, 
if  he  shall  so  direct,  by  any  Deed  or  Listrument  in  writing,  signed  by  him 
in  the  presence  of  and  attested  by  two  or  more  credible  Witnesses)  by 
Mortgage,  Sale,  or  any  other  disposition  of  the  said  Manor,  Capital  and  other 
Messuages,  Rents,  Hereditaments  and  Premises  comprised  in  the  said 
Term  of  500  years,  or  any  of  them,  or  any  part  thereof,  for  all  or  any  part 
of  the  same  Term,  or  by  and  out  of  the  Rents,  Issues  and  Profits  thereof 
respectively  (but  subject  to  the  said  annual  Sum  or  yearly  Rent-charge  of 
5002.  and  the  Powers  and  Remedies  hereinbefore  contained  for  compelling 
payment  thereof)  levy  and  raise,  for  the  Portion  or  Portions  of  all  and  every 
'>    > 

.  •  Ex  Belalion^'  gee  Fankerlj^  y.  Ford,  onfi.  toL  iv.  p.  390.    The  ntmet  of  Gillibrand  and 
Fazaherley  are  mia-spelled  in  that  Case. 
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such  Child  or  Children  (other  than  and  except  an  eldest  or  only  Son)  such 
Sum  or  Sums  of  Money  as  is  or  are  hereinafter  mentioned,  (that  is  to  say) 
if  there  shall  be  but  one  such  Child,  whether  a  Son  or  Daughter,  the  Sura 
of  6,000/.  of  like  lawful  Money,  for  the  Portion  of  such  one  Child,  and,  if 
there  shall  be  tv;o  such  ChiMren  and  no  more,  be  the  same  Sons  or  Daugh- 
ters, or  a  Son  and  a  Daughter,  then  the  Sum  of  8,000Z.  of  like  lawful  Money, 
for  the  Portions  of  such  two  children,  and,  if  there  shall  be  three  or  more 
such  younger  Children,  be  the  same  Sons  or  Daughters,  or  be  there  both 
Sons  and  Daughters,  then  the  Sum  of  10,000/.  of  like  lawful  Money,  for  the 
Portions  of  such  three  or  more  Children  ;  the  said  several  Sums  of  6,000/., 
8,000/.,  or  10,000/.,  as  the  case  may  happen,  to  become  and  be  an  Interest 
vested  and  transmissible,  in  such  Child  op  Children  respectively  who  shall  bo 
a  Son  or  Sons,  at  his  or  their  respective  age  or  ages  of  21  years,  and  in  such 
of  them  as  shall  be  a  Daughter  or  Daughters,  at  her  or  their  re- 
[  *151  ]  spective  age  or  ages  of  21  years,  or  day  *or  rcppcciivo  days  of 
Marriage,  which  shaM  first  happen,  and  to  be  paid  to  him,  her  or 
them  respectively,  on  or  at  the  same  age,  day  or  time,  if  the  same  shall  hap- 
pen after  the  decease  of  the  said  Thomas  GiiUbrandy  but,  if  the  same  shall 
happen  in  his  lifetime,  then  immediately  after  his  decease." 

Then  followed  Provisoes  of  Survivorship  and  Accruer  in  case  any  Son 
or  Sons  should  die  or  become  an  eldest  Son,  under  21,  or  any  Daughter  or 
Daughters  should  die  under  21,  without  having  been  married,  but  no  such 
one,  t»vo,  three  or  more  Children  were  to  be  entitled  to  more  than  the  Sums 
above  mentioned. 

"  Provided  also,  and  it  is  hereby  further  agreed  and  declared,  between 
and  by  the  Parties  to  these  Presents,  that  it  shall  and  may  be  lawful,  to 
and  for  the  said  «S'.  ff.  Fazakerley  and  G.  Goold^  and  the  Survivor  of  them, 
and  the  Executors,  Administrators  and  Assigns  of  such  Survivor,  at 
any  time  or  times  after  the  decease  of  the  said  Thomas  GilUbrand  (or  in 
his  lifetime,  in  case  he  shall  so  direct  by  any  Writing  or  Writings  under  his 
hand)  to  levy  and  raise,  by  the  ways  and  means  aforesaid  (but  subject  and 
without  prejudice  as  hereinbefore  is  mentioned)  a  part  of  the  Portion  or 
Portions  intended  to  be  hereby  provided  for  such  younger  Sons  or  Daugh- 
ters as  aforesaid,  not  exceeding,  in  the  whole,  for  any  one  such  Child,  one 
Moiety  or  eqnal  half  Part  or  Share  of  his,  her  or  their  expectant  Portion', 
and  to  pay  and  apply,  the  Moiety  so  to  be  raised,  for  the  preferment  and 
advancement  or  benefit  of  such  Child,  in  such  manner  as  the  said  S.  H. 
Fasakerlei/  and  G.  Goold,  or  the  Survivor  of  them,  or  Executors,  Admin- 
istrators or  Assigns  of  such  Survivor,  shall,  in  their  or  his  discre- 
[  •152  ]  tion,  •think  fir,  notwithstanding  the  Portion  or  Portions  of  such 
Child  or  Children  shall  not  then  have  become  vested  or  payable : 
and  upon  this  further  Trust,  that  they  said  S.  H.  Fazakerley  and  G.  Goold, 
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and  the  Survivor  of  them,  and  the  Executors,  Administrators    and  Assigns 
of  such  Survivor,  do  and  shall,  after  the  decease  of  the  said  Thomas  QUU- 
brand  (but  nevertheless  subject  and  ^vithout  prejudice  as  aforesaid)  by 
and  out  of  the  Annual  Rents,  Issues  and  Profits  of  the  Moiety  of  the  said 
Manor,  Rents,  Hereditaments  and  Premises  comprised  in  the  said  Term 
of  500  years,  or  any  Part  or  Parts  thereof,  levy  and  raise,  for  the  Mainte- 
nance and  Education  of  the  Child  and  Children,  for  the  time   being,  of  the 
said  Thomas  Gillibrand  by  the  said  Marctlla  Gillibrand^  for  whome  a  Por- 
tion  or  Portions  is  or  are  intended  to  be  hereby  provided  as  aforesaid,  in  the 
meantime  and  until  his,  her  or  their  Portion  or  respective   Portions  shall 
become  payable,  such  yearly  Sum  or  Sums  of  Money  as  the  said  Thomas 
Crillibrand^  at  any  time  during  his  life,  by   any  Writing  with  or  without 
Power  of  Revocation,  to  be  sealed  and  delivered  by  him  in  the  presence 
of  and  attested  by  two  or  more  credible  Witnesses,  or  by  his  last  Will  and 
Testament  in  writing,  to  be  signed  by  him  in  the  presence  of  and  attested 
by  three  or  more  credible  Witnesses,  shall  direct  or  appoint,  not  exceeding 
what  the  Interest  of  the  Portion  or  Portions  intended  to  be  hereby  provided 
for  such  Child  or  Children  respectively,  would  amount  to,  at  thfe  rate  of  4i. 
for  every  lOOi.  by  the  year,  were  he,  she  or  they  then  entitled  thereto,  and, 
in  default  ol  such  direction  or  appointment,  then  such  yearly  Sum  or  Sums 
of  Money,  not  exceeding  the  amount  of  such  Interest  as  aforesaid,  as  the 
said  S,  H.  Fazakerly  and  G.  Goold,  or  the  Survivor  of  them,  or 
the  Executors,  Administrators  or  ^Assigns  of  such  Survivor,  shall     [  *153  ] 
think  fit,  the  said  yearly  Sum  or  Sums  of  Money  for  Maintenance, 
to  be  free  and  clear  of  and  from  all  deductions  for  Taxes  or  otherwise,  and 
to  be  raised  and  paid  by  four  equal  Quarterly  Payments,  on  or  at  the  four 
Feasts,  or  days  of  payment  hereinbefore  mentioned,  atid  tho  first  of  the  same 
Quartley  Payments  to   be  made  on  such  of  the  said  days  as  shall  happen 
next  after  the  decease  of  the  said  Thomas  Gillibrand^ 

It  was  then  provided  that  the  Trustees  should  not  mortgage  any  part  of 
the  Premises,  until  some  one  of  the  said  Portions  should  become  payable,  and 
that  the  Rents  or  so  much  as  should  remain  after  Payment  of  the  said  annual 
Sums  for  Maintenance,  should,  until  some  one  of  such  Portions  should  be- 
come payable,  be  received  by  the  Person  or  Persons  entitled  in  Remainder, 
expectant  on  the  Term.  There  was  then  a  Proviso  declaring  that  any  Sum 
advanced,  by  Thos,  Gillibrand,  to  any  of  his  younger  Children,  should  go 
in  or  towards  satisfaction  of  his  or  her  Portion,  unless  he  should  declare  the 
contrary  ;  and,  lastly,  a  Proviso  for  cesser  of  the  Term. 

In  December  1828,  Mr.  Gillibrand  died,  leaving  eight  Children  surviv- 
ing him.  The  Defendant  Fazakerley,  who  had  assumed  that  name,  was  the 
second  Son  of  the  Marriage,  but  he  had  then  become  the  eldest  Son  and 
Tenant  in  Tail  Male  in  possession  under  the  Settlement.      The   Plaintiffs 
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were  the  other  Sods  and  Daughters  :  four  of  them  had  attained  21,  and 
three  were  under  that  age.  The  object  of  the  Bill  was  to  have  their  Portions 
raised. 

Sir  E.  Sugden  and  Mr.  Parry ^  for  the  Plaintiffs,  submitted  that  the  whole 
10,000?.  ought  now  to  be  raised. 
[  •164  ]         'Mr.  Walker^  for  the  Defendant  Fazakerley  : 

My  Client  is  willing  to  pay  the  whole  Sum,  if  he  can  safely  do 
so  ;  but  I  submit  that  only  the  Share  of  the  Children  who  have  attained  21, 
can  be  raised.  It  is  a  question  in  which  almost  every  landed  Proprietor  in 
the  kingdom,  as  well  as  younger  Children  whose  Portions  are  charged  on 
Lands,  are  interested.  The  object,  in  all  these  Cases,  is  that  the  Children 
shall  have  the  Security  of  the  Estate.  The  Case  of  Wynter  v.  Bold  (a) 
is  an  Authority  that  the  whole  need  not  be  raised  at  once :  anA  Dichinaon 
V.  Dickinson  (6),  is  an  Authority  that,  where  there  is  no  direction  to  appro- 
priate the  Money,  it  cannot  be  raised  before  it  is  payable,  and  that  the  Land 
is  not  discharged  even  by  an  Investment  under  a  Decree. 

[The  Vice-Ohancellor : — Suppose  there  are  ten  younger  Children,  are 
there  to  be  ten  Mortgages  ;  ] 

Mr.  Walker  : — No  one  can  deny  the  weight  of  that  objection  to  the  con- 
struction contended  for,  but  the  Answer  to  it  that,  if  such  were  the  true  con- 
struction of  the  Settlement,  it  is  immaterial,  and  the  inconvenience  is  trifling, 
when  it  is  considered  that  the  Bemainder-man  can  always  relieve  himself  by 
payment.  If  10,000?.  can  be  raised  now,  the  same  Sum  might,  and,  if  the  true 
construction  is  that  one  Mortgage  only  is  to  be  made,  must  have  been  raised, 
had  one  Child  required  it  on  attaining  21.  Are  the  other  six  to  be  subject 
to  the  fluctuation  in  the  Value  of  the  Securities,  and  to  the  danger  from  in- 
solvency of  Trustees,  and  other  causes  of  losing  their  Property  ? 
[•155  ]  If  more  than  one  Mortgage  is  •authorized  to  be  made,  why  are  three 
Children  now  under  age,  to  be  subjected  to  these  chances,  and  to 
be  deprived  of  the  Security  of  this  ample  Estate,  and  to  take  a  less  rate  of  In- 
terest than  they  are  now  receiving  ?  Besides,  it  will  violate  another  princi- 
ple, namely,  that  Portions  arc  not  to  be  raised  out  of  Beal  Estates,  unless 
they  become  payable.  Suppose  one  Child  had  attained  21  and  required 
its  Portion,  and  the  other  Children  had  died  without  becoming  entitled^ 
10,000?.  would  have  been  raised,  although  6,000Z.  only  would  have  been 
wanted  and  the  4,000Z.  might  have  been  left ;  and,  if  6,000Z.  had  been  rais- 
ed, how  is  that  Sum  and  what  remains  to  be  raised,  to  be  divided  amongst 
the  Children  as  they  become  entitled  ;  and,  if  the  Sum  raised  is  improperly 
spent,  how  is  the  loss  to  be  borne  ?     In  this  Case,  the  Estate  is  the  Security 

(a)  1  Sim.  &  Sta.  507.  (6)  3  Bro.  C.  C.  19. 
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contemplated  until  Payment.    There  is  no  Power  to  the  Trustees  (o  give  Be- 
ceipts  and  no  direction  to  appropriate  the  Money.   The  Advancement  Clause, 
as  well  as  other  Glauses,  contemplate  that  part  only  may  be  raised  at  one  time. 
The  Maintenance  Clause  directs  a  Portion  of  the  Rents  to  be  applied  in 
Maintenance,  until  the  Portions  become  payable.       The  succeeding  Clause, 
that  no  Mortgage  is  to  be  made  until  some  one  of  the  Portions  becomes 
payable,  does  not  afford  any  inference  that  one  Mortgage  only  is  to  be  made. 
It  was  intended  to  guard  against  any  Sum  being  raised  out  of  the  T^m,  while 
it  was  in  Reversion  or  Remainder. 
The  Vice-Chancellor  : 
The  whole  10,0002.,  as  I  understand,  has  become  raisable.      In  this  Set- 
tlement there  is  a  Clause  that  no  Mortgage  is  to  be  made  until  some  one  of 
the  Portions  shall  become  payable.     The  whole  10,0002.  must 
therefore  *be  raised  at  once.     It  is  said  that  some  of  the  Shares     [  *156  ] 
may  become  diminished  in  Amount :  the  Answer  to  that  is  that 
the  Court  considers  the  Investment  in  the  Three  per  Cent.  Consols,  as  equiv- 
alent to  Payment.     If  there  is  any  rise  in  the  Funds,  the  Children  under 
age  will  have  the  benefit  of  it. 


Nichols  v.  Rob. 

1S33:  5tb  December.    1834:  ilth  Jannaiy. — Arbitration, — Award. — Jvrisdictimi. 

Where  it  is  one  of  the  Terma  of  an  Agreement  to  refer  disputes  to  Arbitration,  that  the  snb- 
mission  may  be  made  a  Bule  of  a  Court  of  Law,  on  the  application  of  either  party,  but 
that  has  not  been  done :  Held,  on  Demnrrer,  that  this  Court  has  jurisdiction  to  relieve 
against  the  award.  And  the  Court  having  once  exercised  its  jurisdiction  over  the  Award, 
will  retain  it,  although,  on  the  coming  in  of  the  Answer,  it  appears  that  the  submission  had 
then  been  made  a  Bale  of  a  Court  of  Law,  by  the  Defendant. 

The  Defendant  had  occupied  a  Farm,  as  Tenant  to  the  Plamtiff,  from 
Michaelmas  1823  to  Michaelmas  1832 ;  and  being,  on  the  11th  of  September 
in  that  year,  indebted  to  the  Plaintiff,  in  6102.  for  Rent  of  the  Farm,  he,  for 
securing  such  Debt,  assigned,  to  the  PlaindS^  his  Household  Furniture,  Stock, 
Crops  and  other  Effects  on  the  Farm.  The  Plaintiff  afterwards  sold  the 
Articles  so  assigned  to  him,  and  applied  the  Proceeds,  which,  it  was  alleg- 
ed, were  more  than  sufficent  to  pay  the  Debt,  to  his  own  use.  Disputes 
and  differences  having  arisen,  between  the  Parties,  as  to  the  yalue  of  the 
Articles  sold,  and  also  as  to  the  management  and  occupation  of  the  Farm 
daring  the  Defendant's  tenancy,  by  Articles  of  Agreement  dated  the  12th 
of  August  1883,  the  Parties  agreed  to  refer  such  Disputes  and  Differences, 
and  aU  other  Controversies  then  existing  between  them,  to  the 
determination  of  two  Persons  ^therein  named,  provided  they  made     [  *157  ] 
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their  Award  within  a  month  from  (he  date  of  the  Articles  of  Agreement ; 
and,  in  case  the  Arbitrators  should  not  agree  upon  their  Award,  with- 
in that  time,  then  to  the  determination  of  an  Umpire  to  be  appointed  by 
them,  provided  he  should  make  his  Award,  in  writing,  under  his  Hand  and 
Seal,  within  a  month  from  the  time  of  the  reference  to  him  :  and  it  was  fur- 
ther agreed  that  no  Action-,  Suit,  or  proceeding  at  Law,  or  in  Equity,  should 
be  commenced  or  prosecuted,  by  either  of  the  Parties  to  the  Agreement, 
against  the  other  of  them,  in  relation  to  the  Matters  and  Things  aforesaid, 
or  any  of  them,  until  the  Award  or  Umpirage  should  have  been  made  and 
delivered,  or  the  Arbitrators,  or  their  Umpire  should  have  declined  or  neg- 
lected to  make  their,  or  his  Award  or  Umpirage  within  the  respective  times 
thereby  limited  for  that  purpose.  And  it  was  further  agreed  that  the  said 
reference  or  submission,  should  or  might  be  made  a  Rule  of  the  Court  oFEing's 
Bench,  on  the  application  of  either  of  the  Parties  thereto,  and  that  no  Ac- 
tion or  Suit  at  Law  or  in  Equity,  should  be  commenced  or  prosecuted 
against  the  Arbitrators  or  Umpire,  concerning  their  or  his  Award  or  determi- 
nation, after  the  same  should  have  been  so  made  as  aforesaid,  nor  to  impeach 
the  said  Award  or  Umpirage,  unless  some  collusion  or  other  Fraud  should  be 
discovered  therein.  And  each  of  the  Parties  bound  himself  to  the  other, 
in  5002.,  for  the  due  performance  of  the  Award  or  Umpirage  on  his  part : 
and  it  was  further  agreed  that  all  Fees  and  Monies  which  the  Arbitrators  or 
Umpire  should  think  proper  to  give,  to  any  Counsel  or  others,  for  advice  or  oth- 
erwise, relative  to  the  Premises,  and  all  other  reasonable  Expenses  attend- 
ing the  Award  or  Umpirage,  and  also  the  Costs  of  preparing  the 
[  •ISS  ]  Articles  of  •Agreement,  and  of  all  Matters  and  Things  in  rela- 
tion to  the  reference,  should  abide  the  event  of  the  Award,  and  be 
borne  and  paid,  by  the  Party  or  Parties,  and  at  such  time  as  the  same  should, 
thereby,  be  directed  to  be  paid  and  borne. 

The  Arbitrators  took  upon  themselves  the  reference,  but  not  agreeing  in 
their  Award,  they,  in  pursuance  of  the  power  given  to  them  by  the  Agree- 
ment, appointed  an  Umpire,  who  made  his  Award,  by  a  Deed-poll,  dated  the 
12th  October  1833,  and  thereby  directed  that  the  Plaintiff  should,  on  the 
1st  of  November  then  next,  pay,  to  the  Defendant,  the  Sum  of  2082. 10s., 
and  that  the  same  should  be  received,  by  the  Defendant,  in  full  satisfaction 
and  discharge  of  and  for  all  the  Matters  in  difference  ;  and  that  all  such 
Fees,  Monies,  Expenses  and  Costs  as,  by  the  Articles  of  Agreement,  it  was 
agreed  should  abide  the  event  of  the  Award,  should  be  paid  at  the  time  be- 
fore  appointed  for  payment  of  the  208Z.  10s. 

The  Bill,  which  was  filed  on  the  4th  of  November  18S8,  stated  that  the 
Umpire  had  not,  by  his  Award,  made  a  full  and  final  arbitrament  or  deter- 
mination of  all  the  Matters  referred  to  him,  and  that,  thereby,  the  Plaintiff 
bad  not  all  the  advantages,  which,  under  the  Articles  of  Agreement,  he  waa 
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entitled  to,  but  that  the  Award  was  defective,  and  ought  to  be  set  aside. 
The  Bill  charged  that  the  Cost  and  Expenses  which  the  Plaintiff  had  been 
put  to,  relating  to  the  Articles  of  Agreement  and  the  Award,  amounted  to  a 
very  considerable  Sum  ;  and  that  the  Defendant  had  not,  at  the  time  of  fil- 
ing  the  Bill,  made,  but  that  he  forthwith  intended  to  make,  the 
submission  to  refer  to  Arbitration  ^contained  in  the  Articles  of  [  *159  ] 
Agreement,  a  Rule  of  the  Court  of  King's  Bench,  or  of  one  of 
the  other  Courts  of  Record,  under  the  Statute  in  that  case  made  and  pro- 
vided, and  to  take  proceedings  upon  the  Rule,  when  obtained,  against  the 
Plaintiff,  or  otherwise  to  bring  an  Action  against  him,  in  one  of  the  Courts 
of  Law,  upon  the  Award. 

The  Bill  prayed  that  the  Award  might  be  declared  void,  and  that  the 
Defendant  might  be  decreed  to  deliver  it  up  to  be  cancelled,  together  with 
the  Articles  of  Agreement,  and  that,  in  the  meantime,  he  might  be  re- 
strained from  making  the  submission  to  refer  to  Arbitration,  contained  in  the 
Articles  of  Agreement,  a  Rule  of  the  Court  of  King's  Bench,  or  of  any 
other  Court  of  Record,  and  from  bringing  any  Action  at  Law,  against  the 
Plaintiff,  upon  the  Articles  of  Agreement  and  Award,  or  either  of  them ; 
or  that,  in  case,  after  having  been  served  with  a  Subpoena  to  appear  and  an- 
swer the  Bill,  and  before  the  Injunction  should  be  granted,  the  Defendant 
should  proceed  to  make  the  submission  a  Rule  of  Court,  then  that  he  might 
be  perpetually  restrained  from  taking  any  proceedings  upon  the  Rule  so 
obtained,  and  from  commencing  or  continuing  any  Action  or  Suit,  at  Law 
or  in  Equity,  upon  the  Articles  of  Agreement  and  Award,  or  either  of 
them. 

The  Defendant,  on  the  18th  of  November  1888,  put  in  a  general  De- 
murrer*. 

*  By  9  &  10  Will.  3,  c  IS,  s.  1,  it  is  enacted  that  it  shall  be  lawfol  for  all  MeKhanto  and 
Traders,  and  others  desiring  to  end  any  Controversy,  Suit  or  Qnarrel,  for  which  there  id  no 
other  remedy  bnt  by  Personal  Action  or  Suit  in  Equity,  by  Arbitration,  to  agree  that  their  sub- 
mission of  their  Suit  to  the  Award  or  Umpirage  of  any  Pemon  or  Persons  should  be  made 
a  Rule  of  any  of  His  Majesty's  Courts  of  Record,  which  the  Parties  shall  choose,  and  to  in- 
sert such  their  Agreement  in  their  submission,  or  the  condition  of  the  Bond  or  Promise, 
whereby  they  oblige  tbemselres  respectively  to  submit  to  the  Award  or  Umpirage  of  any  Per- 
son or  Persons,  which  Agreement  being  so  made  and  inserted  in  their  submission  or  promise 
or  condition  of  their  respective  Bonds,  shall  or  may,  upon  producing  an  Affidavit  thereof 
made  by  the  Witnesses  thereunto,  or  any  one  of  them,  in  the  Court  of  which  the  same  is 
agreed  to  be  made  a  Rule,  and  reading  and  tilirg  tlie  said  AfBdavit  in  Court,  be  entered  of 
Record  in  snch  Court,  and  a  Rule  shall  thereupon,  be  made  by  the  said  Court,  that  the  Parties 
shall  snbmit  to,  and  finally  be  concluded  by  the  Arbitration  Umpirage  which  shall  be  made 
concerning  them  by  the  Arbitrators  or  Umpire,  pursuant  to  such  submission,  and  in  case  of 
disobedience  to  such  Arbitration  or  Umpirage,  the  Party  neglecting  or  refusing  to  perform  and 
execute  the  bub%  or  any  part  thereof,  shall  be  subject  to  all  the  Penalties  of  contemning  a 
Rule  of  Court,  when  he  is  a  Suitor  or  Defendant  in  snch  Court,  and  the  Court,  on  Motion, 
shall  issue  Process  accordingly,  which  Process  shall  not  be  stopped  or  delayed  in  its  execution, 
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[  •160  ]         *Mr.  Pepys  and  Mr.  Purvis^  for  the  Demurrer,  relied  on  Davi9 

y.  QtUy  (a),  and  contended,  upon  the  authority  of  that  Case, 

[  *161  ]     *that  the  Parties  having  agreed  that  the  Submission  should  be 

made  a  Bule  of  the  Court  of  King's  Bench,  that  Court  alone  had 

jurisdiction  to  set  aside  the  Award. 

Sir  E,  Sugden  and  Mr.  ^Webster  in  support  of  the  Bill : 
The  9  &  10  Will.  3,  c.  15,  does  not  take  away  the  jurisdiction  of  a  Court 
of  Equity  to  set  aside  an  Award,  where  it  is  void  on  the  face  of  it.  That 
Statute  does  not  make  it  imperative  on  the  Parties  to  make  the  Submission 
a  Bule  of  Court.  They  have  an  option  to  do  so  or  not.  The  Master  of  the 
Rolls  is  wrong  therefore  in  saying  that  the  Parties  must  take  advantage  of 
the  Act,  and  that  the  Party  complaining  of  the  Award,  is  bound  to  make 
the  Submission  a  Bule  of  Court,  if  he  wishes  to  have  the  Award  set  aside. 
Suppose  a  Party  considers  himself  to  be  aggrieved  by  an  Award,  and  that 
the  time  allowed,  by  the  Statute,  for  setting  it  aside,  has  elapsed,  he  must, 
if  the  Master  of  the  Rolls  be  correct,  go  and  make  the  Submission  a  Bule 
of  Court,  and,  by  that  very  act,  he  exclu^s  himself  from  all  remedy  ;  for 
it  is  too  late  to  apply  to  have  the  Award  set  aside  ;  and,  after  the  Submis- 
sion has  been  made  a  Bule  of  one  Court,  no  other  Court  can  have  jurisdic- 
tion.  Lord  Lonsdale  v.  Littiedale  (6)  ;  Nichols  v.  Chalie  ((?)• 
*-  -*         *The  decision  in   QvnntU  v.  Bannister  (d)  is  founded,  ex- 

pressly, on  the  ground  of  the  Submission  having  been  made  a  Bule  of  Court. 
In  Steffy.  Andrews  (e)  The  Vice- Chancellor  over-ruled  the  Plea  because 
it  stated  no  new  Matter.  One  of  the  Statements  in  the  Plea,  was  the 
Agreement  of  the  Parties  that  the  Submission  should  be  made  a  Bule  of  the 
Court  of  Common  Pleas.  Sir  THiomas  Plumer  says  :  **  A  mere  submission 
to  make  an  Award  a  Bule  of  Court,  is  unimportant,  unless  it  actually  was 
made  a  Bule  of  Court."  The  whole  point  depends  upon  the  opinion  of  the 
Master  of  the  Rolls.  Unless  the  Statute  clearly  excludes  the  jurisdiction 
of  this  Court,  it  is  not  to  be  considered  as  taken  away.     Street  v.  Rigby(^f^. 

by  any  Order,  Bale,  Command,  or  Process  of  any  other  Court,  either  of  Law  or  Equity,  unless 
it  shall  be  made  appear,  on  oath,  to  such  Court,  that  the  Arbitrators  or  Umpire  mishehayed 
themselves,  and  that  such  Award,  Arbitration  or  Umpirage,  was  procured  by  Corruption  or 
other  undue  means. 

By  Section  2,  it  is  further  enacted  that  any  Arbitration  or  Umpirage  procured  by  Corrup- 
tion, or  undue  means,  shaU  be  judged  and  esteemed  void  and  of  none  effect,  and  accordingly 
be  set  aside  by  any  Court  of  Law  or  Equity,  so  as  complaint,  of  such  Corruption  or  undue 
practice  be  made  in  the  Court  where  the  Bule  is  made  for  submission  to  such  Arbitration  or 
Umpirage,  before  the  last  day  of  the  next  Term  aAer  such  Arbitration  or  Umpirage  made  and 
published  to  the  Parties. 

(a)  I  Sim.  &  Btu.  411.    See  also  Dawwn  y.  Sadler,  ibid.  587. 

(h)  2  Yes.  451.  (c)  14  Yes.  S6i.  {d]  U  Yes.  530.  (e)  2  liadd.  6. 

(/)6.Ye8.815. 
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The  Agreement  of  the  Parties  cannot  have  the  effect  of  ousting  the  juris- 
diction. 

[The  Vice- Chancellor : — According  to, the  decision  of  The  Master  of  the 
Rolls  in  Davis  v.  Q-etty^  The  Lord  Chancellor  had  no  jurisdiction  to  set 
aside  the  Award  in  Ward  v.  Perirm  (^).] 
Mr.  Purvis  in  reply : 

This  is  not  a  question  upon  an  Agreement  between  the  Parties  ousting  the 
jurisdiction  of  the  Court,  but  whether  one  of  the  Parties  is  to  have  the  pow- 
er of  transferring  the  jurisdiction  from  a  Court  which  both  have  chosen. 
The  Statute  gives  the  Parties  an  option  as  to  the  Court :  the  words  are  '*  any 
of  His  Majesty's  Courts  of  Record  which  the  Parties  shall  choose  :"  but, 
when  the  selection  has  been  made  of  a  particular  Court,  the  *ju- 
risdiction  is  confined  to  that  Court,  and  from  it  Process  is  to  is-  [  *163  ] 
sue,  and  the  Process  is  not  to  be  delayed,  *^  by  any  Order, 
Rule,  Command,  or  Process  of  any  other  Court  either  of  Law  or  Equity." 
The  Statute  was  passed  for  the  final  determination  of  Controversies  ;  and 
all  the  Provisions  are  made  with  that  view.  If  the  jurisdiction  of  other 
Courts  be  not  excluded,  the  Statute  would  not  be  an  advantage  to  the  Par- 
ties, but  the  reverse.* 

The  Vice-Chancellor: 

This  is  a  Case  of  great  importance,  I  shall  not  decide  it  without  great  con- 
sideration. 

The  Vicb-Chancellor  : 

It  is  clear,  from  the  case  of  Brovm  v.  Brown  (K)  that,  before  the  Statute, 
where  an  Agreement  to  refer  had  been  made  a  Rule  of  a  Court  of  Law,  the 
Court  of  Chancery  would  entertain  jurisdiction  over  the  Award.  In  that 
case  The  Lord  Keeper  dismissed  the  Bill ;  not  because  he  had  no  jurisdiction 
to  entertain  it,  for  he  did  entertain  it,  and,  after  long  debate,  as  Vernon  says, 
dismissed  the  Bill  for  want  of  merits.  The  Statute  was  passed  in  1698 ; 
and  it  is  equally  clear  that,  after  the  Statute,  where  the  Agreement  to  refer 
is  made  a  Rule  of  a  Court  of  Law,  in  an  Action  depending  in  it,  this  Court 
will  entertain  jurisdiction  over  the  Award.  This  appears  from  Lord  Lons- 
dale V.  Littledale  (i),  which  was  decided,  by  Lord  Rosslyn^  in  1794  ;  and 
the  language  used  by  Lord  Eldon^  in  Nichols  v.  Chalie  (Jc)^  con- 
firms this  proposition.  In  Ward  v.  Periam  (Z),  the  •Submission  [  '164  ] 
had  been  made  a  Rule  of  the  Court  of  King's  Bench,  on  the  Plain- 
tiff's  own  application.  Yet,  on  the  Plaintiff's  Bill,  Lord  Chancellor  Mae- 
elesfield  set  aside  the  Award  with]  Costs.    Lord  Hardwicke^  in  Chicot  v. 

*  The  ArgnmentB  are  reported  ex  relatione. 

(g)  9  Eq.  Abr.  91,  and  i  Turn.  &  BnsB.  131,  note. 

(A)  1  Vem.  157.  (i)  S  Ves.  jun.  451.  {k)  14  Ves.  268. 

(/}  In  Note  to  Auriol  v.  Smithy  1  Turn  &  Bnsi.  ISl. 
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L>"j'(£8ne  (m)  comments  on  this  decision,  and  says  that  Lord  Macelesfidd 
considered  the  Case  the  same  as  if  a  Court  of  Common  Law  had  refused  to 
exercise  its  jurisdiction.  But  the  Defendant's  argument  is  that  the  mere 
Agreement  to  refer  and  make  the  Submission  a  Rule  of  a  Court  of  liSW, 
takes  away  the  jurisdiction  of  the  Court  of  Chancery.  Lord  Sardwicke,  in 
the  Case  which  I  have  just  mentioned,  expressly  says  that  the  Decree  in 
Ward  v.  Periam^  was  very  just,  which  it  could  not  have  been,  if  the  Court 
had  no  jurisdiction.  In  Spettigue  v.  Carpenter  (n)  after  the  Submission 
had  been  a  Rule  of  the  Court  of  Chancery,  Lord  Talbot^  on  Bill  filed;  set 
aside  an  Award,  He,  therefore,  must  have  held  that  the  general  jurisdiction 
by  Bill,  remained,  notwithstanding  the  particular  jurisdiction  by  process  of 
Contempt  given  by  the  Statute.  What  was  done  in  Kampshire  v.  Young  (o)^ 
seems  to  show  that  the  Court  has  jurisdiction,  although  not  only  had  the  Sub- 
mission been  made  a  Rule  of  the  Court  of  King's  Bench,  but  an  Attachment 
had  issued  for  not  obeying  it.  In  Hutchinson  v.  Hodgson  (p),  (an  ill-re- 
ported Case),  the  Submission  had  been  made  a  Rule  of  the  Court  of  King's 
Bench.  In  Nichols  v.  Chalie  (g^)  the  reference  was  made  under  the  Stat- 
ute, and  the  Submission  had  been  made  an  Order  of  tke  Court  of  King's 

Bench,  and  it  is,  therefore,  with  reference  to  that  circumstance, 
[  *165  ]     and  upon  the  supposition  that  the  Court  of  King's  *Bench  would 

act,  that  Lord  Eldon  must  be  understood  to  say :  ^'  If  the  refer- 
ence is  within  the  Statute,  the  Legislature  has  declared  that  a  Court  of  Equi- 
ty shall  have  nothing  to  do  with  it."  In  Gtvinetty.  Bannister  (r)  also,  the 
reference  was  under  the  Statute,  and  the  Submission  had  been  made  a  Rule 
of  the  Court  of  King's  Bench,  and  the  common  Injunction  having  been  obtain- 
ed, Lord  Eldon  dissolved  it,  on  the  ground  that  this  Court  had  no  jurisdic- 
tion to  set  aside  the  Award. 

In  Steff  V.  Andrews  (s)  Sir  T.  Plumer  says  :  "  A  mere  submission  to 
make  an  Award  a  Rule  of  Court,  is  unimportant,  unless  itibctually  was  made 
a  Rule  of  Court.  If  made  a  Rule  of  Court,  this  Court  could  not  act :  the 
jurisdiction  would  be  transferred  to  the  Court  in  which  the  Submission  was 
made  a  Rule ;  but,  if  the  Submission  is  not  acted  upon,  no  other  Court  ac- 
quires jurisdiction."  After  this  came  the  Case  of  Davis  v.  Gett^  (t). — 
There  the  Submission  was  not  made  a  Rule  of  Court,  and  His  Honor,  the 
present  Master  of  the'  Molls,  held  he  had  no  jurisdiction.  He,  however, 
merely  reasoned  on  the  Statute,  and  did  not  cite  any  authority.  In  the 
subsequent  Case  of  Dawson  v.  Sadler  (u)  the  Submission  was  made  a  Rule 
of  the  Court  of  King's  Bench,  before  the  Motion  was  made  ;  and,  therefore, 

(m)  2  Vcz.  317.  (n)  3  P.  W.  361.  (o)  2  Atk.  155. 

(p)  2  Anstr.  361.  {q)  14  Ves.  265.  (r)  14  Ves.  530. 

(8)  2  Madd.  10.  (t)  1  Sim.  &  Sta.  411.  (u)  Ibid.  537. 
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His  JETonar  might^  well  saj,  aftei*  Qwinett  v.  BannUter  bad  been  cited  by 
Counsely  tbat  tbe  Authority  referred  to,  had,  in  e&ot,  detenmned  the  qnestion, 
andy  consistently  with  prior  decision,  refuse  the  motioB. 

"^The  question,,  therefore,  is,  which  of  the  two  leanied  Judges  [  *166  ] 
who  preceded  m%^  is  right.  To  me  it  appears  that,  upon  the  words 
of  the  Statute,  the  original,  bherent  jurisdiction  of  this  Court,  is  not  taken 
away,  except  where  the  Submission  has  been  made  a  Rule  of  a  Court  of 
Law ;  and  the  authorities  show  that,  even  in  that  case,  it  is  not,  of  necessity 
taken  away,  but  will  remain,  in  ease  the  Court  of^  Law  will  not,  or  cannot 
act  upon  the  Award.  I  am  not  aware  of  any  authority  upon  which  the  de- 
cision in  Davis  y.  C^etty  can  be  supported.  But  I  do  see  authority  which 
shows  that  the  oiiginal  jurisdiction  of  this  Court  over  Awards,  does  remain, 
even  in  Cases  wkere  the  Submission  has  been  made  a  Rule  of  Court  under 
the  Statute.  In  this  Case,  I  eannot  assume  that  the  Court  of  King's  Bench 
will,  after  the  Submission  has  been  made  a  Rule  <tf  Court,  act  upon  the 
Award.  Li  my  opinion,  therefore,  the  Demurrer  must  be  overruled.  But, 
as  I  have  the  misfortune  to  differ  from  The  Jiiaster  qf  the  RoUs,  I  shall  be 
most  satisfied  if  the  Judgment  of  a  higher  tribunal  will  put  the  question  at 
rest. 


On  the  16th  liTovember  1833,  the  Defendant  oaused  the  SubmiasioD  to 
Arbitration  to  be  made  a  Rule  of  tbe  Court  of  £'mg's  Bench.  On  the  17th 
of  January  following,  the  Plaintiff  obtained  the  common  Injunction  for  want 
of  an  Answer :  and,  on  the  13th  February,  the  Answer  was  filed,  admitting 
the  Agreement  and  the  Award,  and  stating  that,  in  Michaelmas  Term  then 
last,  the  Defendant  had  caused  the  Submis^on  to  be  made  a  Rule  of  the 
Court  of  King's  Bench,  according  to  the  Statute,  and  submitting 
that,  on  that  account,  this  *Court  had  no  jurisdiction,  on  the  [  *167  ] 
ground  stated  in  the  Bill,  if  any  such  ground  there  were,  to  set 
aside  the  Award,  but  that  every  matter  and  thing  relating  to  the  Arbitration 
and  Award,  was  then  properly  cognizable  in  the  Court  of  King's  Bench,  and 
in  that  Court  only  :  that  tbe  Award  was  fair,  full,  and  complete,  and  that 
tbe  Plaintiff  had  not  stated,  by  his  Bill,  any  of  tbe  Matters  referred  to  Ar- 
bitration as  aforesaid,  as  to  which  be  alleged  that  the  Umpire  had  not  made 
a  full  Arbitrament:  that  the  Plaintiff  had  all  the  advantages  under  the  Ar- 
ticles of  Agreement,  which  he  was  in  justice  and  equity  entitled  to,  and  that 
the  award  was  pot  defective,  and  ought  not  to  be  set  aside,  even  if  this 
Court  had  jurisdiction  so  to  do ;  and  liiat  the  Defendant  intended  forthwith 
to  take  Proceedings,  against  the  Plaintiff,  on  the  Rule,  or  to  bring  an  Ac- 
tion, against  him,  on  the  Award. 

The  Defendant,  having,  on  the  coming  in  of  his  Answer,  obtained  an  Or- 
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der  ^isi  to  dissolve  the  iDJunction,  Sir  JB.  Sugden  and  Mr.  Webster j  for 
the  Plaintiff,  now  showed  Caase  against  dissolving  the  Injunction.  They 
said  that  the  point  decided  on  the  argument  of  the  Demurrer,  was  that 
the  ancient  jurisdiction  of  this  Court  remained  :  that  the  equity  on  which 
the  Bill  was  founded,  was  an  imperfect  Award,  which  was  the  question  to  be 
decided  at  the  hearing  of  the  Cause ;  and,  as  the  Plaintiff  had  a  right  to 
have  the  validity  of  the  Award  tried  in  this  Court,  the  Injunction  must  be 
continued. 

The  Solicitor- General  (Sir  0.  Pepys)  and  Mr.  Purvis  for  the  Defen- 
dant, argued  that  the  ground  on  which  the  Demurrer  was  allow- 
[  *168  ]  ed,  was  that  no  other  Court  ^ad  jurisdiction  over  the  Award ; 
that  the  Submission  had  been  since  made  a  Rule  of  the  Court 
of  King's  Bench,  andj  consequently,  the  jurisdiction  of  this  Court  was  tak- 
en away  by  the  Statute,  and  the  Court  of  King's  Bench  alone  now  had  ju- 
risdiction over  the  Award  :  that  by  the  Motion,  the  Court  was  asked  not  only 
to  exercise  its  own  jurisdiction,  but  to  take  away  the  jurisdiction  of  the  Court 
of  King's  Bench,  in  which  Court  the  Parties  had  contracted  that  the  question 
should  be  decided  :  that  no  Case  was  made  for  continuing  the  Injunction : 
that  the  Umpire  had  awarded  a  certain  Sum  to  be  paid,  to  the  Defendant, 
in  full  satisfaction  of  all  the  matters  in  difference ;  which  was  final :  that  the 
Bill  did  not  allege  on  what  ground  the  Award  was  not  final,  but  contained 
a  mere,  general  allegation  to  that  effect :  that  there  was  no  Equity  whatev- 
er to  prevent  the  Defendant  from  receiving  the  Sum  awarded  to  him ;  and, 
consequently,  he  ought  to  be  lefb  to  his  legal  remedy  to  recover  it. 
The  VicbChanobllor  : 

The  Court  has  decided,  on  the  facts  appearing  by  the  Bill,  that  the  Plun- 
tiff  has  an  Equity  ;  and  the  Answer  does  not  displace  that  Equity.  It  does, 
indeed,  deny  that  the  Award  is  not  final,  but  it  leaves  tiie  facts  of  the  Case 
just  as  they  were  when  the  Demurrer  was  argued. 

In  Ward  v.  Periam,  it  was  held  that,  though  a  Court  of  Law  may  have 
acquired  jurisdiction  over  an  Award,  yet  if  that  Court  subsequently  refused 
to  act,  or  cannot  act  upon' the  Award,  the  ancient  jurisdiction  of  this  Court 
is  revived.  Non  Constat  that  the  Court  of  King's  Bench  will 
[  'IGQ  ]  act  on  this  Award.  Besides,  in  the  present  •Case,  this  Court  ac- 
quired and  exercised  jurisdiction  prior  to  the  time  when  the  Sub- 
mission was  made  a  Rule  of  a  Court  of  Law  ;  and,  where  a  Court  once  ac- 
quires a  jurisdiction,  it  retains  it. 

A  judge  is  bound  to  take  notice  of  a  prior  Order  made  in  the  same  Cause. 
On  the  Argument  of  the  Demurrer,  I  decided  that  the  Plaintiff  had  an  Eq- 
uity and  I  am  bound  by  the  Order  which  I  then  made  ;  and  must  therefore 
hold  that  there  is  an  Equity  to  set  aside  this  Award. 

Motion  to  dissolve  the  Injunction  refused. 
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Testator  beqaeathed  his  Besidaary  Estate  to  Trustees,  in  Trust  for  his  Wife  for  life,  and,  afVer 
her  decease :  ^  to  preserve  the  then  remaining  part  of  my  Estate  for  the  Grandchildren  of  my 
brother  C,  to  be  by  them  received  in  equal  proportions  when  they  shall  severally  attain  the 
age  of  25  years ;  and  when  the  yoangest  shall  have  attained  the  age  of  25  years,  and  he  or 
she  shall  have  received  their  final  Dividend  or  ^hare  of  my  Estate,  the  Tmst  shall  cease." — 
Testator  left  his  Widow  and  Brother,  surviving.  Eight  Grandchildren  of  the  Brother  were 
in  existence  at  the  Widow's  death,  and  several  were  bom  afterwards.  Held  that  the  Bequest 
was  not  void  for  mnoteness ;  but  that  those  only  of  the  Grandchildren  who  were  in  existence 
at  the  Widow's  decease,  were  entitled  to  share  in  the  Testator's  Besidnary  Estate. 

William  Kevbrn,  by  his  Will,  dated  the  16th  of  January  1798,  gave  to 
ITannah  Pope^  his  Apprentice,  when  she  arrived  at  the  age  of  25  years,  (if 
she  should  so  long  live),  1002.,  for  payment  whereof  he  bound  his  Real  and 
Personal  Estate,  and  to  each  of  his  Executors,  five  Guineas,  and  then  dispo- 
sed of  his  Residuary  Estate  as  follows  : — ^^  All  the  rest  and  residue  of  my 
Testamentary  Estate,  whether  Lands,  Tenements,  Hereditaments, 
Monies,  Goods,  Chattels  or  other  ^Effects,  of  what  nature  or  kind  [  *172  ] 
soever,  I  give  and  devise  the  same  unto  my  Brother,  Charles 
Keverrif  Samuel  Sims  and  John  Blake,  and  I  do  hereby  constitute  and  ap- 
point the  said  Charles  Kevem,  Samuel  Sims  and  John  Blake  to  be  joint 
Executors  of  this  my  last  Will  and  Testament,  in  Trust,  nevertheless,  that 
the  whole  of  my  said  Estate  shall  be  applied  towards  the  support  and  main- 
tenance of  my  Wife,  Susannah  Kevem,  during  her  natural  Life,  at  the  dis. 
cretion  of  my  said  Executors ;  and  I  do  hereby  authorize  and  empower 
them,  their  Executors  and  Administrators,  for  that  purpose,  to  sell,  alienate 
and  confirm,  or  otherwise  dispose  of  any  or  all  of  my  said  Real  and  Personal 
Estate,  to  the  best  advantage  as  to  them  may  seem  meet,  and,  after  the  de- 
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cease  of  my  said  Wife,  to  preserve  the  then  remainiDg  part  of  my  Estate,  or 
the  neat  Produce  thereof,  to  and  for  the  use  and  benefit  of  the  Grandchildren 
of  my  said  Brother  Charles  Kevem,  to  be  by  them  and  each  of  them  received 
in  equal  proportion  to  the  Eflbets  in  hand  and  remaining,  nrhen  they  and 
each  of  them  shall  severally  attain  the  age  of  Twenty-five  years,  and  not  be- 
fore ;  and,  when  the  youngest  thereof  shall  have  attained  the  full  age  of 
Twenty-five  years  as  aforesaid,  and  he  ^r  she  shall  have  received  their  final 
Dividend  or  Share  of  my  said  Estate,  the  Trust  shall  then  cease  and  deter- 
mine." The  Testator  died  in  March  1798,  and  his  Widow  Susannah  Kev- 
,ern  died  in  April,  in  the  same  year. 

The  Bill  alleged  that  there  were  living,  at  the  deaths  of  the  Testator  and 
his  Widow,  seven  Grandchildren  of  Charles  Kevem  the  Testator's  Brother ; 
that  Mart/  Ann  Kevern,  one  of  them,  died  in  1806,  and  that  the  Plaintiff 
was  her  Administrator  ;  that  several  other  Grandchildren  of  the 
[  •173  ]  Testator's  Brother  (who  were  *Defendants  to  the  Bill),  were  born 
after  the  Defendant,  Peter  Mounier,  who  was  the  eldest  Grand- 
child, attained  Twenty-five  ;  that  the  Testator's  Brother  died  in  May  1815  ; 
that  such  of  his  Grandchildren  as  were  born  after  the  Testator's  death,  or, 
at  all  events,  after  P.  Mourner  attained  Twanty-five^  did  not  take  any  Share 
or  Interest  in  the  Testator's  Personal  Estate ;  but  that  the  Plaintiff  was  ad- 
vised that,  according  to  the  true  construction  of  the  Will,  the  seven  Grand- 
children of  the  Testator's  Brother  living  at  the  Testator'sideath,  became  sev- 
erally entitled,  immediately  upon  the  death  of  the  Testoter  or  his  Widow,  to 
Vested  Interests  in  one  Seventh  part  of  tho  Testator's  residuary  Personal 
Estate,  payable  on  their  respectively  attaining  the  age  of  Twenty-five  years. 

The  Bill  prayed  that  the  Testator's  Personal  Eetate  might  be  applied  in 
a  due  course  of  administration,  and  the  clear  Residue  thereof  ascertained 
and  divided  into  Seven  equal  Parts,  and  that  one  Seventh  Part  thereof 
might  be  paid  to  the  Plaintiff,  as  the  Administrator  of  Mary  Ann  Kevem. 

The  Decree  directed  the  Master  to  inquire  and  state  what  Grandchildren 
the  Testator's  Brother  had,  as  well  such  as  were  living  at  the  deaths  of  the 
Testator  and  his  Widow,  as  those  who  had  been  born  smce  the  decease  of 
the  Survivor  of  them,  and  when  they  were  respectively  bom,  and  which  of 
them  were  living  when  Peter  Mounier  attained  his  age  of  Twenty-five  years, 
and  which  of  them  had  been  born  since,  and  whether  any  and  which  of  them 
had  attained  Twenty-five,  and  whether  and  which  of  them  were  dead,  and 
at  what  times  they  died  respectively,  and  whether  before  or  after 
[  ^174  ]  *P.  Mounier  attained  Twenty-five,  and  who  were  their  Represen- 
tatives, and  also  when  the  Testator's  Widow  died,  and  who  were 
the  Next  of  Kin  of  the  Testator  living  at  his  decease,  and  whether  any  and  - 
which  of  them  were  since  dead,  and  who  were  their  Representatives. 

The  Master  found  that  seven  Grandchildren  of  Charls%  Kevem,  (two  of 
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whom  were  Peter  Mounter  and  Mai-tf  Ann  Kevern^  were  living  at  the  re- 
spective deaths  of  the  Testator  and  his  Widow ;  that  15  others  were  born 
afterwards,  and  three  more  after  the  19th  of  January  1813,  on  which  day 
P.  Mounier,  the  eldest  Grandchild,  attained  Twenty-five,  at  which  time 
there  were  17  Grandchildren  living  ;  that  P.  Mounier  and  11  others  had 
attained  Twenty-five  ;  that  Mary  Ann  Kevernhnii  four  others  of  the  Grand- 
children had  died,  and  all  of  them  before  P.  Mounier  attained  Twenty-five. 
The  Master  also  found  who  were  the  Personal  Representatives  of  the  de- 
ceased Grandchildren  ;  that  the  Testator  and  his  Widow  died  at  the  times 
mentioned  in  the  Bill ;  that  Charles  Kevern^  who  was  the  Testator's  only 
Next  of  Kin  living  at  his  decease,  was  since  dead,  and  that  the  Defendant 
William  Williams  was  the  Personal  Representative  of  Charles  Keoern, 

Sir  U.  Sugden  and  Mr.  Danielle  for  the  Plaintiff,  contended  that  those 
only  of  the  Grandchildren  who  were  born  at  the  death  of  the  Testator's 
Widow,  were  entitled  to  his  Residuary  Estate  ;  and  that  the  Payment  mere- 
ly, and  not  the  vesting  of  the  Shares,  was  suspended  until  they  attained 
Twente-five.  Walker  v.  SItore  (ci).  Farmer  v.  Francis  (6). 
To  introduce  the  question  of  ^remoteness,  it  must  be  shown  that  [  *175  ] 
none  of  the  Grandchildren  were  intended  to  take,  except  those 
who  attained  Twenty-five.  Leake  v.  Robinson  (c),  has  no  bearing  on  this 
Case  :  there  the  Gift  was  confined  to  such  of  the  Legatees  as  should  attain 
Twenty-five. 

Mr.  Koe^foT  Parties  in  the  same  interest  as  the  Plaintiff,  relied  on  Farmer 
V.  Francis  as  being  precisely  in  point. 

Mr.  Knight,  Mr.  Preston  and  Mr.  Garrattj  for  the  Grandchildren  born 
after  the  death  of  the  Testator's  Widow,  but  before  P.  Mounier  attained 
Twenty-five,  said,  that  all  the  Grandchildren  who  were  in  existence  at  the 
period  when  the  Testator  had  directed  his  Property  to  be  distributed^  were 
entitled  to  participate  in  it:  Whitbread  v.  Lord  St.  John  (jd^^  Qilbert  v. 
Roorman  («),  Mogg  v  Mogg  (/)  :  that  it  appeared,  by  the  Report,  that  the 
Testator  died  in  March  1798,  and  his  Widow,  in  the  April  following,  and  that 
Sophia  WilliamSj  the  eldest  of  the  Grandchildren  born  after  the  Widow's 
death,  was  born  in  August  1798,  so  that  she  must  have  been  in  existence  at 
the  death  of  the  Widow,  and  that,  consequently,  she,  at  all  events,  must  be  en- 
titled to  a  share  of  the  Testator's  Residuary  Estate. 

Mr.  Parker,  for  the  three  Grandchildren  born  after  P.  Mounier  attained 
Twenty-five,  said  that,  in  order  to  give  effect  to  the  Testator's  intention,  the 
period  of  distribution  must  be  when  the  youngest  Grandchild  should 
attain  Twenty-five :  that  the  Testator  had  directed  his  Trustees  to     [  •176  ] 

(a)  la  Vcs.  122.  (6)  2  Sim.  &.  Sta.  500  (c)  2  Mcr.  363. 

(d)  10  Vet.  162.  (e)  11  Vcs.  238.  (/)  I  Mcr.  6M. 

Vol.  V.  16 
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preserve  the  remainder  of  his  Property  for  the  benefit  of  his  Brother's 
Grandchildren,  and  to  divide  it  amongst  them  when  the  youngest  should 
attain  Twenty-five  ;  and  the  last  part  of  the  Will  must  be  rejected,  if  the 
three  youngest  Grandchildren  were  held  not  to  be.  entitled  to  share  in  the 
Testator's  Residuary  Estate. 

Mr.  Kinderaletf  for  the  Defendant,  Charles  ffilliams. 
Mr.  Bethelly  for  the  Defendants,  the  Personal  Representatives  of  the  Tes« 
tator's  Widow,  said  that  the  Bequest  was  void  for  remoteness,  as  it  was  a 
Gift  to  the  Grandchildren  of  a  Person  who  was  alive,   and  therefore  they 
could  not  be  ascertained  within  21  years  after  a  life  in  being.     In  the  Cases 
cited  for  the  Plaintiff,  the  Gifts  were  made  to  Glasses  of  Persons,  all  of  whom 
were  capable  of  taking.     In  Leake  v.   BobinBon^  Sir  W.   Grant,  M.  R. 
says  :  ^'  To  induce  the  Court  to  hold  the  Bequests  in  this  Will  to  be  partially 
good,  the  Case  has  been  argued  as  if  they  had  been  made  to  some  Individ- 
uals who  are,  and  to  some  who  are  not  capable  of  taking.     But  the  Bequests 
in  question  are  not  made  to  Individuals,  but  to  Classes  ;  and  what  I  have  to 
determine,  is  whether  the  Class  can  take.     I  must  make  a  new  will  for  the 
Testator,  if  I  split  into  portions  his  general  Bequest  to  the  Class ;   and  say 
that,  because  the  rule  of  Law  forbids  his  intention  from  operating  in  favor 
of  the  whole  Class,  I  will  make  his  Bequests,  what  he  never  intended  them 
to  be,  viz.  a  series  of  particular  Legacies  to  particular  Individuals,  or,  what  he 
had  as  little  in  his  contemplation,  distinct  Bequests,  in  each  in- 
[  *177  ]     stance,  to  two  different  Classes,  *namely,  to  Grandchildren  living 
at  his  death,  and  to  Grandchildren  bom  after  his  death(^).^*    The 
same  doctrine  is  laid  down  by  the  same  learned  Judge,  in  Cambridge  v. 
Iiou8(h). 
Sir  U.  Sugden,  in  reply,  referred  to  Davidson  v.  Dallas  (i). 
The  Vice- Chancellor  said  that,  in  Leake  v.  Bobinsonj  no  distinction  was 
mado  between  the  time  of  Gift  and  the  time  of  Enjoyment :  that  in  this  Case, 
those  only  of  the  Grandchildren  were  entitled  to  take,  who  were  in  esse  at 
the  death  of  the  Tenant  for  Life. 

Declare  that  the  Defendants,  Peter  Mounter ,  John  Kevem,  Mary  Tro- 
vers Kevern  Mounier,  Maria  Jane  Birdwood  Parker,  the  Wife  of  the  De- 
fendant Joseph  Parker,  the  Defendant  John  Kevern,  as  the  Administrator 
of  Maria  Mounier  Kevern,  deceased,  the  Plaintiff  Charles  Kevern,  as  the 
Administrator  of  Mary  Ann  Kevern,  deceased,  the  Defendant  Sally  Har- 
wood  Bales,  the  Wife  of  the  Defendant  Robert  Bales,  and  the  Defendant  Sophia 
Williams,  appearing  by  the  Master* s  Report,  made  in  this  Cause,  to  have 
been  the  only  eight  Grandchildren  of  Charles  Kevern,  deceased,  in  the 
Pleadings  named,  who  were  living  at  the  time  of  the  death  of  Susannah 
Kevern,  the  Widow  of  William  Kevern^  the  Testator  in  the  Pleadings  named, 

(g)  2  Mer.  390.  (A)  8  Yes.  12.  (t)  14  Yes.  676. 
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are  aloae  entitled  to  the  clear  Besidae  of  the  said  Testator's  Personal  Estate, 
in  equal  Eighth  parts  or  Shares. 


•Palmer  v.  Whitmorb.  [  •ITS  ] 

1832:  14th  Jaimny.-^Probate  Duty. -^Appointment. 

Where  a  Testator  having  a  general  Power  of  Appointment  oyer  a  Fnnd,  exercises  it  hy  WiU, 
Prohate-daty  most  he  paid  in  respect  of  the  Fund* 

The  Rev.  Thomas  Dalton,  having,  under  an  Indenture  of  Settlement  of 
the  23d  of  May  1809,  a  general  Power  to  appoint  certain  Trust  Funds,  by 
Deed  to  be  executed  by  him,  and  attested  as  therein  mentioned,  or  by  Will, 
to  be  signed  and  published  by  him  in  the  presence  of,  and  to  be  attested  by 
three  or  more  credible  Witnesses,  by  his  Will  dated  the  19th  of  September 
1825,  which  recited  the  Settlement,  and  was  signed,  published  and  attested 
as  required  for  the  due  execution  of  the  Power,  directed  and  appointed  that 
itke  Trustees  should  stand  possessed  of  the  Funds,  in  Trust  to  apply  the 
same  ia  payment  of  the  Legacies  thereinafter  given,  and  directed  to  be  paid 
diereout.  The  Exeeater,  in  the  Affidavit  made  by  him  as  to  the  value  of 
the  Testator's  Estate  and  Effects,  pursuant  to  55  Geo.  3,  c.  184,  s.  38,  in- 
cluded the  Fund  sulject  to  the  Power,  in  the  Sum  deposed  to,  and  paid 
Probate-duty  on  the  whole  amount.  Havii^  been  afterwards  advised  that, 
inasmuch  as  the  Testator  had  a  power  of  Appointment  only  over  the  Fund, 
the  same  was  not  subject  to  Probate-duty,  he  applied  to  the  Commissioners 
of  Stamps  for  a  return  of  the  Sum  which  he  had  paid  in  respect  of  the 
Trust  Fund ;  but  his  application  was  not  complied  with.  In  taking  the  ac- 
coonts  of  the  Testator's  Estate  under  the  Decree  in  this  Cause,  the  Master 
refused  to  allow  that  Sum  to  the  Executor,  whereupon  he  excepted  to  the 
Report. 

Mr.  Knight  and  Mr.  EindersUy^  in  support  of  the  Excepti<Mi, 
mid  that,  as  the  Power  which  the  Testator  •had,  was  a  general     [  ^179  ] 
Power,  the  Fund,  which  was  the  subject  of  it,  was  part  of  his 
Assets,  and  was  applicable  to  the  payment  of  his  Debts :  that  the  Appoint- 
ment waa  ineffectual  until  the  Probate  was  obtained,  and  there- 
fore it  was  obtained  in  respect  of  the  Fund,  (a)  and  •that  the     I  *180  ] 
Executor  had  made  the  Payment  upon  a  demand  which  the  Crown^ 
after  consideration,  insisted  on. 

(a)  By  55  Geo.  3,  c.  184,  it  is  Enacted,  That  there  shall  be  raisea,  levied  and  paid  unto  and 
to  the  nae  of  His  Miyesty,  his  heirs  and  snooessors,  in  and  throagbont  the  whole  of  Great  Brit- 
ain,  for  and  in  respect  of  the  sevsral  InitnuiMiiliii  matltfs  and  things  mentioDed  and  described 
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Sir  E.  Suffdetiy  Mr.  Walker  and  Mr.  James  Euasell,  in  support  of  the 
Report,  said  that  the  Executor  had  made  the  payment  voluntarily,  and  not 
io  consequence  of  any  demand  from  the  Crown :  that  55  Geo.  8,  c.  181, 
applied  to  the  Personal  Estate  only  of  a  Testator  or  Intestate,  and  not  to 
what  he  had  a  mero  Power  over :  that  the  Fund  in  question  did  not  pass  by 
the  Probate  solely,  but  by  the  Probate  in  conjunction  with  the  Instrument 
by  which  the  Power  was  exercised. 
The  Vice  Chancellor  : 

I  think  that,  in  this  Case,  the  Duty  was  properly  paid. 

Under  the  Settlement,  the  Testator  had  a  general  Power  over  the  Trust 
Fund,  which  he  was  at  liberty  to  exercise  either  by  Deed  or  by  Will.  He 
chose  to  exercise  it  by  a  Testamentary  Instrument ;  and,  consequently,  he 
made  the  Fund,  over  which  he  had  such  general  Power,  part  of  his  general 
Personal  Estate,  and  liable  to  be  dealt  with  as  part  of  his  gene- 
[  •181  ]  al  Personal  Estate.  •The  Act  requires,  [His  Horior  here  read  the 
2d  Section  of  55th  Geo.  3,  c.  184.]  And,  in  Part  8d  of  the 
Schedule  to  the  Act,  the  following  words  are  used :  **  Where  the  Estate  and 
Effects,  for  or  in  respect  of  which  such  Probate,  or  Letters  of  Administration 
shall  be  granted."  It  was  absolutely  necessary  that  Probate  should  be 
granted,  for  the  purpose  of  giving  effect  to  the  execution  of  the  Power-  The 
Testator,  therefore,  has,  by  the  Instrument  by  which  he  exercised  the  Pow- 
er, created  the  necessity  of  having  Probate  taken  in  respect  of  Property, 

in  the  Schedule  hcrennto  aniicxc(1,(  except  those  standing  under  the  head  of  Exemptions,)  or 
for  or  in  respect  of  the  Vellnm,  Parchment  or  Paper  upon  which  such  Instniments,  Matters  and 
Things,  or  any  of  them  shall  be  written  or  printed,  the  several  Duties  or  Sums  of  Money  set 
down  in  figures  ngjiinst  the  same  respectively,  or  otherwise  specified  and  set  forth  in  the  same 
Schedule ;  and  that  the  said  Schedule  and  all  the  Provisions.  Regulations  and  Directions  there- 
in contained,  with  respect  to  the  said  Duties,  and  the  Instruments,  Mattel's  and  Things  charged 
therewith,  shall  lie  deemed  and  taken  to  be  part  of  the  Act,  and  shall  be  read  and  construed  as 
if  tlie  same  had  been  inserted  therein  at  that  place,  and  shall  be  applied,  observed  and  put  ia 
cxccntion  accordingly.  ^  2. 

That,  from  and  after  the  expiration  of  three  calendar  months  ft-om  the  passing  of  the  Act,  no 
Ecclesiastical  Court  or  Person  shall  grant  Probate  of  the  Will,  or  Letters  of  Administration  of 
the  Estate  and  Effects  of  any  Person  deceased,  without  first  requiring  and  receiving  from  the 
Person  or  Persons  applying  for  the  Probate  or  Letters  of  Administration,  or  from  some  other 
competent  Person  or  Persons,  an  Afiidavii,  or  solemn  Affirmation  in  the  case  of  Quakers,  that 
Uio  Estate  and  Effects  of  the  deceased,  for  or  in  respect  of  which  the  Probate  or  Letters  of  Ad- 
minisinition  is  or  are  to  be  granted,  exclusive  of  what  the  deceased  shall  have  been  possessed 
of  or  entitled  to  as  a  Trustee  for  any  other  Person  or  Persons,  and  not  bencficiaUy,  but  includ- 
ing the  Leasehold  Estates  for  years  of  the  deceased,  whether  absolute  or  determinable  oo  lives, 
if  any,  and  wiUjout  deducting  anything  on  account  of  the  Debts  due  and  owing  from  the  deceas- 
ed, are  under  the  value  of  a  certain  Sum  to  be  therein  specified,  to  the  best  of  tlie  Deponent's 
or  Affirmant's  knowlcUijc,  information  and  belief,  iu  order  that  the  proper  and  full  Stamp-duty 
may  bo  paid  on  such  Prot»ate  or  Letters  of  Administration ;  which  Affidavit  or  Affirmation  shall 
bo  made  before  the  Surrogato  or  other  Person  who  shall  administer  the  usual  oath  for  the  duo 
administration  of  the  Estates  and  Effects  of  the  deceased  ^  38. 


GASES  IN  CHANCEBT.  182 


1832.-6600611  T.  CoUey. 


part  of  which  was  the  Faod  in  question.     I  think,  therefore,  that  the  pay- 
ment made  hy  the  Executor,  was  right  (i). 

Exception  allowed. 


Bennett  v.  Collet. 

1882:  17thft  Sdd  Jannazy.— ZocAet.— refunil /w  Life  and  JUmainderman-man^—LeoMe  /2«- 
netr€iL 

Tesutor  bequeathed  a  Chnrch  Lease  for  21  years,  to  A.  for  Life,  remainder  to  his  first  and 
other  sons,  and  directed  the  Lease  to  be  continually  renewed  by  the  Persons  in  possession 
for  the  time  being.  A,  neglected  to  renew,  and  the  Lease  expired  in  1798.  His  eldest  Son 
attained  21  in  1800.  In  1830  A.  died.  In  1831  the  eldest  Son  filed  his  Bill,  praying  to  be 
compensated  for  the  Loss  of  the  Lease  oat  of  A.*b  Assets.  Held  that  he  was  entitled  to 
the  relief  notwithstanding  the  lapse  of  time. 

Bj  an  Indenture  dated  the  29th  of  Norember  1783,  the  Dean  and  Chap- 
ter of  Chester  demised  the  Rectory  and  Tithes  of  Shotwick^  Great  and 
Little  SanghaUj  Capenhunt^  Woodbank  and  Ledsham,  in  the  Count;  of 
'  CheeteTj  to  Samuel  Bennett,  for  21  years  at  the  yearly  Rent  of  80Z.  It 
beiog  the  custom  of  the  Dean  and  Chapter  of  Chester  to  grant 
Renewals  of  their  Leases  at*the  expiration  of  every  Seven  years,.  [  *182  ] 
provided  application  was  made  to  them  within  Six  months  after- 
wards, Renewals  of  the  before-mentioned  Lease  were  granted  to  Bennett  in 
1742, 1749,  and  1766. 

Bennett,  By  his  Will  dated  the  13th  of  September  1768,  devised  to  JEd- 
ward  Parnell  and  Thomas  Brock,  and  their  Heirs,  all  his  Me9SQage8,  Lands, 
Hereditaments  and  Real  Estates,  in  Great  and  Little  Sanghall,  upon  Trust, 
by  Mortgage  of  the  same  or  any  part  thereof,  to  raise  so  much  Money  as, 
together  with  certain  other  Money  to  come  to  their  hands  as  therein  men- 
tioned, would  be  suSScient  to  pay  his  Debt  and  Legacies  ;  and,  in  case  suffi- 
cient Money  could  not  be  raised  by  Mortgage  of  his  Estates  in  Sanghall 
for  the  purposes  aforesaid,  he  gave,  to  his  Trustees,  the  Tithes  of  the  Town* 
ship  of  SanghaJl  and  elsewhere,  which  he  then  held  by  Lease  under  the 
Dean  and  Chapter  of  Chester,  to  hold  for  all  his  Estate  and  Interest  there- 
in, (with  power  for  his  Trustees  to  renew  the  same  Lease  out  of  their  Trust- 
money)  upon  Trust,  by  Mortgage  of  the  same  Tithes,  to  raise  so  much  more 
Money  as  would  be  sufficient,  with  the  other  Trust-money,  to  discharge  the 
remainder  of  his  Debts,  Legacies,  Funeral  Expenses  and  Charges  attending 
the  Trusts  of  his  Will ;  and,  subject  as  aforesaid  and  chargeable  as  therein- 
after mentioned,  he  devised  all  his  Real  Estates  of  Inheritance  in  Great 

(6)  Se«  /n  thg  matter  t^CholmondeUy J I  Crompt.  and  Meeion's  Bep.  149. 
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•and  Litth  Sanghallj  and  also  his  Manor  of  Shatiwieh  and  aH  otiber  his  Real 
Estates,  to  his  Wife,  Martha  Bennett,  for  her  life,  witii  remainder  to  John^ 
the  son  of  his  Nephew  Samud  Jfevitt  for  his  life,  with  remainder  to  the 
Trustees  to  preserve  Contingent  Remainders,  with  remainder  to  Samud 

NevitCe  first  and  other  Sons  in  Tiul  Male,  with  remainders  over. 
[  *188  ]     The  Will  contained  *the  following  Clause  : — '^  And,  as  to  the  said 

Tithes  I  hold  under  the  said  Dean  and  Chapter,  the  Lease  where- 
of is  renewable  every  Seven  years,  and  which  renewal  is  soon  to  take  place, 
my  Will  is  that  my  said  Trustees  shall  first  renew  the  same,  -and  pay  the 
Consideration  money  thereof,  out  of  their  Trust-money,  and  take  such  new 
Lease  in  their  names,  to  attend  the  devise  of  such  Tithes  by  this  my  Will ; 
and,  after  fiueh  first  renewal,  I  direct  ihat  die  Person  for  ilie  time  being 
possesstBg  such  Tithes  under  this  my  Will  shall  continually  renew  flie  same 
Lease  thereof,  so  that  the  possession  of  the  same  Tithes  may  be  continued 
to  the  Parties  for  the  time  being  possessing  my  Manor  of  Shottvick,  so  long 
and  so  far  as  may  be  by  law ;  and,  therefore,  I  give  and  devise  ihe  said 
Tidies  and  all  my  Estate  therein,  with  the  right  of  renewal,  and  when  re- 
aewed  from  time  to  time  as  aforesaid,  subject  to  the  Trusts  aftd  Bowera 
aforesaid,  to  my  said  Wife,  for  her  life,  and  after  her  decease,  to  ^e  Person 
and  Persons  for  the  time  being  eueoessively  possessing  my  aaid  Manor  of 
Shotmek,  under  this  my  Will,  and  to  go  along  witli  tbe  LkBitatioas  ef  the 
said  Manor,  as  fur  as  mi^  be  without  being  subject  or  UaUe  to  lany  other 
charge  or  disposition  than  such  Person  can  make  of  the  said  Manor.''  The 
Testator  appointed  Pamtll  and  Brock  Executors  of  his  Will,  and  died  on 
ihe  28d  cf  September  1768.  In  the  month  of  Kovembw  1763, 1770  and 
1777  renewed  Leases  of  the  Tithes  were  granted,  for  21  years,  by  the 
Dean  and  Chapter,  either  to  the  Testator's  Widow,  or  to  Brock,  the  acting 
Executor  of  his  Will.     In  December  1777  the  Widow  died,  and  upon  her 

decease,  John  Nevitt,  the  Plaintiff's  Father,  (who  afterwards  took 
[  ^184  ]     the  name  of  Bennett,^  entered  into  possession  of  tiie  Estates  *and 

Tithes  comprised  in  tiie  Will,  as  Tenant  for  Life  nnrer  the  Will. 
In  November  1784,  the  first  Seven  years  of  the  Lease  granted  in  1777, 
expired ;  and  the  Plaintiff's  Father  having  neglected  to  apply  for  a  Renew- 
al  until  after  the  expiration  of  Six  months  from  that  time,  the  Dean  and 
Chapter,  on  that  account,  refused  to  grant  him  any  farther  Lease  of  the 
Tithes :  and  in  1798,  the  Lease  of  1772  expired.  In  July  1800  the  Plain- 
tiff attained  21.  His  Father,  by  his  Will  dated  the  2d  of  May  1823,  gave 
a  Field  to  the  Plaintiff  in  Fee,  and  bequeathed  tiie  whole  of  his  Personal 
Estate,  to  the  Defendants,  in  Trust,  after  payment  of  his  Debts,  for  his 
Daughters,  and  appointed  the  Defendants  his  Executors.  In  May  1880  the 
Plaintiff's  Father  died. 
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The  Bitt  was  filed  in  January  1881.    It  alleged  that  the  Plaintiff,  nntil 
after  bis  Father's  death,  wa»  not  aware  of  Ihe  existence  of  the  Lease,  or  of 
the  neglect  to  renew  it :  that,  if  his  Father  had  duly  renewed  the  Lease  eve- 
ry Seren  years^  according  to  the  Castom  of  the  Dean  and  Chapter,  the 
same  wonld  hare  been  renewed  in  1826,  and  the  Plaintiff,  as  the  Person  in 
possession  of  the  Estates  devised  by  Samuel  Bennett^  would  have  been  enti* 
tied^  at  the  time  of  filing  the  Bill,  to  an  unexpired  Term  of  17  years  in  the 
Tithes,  and  also  to  the  Tenant  right  of  Renewal,  which  had  been  wholly  lost 
to  him  by  his  Father's  neglect.    The  Bill  prayed  that  it  might  be  declared 
that  the  Plaiintiff^s  father  was  bound,  pursuant  to  the  directions  in  Samuel 
Bcnnetfis  WiH;  and  to  the  Tenant  right  of  Renewal,  to  have  renewed  the 
Lease  in  November  1777,  and  that  the  Plaintiff  was  entitled  to 
an  adequate  compensation  *from  his  Father's  Estate,  for  the  Loss     [  ^185  ] 
of  the  Lease  and  Tenant  right  of  Renewal ;  and  that  it  might  be 
referred  to  the  Mmterj  to  ascertain  the  amount  of  such  Loss,  the  Plaintiff 
being*  willmg  to  allow,  in  taking  such  account,  such  reasonable  Sum,  if  any, 
as  he  would  have  been  bound  to  contribute  towards  the  Fine  and  other  £x^ 
pense  of  such  Renewal,  and  that  Hie  amount  of  the  Compensation  might  be 
paid,  to  the  Plaintiff,  out  of  his  Father's  Assets. 

The  Defendants,  in  their  Answer,  said  that  the  Plaintiff  previous  to  his 
fiitber'#  death,  had,  in  his  possession,  a  Copy  of  Samuel  BenmWe  Will,  and 
had'ii^in  his  power  to  have  infermed  himself  of  its  contents  ;  and,  therefore, 
dieydld  not  believe  that,  up  to  the  time  mentioned  in  the  Bill,  he  was  unin« 
formed  as  to  the  Lease  :  that,  in  a  conversation  which  the  Defendant  CoUeg 
had  with  tiie  Plaintiff,  shortly  after  his  Father's  death,  Colley  asked  the 
Plaintiff  whether,  in  or  about  1800,  (in  which  year  the  t^laintiff  joined  with 
his  Father  in  suffermg  a  Recovery  of  the  Freehold  Estates  of  which  he  was 
Tenant  in  Tail  under  Samuel  Bennett^ %  Will,)  he  heard  his  Father  slate  any 
reason  for  not  taking  a  new  Lense  of  the  Tithes,  and  that  the  Plaintiff,  in 
reply^  t<^d  Colley  that  he  had  at  that' time,  beard  his  Father  say  that  they 
were  not  worth  continuing  at  the  rate  they  then  asked  for  them ;  that^  there- 
fore, the  Defendants  believed  it  probable  that,  in  or  about  1800,  the  Plain- 
tiff acquiesced  in  the  expiration  of  the  Lease :  that  the  Pluntiff's  Father,, 
ft^m  1800  until  his  death,  allowed  the  Plaintiff  a  yearly  Sum  of  1002.,  and,, 
at  various  times,  advanced  him  Sums  of  Money,  to  promote  his  views  in  Life, 
and  furnished  him  with  Com,  Meat  and  other  Articles  fmr  the  use 
of  his  family,  and  otherwise  conferred  on  him  considerable  ^pecuni*  [  *186  ] 
ary  and  valuable  benefits,  and  devised  to  him  apiece  of  Freehold 
Land  ;  aad  the  Defendants  believed  that  the  Pluntiff's  Father  would  not 
have  done  so  if  he  had  believed  that  the  Plaintiff  would  have  set  up  the  Claim 
made  hj;hi»  Wk ;  and  they  submttted  whether,  the  Plaintiff  having,  acceptp 
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ed  such  benefits,  with  the  knowledge  oi  Samuel  BenntWs  WQl,  as  before-men- 
tioned, and  that  the  Lease  had  been  suffered  to  expire,  without  having  assert- 
ed any  right  in  his  Father's  life-time,  ought  to  be  permitted  to  make  the  Claim 
insisted  on  by  his  Bill,  or,  if  he  was  so  permitted,  then  whether  he  ought  not 
to  account  for  and  give  up  all  Money  and  other  Benefits  given  to  him,  by  his 
Father,  either  in  his  life-time  or  by  his  Will. 

A  Witness  for  the  Defendants,  deposed  that  he  lived,  as  a  Farm  Servant, 
in  the  service  of  the  Plaintiff's  Father,  for  about  40  years,  commencing  about 
50  years,  ago ;  that  it  was  well  known,  in  the  Country,  when  the  Plaintiff's 
Father  collected  the  Tithes,  and  also  when  the  Tenancy  ran  out :  that  the 
Plaintiff  had  lived  about  four  miles  from  SanghaU^  where  his  Father  resided, 
ever  since  he  went  Apprentice,  (except  for  a  short  time,  when  he  went  to 
London,^  and  frequently  came  to  visit  his  Father,  at  Sanghall ;  that  it  was 
well  known,  in  the  Family  and  by  the  Servants  of  the  Plaintiff's  Father,  that 
his  Tenancy  of  the  Tithes  had  run  out,  and  that  he  had  lost  the  Tithes ;  and 
that  the  Witness  considered  it  to  be  certain  that  all  the  Family  of  the  Plain- 
tiff's Father  Ihust  have  known  that  he  had  lost  the  Tithes. 

Sir  E.  SugdeUy  Mr.  Pq>tf8  and  Mr.  Stuart^  for  the  Plaintiff: 
[  *187  ]  ""If  the  Plaintirs  Father  had  applied  to  the  Dean  and  Chapter, 
in  proper  time,  he  might  have  had  the  Lease  renewed.  He  was 
entitled  to  so  much  only  of  the  produce  of  the  Tithes  as  would  have  remain- 
ed after  setting  apart  sufficient  to  keep  the  Lease  in  existence.  Lord  MUr 
rinloton  v.  Lord  Portmore  (a).  But  he  received  and  appropriated  to  his 
own  use,  the  whole  of  the  Produce,  and  his  Son  has  got  nothing ;  so  that 
the  Father's  Estate  has  been  enriched  at  the  Son's  expense.  Even  if  the 
Father  could  not  have  renewed  the  Lease,  he  would  not  have  been  entitled 
to  take  the  whole  Profits  of  the  Lease :  for  a  Tenant  for  Life  is  not  enUtled 
to  exhaust  a  perishable  Fund. 

The  only  ground  on  ^hich  the  relief  prayed  by  the  Bill  is  resisted,  is  the 
length  of  time.  But  the  Plaintiff's  Title  did  not  commenoe  till  1830  ;  and 
there  is  no  trace  of  any  knowledge  in  the  Plaintiff  that  the  Lease  had  not 
been  kept  on  foot  A  Party  cannot  wave  what  he  had  no  knowledge  of.  The 
obligation  on  the  Father  was  in  the  nature  of  a  Trust :  he  was  a  Trustee  of 
the  Fund  that  would  have  been  requisite  to  pay  for  the  renewal.  Colegrave 
▼•  Manhy  (i). 

Mr.  Knight  and  Mr.  Rolfe  for  the  Defendants : 

If  the  Plaintiff  ever  had  any  right  to  sue,  he  has  lost  it  by  length  of  time. 
The  time  began  to  run  from  the  moment  when  the  Plaintiff  might  first  have 
filed  his  Bill.  Harriion  v.  Holline  (c),  Price  v.  Copner  (^d}j  Foe* 
ter  v.  Blake  (e).     The  Father,  down  to  the  time  of  hit  death,  was  en- 

(a)  ft  Madd.  471.  (6)  2  Rass.  238.  (e)  1  Sim.  &  Sto.  471. 

{d)  Ibid.  347.  (c)  4  Bligh,  140. 
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jojiDg  what  the  Son  had  a  right  to  *have  impoanded.  If  the  Son  [  *188  ] 
had  sued  the  Father  before  his  death,  the  Father  would  have  had 
au  Answer  to  the  demand  on  the  ground  of  aequieseenee ;  and  the  Suit 
against  the  Assets  can  onlj  be  sustained  on  the  ground  that  the  Father  him- 
self was  liable.  The  Son  allowed  the  Father  to  live  and  die  under  the  im- 
pression that  he  was  not  liable  to  the  Demand. 

It  was  said  that  the  Son  was  ignorant  of  his  Bights ;  but  it  has  been  prov- 
ed that  he  was  on  intimate  terms  with  his  Father ;  and  that  it  wns  well  known 
in  the  Family,  that  the  Lease  had  expired,  and  that  the  Tithes  were  receiv- 
ed by  other  Persons.  The  Tithes  in  question  were  the  Tithes  of  an  Estate 
which  the  Father  held  ;  and  he  was  liable  to  pay  them  in  consequence  of  his 
having  lost  the  Lease.  Could  the  Son  be  ignorant  that  his  Father  was  pay- 
ing Tithes  for  his  Estate  ?  The  Son  must  have  known  of  the  Will  of  Samuel 
Bennett^  for  he  joined  in  the  Becovery.  And,  if  he  knew  of  the  Will,  he 
must  have  known  of  the  Lease,  and  of  the  direction  in  the  Will  as  to  renew- 
ing  the  Lease. 

Sir  JE.  Sugden  in  reply  : 

We  do  not  contend  that  the  Plaintiff  did  not  know  of  Samuel  Bennett^e 
Will,  but  that  be  did  not  know  that  the  Trust  or  Direction  contained  in  it 
respecting  the  renewal  of  the  Lease,  had  not  been  performed.  There  is 
notiiing  to  fix  the  Plaintiff  with  knowledge  that  the  Trust  was  not  performed. 
Foster  v.  Blake  and  Harrieon  v.  Holline  have  no  application.  They  were 
Cases  between  Tenant  for  Life  and  Remainderman  on  the  one  hand,  and  a 
third  Person  claiming  adversely  to  them  both.  Here  both  Par- 
ties claim  under  tiie  same  Title.  A  Case  of  successive  Rights,  *is  [  *189  ] 
quite  different  from  a  Case  in  which  a  Remainder-man  is  seeking 
a  Remedy  against  the  neglect  of  tho  Tenant  for  Life.  It  is  quite  clear  that 
wherever  the  Tenant  for  Life  is  to  do  an  act  for  the  benefit  of  the  Remuu- 
der-man,  which  benefit  is  to  accrue  to  him  at  the  death  of  the  Tenant  for 
Life,  the  Remainder-man  is  not  bound  to  inquire,  until  tb«  death  of  the  Ten- 
ant for  Life,  whether  the  act  has  been  done.  He  ma/  wait  till  the  death  of 
the  Tenant  for  Life,  though  he  may,  if  he  pleases,  Aave  his  Remedy  sooner. 
The  Father's  Estate  has  been  benefited  bj  «he  Breach  of  Trust,  and  the 
Plaintiff  is  entitled  to  be  indemnified  out  of  it. 
The  YiOBCHANOSLiiOR : 

I  shall  take  time  to  consider  i\»6  Case.  The  only  point  on  which  J  hftve 
any  doubt,  is  the  length  of  tiaie.  Ibe  Cases  cited  have  been,  certaiiay, 
met  by  the  Argument  in  Reply* 

The  ViOB-CHAHOMliOR  : 

The  only  question  whiA  1  wished  to  consider  in  this  Case,  was  whether 
the  objection  which  has  been  made  with  respect  to  the  lapse  of  time,  is  a 
Vol.  V.  16 
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valid  objection,  so  as  to  preyent  the  Plaintiff  from  having  the  relief  which  he 
asks. 

Bj  the  Will  of  Samuel  Bennett^  a  Trust  was  imposed,  personally,  apon 
the  Tenant  for  Life  of  the  Leasehold  Estate,  that  he  should,  after  one  Re- 
newal had  been  made  bj  the  Trustees  of  the  Testator,  renew  the  Lejuse  ; 
the  words  bemg :  ^^  And,  after  such  first  Renewal,  I  direct  that  the  Person 
for  the  time  being  possessing  such  Tithes  under  this  my  Will,  shall  continu- 
ally renew  the  same  Lease  thereof,  so  that  the  possession  of  the 
[  *190  ]  *same  Tithes  may  be  continued  to  the  Pardee  for  the  time  being 
possessing  my  Manor  of  Shotmck,  so  long  and  so  far  as  may  be 
by  Law ;  and,  therefore,  I  give  and  devise  the  said  Tithes,  and  all  my  Es- 
tate] therein,  with  the  Right  of  Renewal,  and  when  renewed  from  time  to 
time  as  aforesaid,  subject  to  the  Trusts  and  Powers  aforesaid,  to  my  sidd 
Wife,  for  her  Life,^and,  after  her  decease  to  the  Persons  for  the  time  being 
successively  possessing  my  sud  Manor  of  Shotwick,  under  this  my  WM.*^ — 
Now  the  Father  of  the  Plaintiff  was  in  possession,  as  Tenant  for  Life,  of  the 
Lease  ;  which,  being  a  Lease  for  21  years,  and,  according  to  the  Customar 
ry  Courtesy  of  the  Cathedral  Church  at  Chester,  renewable  every  seven 
years,  would  have  been  renewable  in  the  year  1784.  It  appears,  ftt>m  the 
evidence,  that,  if  there  had  been  a  proper  course  adopted  by  the  Tenant  for 
Life,  he  might  have  renewed  the  Lease  ;  and  if  he  had  renewed  the  Lease 
in  the  year  1784,  there  is  no  reason  whatever,  upon  the  Evidence,  to  con- 
clude that  the  Renewals  might  not  have  been  had  in  succession  ;  so  that,  at 
the  time  when  the  Testator  died,  there  would  have  been  a  Lease  in  existence, 
to  the  benefit  of  which  the  Plaintiff  would  have  been  entitled.  I  think, 
therefore,  that  the  subsequent  non-renewals  of  the  Leases,  must  all  be  re- 
ferred to,  and  considered  as  derived  from  the  original  neglect,  in  the  year 
1784,  to  renew  at  that  time.  It  was  said,  by  the  Counsel  for  the  Defen- 
dants, that,  inasmuch  as  there  was  not  a  Renewal  in  1784,  at  that  time  the 
injury  to  the  Plaintiff  commenced  ;  and,  inasmuch  as  he  attained  his  age  of 
21  in  the  year  1800,  he  ought  then  to  have  filed  his  Bill,  and  because  he 
did  not  file  his  BiU  in  tht  year  1800,  by  the  lapse  of  time,  he  is  barred  from 
having  any  relief  iix  this  Court ;  and  three  Cases  were  cited  :  the 
[  nOl  ]  case  of  Pnce  v.  Capner,  ^n  which  the  principle  is  acknowledged 
which  was  laid  down  by  Sit  Thomas  Plumer,  M.  R.,  and,  after- 
wards, by  the  House  of  Lords,  in  Cholmmdeley  v.  Clinton  (/),  and  also 
the  Cases  of  ffarrison  v.  Hollins,  and  Fosttr  v.  Blake.  Those  Cases  deci- 
ded only  that,  where  there  had  been  the  commencement  of  an  adverse  right, 
that  adverse  right  might  be  so  matured  and  perfected  by  the  lapse  of  time,  that, 
after  a  given  lapse  of  time,  a  Court  of  Equity  would  not  give  relief.     Let  us 

(/)  2  Jac.  ft  Wtlk.  1,  and  4  Bljgh,  1. 
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then  consider  what  would  have  been  done  if  the  Pluntiff  had  filed  a  Bill  im- 
mediately  upon  his  coming  of  age,  or  rather,  what  would  have  been  done,  if, 
during  his  Infancy,  a  Next  Friend  had  filed  a  Bill  in  his  name.     It  is  per- 
fectly true  that,  when  the  Renewal  was  not.  made  in  the  year  1784,  there 
was  a  prospect  of  damage  created ;  because  it  might  be  inferred  that,  inas- 
much as  the  Renewal  was  not  then  made,  the  Dean  and  Chapter  might  not 
think  proper  to  renew  at  any  subsequent  time.    Now  that  would  be  the 
state  of  the  Case  at  that  time ;  but  the  ultimate  damage  which  would  have 
to  be  suffered  by  the  Person  in  remfunder,  when  his  remainder  came  into 
possession,  was  not  complete,  and  the  precise  amount  of  it  could  not,  at  that 
time,  be  ascertiuned ;  and  it  is  perfectly  obvious  that,  until  the  death  of  the 
Tenant  for  Life,  the  precise  quantum  of  damage  could  not  be  ascertained ; 
because  all  that  the  Plaintiff  could  be  entitled  to,  would  be  such  portion  of 
the  Lease  as  should  remain  after  the  death  of  the  Tenant  for  Life,  after  the 
last  Renewal :  and,  inasmuch  as  the  Tenant  for  Life  might  have  died  at  any 
time  during  the  space  of  seven  years  between  the  granting  of  the  Lease 
which  might  be  in  existence  at  his  death  and  the  time  for  Renew- 
al, it  is  perfectly  ^obvious  that,  up  to  the  time  of  the  death  of  the     [  *192  ] 
Tenant  for  Life,  the  quantum  of  damage  to  bo  suffered  by  the 
Tenant  in  remainder,  is  unascertainable.    Then  what  Relief  could  have 
been  given  ?    A  Court  of  Equity  might,  I  conceive,  if  the  Bill  had  been 
filed  immediately  upon  the  non-renewal  at  the  proper  time,  have  imposed  a 
Receiver  upon  the  Estate,  and  have  sequestered  the  Rents  and  Profits,  so  as 
to  form  a  Fund  out  of  which,  whenever  an  opportunity  of  Renewal  occurred, 
a  Renewal  might  be  had :  but  then  it  is  quite  clear  that,  if  a  Fund  had 
been  created  during  the  life  of  the  Tenant  for  Life,  for  the  purpose  of  Re- 
newal, the  Tenant  for  Life,  at  any  time,  might  have  had  the  whole  of  that 
Fund  transferred  to  him,  upon  renewing,  at  his  own  expense,  or  without  ex- 
pense, if  he  could  contrive  to  procure  a  Renewal  without  it.     It  follows, 
therefore,  that  though  there  was  an  incipient  damage  commenced  in  the  year 
1784,  and  though  there  was  a  prospective  damage  during  the  whole  life-time 
of  the  Tenant  for  Life,  yet  that  ultimate  damage  against  which  a  Court  of 
Equity  would  ultimately  be  called  upon  to  relieve,  would  not  happen  until 
the  death  of  the  Tenant  for  Life ;  and  my  opinion,  therefore,  is  that,  though 
there  might  have  been  a  preventive  relief  administered  during  the  life  of  the 
Tenant  for  Life,  the  ultimate  measure  of  justice  to  be  distributed  between 
the  Tenant  for  Life's  Estate  and  the  Person  to  take  in  remainder,  could  not 
be  defined  until  the  death  of  the  Tenant  for  life.    The  consequence  is  that 
the  only  Bill  which  could  be  filed,  so  as  to  obtain  the  precise  amount  of  Re- 
lief in  respect  of  the  damage  sustained,  is  the  Bill  which  would  be  filed  im- 
mediately  on  the  death  of  the  Tenant  for  Tiife.    Now  the  Plaintiff's  Father 
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died  on  the  2d  of  May  1830,  and  the  Bill  was  filed  in  Janaary 
[  *193  ]     1831 ;  and  my  opinion,  therefore,  is  that  the  lapse  *of  time  is  no 

bar  to  the  relief:  and,  therefore,  it  must  be  referred,  to  the  Mas- 
ter^ to  ascertain  what  is  the  damage  which  the  Plaintiff  has  sustained  by  rea- 
son of  the  non-renewal  of  the  Lease  by  the  Tenant  for  Life,  according  to  the 
Terms  of  the  Will ;  and  the  damage  which  the  Master  shall  so  find,  mast 
be  paid  out  of  the  Assets;  and  the  Assets  also  must  bear  the  Costs  of  the 
Suit/ 


Spires  v.  Sewell. 

1832:  19th  Janaary.— Pracfice.--G»5te. 

A  Bill  had  been  dismissed  for  want  of  Prosecntion.  Before  the  Costs  were  paid,  the  Defend- 
ant died,  and  the  Plaintiff  filed  another  Bill,  for  the  same  object,  against  the  Defendant's 
Execntor.  The  Proceedings  in  the  latter  Suit  were  stayed,  until  the  Costs  of  the  former  were 
paid. 

A  Sill  which  had  been  filed  bj  the  Plaintiff  in  this  Caose,  was  dismissed 
for  want  of  prosecution.  The  Defendant  to  that  Bill  afterwards  died ;  and 
the  Plaintiff,  before  he  had  paid  the  Costs  of  the  Suit,  filed  the  Bill  in  this 
Cause,  against  the  Defendant  Sewell^  who  was  the  Executor  of  the  Defend- 
ant in  the  former  Suit.     The  object  of  both  Suits  was  the  same. 

Mr.  Ptpys  and  Mr.  JT.  Parker^  for  the  Defendant,  now  moved  that  the 
Proceedings  in  this  Suit  might  bo  stayed,  until  the  Plaintiff  had  paid  the 
Costs  of  the  former  Suit.  They  cited  Pickett  v.  Loggon  (a),  SoUroohe  v. 
Cracraft  (6),  and  Standen  v.  Edwards  (c). 

Mr.  Knight  for  the  Plaintiff,  read  an  Affidavit,  in  order  to  show  that  the 

Plaintiff  was  entitled  to  the  Fund,  which  was  the  subject  of  the  Suit,  and 

which  had  been  brought  into  Court  in  the  first  Cause,  and  asked 

[  ^194  ]     that  *the  Defendant  might  take  the  Costs  out  of  that  Fund,  the 

Plaintiff  being  in  indigent  circumstances. 

The  Vice- Chancellor  said  that  he  did  not  think  that  it  was  incontroverti- 
bly  clear  that  the  Plaintiff  was  entitled  to  the  Fund  in  Court,  and  granted 
the  Motion. 

*  Affirmed  hy  the  Lord  Chancellor,  16th  December  ISSd. 
(a)  6  Yes.  706.  (6)  Ibid.  note.  (c)  Beames  on  Costs,  669. 
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Wilson  v.  Calvbrt. 

1832:  2l8t  Jannaiy. — Practice, — Evidence. 

The  Plaintiff  had  ezamined  a  Witneas  reapectiag  a  Conversation  between 
the  Defendant  and  the  Witness.  The  Plaintiff  declined  to  read  the  Deposi- 
tion,  at  the  hearing  of  the  Canse,  as  it  made  against  him.  The  Defendant 
then  proposed  to  read  the  Deposition,  as  his  Evidence. 

But  the  Vice-Chanedlor  ruled  that  the  Defendant  was  not  at  liberty  to 
read  the  Deposition,  as  it  was  not  Evidence  for  the  Defendant  as  to  whose 
Conversation  it  related. 


^Greening  v.  Bbceeobd.      •  [  *195  ] 

1832 :  23d  January. — ^Pribn1l!y.--/iietim£rofic«. — Notice, 

A.  being  entitled  to  a  Berersionarj  Interest  in  a  Fund  in  Court,  assigns  it  to  B.  and,  afterwards, 
to  C  C.  obtains  an  Order  that  the  Fund  shall  not  be  transferred  without  Notice  to  him,  and 
has  the  Order  entered  at  the  Aoconntant-General's  Office.  Held  that  he  therebj  gained  Pri- 
ority over  B.,  idio  had  not  taken  similar  Frecantions. 

Mrs.  Huish  ^sras  entitled  to  a  Share  of  a  Fund  in  Court,  in  vrhich  her 
Father  had  a  Life  Interest.  She  and  her  Husband  assigned  her  Share  to 
Qygj  for  Valuable  Consideration.  A  considerable  time  afterwards,  they  as- 
signed the  same  Share  to  Levy^  for  Valuable  Consideration.  Levtfy  before 
he  paid  his  Money,  caused  Inquiries  to  be  made,  at  the  Accountant-General's 
and  Registrar's  Offices,  to  ascertain  whether  any  Order  had  been  made  re- 
straining the  transfer  of  the  Share,  and  found  that  there  was  no  such  Order, 
nor  any  Notice  of  any  prior  Incumbrance.  He  then  had  the  Share  assigned 
to  him,  and  immediately  afterwards  obtained  an  Order  that  it  should  not  be 
transferred  without  Notice  to  him ;  and  that  Order  was,  without  delay,  left 
at  the  Accountant-General's  Office,  and  entered. 

The  Vice-  Chaneellor  held  that  Levy^s  right  to  the  Fund  was  entitled  to 
Priority  over  Oye^B  (a). 

Mr.  Knight  appeared  for  Ltvy^  and 

Mr.  BagBhawe^  for  Gye. 

(a)  See  Williams  v.  Thorp,  ante,  toI.  ii.  p.  257,  570  ;  Dearie  r.  HaU,  8  Rum.  1 ;  Loveridge 
T.  Cooper,  Ibid.  SO ;  and  Cooper  y.  Fj/nmorey  Ibid.  SO. 
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[  •lOG  ]  •Marshall  v.  Holloway. 

1832 :  28d  Jauaaiy.    Tenant  for  Life  and  Remainder-man . — Covenant, — PerBonal  EMtaU. 

A,  having  a  Leasehold  Estate  on  which  he  had  covenanted  to  erect  Baildings  within  a  ceitain 
time,  bequeathed  it  and  also  his  Personal  Elstate,  subject  as  to  the  latter,  to  the  payment  of 
his  Debts,  to  Tmstees,  for  B.  for  life  with  several  Limitations  over.  A,  died  before  the  time 
expired,  leaving  the  Covenant  unperformed  in  part  Held  that  his  General  Personal  Estate 
was  liable  to  the  performance  of  the  Covenant 

Thomas  Holloway,  Esq.,  by  his  Will,  dated  the  2d  of  September  1813, 
after  giving  some  pecuniary  Legacies,  gave  to  the  Plaintiffs,  Samuel  Mar- 
shall and  Vitruvius  Lawts^  and  to  the  Defendant  Faithful  Crofty  all  his 
Messuages,  Houses,  Buildings,  Lands,  Tenements  and  Hereditaments,  as 
well  Freehold  as  Copyhold  or  Customary  and  Leasehold,  and  also  all  Monies, 
Debts,  Sums  of  Money,  Stocks  and  Annuities  in  the  Public  Funds  to  him  duo, 
owing  and  belonging,  and  all  other  his  Real  and  Personal  Estate,  Goods, 
Chattels,  Property  and  Effects  whatsoever  and  wheresoever,  in  possession, 
reversion,  remainder,  Expectancy  or  otherwise  howsoever.  To  hold  the  same 
unto  and  to  the  use  of  the  said  Samuel  Marahallj  Vitrutfius  Lawen  and 
Faithful  Crofty  their  Heirs,  Executors  and  Administrators,  according  to  the 
Nature  and  Tenures  of  the  said  Estates  and  Premises  respectively,  upon 
Trust  to  sell  and  convert  into  Money  such  parts  of  his  Personal  Estate  as 
should  not  consist  of  Monies  or  Stocks  or  Annuities  in  the  Government  or 
Public  Funds,  and  to  collect  and  receive  all  Debts  due  to  him,  and  thereout 
to  pay  and  satisfy  his  just  Debts  and  Testamentary  Expenses,  and  also  to  re- 
tain and  pay  the  several  pecuniary  Legacies  thereinbefore  bequeathed ;  and, 
after  payment  and  satisfaction  thereof,  to  lay  out  and  invest,  in  their  names, 
the  clear  surplus  Monies  arising  from  his  Personal  Estate,  in  the  purchase 

of  Stock  in  some  of  the  Government  or  Parliamentary  Funds,  or 
[  *197  ]     *upon  Real  Securities  in  England^  and,  in  like  manner,  to  lay  out 

and  invest  the  Dividends,  Interest  and  Annual  Proceeds  of  such 
Stocks  and  Securities,  and  the  rest  of  his  Personal  Estate,  and  also  the  clear 
yearly  Rents  and  Profits  of  his  Real  Estate,  from  time  to  time,  as  and  when, 
and  so  often,  and  during  all  such  times  as  any  Person  or  Persons  beneficially 
interested  in  or  entitled  to  his  Real  and  Personal  Estates  under  the  Trusts 
thereinafter  declared  thereof,  should  be  under  the  age  of  21  years,  adding 
all  such  Investments  to  his  Personal  Estate  in  order  to  accumulate  the  same  : 
and  upon  further  Trust,  as  and  when  each  and  every  of  his  Grandchildren 
who  should  not  become  entitled  to  his  Real  and  Personal  Estates,  or  some 
Part  or  Share  thereof,  under  the  Trusts  thereinafter  declared,  should  attain 
the  age  of  21  years,  to  raise  and  pay,  out  of  his  Personal  Estate,  to  each  and 
every  of  such  Grandchildren  not  so  entitled,  the  sum  of  1,0002. ;  and,  sub- 
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jeot  to  the  Trusts  theFeinbefore  declared,  as  to,  for  and  concemisg  all  his 
Freehold,  Copyhold  and  Leasehold,  and  Beal  and  Personal  Estates  thereby 
devised  and  bequeathed,  and  the  Stocks,  Monies  and  Securities  to  be  pur- 
chased and  invested  as  aforesaid,  the  Testator  directed  that  the  same  Trus- 
tees should  stand  seised  and  possessed  thereof  upon  Trust  for  his  Grandson, 
the  first  or  eldest  Son  then  living  of  his  Daughter  Oatheriney  and  then  of  the 
age  of  Five  years  or  thereabouts,  during  his  life,  and,  after  his  decease,  up- 
on Trust  for  the  first  and  every  other  Son  of  his  body  lawfully  to  be  begot- 
ten, successively,  and  the  Heirs  of  their  bodies  respectively,  and,  in  fulure 
of  such  Issue,  upon  Trust  for  the  second  Son  then  living  of  his  said  Daugh* 
ter,^for  life,  and,  after  his  decease,  for  his  first  and  other  Sons  in 
Tail,  with  several  Limitations  over  for  the  other  Issue  *of  his  Daugh-  [  *198  ] 
ter  then  bom  and  thereafter  to  be  bom,  with  the  ultimate  Limita- 
tion to  his  own  right  Heirs  and  Next  of  Kin,  according  to  the  nature  and 
tenure  of  the  said  Trust  Estate  respectively :  Provided  that  such  Person  or 
Persons  as  should,  under  his  said  Will,  be  entitled  to  an  Estate  Tail  in  his 
said  JEleal  Estate,  should  not  be  absolutely  entitled  to  his  Leasehold  and  Per- 
sonal Estates  until  he,  she  or  they  should  attain  the  age  of  21  years,  and 
that  his  said  Leasehold  and  Personal  Estates  should  absolutely  belong  only 
to  such  Person  or  Persons  as  should  first  attain  the  age  of  21  years  and  be- 
come entitled  to  an  Estate  Tail  in  Possession  in  his  Real  Estates  under  the 
Trusts  aforesaid,  and«  in  the  mean  time,  the  same  Leasehold  and  Personal 
Estates  should  remain  subject  to  the  Tmsts  thereinbefore  declared  thereof. 

The  Testator  died  on  the  22d  of  January  1816,  leaving  his  Daughter, 
Catherine^  the  Wife  of  Horatio  MartelUj  his  Heir  at  Law  and  Next  of  Kin- 
She  had  several  children  living  at  the  Testator's  death,  and  one  bora  after- 
wards. Horatio  Francis  Kingsford  JUartelli  (who  afterwards  took  the 
name^of  Holloway^  was  her  eldest  Son. 

By  the  Decree  made  at  the  hearing  of  the  Cause,  on  the  12th  of  April 
1820,  the^Will  was  established,  and  the  Trusts  were  directed  to  be  carried 
into  execution,  except  so  far  as  the  Will  directed  the  Income  of  the  Testa- 
tor's Seal,  Leasehold  and  Personal  Estates  to  be  accumulated,  which  direc- 
tion was  declared  to  be  too  remote  and  void  (a).     And  it  was 
declared  that  H.F.K.  *MartelU  was  entitled,  in  possession,  to     [  *199  ] 
the  Rents  and  Profits  of  the  Real  and  Leasehold  Estates,  and  to 
the  Dividends,  Interest  and  Annual  Proceeds  of  the  Personal  Estate,  for 
his  life,  with  remidnder  to  the  first  and  other  Sons  of  his  Body,  successively, 
according  to  seniority  of  age,  and  the  Heirs  of  their  Bodies  respectively, 
with  such  Remainders  over  as  in  the  will  contained.    And  the  usual  accounts 
were  directed. 

(a)  The  hearing  of  the  Cause  is  reported  in  2  Swanat  4S2. 
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It  appeared,  by  the  Master^s  Beport  made  in  puTSoanee  of  the  Decree, 
that  the  Testator  was,  at  kis  death,  the  Lessee  of  the  Opera-house  and  cer- 
tain other  Property,  under  a  Lease  of  the  28th  oi  Febmary  1815,  granted 
to  him,  by  the  Grown,  for  d9  years  frcnn  the  5th  of  April  1814,  at  different 
JElents,  amounting  to  69M.  per  Annum,  and  by  which  Lease  the  Testator 
covenanted  to  build  divers  Houses  and  Buildings,  and  to  make  alterations 
and  improvements  in  and  about  the  Opera-house  and  other  Premises  men- 
tioned in  the  Lease,  namely,  to  build  a  new  Front  to  the  Opera-house,  to 
build  five  Houses  in  Pall-mall,  to  build  17  Shops,  with  an  Arcade,  at  the 
back  of  the  Theatre,  and  seven  Houses  in  Gharles  Street  and  the  Haymar- 
ket,  and  to  enclose  the  whole  with  a  stone  Golonade,  on  or  before  the  25th 
of  March  1818,  which  Buildings  and  Alterations  were  incomplete  at  the  Tes- 
tator's death,  and  required  the  immediate  attention  of  his  Trustees  and  Ex- 
ecutors, and  the  Expenditure  of  large  Sums  of  Money,  in  order  to  prevent 
Forfeitures  and  Penalties  for  breaches  of  the  Govenants  in  the  Lease :  for 
which  reasons  the  Trustees  had  proceeded  to  carry  the  engagements  of  the 
Testator  into  effect,  by  completing  the  Buildings  and  Alterations,  and  the 
same  were  then  nearly  completed ;  and,  in  so  doing,  they  had 
[  *200  ]  expended  large  Sums  of  Money  arising  *from  the  Testator's  Per- 
sonal Estate  which  had  then  come  to  their  hands,  the  Rente  and 
Profits  of  his  Real  and  Leasehold  Estates,  and  Sums  which  they  had  been 
under  the  necessity  of  borrowing  in  order  to  meet  the  expenditure. 

The  Gause  was  afterwards  heard  for  Further  Directions,  and  S.  F.  K. 
Martelli  having  been  advised  that  the  Trustees  ought  to  have  applied  any 
part  of  the  Rents  and  Profits  of  the  Testator's  Real  and  Leasehold  Estates 
accrued  after  his  decease,  in  the  completion  of  the  Buildings  and  Improve- 
ments before  mentioned,  in  March  1828  presented  a  Petition  stating  that  he 
should  attain  21  in  June  following,  and  that  a  certain  Sum  therein  mentionr 
ed  was  due  to  him  in  respect  of  such  Rents  and  Profits,  and  submitting  that 
he  was  a  Greditor  for  that  Sum,  upon  the  Testator's  Estate,  and  that  the 
same  ought  to  be  raised  out  of  the  remaining  Personal  Estate  of  the  Testa- 
tor, and,  if  necessary,  by  Sale  or  Mortgage  of  a  sufficient  part  of  the  Es- 
tates devised  by  his  Will.  By  the  Order  made  on  this  Petition,  it  was  de- 
clared that  the  Plaintiff,  as  Tenant  for  Life  under  the  Will,  was  entitled  to 
the  Rents  and  Profits  of  the  Leasehold  Estates  which  accrued  due  from  the 
Testator's  decease,  but  without  prejudice  to  the  Lnquiry  thereinafter  direct- 
ed :  And  it  was  referred  to  the  Master,  to  mquire  and  state  whether,  regard 
being  had  to  the  Testator's  Debts,  and  the  Govenants  and  Engagements  en- 
tered into  by  him  at  the  time  of  his  death,  and  to  the  manner  in  which  pro- 
vision ought  to  have  been  made  for  the  Payment,  Performance  and  Satisfac- 
tion thereof  out  of  his  Estate,  the  Sum  claimed,  or  any  and  what  other  Sum, 
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was  due  to  the  Petitioner,  in  respect  of  the  Rents  and  Profits  of 
the  *Rcal  and  Leasehold  Estates  accmed  since  the  Testator's     [  *201  ] 
death,  and  whether  any  and  what  part  of  the  Testator's  remain- 
ing Personal  Estate,  could  be  applied  to  the  payment  of  the  Sam  so  due,  or 
whether  the  whole,  or  any  and  what  part  thereof  ought  to  be  raised  by  Sale 
or  Mortgage  of  the  Estates  devised  by  tho  Will.    The  Master  reported  that 
84,5892.  19«.  4d,  was  due  to  the  Petitioner,  in  respect  of  the  Rents  and 
Profits  of  the  Testator's  Real  and  Leasehold  Estates,  and  that  certain  Sums 
therein  mentioned,  being  the  remaining  Personal  Estate  of  tho  Testator, 
and  amounting  to  upwards  of  40,000/.,  could  be  applied  to  tho  payment  of 
the  Sum  so  due.     The  Petitioner  then  presented  another  Peti;ion  praying 
that  the  Report  might  be  confirmed,  and  that  the  34,589/.  19e.  44*  might 
be  paid  to  him,  out  of  the  Testator's  remaining  Personal  Estate  mentioned 
in  the  Report.    That  Petition  now  came  on  to  be  heard.  (J>) 

Sir  JS»  Sugckn  and  Mr.  H'illraham  appeared  for  the  Petitioner. 

Sir  C«  Wttherell  and  Mr.  Humfhry  for  the  Legatees  in  remainder,  whose 
interest  it  was  to  contend  that  the  expense  of  the  Buildiugs  and  Improve* 
ments  should  be  borne  by  the  Leasehold  Estate,  which  was  a  perishable 
Fund,  rather  than  by  the  general  Personal  Estate,  which  WM  9^  permanent 
one. 

There  is  not  a  word,  in  the  WilI,from  which  it  can  *be  contend-  [  *202  ] 
ed  that  it  was  the  Testator's  intention  that  the  burden  of  per- 
forming the  Covenants  m  the  Lease,  should  be  thrown  upon  bis  general 
Personal  Estate.  On  the  contrary,  the  Petitioner's  claim  to  be  paid  so 
large  a  Sum  out  of  the  Personal  Estate,,  is  inconsistent  with  the  Will ;  for 
it  clearly  appears  that  the  Testator's  intention  was  accumulation.  At  tho 
Testator's  death,  two  yeans  were  left  for  the  performance  of  the  Covenants 
in  the  Lease.  He  could  not  have  cooeidered  the  performance  of  it  as  a 
Debt.  WiUon  r.  KnuUey  (c).  The  value  of  the  Leasehold  Estate  has 
been  greatly  increased  by  the  Money  which  has  bcesi  expended  in  erecting 
the  Buildings  and  making  the  other  Improvements  on  it.  Consequently 
the  burden  of  the  Expenditure  ought  to  he  borne  by  the  Tenant  for  LiFe, 
and  those  who  will  succeed  to  the  Estate  after  him,  in  proportion  \o  their 
Interests.  The  question  is  not  between  Realty  and  Peraonalty,  b«c  between 
Personalty  of  one  description  and  Personalty  of  another.  If  a  Leasehold 
Estate  is  devised  to  -A.  and  the  general  Personal  Estat<5  U>  B.^A.  cannot 
require  J5.  to  perform  Covenants  aubject  to  which  ti)«  Leaseholds  are  held, 
No  one  can  conte»d  that  the  Tenant  for  Life  of  ti^  Le^cholda^  could  re- 

(h)  ThU  was  an  amicable  Suit :  and,  though  some  of  the  rortica  objected  to  tho  Report,  it 
was  arrao|(cd  thai  tbcj  cUoaUl  not  except  to  it,  but  should  state  their  Q^jcciioas  ^tho  hcanng 
of  tho  PeUtion  tfiicoafoi  it.  U)  7  V*9^  ^^ 

Vol.  V.  17 


204.  CASES  IN  CHANCERY. 


1832. — Marshall  v.  Hnllowny. 


-quire  the  Covenants  to  repair  and  to  insure,  to  be  performed  out  of  the  Per- 
sonal Estate. 

There  is  no  distinction  between  a  Covenant  to  repair,  and  a  Covenant  to 
build.  Even  a  Mortgage  of  Leaseholds,  will  go  with  the  Estate  :  and  the 
Party  who  takes  the  Estate,  is  not  entitled  to  have  the  Mortgage  discharged 
out  of  the  Personal  Estate.  A  devisee  of  a  Real  Estate  subject 
to  a  Mortgage  created  by  the  •Testator,  is  entitled  to  have  the  [  '203  ] 
Mortgage  discharged  out  of  the  Personal  Estate,  because  the 
Personal  Estate  is  supposed  to  have  derived  a  benefit  from  the  Money  bor- 
rowed. The  principle  of  the  Decisions  in  White  v.  W/iitt  (d)  and  Allan  v. 
Backhouse  (e),  is  applicable  to  the  present  case. 

Mr.  Lynch  appeared  for  the  Testator's  Next  of  Kin,  and  Mr.  Phillimore 
for  the  Trustees  of  the  Will. 

tho  Vice  Chancellor^  without  hearing  Sir  E.  Sugden  in  reply,  said  that 
the  Covenant  which  the  Testator  had  entered  into  to  erect  Buildings  and 
make  Improvements  on  the  demised  Premises,  created  a  liability  which  bis 
Personal  Estate  was  liable  to  satisfy  :  and  that  the  Crown  might  have  com- 
pelled his  Exacutors  to  perform  the  Covenant,  so  far  as  it  remained  unper- 
formed at  his  death,  out  of  his  Personal  Estate  ;  that,  if  the  Testator  had 
agreed  for  the  purchase  of  !!in  Estate,  and  died  before  he  had  completed  the 
Contract,  this  Court  would  have  ordered  the  Purchase-money  to  be  paid  out 
of  his  Personal  Estate  :  that  it  was  decided,  in  Vernon  v.  LordEgmont  (/), 
that  a  Court  of  Equity  will  not  allow  a  Residuary  Legatee  to  take  the  Resi- 
due, without  making  provisions  for  Claims  that  might  be  made  under  Cove- 
nants entered  into  by  the  Testator :  that  it  was  idle  to  talk  of  Persons  benefi- 
cially interested  in  the  Personal  Estate,  until  it  was  ascertained  whether  there 
would  be  any  Residue,  and  especially  in  this  Case  where  the  Fund  which  was 
to  be  laid  out  upon  the  Trusts  of  the  Will,  was  the  clear  surplus 
[  •204  ]  Monies  arising  from  the  •Testator's  Personal  Estate  after  pay. 
ment  of  his  Debts :  that  there  was  a  material  distinction  between 
the  Covenant  in  question,  and  a  Covenant  to  repair,  (so  far,  at  least,  as  the 
Lessor  was  concerned,)  as  ho  had  his  security,  in  the  value  of  the  Property 
comprised  in  the  Lease,  for  the  small  Sums  that  might,  from  time  to  time, 
become  due !  that,  under  Covenants  for  Renewal,  the  Fines  became  due  at 
distant,  and,  in  some  cases,  at  uncertain  periods ;  but  here  the  Testator  had 
covenanted  to  do  ctjrtain  acts  within  a  short,  limited  timo  ;  and  there  was 
no  difficulty  in  ascertaining,  at  his  death,  the  Sum  that  would  be  required 
for  the  preformance  of  thb  Covenant :  that,  in  Serh  v.  St.  Eloy  (//)  where 
an  Estate  in  mortgage  was  devised  subject  to  the  Incumbrances  thereon,  aod 

{d)  9  Vcg.  554.  (^)  2  vcs.  &  Beam.  65. 

(/)  I  **Ugh,  New  Seriet ,  W4.  \g)  a  p.  w.  SS6. 


CASES  IN  CHANCEBT.  206 


1832. — Lester  v.  Garland. 


the  Personal  Estate  was  given  to  another  Person,  subject  to  the  payment 
of  the  Testator's  Debts,  it  was  held  that  the  Mortgage-debt  must  be  paid 
out  of  the  Personal  Estate :  that,  in  this  Case,  no  Fund  being  provided  for 
the  periormance  of  the  Covenant,  it  must  be  satisfied  out  of  the  general  Per- 
sonal Estate,  no  part  which  could  be  taken  until  the  Covenant  was  satis* 
fied;  and,  consequently,  that  the  Master' $  Report  must  be  confirmed  (A). 


•Lester  v.  Garlakd.  [  •206  ] 

1832:  24th  Jannarf  and  17th  Mareh.'-Ffaud^Bankrupi.-^Dtbtor  awl  Gin/i/or. 

A  Trader,  on  tii3  Marriage, received  a  Fortune  of  5,000/.  with  his  Wife;  ond  settled  a  Snm  of 
Stock  in  Trust  fur  himself  for  life,  with  Limitations  over  fur  the  Bnicfit  of  his  Wife  and 
Children,  in  the  event  of  his  becoming  Bankrupt  or  Insolvent  And  it  wsis  provided  thut,  if 
he  shouM  sorvive  his  Wife,  and  the  issue  of  the  Marriaj^  shonld  fail,  and  he  shouhl  then  he 
or  shootd  have  been  a  Bankrupt,  15  Sixty-sixths  of  the  Stock  should  bclon;;  to  the  Wifw^s 
Next  of  Kin  in  Blood.  Ko  part  of  the  5,000/.  was  settled  ;  hut  the  whole  uf  tlie  settled  Fund 
was  the  llusband^s  Property,  and  it  did  not  appear,  from  any  of  the  expressions  in  the  Set- 
tlement, what  was  the  consideration  for  the  provi^tion  as  to  15  sixty  sixths  of  the  Stork. — 
Held  that  the  limitatinns  over  in  the  event  of  the  Bankruptcy  of  the  llnsl>flnd,  were  ^ood  as 
to  1ft  Sixty-Mxtbs  of  the  Trust  Fund,  that  being  the  proportion  of  t  .e  Trust  Fund  which  the 
Wif;:^s  Fortune  would  have  purchased,  but  were  a  old  as  to  the  remainder. 

By  the  Settlement  on  the  marriage  of  the  Defendant  Christopher  Spur- 
rier,  with  -4/ny,  one  of  the  Daaghters  of  George  Garland^  bearing  date  the 
21st  of  September  1814,  after  reciting  the  intended  marriage,  and  that  Miss 
Garlandy  as  a  Legatee  under  tho  Will  of  her  Uncle,  Sir  John  Lester^  was 
entitled  to  the  sum  of  1,000/.,  and  that  Christopher  Spurrier,  in  case  the 
marriage  should  take  effect,  wouLi,  in  her  ri^ht,  become  entitled  to  that 
Sum,  when  she  should  attain  the  age  of  21  r^-'^rs,  and  that  George  Garland^ 
in  consideration  of  his  natural  love  and  arfection  for  his  Daughter,  and  for 
augmenting  her  Fortune  and  Estate,  bad  agreed  to  advance,  in  her  favour, 
the  sum  of  4,000/.  to  be  paid  to  Sfurner,  who,  on  bis  part,  had  agreed,  in 
consideration  of  the  marriage,  and  in  order  to  make  a  provision  for  his  in. 
tended  Wife,  and  the  Issue  of  the  marriage,  to  advance  tho  Sum  of  33,333/. 
6*.  8(i.  Three  per  C^nt.  Reduced  Bank  Annuities,  to  be  invested 
and  settled  in  the  names  and  upon  'the  Trusts  thereinafter  declar-  [  •206  ] 
ed  ;  and  also  reciting  ihat  the  4,000/.  had  been  advanced  and 
paid  by  George  Garland,  to  Spurrier^  who  had  transferred  the  33,333/.  6«. 
SiT  Reduced  Annuities  to  the  Plaintifl&  and  to  the  Defendants  Peter  JolUff 

{k)  Sm  Simoiit  v.  BolUnd,  3  Jtier.  647 ;  and  Bennett  «.  CoUej,ajite,  18L 
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aii'l  IVilUam  Jabber  Spurrier :  It  was  agreed  and  declared  between  and  by 
the  Parlies  thereto,  that  the  Plaintiffs  and  the  Defendants  P.  Jolliff  mii  W. 
J.  Sportier  &h  luld  stand  possessed  of  the  83,333/.  6«.  M.  Reduced  Annui- 
ties, npon  certain  Trusts  therein  mentioned,  until  the  marriage  should  be 
solemnised,  and  after  the  solemnization  thereof,  upon  Trust,  to  pay  the  Divp 
dends  thereof  to  Christopher  Spurrier  and  his  Assigns,  for  his  life,  or  until, 
by  or  in  consequence  of  any  unforeseen  misfortunes  in  Trade,  or  otherwise, 
it  should  happen  that  he  should  become  Bankrupt  or  Insolvent,  if  ever  such 
event  should  happen,  and  from  and  after  his  death,  or  from  and  after  his 
Bankruptcy  or  Insolvency,  if  such  misfortune  should  happen  to  him,  then  to 
pay  and  apply  the  Dividends  of  the  Stock  to  and  for  the  benefit  of  Amy 
Spurrier  and  her  Assigns,  during  her  life,  and,  in  particular,  from  time  to 
time,  during  the  then  remainder  of  the  joint  lives  of  Mr.  and  Mrs.  Sparriery 
in  the  event  of  any  such  misfortune  as  the  Bankruptcy  or  Insolvency  of  Mr. 
Spurrier  J  to  pay  the  Dividends  for  the  sole  and  peculiar  use  of  Mrs.  Spur- 
rier and  her  Children,  (if  any,)  separate  and  apart  from  her  Husband,  and 
not  in  any  manner  subject  or  liable  to  his  Debts,  Control  or  Engagements, 
and  without  any  right  or  power  of  her  the  said  Amy  Spurrier^  to  anticipate 
or  assign,  or,  in  anywise,  charge  or  affect  the. growing  payments  thereof,  and 
her  receipts  in  writing  alone,  notwithstanding  her  Coverture,  to  be,  from 
time  to  time,  good  and  sufficient  discharges  for  the  same :  and  af- 
[  •207  ]     ter  the  death  of  Amy  Spurrier,  subject  nevertheless  •and  without 
prejudice  to  the  right  of  Chnatopher  Spurrier  to  receive  the  Div- 
idends until  he  should  become  a  Bankrupt  or  Insolvent,  should  such  event 
.  happen  either  in  her  lifetime  or  after  her  death,  to  stand  possessed  of  the 
Capital  in  Trust  for  ^H  and  every,  or  such  one  or  more  exclusively  of  the 
other  or  others  of  the  Children  or  other  issue  of  the  marriage,  bom  in  the 
lifetime  of  Mr.  and  Mrs.  Sjpivrier,  or  the  Survivor  of  them,  as  Spurrier,  in 
his  lifetime,  or  his  inV^nded  VTife,  after  his  death,  in  case  she  should  survive 
him,  should  by  Will  appoint,  and  Jn  default  of  such  appointment,  if  there 
should  be  but  one  Child  of  the  marrii^ge,  the  Stock  to  be  for  the  Portion  of 
such  only  Child,  and  to  be  an  Interest  vested  in  such  only  Child  at  his  or 
her  age  of  21  years  or  day  of  marriage,  atid  to  be  transferred  to  him  or  her 
at  the  same  age,  day  or  time,  if  the  same  should  happen  after  the  decease 
of  the  Survivor  of  Mr.  and  Mrs.  Spurrier,  but  if  otherwise,  then  immediately 
after  the  death  of  the  Survivor ;  and,  if  there  should  be  two  or  more  Chil- 
dren of  the  marriage,  upon  certain  other  Trusts  therein  declared  for  their 
benefit.     And  the  Settlement  contained  the  usual  Provisions  for  bringing 
into  Hotchpot  the  Shares  of  the  Children  to  whom  any  appointment  shc*ild 
be  made,  and  for  the  Survivorship  of  the  Shares  of  such  of  them  as  should 
die  under  21  and  unmarried,  and  for  their  advancement ;  and  also  a  Provi- 
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80  that  ife  should  be  lawful  for  the  Trustees,  after  the  death  of  Mr.  Spurrier^ 
or  from  and  after  his  becoming  a  Bankrupt  or  Insolvent,  in  case  the  same 
should  ever  happen,  and  after  the  death  of  Mrs.  Spurrier j  to  pay  and  apply 
the  whole,  or  such  part  as  the  Trustees  should  think  fit,  of  the  Dividends  of 
the  Portion  or  respective  Portions  to  which  any  Child,  Children 
or  Issue  should  or  might,  for  the  time  being,  1>e  entitled  in  *expect-  [  *208  ] 
ancy,  for  his,  her  or  their  maintenance  and  education  ;  and  it  was 
agreed  and  declared  that  if  Spurrier  should  happen  to  become  Bankrupt  or 
Insolvent,  and  should  survive  his  intended  Wife,  then,  from  and  after  such 
his  Bankruptcy  or  Insolvency,  and  the  death  of  his  intended  Wife,  the  Trus- 
tees should,  during  the  remainder  of  his  life,  pay  the  whole  of  the  Dividends 
of  the  Portion  or  Portions  to  which  any  Child  or  Children  of  the  marriage, 
who  should  have  attained  21,  or  be  married,  should,  for  the  time  being,  be 
entitled  (subject  only  to  any  such  appointment  being  made  to  the  contrary 
as  aforesaid,)  under  the  Settlement,  to  such  Child  or  Children  respectively, 
for  his,  her  or  their  respective  proper  use  and  benefit.  And  it  was  also 
agreed  and  declared  that,  if  there  should  be  no  Issue  of  the  marriage,  who 
by  virtue  of  the  Trusts  aforesaid,  should  become  entitled  to  an  absolute  Share 
of  the  33,883{.  6f .  Sd.  Reduced  Annuities,  the  Trustees  should  stand  pos- 
sessed thereof,  and  the  then  future  Dividends  thereof,  in  Trust  for  the  Su^ 
vivor  of  Mr.  and  Mrs.  Spurrier^  and  his  or  her  Executors  or  Administrators ; 
nevertheless,  in  case  Am^  Spurrier  should  die  in  the  lifetime  of  ChrintopJier 
Spurrier y  and  at  the  time  of  her  death,  or  afterwards,  there  should  be  such 
failure  of  Issue  of  the  marriage  as  thereinbefore  mentioned,  then  notwith- , 
standing  anything  thereinbefore  provided  or  declared,  it  was  thereby  ex. 
pressly  provided,  declared  and  agreed,  that  if,  at  the  time  of  such  failure  of 
issue  as  therein  mentioned,  the  said  Chriiiophtr  Spurrier  AkowMht^ or  AioxAA 
have  been  a  Bankrupt  or  Insolvent,  15  equal  Sixty-sixth  parts  of  the  33,3381. 
6«.  8(2.  Reduced  Bank  Annuities  should  go  and  belong  to,  and  be  in  Trust 
for  the  Next  of  Kin  in  Blood  of  Mrs.  Spurrier^  at  the  time  of  her  death,  in 
the  same  manner  as  if  she  had  died  intestate  and  without  ever 
*having  been  married  and  possessed  thereof  as  Personal  Estate.  [  *209  ] 
And  it  was  further  provided  that  the  Trustees  should  after  the 
death  of  Spurrier^  or  after  bis  Bankruptcy  or  Insolvency,  and  after  the  death 
of  Mrs.  Spurrier,  until  the  Capital  Stock  should  vest  absolutely  in  some 
Person  or  Persons  under  the  Trusts  of  the  Settlement,  but  subject  to  the 
Powers,  Directions  or  Agreements  thereinbefore  contained  for  the  applica* 
tion  of  all  or  any  part  of  the  Dividends  of  the  Portion  or  Portions  for  the 
tim»  being  of  any  Child  or  Children  of  the  Marriage,  invest  the  Dividends 
or  the  then  unvested  or  unapplied  part  or  parts  thereof  as  should  not  be 
paid  or  applied  under  the  Powers,  Directions  or  Agreements  thereinbefore 
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contained,  in  their  names,  on  Government  or  Real  Securitieg,  so  that  the 
same  might,  during  sach  suspense  of  vesting,  accumulate  for  the  benefit  of 
the  Person  or  Persons  who,  under  the  Trusts  thereinbefore  declared,  might 
become  entitled  to  the  Funds  from  which  such  Accumulations  should  have 
respectively  proceeded ;  and,  after  certain  powers  authorizing  the  Loair  of 
the  Stock,  to  Mr.  Spurrier^  on  Mortgage,  and  the  investment  thereof  in  the 
purchase  of  Land,  it  was  agreed  and  declared  that  the  provision  thereby  made 
for  Mrs.  Spurrier  was  intended  to  be  and  should  be  accepted  by  her  in  lieu 
of  all  Dower,  Thirds,  Freebench  or  Customary  or  Widow's  Part,  which  she 
might  claim  in  any  Lands,  Tenements  or  Hereditaments  whereof  Mr.  Spur- 
rier then  was,  or  at  any  time  during  the  intended  Coverture  might  be  seised 
for  any  Estate  of  Freehold  or  Inheritance,  or  any  Customary  or  other  Es- 
tate or  Interest  to  which  Dower  or  Freebench  was  incident. 

The  marriage  was  solemnized  soon  after  the  execution  of  the 
Settlement,  with  the  consent  of  George  Oarlandj  *tho  Father  of    [  *210  ] 
the  Lady  who  was  then  an  Infant.      The  Defendant  Amy  Ann 
Spurrier  was  the  only  Issue  of  the  marriage. 

By  alterations  which  had,  from  time  to  time  been  made  in  the  Trust  Fund 
comprised  in  the  Settlement,  in  pursuance  of  the  Powers  for  that  purpose 
contained  therein,  the  33,333/.  69.  8d.  Reduced  Annuities  were  changed 
into  26,326/.  0<.  Td.  Three  and  a  Half  per  Cent.  Reduced  Annuities. 

At  and  previous  to  the  execution  of  the  Settlement,  Christopher  Spurrier 
was  a  Trader,  and,  at  the  time  of  the  issuing  of  the  Commission  after-men- 
tioncd,  he  was  in  Partnership,  as  a  Merchant,  with  the  Defendants  Peter 
Jolliff  and  W,  Jabber  Spurrier.  On  the  7th  July  1830,  a  Commission  of 
Bankrupt  issued  against  the  Partners,  under  which  they  were  found  Bank- 
rupts,  and  the  Defendants  George  Garland^  John  Fryer  and  Samuel  Spratt 
Strong  were  chosen  their  Assignees. 

The  Bill  alleged  that  the  A&signees  claimed  to  be  entitled  to  the  Dividends 
to  accrue  due  on  the  26,326/.  0«.  Id.  Three  and  a  Half  per  Cent.  Reduced 
Annuities,  during  the  remainder  of  the  life  of  Christopher  Spurrier,  and  to 
the  Capital  thereof,  in  the  event  of  such  failure  of  Issue  of  the  marriage  asi 
in  the  Settlement  was  mentioned ;  but  that  such  Claim  was  disputed  by  and 
on  the  part  of  Amy  Spurrier  and  Atny  Ann  Spurrier :  and  it  prayed  that 
the  Rights  and  Interests  of  the  Parties  claiming  to  be  entitled,  under  the  Setr 
tlcment,  to  the  Dividends  to  accrue  due  on  the  26,326  /.  Os.  Td.Stock,  dur. 
ing  the  remainder  of  the  life  of  Christopher  Spurrier jBluA  to  the 
Capital  thereof,  in  the  event  before-mentioned,  might  be  ascer-  [  *211  ] 
tained  and  declared ;  and  that  the  Trusts  of  the  Settlement  might 
be  carried  into  execution  under  the  Decree  of  the  Court. 

The  Defendants,  the  Assignees,  by  their  Answer,  claimed  the  Dividends 
of  the  Stock  daring  the  remainder  of  the  life  of  Christopher  Spurrier^  and 
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also  the  whole  of  the  Capital  thereof,  in  the  event  of  such  failure  of  Issue  as 
ID  the  Settlement  mentioned,  and  in  the  event  of  ChriBtopher  Spurrier  sur- 
viving his  Wife,  subject  nevertheless,  if  «S^tfmer  should  survive  his  Wife,  and^ 
at  the  time  of  such  failure  of  Issue  aforesaid,  he  should  be  or  have  been  a 
Bankrupt  or  Insolvent,  to  the  Payment  of  fifteen  Sixtj-sixth  Parts  of  the 
Trust  Fund  to  the  Next  of  Kin  of  Mrs.  Spurrier*  They  said  that  the  whole  of 
the  33,3832.  6».  Sd,  Stock  was  the  exclusive  Property  of  Christopher  Spur- 
rier^ who  was  a  Trader  at  and  previous  to  the  execution  of  the  Settlement, 
and  up  to  the  time  of  issuing  the  Commission  :  and  they  insisted  that  the 
Settlement,  so  far  as  it  limited,  dUposed  of,  or  in  any  wcy  affected  or  at- 
tempted to  limit,  dispose  of,  or  in  any  way  affect  the  Dividends  of  the  Trust 
Stock,  upon  the  Bankruptcy  of  Christopher  Spurrier^  and  his  contingent  In- 
terest in  the  Capital  or  any  Part  of  the  Capital  thereof,  upon  his  Bankrupt- 
cy, was  a  Fraud  on  the  Bankrupt  Laws,  and  ought  to  be  declared  fraudu- 
lent and  void  as  against  the  Assignees  and  Creditors  of  the  Bankrupt. 

Christopher  Spurrier^  in  his  Answer,  said  he  should  not  have  been  permit- 
ted to  receive  his  Wife's  Fortune,  unless  he  had  agreed  to  insert,  in  the  Set- 
tlement, the  Provisions  as  to  his  Bankrupcy  and  Insolvency. 

•Sir  E.  Sugdtn  and  Mr.  Wheatley  for  the  Plaintiffs,  the  sol-     [  '212  ] 
vent  Trustees  of  the  Settlement,  declined  to  take  any  part  in  the 
Argument. 

Mr.  Knight  and  Mr.  Turner  for  tho  Defendants,  Mrs.  Spurrier  and 
her  infant  Child : 

It  has  been  decided  that,  where  a  Bankrupt  has  covenanted  to  pay  a  Sum 
of  Money,  or  has  created  a  Charge  on  his  Estate,  which  is  to  take  effect  on 
his  Bankruptcy,  it  is  a  Fraud  on  his  Creditors,  so  far  as  his  own  Property 
is  concerned.  But  there  is  a  distinction  between  a  Charge  which  is  to  arise 
on  Bankruptcy,  and  a  Limitation  which  is  to  cease  on  that  Event.  In  the 
case  of  a  Charge,  the  Property  vests  in  the  Assignees  at  the  instant  when  the 
Charge  arises :  here  the  Interest  of  the  Assignees  is  entirely  gone.  The  De- 
cisions are  confined  to  Cases  of  Debt  or  Charge  taking  effect  at  the  time  of 
Bankruptcy  only  ;  they  never  have  been  carried  to  the  extent  contended  for 
on  this  Record.  This  is  a  Case  of  Limitation  which  is  new  in  specie^  and 
none  of  the  Decisions  affect  the  question  that  arises  as  to  the  validity  of  it. 
Thero  can  be  no  Doubt  that  Mr.  Spurrier  might  have  limited  the  Property 
to  himself  until  he  should  alienate  or  attempt  to  alienate  it,  and  then  over. 
Dommett  v.  Bedford  (a),  Wilkinson  v.  Wilkinson  (J).  Bankruptcy  is  a  spe- 
cies of  Alienation.  So  he  might  have  limited  the  Property  to  the  separate  use 
of  his  Wife.  It  is  absurd  then  to  say  that  he  might  have  wholly  divested 
himself  of  the  Property,  and  yet  that  he  may  not  do  it  partially.    The  Wife 

(a)  6  T.  R  684.    3  Yes.  U9.  (6)  3  Swaast.  616. 
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is  to  be  coosidered  as  a  purchaser,  for  Valaable  Consideration,  of 
[  *213  ]  every  Limitation  in  the  'Settlement.  Beudes  the  ground  on 
vhich  the  interference  of  the  Court  is  here  sought,  is  Fraud  ;  but 
no  Fraud  has  been  committed.  The  Hudband  was  not  indebted  at  the  time 
of  the  Settlement,  and  there  is  no  ground  for  saying  that  he  had  either  Fraud 
or  Bankruptcy  in  his  Contemplation. 

At  all  events  the  Wife  and  Child  ar^  entitled  to  receive  to  the  extent  of 
5,0002.,  which  was  the  Amount  of  the  Wife's  Fortune,  out  of  the  Life-inter" 
est  of  the  Husband.  On  referring  to  the  Registrar's  Book,  it  appears  that 
in  Higinboiham  v.  Holme  (<;),  a.  Covenant  had  been  entered  into  by  the 
Wife's  Father,  under  which  some  Fortune  was  to  oome  to  the  Husband. 
Lord  JEldony  C.  refers  to  it  in  bis  Judgment,  where  he  says :  ^^  And,  as  to 
the  Consideration  from  the  Covenant  of  the  Father,  whieb,  though  it  may, 
perhaps,  prove  worth  little  or  nothing,  is  to  be  regarded  as  a  ConsideraticMi 
with  reference  to  all  the  Provisions  of  the  Settlement."  The  entry  of  the 
Decree  is  as  follows :  ^*  His  Lordship  doth  order  that  the  Order  made  on  the 
hearing  of  this  Cause,  dated  the  17th  day  of  July  1809^  be  affirmed,  but 
without  Prejudice  to  the  Plaintiff  Sarah  Higinbotham  claiming  the  Annuity 
on  the  death  of  her  Husband,  or  claiming  any  lien  on  her  Father's  Property, 
he  has  covenanted  to  give  her  Husband  upon  tho  death  of  the  Father."* 
The  principle  of  that  Decision  was  that  the  Bankrupt  was  bound  to  restore 
the  Wife's  Fortune.  In  this  Case  the  Wife  was  a  Purchaser,  for  Valuable 
Consideration,  of  every  Limitation  in  the  Settlement.  Her  Mon* 
[  *214  ]  ey  was  *paid  on  a  Contract  which  has  failed,  and  consequently 
the  Assignees  can  take  nothing  until  they  have  restored  the  Wife's 
Fortune,  out  of  the  Life  Estate  of  the  Husband. 

The  Cases  invariably  make  a  Distinction  between  the  Property  brought 
by  the  Wife,  and  that  of  the  Husband.  £x  parts  Cooke  (c2).  In  re  J^tag- 
han  (e),  £x  parte  Young  (/).  The  principle  that  has  been  adopted  is  to 
give  to  the  Wife  an  Equivalent  for  what  she  loses  ;  therefore  a  reference 
should  be  directed  to  the  Master ^  to  calculate  what  is  the  Amount  of  that 
Equivalent,  in  order  that  the  same  may  be  deducted  from  the  Property  hold 
in  Trust ;  or,  at  all  events,  the  Fortune  which  the  Wife  brought  to  her  Hus^ 
band,  must  be  restored  to  her  before  the  Assignees  will  be  permitted  to  es- 
tablish their  Claim. 

Mr.  Pepys,  Mr.  Ellison  and  Mr.  Jacob,  for  the  Assignees : 

Cases  of  this  naturo  may  be  arranged  under  three  heads :  1.  Where  a 
Trader  g^ves  a  Security,  which  is  to  be  enforced  only  in  the  event  of  his 

•  Reg.  Lib.  A.  1811.  fol.  1209. 
(c)  19  Vcs.  88.         ^  (rf)  8  Vca.  868. 
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Bankruptcy.     Such  a  Security  cannot  be  made  the  foundation  of  any  Claimi 
in  the  event  of  Bankruptcy. 

2.  Where  the  Wife's  Property  is  settled,  so  as  to  revest  in  her  in  the 
event  of  her  Husband  becoming  Bankrupt.  The  doctrine  is  that  such  a 
Settlement  is  good  :  for,  "  cujus  est  dare^  ejus  est  disponere,^^ 

3.  •Where  a  Trader  endeavours  to  settle  his  own  Property,  so     [  •215  ] 
that,  in  the  event  of  his  becoming  Bankrupt,  it  shall  not  go  to 

his  Creditors.     It  is  clearly  settled  that  such  a  Settlement  is  void,  as  being 
a  Fraud  on  the  Bankrupt  Laws. 

The  present  Case  ranges  itself  under  this  third  head.  In  Lochyer  v. 
Savage  (^),  the  distinction  is  clearly  drawn  between  the  Husband's  and  the 
Wife's  Property.  In  re  Murphy  (Ji)^  Lord  Itedesdale  said :  "  The  whole 
effect  of  the  Clause,  is  to  avoid  the  operation  of  the  Bankrupt  Laws,  and 
then  the  question  is  whether  a  Person  can  be  admitted  to  prove  as  a  Cred- 
itor, on  the  foundation  of  an  Instrument  contrived  for  the  purpose  of  defeat- 
ing the  effect  of  the  Bankrupt  Laws  ;  where  the  only  ground  of  the  Claim 
is  an  Instrument  executed  for  the  Purpose  of  giving  a  right  against  Credit- 
ors, which  would  not  exist  against  the  Bankrupt  if  he  were  solvent.  All 
the  Cases  in  England  have  held  this  to  be  a  Fraud  on  the  Bankrupt  Laws 
which  cannot  be  supported  :  nor  really  can  any  thing,  where  the  Contingen- 
cy is  an  act  of  Bankruptcy,  and  where  the  Demand  does  not  arise  till  an 
Act  of  Bankruptcy  committed,  bo  proveable  under  it,  because  it  did  not  ex- 
ist before  it."  In  the  matter  of  Meaghan^  Lord  Redesdale  says  :  "  In  En- 
gland, where  a  Provision  of  this  kind  is  confined  to  the  Property  of  the 
Wife,  it  is  considered  fair ;  but,  when  it  goes  beyond  that,  and  attaches  on 
the  Property  of  the  Husband,  it  is  held  to  be  fraudulent,  because  no  bounds 
can  be  set  to  it :  if  a  Trader  can  make  a  Provision  of  this  sort  to  the 
Amount  of  1,000?.,  he  may  do  so  to  the  Amount  of  100,000/., 
and  'so  may  stipulate,  on  his  marriage,  to  take  all  his  Property  [  •216  ] 
out  of  the  hands  of  his  Creditors  by  charging  it,  contingently, 
with  Payment  of  Interest  for  his  Wife  and  Children,  as  a  Maintenance  for 
them,  though,  in  effect,  a  Provision  for  himself."  The  reasoning  on  which 
Lord  Redesdale  founds  his  Judgment,  is  applicable  to  the  present  Case. 

In  Higginson  v.  Kelly  (i),  Lord  Manners^  C,  acknowledges  the  Rule 
of  Law  to  be  :  "  That  a  Trader  cannot  on  his  marriage,  settle  his  Property 
in  such  a  manner  that,  in  the  event  of  his  Bankruptcy,  his  Wife  shall  be 
entitled  to  a  Provision  out  of  it,  in  prejudice  of  his  Creditors."  In  Higin- 
botham  V.  Holme  (A),  the  Settlement  was  made  by  a  Man  not  in  Trade  at 
-the  time  ;  but  Lord  Eldon^  C,  says  :  "  This  Settlement  looks  forward  to  a 

(g)  2  Strange,  947.  (A)  1  Scho.  &  Lef.  44. 

(i)  1  BaU.  &  Beatt  2SS.  {k)  19  Yes.  88. 
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change  of  iiiteution,  to  the  purpose  of  becoming  a  Trader  ;  and  looks  forward 
expressly  to  the  possible  consequences  of  that  purpose  ;  and  so  looking  for- 
ward to  such  a  change  of  purpose,  and  to  such  consequences,  it  is  a  Limita. 
tiou,  by  the  effect  of  which  the  Estate  would  go  to  the  Creditors ;  that 
change  being  adopted  with  the  express  object  of  taking  the  Case  out  of  the 
reach  of  the  Bankrupt  Laws ;  and  as  to  the  Consideration  from  the  Coire- 
nant  of  the  Father,  which,  though  it  may,  perhaps,  prove  worth  little  or 
nothing,  is  to  be  considered  as  a  Consideration  with  reference  to  all  the  Pro- 
visions of  the  Settlement,  though  undoubtedly  an  Annuity  might  have  been 
provided,  by  the  Settlement,  Cor  the  Wife,  in  all  events;  yet  it  is  not  compe- 
tent to  a  Party  giving  %  Consideration  for  a  Contract,  that  is  a 
[  '217  ]  direct  Fraud  on  "the  Bankrupt  Laws,  to  have  the  benefit  of  it." 
Ex  pat U  Young^  Brandon  v.  Robinson  (Z),  Ex  parte  Hodgwn 
(^m)y  Ex  parte  Oxley  (n),  Ex  parte  Vtrner  (o). 

It  is  not  disputed  that  a  Provision  made  for  the  Wife,  out  of  the  Property 
of  the  Husband,  is  void  if  it  be  made  in  the  shape  of  a  Charge,  or  of  a 
Debt  provcablc  in  the  event  of  Bankruptcy :  but  a  distinction  has  been 
drawn  between  SMch- a  Provision  and  a  Limitation.  That  distinction,  how- 
ever, cannot  be  supported  on  principle  ;  for  the  objection  is  to  the  intention 
with  which  the  act  is  done,  and  ni/t  to  the  mode  of  doing  it.  If  the  Pro- 
vision is  void  as  being  a  Fraijid  on  Creditors,  it  is  equally  so  if  it  is  eff(icted 
by  a  Limitation.  The  vice  is  not  in  the  form,  but  in  the  fraudulent  intention. 
How  can  a  Settlement  be  sai4  not  to  b^  made  in  contemplation  of  Bankmpt- 
cy,  when  it  provides  against  it.  Phipps  v.  Lord  Ennismore  (p).  In  lE^ 
inbutham  v.  Eolrae^  the  Money  which  the  Wife's  Father  had  covenanted  to 
pay,  remained  to  be  received ;  and  the  Question  was  whether  the  Huaband 
could  take  the  benefit  of  the  Executory  Covenant,  without  giving  his  Wife 
what  he  had  covenanted  to  settle  on  her.  In  the  matter  of  Meaghfm^  it 
was  held  that  the  Wife  was  entitled  to  the  Interest,  for  her  Life,  on  thi9 
600/.  The  Bond  wss  payable  before  the  Bankruptcy  and  the  whole  o£  the 
Money  secured  by  it  was  proved.  The  Court  said  tha  it  was  a  good  Debt^ 
but  that  there  was  a  void  Trust  as  to  a  Portion  of  it.  This  shows  that  the 
vice  is  not  in  the  form  but  in  the  substance.  Ex  parte  Brenchley  (j). 
[  *218  ]  *The  next  question  is  whether  the  Wife  13  entitled  to  any  Por- 
tion of  the  Stock  comprised  in  the  Settlement.  It  is  a  remarka- 
ble peculiarity  in  this  Settlement,  that  it  contains  no  Becital  to  show  why 
the  15th  Sixty  sixth  Parts  were  fixed  upon  as  the  Proportion  of  the  Trust 
Fund  which  was  to  go  to  the  Next  of  Kin  of  the  Wife :  but  the  Recitals 
clearly  show  that  the  whole  of  the  Fund  was  the  Property  of  the  Husbajid. 


(/}  is  Yes.  429.  (m)  19  Yes.  20e.  (n)  1  BaU  £^  Beatt.  257> 
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JTow  in  order  to  entitle  the  Tnistees  of  the  Settlement  to  prove  against  the 
Hasbftnd's  Estate,  a  Portion  of  the  specific  Property  settled,  must  have  been 
the  Property  of  the  Wife,     Ex  parte  Cooke  (r).     If  the  grounds  of  the 
Decisrion  ift  that  Case  are  considered,  it  will  appear  that  Lord  Efdon  was  of 
opinion  that  the  Money  was  substintially  the  Property  of  the  Wife.     If  the 
Covenant  could  be  supported  on  the  ground  of  there  being  a  Consideration 
for  it,  then  every  Covena:it  would  be  supported.     It  must,  therefore,  be 
rested  on  the  ground  that  the  Property  was,  identically,  the  Property  of  the 
Wife.     In  re  Meaghan^  Ex  parte  Oxlei/  and  Ex  parte    Vemer^  are  all 
Cases  in  which  Belief  was  given,  to  the  Wife,  on  the  footing  that  the  Prop- 
erty was  her  specific  Property.     In  Ex  parte  Hodgson  («),  Lord  Eldon 
allowed  the  Wife  to  prove  the  600/.,  but  not  the  80^  :  his  Lordship  says : 
"  I  look  upon  this  as  a  Marriage  Agreement  that  the  Property  of  the  Wife, 
payable  on  her  marriage,  and  to  which  she  might  become  entitled  from  her  Fath- 
er, was  what  the  Husband  was  to  have  the  use  of,  until  his  Bankruptcy,  or  In- 
solvency. If  the  stipulation  was  that  he  should  possess  her  Estate,  subject  to  re- 
turn it  in  case  he  became  Bankrupt,  that  would  do.    It  is  clear,  in 
this  Court,  that  her  Estate  *might  be  limited  to  him  until  he  became    [  *219  ] 
Bankrupt.     Declare  that,  as  to  the  Sum  of  5002.,  a  Proof  may 
be  admitted  for  the  Wife  ;  as,  though  in  form  a  Bond,  it  is  an  Agreement 
as  to  her  Estate,  that  it  shall  be  enjoyed  by  her  Husband,  until  he  becomes 
Bankrupt ;  and  it  is  to  be  considered,  therefore,  as  a  Limitati  n  of  her  Es- 
tate until  his  Bankruptcy.     As  to  the   80/.,  let  the  Claim  be  struck  out." 
The  Case  of  Ex  parte  Town^  is  not  quite  consistent  with  Ex  parte  Hodg- 
son.     The  two  Reports  of  the  former  Case  (f),  do  not  exactly  :  g*  e.     In 
the  Report  in  Buck^  the  Vice-chancellor  is  reported  to  have  said:  ^^  Tho 
rule,  is  in  order  to  avoid  the  obvious  opportunity  of  Fraud,  that  it  is  only 
the  Fortune  of  the  Wife  that  can  be  settled  to  be  paid  upon  that  Contingen- 
cy, I  do  not  mean  in  specific  but  in  amount."     It  does  not,  however,  appear 
what  the  amount  to  be  proved,  was.    In  the  Report  in  Maddock^  it  appears 
that  tbe  amount  to  be  proved,  was  what  the  Bankrupt's  Contingent  Li.'e  In- 
terest under  the  Settlement  made  by  the  Wife,  sold  for,  hue  no  more  :  and 
the  Vtce-ChanceUor  ^kdidiS^  I  ^^  Ex  parte  Meaghanis  so  far  in  pjnt."     So 
tiiat,  according  to  this  Report,  the  Wife  must  be  supposed  to  have  settled 
the  value  of  the  Husband's  Conting  nt  Interest^  not  at  the  time  of  the  Set- 
tlement, but  at  the  time  of  the  Commission.     If  that  Decision  was  right, 
then  the  Decision  in  Ex  parte  Meaghan  was  wrong,  and  the  value  of  the 
Husband's  Interest,  in  the  600!.,  at  the  time  of  the  Bankrup  cy,  ouj;ht  to 
have  been  ascertained.     The  Principle  of  the  Decisions  is  the  restitution, 
to  the  Wife,  of  her  own  Property.    Ex  parte  Tafe  (w).     There  is  noth- 

(r)  S  Vtts.  35a.  (»)  19  Ves.  206. 
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valid  objection,  so  as  to  prevent  the  Plaintiff  from  having  the  relief  which  he 
asks. 

By  the  Will  of  Samuel  Bennett^  a  Trust  was  imposed,  personally,  upon 
the  Tenant  for  Life  of  the  Leasehold  Estate,  that  he  should,  after  one  Re- 
newal had  been  made  by  the  Trustees  of  the  Testator,  renew  the  Le^e  ; 
the  words  being :  '^  And,  after  such  first  Renewal,  I  direct  that  the  Person 
for  the  time  being  possessing  such  Tithes  under  this  my  Will,  shall  continu- 
ally renew  the  same  Lease  thereof,  so  that  the  possession  of  the 
[  *190  ]  *same  Tithes  may  be  continued  to  the  Parties  for  the  time  being 
possessing  my  Manor  of  Shotmck^  so  long  and  so  far  as  may  be 
by  Law  ;  and,  therefore,  I  give  and  devise  the  said  Tithes,  and  all  my  Es- 
tate] therein,  with  the  Right  of  Renewal,  and  when  renewed  from  time  to 
time  as  aforesaid,  subject  to  the  Trusts  and  Powers  aforesaid,  to  my  sdd 
Wife,  for  her  Life,^and,  after  her  decease  to  the  Persons  for  the  tune  being 
successively  possessing  my  said  Manor  of  Shotwichy  under  this  my  Will." — 
Now  the  Father  of  the  Plaintiff  was  in  possession,  as  Tenant  for  Life,  of  the 
Lease  ;  which,  being  a  Lease  for  21  years,  and,  according  to  the  Customa- 
ry Courtesy  of  the  Cathedral  Church  at  Chester,  renewable  every  seven 
years,  would  have  been  renewable  in  the  year  1784.  It  appears,  from  the 
evidence,  that,  if  there  had  been  a  proper  course  adopted  by  the  Tenant  for 
Life,  he  might  have  renewed  the  Lease  ;  and  if  he  had  renewed  the  Lease 
in  the  year  1784,  there  is  no  reason  whatever,  upon  the  Evidence,  to  con- 
clude that  the  Renewals  might  not  have  been  had  in  succession  ;  so  that,  at 
the  time  when  the  Testator  died,  there  would  have  been  a  Lease  in  existence, 
to  the  benefit  of  which  the  Plaintiff  would  have  been  entitied.  I  think, 
therefore,  that  the  subsequent  non-renewals  of  the  Leases,  must  all  be  re- 
ferred to,  and  considered  as  derived  from  the  original  neglect,  in  the  year 
1784,  to  renew  at  that  time.  It  was  said,  by  the  Counsel  for  the  Defen- 
dants, that,  inaamuch  as  there  was  not  a  Renewal  in  1784,  at  that  time  the 
injury  to  the  Plaintiff  commenced ;  and,  inasmuch  as  he  attained  his  age  of 
21  in  the  year  1800,  he  ought  then  to  have  filed  his  Bill,  and  because  he 
did  not  file  his  Bill  in  thb  year  1800,  by  the  lapse  of  time,  he  is  barred  from 
having  any  relief  in  this  Court ;  and  three  Cases  were  cited  :  tiie 
[  191  ]  case  of  Price  v.  Copner,  •in  which  the  principle  is  acknowledged 
which  was  laid  down  by  Sit  nomas  Plumer,  M.  R.,  and,  after- 
wards, by  the  House  of  Lords,  in  Cholmondeley  v.  Clinton  (/),  and  also 
the  Cases  of  Harrison  v.  JEhllins,  and  Fosttt  v.  Blake.  Those  Cases  deci- 
ded  only  that,  where  there  had  been  the  commencement  of  an  adverse  right, 
that  adverse  right  might  be  so  matured  and  perfected  by  the  lapse  of  time,  that, 
after  a  given  lapse  of  time,  a  Court  of  Equity  would  not  give  relief.     Let  us 

(/)  2  Jac.  ft  Walk.  ],  and  4  Bbgh,  l. 
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then  consider  what  would  have  been  done  if  the  Pluntiff  had  filed  a  Bill  im* 
mediately  upon  his  coming  of  age,  or  rather,  what  would  have  been  done,  if, 
during  his  Infancy,  a  Next  Friend  had  filed  a  Bill  in  his  name.  It  is  per- 
fectly true  that,  when  the  Renewal  was  not.  made  in  the  year  1784,  there 
was  a  prospect  of  damage  created ;  because  it  might  be  inferred  that,  inas- 
much as  the  Renewal  was  not  then  made,  the  Dean  and  Chapter  might  not 
think  proper  to  renew  at  any  subsequent  time.  Now  that  would  be  the 
state  of  the  Case  at  that  time ;  but  the  ultimate  damage  which  would  have 
to  be  suffered  by  the  Person  in  remainder,  when  his  remainder  came  into 
possession,  was  not  complete,  and  the  precise  amount  of  it  could  not,  at  that 
time,  be  ascertained  ;  and  it  is  perfectly  obvious  that,  until  the  death  of  the 
Tenant  for  Life,  the  precise  quantum  of  damage  could  not  be  ascertained  ; 
because  all  that  the  Plaintiff  could  be  entitled  to,  would  be  such  portion  of 
the  Lease  as  should  remain  after  the  death  of  the  Tenant  for  Life,  after  the 
last  Renewal :  and,  inasmuch  as  the  Tenant  for  Life  might  have  died  at  any 
time  during  the  space  of  seven  years  between  the  granting  of  the  Lease 
which  might  be  in  existence  at  his  death  and  the  time  for  Renew- 
al, it  is  perfectly  •obvious  that,  up  to  the  time  of  the  death  of  the  [  '192  ] 
Tenant  for  Idfe,  the  quantum  of  damage  to  be  suffered  by  the 
Tenant  in  reminder,  is  unascertiunable.  Then  what  Relief  could  have 
been  pven  ?  A  Court  of  Equity  might,  I  conceive,  if  the  Bill  had  been 
filed  immediately  upon  the  non-renewal  at  the  proper  time,  have  imposed  a 
Receiver  upon  the  Estate,  and  have  sequestered  the  Rents  and  Profits,  so  as 
to  form  a  Fund  out  of  which,  whenever  an  opportunity  of  Renewal  occurred, 
a  Renewal  might  be  had :  but  then  it  is  quite  clear  that,  if  a  Fund  had 
been  created  during  the  life  of  the  Tenant  for  Life,  for  the  purpose  of  Re- 
newal, the  Tenant  for  life,  at  any  time,  might  have  had  the  whole  of  that 
Fund  transferred  to  him,  upon  renewing,  at  his  own  expense,  or  without  ex- 
pense, if  he  could  contrive  to  procure  a  Renewal  without  it.  It  follows, 
therefore,  that  though  there  was  an  incipient  damage  commenced  in  the  year 
1784,  and  though  there  was  a  prospective  damage  during  the  whole  life-time 
of  the  Tenant  for  Dfe,  yet  that  ultimate  damage  against  which  a  Court  of 
Equity  would  ultimately  be  called  upon  to  relieve,  would  not  happen  until 
the  death  of  the  Tenant  for  life ;  and  my  opinion,  therefore,  is  that,  though 
there  might  have  been  a  preventive  relief  adnunistered  during  the  life  of  the 
Tenant  for  Life,  ttie  ultimate  measure  of  justice  to  be  distributed  between 
tiie  Tenant  for  Life's  Estate  and  the  Person  to  take  in  remainder,  could  not 
be  defined  untU  the  death  of  the  Tenant  for  life.  The  consequence  is  that 
the  only  Bill  which  could  be  filed,  so  as  to  obtwn  the  precise  amount  of  Re- 
Uef  in  respect  of  the  damage  sustained,  is  the  Bill  which  would  be  filed  im- 
mediately  on  the  death  of  the  Tenant  for  life.    Now  the  Plwntiff  *s  Father 
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ing  in  the   Settlement  to  show  that  the  33,333Z.  6«.  8d.  Stock 
[  ^220  ]     •arose,  in  part,  from  the  4,000Z. ;  much  less  from  the  1,000^., 
which  was  not  then  payable. 

Mp.  Wood  appeared  for  the  Defendants,  Joliff  and  W.  J.  Spurrier. 
Mr.  Knight^  in  reply  : 

The  Case  of  P1dij)8  v.  Lord  Ennesmore  has  no  application.  There  the 
Trust  was,  in  part,  for  the  maintenance  of  the  Grantor.  It  has  been  said 
that  no  proof  can  be  made  on  behalf  of  the  AVife,  unless  it  can  be  shown 
th  '.t  part  of  the  Property  taken  by  the  Assignees  is  hers  in  specie.  But 
Ux  parte  Cooke,  contradicts  that ;  and,  in  Ex  parte  Young^  it  was  distinct- 
ly held  that  the  only  question  was  amount.  Here  the  4,000^.  and  1,000?., 
which  constituted  the  Fortune  of  the  Wife,  were  paid  on  a  consideration  that 
has  failed ;  to  that  extent  there  would  be  a  right  of  proof  against  the  Hus- 
band's Estate,  and,  consequently,  a  Lien  on  the  property  which  was  the  sub- 
ject of  the  transaction. 

A  Case  should  be  stated  for  the  opinion  of  a  Court  of  Law,  as  to  the 
validity  of  this  Limitation. 

The  Vice  Chancellor  : 

By  the  Settlement  made  on  the  marriage  of  Miss  Garland  wiih  Mr.  Spur- 
rier, it  was  recited  that  Mr.  Spurrier,  in  case  the  marriage  should  take  ef- 
fect, would,  in  right  of  his  intended  Wife,  become  entitled  to  a  Sum  of 
l,000i.  when  she  should  attain  the  age  of  21  years ;  and  that  her  Father 
had  agreed  to  pay  down  4,000?.  to  the  Husband,  who,  in  consideration  of 
the  intended  marriage,  and  in  order  to  make  a  provision  for  his 
[  ^221  ]  •intended  Wife  and  the  issue  of  the  Marriage,  had  agreed  on 
his  part,  to  advance  a  Sum  of  33,333Z.  6«.  8d.  Three  per  Cent. 
Reduced  Bank  Annuities,  to  be  settled  upon  the  Trusts  thereinafter-men- 
tioned. And  then  it  recites  that  the  4,000Z.  had  been  paid,  by  the  Father 
of  the  Lady,  to  Mr.  Spurrier,  and  that  he  had  transferred  the  Stock  to  the 
Trustees.  The  Settlement  then  declares  that  the  Trustees  are  to  stand 
possessed  of  the  Sum  of  33,333Z.  6s.  8d.  Reduced  Annuities  upon  Trust, 
after  the  marriage,  to  pay  the  Dividends  to  Mr.  Spurrier  for  his  life,  or  un- 
til, by,  or  in  consequence  of  any  unforeseen  misfortunes  in  Trade,  or  other- 
wise, it  should  happen  that  he  should  become  a  Bankrupt  or  Insolvent,  and, 
after  the  death  of  Spurrier,  or  from  and  after  his  Bankruptcy  or  Insolvency, 
if  such  misfortune  should  happen,  then  to  apply  the  Interest  of  the  Trust 
Fund  for  the  benefit  of  the  Wife  during  her  life,  and,  in  particular,  during 
the  remainder  of  the  joint  lives  of  the  Husband  and  Wife,  to  pay  the  Inter- 
est and  Dividends  for  the  separate  use  of  Amy  Garland  and  her  Children. 
The  Settlement  then  goes  on  to  declare  the  Trusts  for  the  Children  after  the 
death  of  the  Husband  and  Wife,  upon  which  nothing  turns.     Then  there  is 
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a  proviso  that  it  shall  be  lawful  for  the  Trustees,  after  the  death  of  SpurrieTj 
or  from  aud  after  his  becoming  a  Bankrupt  or  Insolvent,  and  after  the  death 
of  Mrs.  Spurrier^  to  apply  the  whole  or  puch  part  as  the  Trustees  shall 
think  fit,  of  the  Dividends  of  the  expectant  Portions  of  the  Children,  for 
their  Maintenance  and  Education.  And  then  it  is  provided  that,  if  there 
shall  be  no  Child  of  the  marriage,  who  by  virtue  of  the  Trusts,  shall  become 
entitled  to  an  absolute  Share  of  the  Trust  Fund,  then  the  Trustees  shall 
stand  possessed  of  the  Trust  Fund,  in  Trust  for  the  Survi- 
vor of  Mr.  Spurrier  and  his  Wife,  but  in  case  •she  shall  die  in  [|*222  ] 
his  lifetime,  and,  at  her  decease,  or  after  that  event,  there  shall 
be  such  failure  of  Issue  of  the  intended  marriage  as  thereinbefore  mentioned, 
then,  if  at  the  time  of  such  failure  of  issue,  Mr.  Spurrier  should  be,  or 
should  have  been  a  Bankrupt  or  Insolvent,  15  Sixty-sixth  parts  of  the  Trust 
Fund  shall  belong  to,  and  be  in  Trust  for  the  Next  of  Kin  in  Blood  of  the 
Wife,  at  the  time  of  her  death.  Mr.  Spurrier  having  become  a  Bankrupt, 
the  Bill  is  filed,  by  the  Trustees  of  the  Marriage  Settlement,  for  the  purpose 
of  having  the  rights  of  the  Parties  declared. 

A  variety  of  Cases,  beginning  with  the  Case  of  Lockyer  v.  iSava^e,  which 
was  decided  about  100  years  ago,  have  established  that,  though  there  can- 
not be  a  Settlement  of  the  Husband's  own  Fstates  so  as  to  make  his  life 
Interest  cease  in  the  event  of  his  becoming  a  Bankrupt,  in  order  that  the 
benefit  of  the  Estate  might  be  given  to  the  Wife  or  Children  of  the  mar- 
riage, yet  the  Wife'^  Estate  may  be  so  settled.  That  I  take  to  be  the  clear 
Rule :  and  it  would  be  useless  to  travel  through  a  vast  number  of  Gases  by 
which  that  Rule  has  been  established,  all  of  which  may  be  found  on  refer- 
ring to  any  of  the  late  Cases  on  the  subject. 

In  this  Case,  if,  instead  of  expressing  the  mode  of  dealing  with  the  Wife's 
Property  and  the  Husband's  in  the  way  in  which  we  find  it  stated  in  this 
Marriage  Settlement,  it  had  been  stated,  that  it  had  been  agreed  that  the 
Wife's  Fortune  should  be  invested  in  the  purchase  of  a  certain  quantity  of 
the  Three  per  Cent.  Reduced  Annuities,  and  that  the  Husband  should,  with 
his  own  Funds,  purchase  so  much  of  the  Three  per  Cent.  Annuities,  as  that 
the  Income  of  the  whole  would  yield  1,000/.  a  year,  and  that 
*then  the  Fund  should  be  settled  in  the  way  in  which  the  whole  [  ^223  ] 
of  this  Fund  is  settled,  nothing  could  be  more  plain  than  that, 
with  respect  to  the  Wife's  Portion  of  the  Fund,  that  is,  the  Fund  purchased 
by  the  investment  of  her  Money,  the  Settlement  would  be  entirely  good  ; 
and  that,  with  respect  to  the  Husband's  Portion,  the  Settlement  would  fail 
80  far  aa  it  professed,  in  the  event  of  his  Bankruptcy,  to  take  away  the 
benefit  of  his  Estate  from  his  Creditors,  and  to  give  it  to  his  Wife  or  Chil- 
dren* 
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I  apprehend  that  the  Parties  to  the  Settlement  in  this  Case,  must  have 
agreed  that  16  Sixty-sixths  of  the  Trust  Fund  should,  in  certain  evettts,  belong 
tx)  the  Next  of  Kin  to  the  Wife,  because  they  had  calculated  that,  at  the  then 
price  of  Stocks,  the  6,000Z.  the  amount  of  the  Wife's  Fortune,  would  have 
purchased  7,575Z.  Three  per  Cent.  Reduced  Annuities,  which  is  the  amount 
of  15  Sixty-sixth  parts  of  the  whole  Fund.  And  though  *e  Parties  to  the 
Settlement  have  not  expressed  that  the  Provision  in  question  was  made  on 
the  calculation  which  I  have  suggested,  I  think  that  I  am  warranted  in  con- 
sidering it  to  have  been  so  made,  by  the  course  of  proceeding  which  was 
adopted  in  ihe  Case  of  Higginson  v.  Kellt/y  which  was  before  Lord  Chancellor 
Manneri.  In  that  Case  a  Person  being  in  Trade  had,  in  consideration  of 
1,000Z.,  his  Wife's  Fortune,  conveyed  a  Leaseheld  House  to  Trustees,  for 
his  own  use  till  his  death  tr  Bankruptcy,  then,  in  either  event,  if  his  Wife 
were  alive,  to  raise  1,000Z.,  for  her  separate  use.  Lord  Mtxmt^it  says : 
"  The  Rule  of  Law,  as  stated  by  the  Counsel  for  Ae  PlaintiSh,  that  a  Trader 
cannot,  on  his  marriage,  settle  his  Property  in  such  a  manner  that, 
[  '224  ]  in  the  event  of  his  Bankruptcy,  his  Wife  •shall  be  enttled  to  a 
Provision  out  of  it,  in  prejudice  to  his  Creditors^  is  perfectly  cor- 
rect, and,  if  they  could  have  satisfied  me  that  such  was  the  dase'before  the 
Court,  I  should  have  no  hesitation  in  granting  the  Injuncticp.  fiat  though 
the  Property  in  this  Case,  strictly  speaking,  is  the  Husbaiid'S)  yet  it,  in  re* 
ality,  is  the  Fortune  of  the  Wife,  intended  as  a  provision  for  her  and  her 
Children,  in  case  of  Bankruptcy  of  her  Husband."  His  Lordship  then  says : 
^'  The  same  question  came  before  me  in  the  matter  of  Stanford^  a  Bankrupt : 
the  case  was,  in  circumstances,  nearly  Uie  same  as  the  present.  I  had  some 
doubts,  and  finding  the  question  had  never  been  the  subject  of  decision,  1  had 
a  communication  with  Lord  JEldon  and  Lord  Redesdale  upon  it.  I  stated  to 
them  that  it  appeared  that  the  intention  on  the  executing  the  Settlement,  was 
that  the  Fortune  of  the  Wife,  should  be  a  Provision  for  her,  but,  through 
mistake,  it  was  made  to  appear  the  Property  of  the  Husband  :  aud  I  submit- 
ted to  them  whether  they  were  of  opinion  that  I  could  so  far  correct  the  Deed 
of  Settlement  to  meet  the  intention  of  the  Parties,  as  to  amend  the  mistaken 
form  of  the  Deed,  and  mould  it  so  as  to  i  e  a  valid  Settlement  Both  the 
learned  Lords  were  of  opinion  that  I  was  at  liberty  to  do  so ;  and  I  accord- 
ingly amended  the  Settlement.  I  am,  therefore,  in  this  Case,  of  opinion 
that  the  Settlement  must  be  considered  as  made  of  the  Fortune  of  the  Wife 
of  the  Bankrupt,  and  that  she,  by  means  of  her  Trustees,  is  at  liberty  to  pro- 
ceed at  Law  to  recover  the  House  for  the  purpose  of  the  Settlement."  Now 
I  do  not  amend  the  Settlement,  but  I  am,  I  think,  warranted,  by  the  general 
tenor  and  substance  of  it,  to  declare  that  this  Settlement  is  to  be  con- 
sidered precisely  in  the  same  manner  as  if  the  amount  of  the  Wife's  For- 
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tuBO  was  *5^00Ql.  (for  it  is  not  worth  while  to  make  aoj  distinc-     [  *225  ] 
tion  betV9ca  the  payment  in  frce$enti  of  4,0002.  and  the  payment 
of  1,000^  when  the  Wife  attained  the  age  of  21)  and  as  if  the  5,0002  had 
been  invested  in  the  purchase  of  Three  per  Gent.  Reduced  Annuities,  and 
then  a  Settlement  made  of  the  whole  Fund. 

If  the  Parties  wish  to  have  that  matter  more  rigidly  inquired  into,  in  or 
der  to  ascertain,  precisely,  what  proportion  of  the  Reduced  Annuities  might 
have  be^n  purchfksed  with  the  5,0002. 1  will  refer  it  to  the  Master  to  make 
the  inquiry :  but  they  may  perhaps  be  content  with  having  it  declared  that 
the  15  Siztysijcths  are  considered  as  that  portion  of  the  Trust  Fund  which 
was  purchased  with  the  Wife's  property,  and  that,  as  to  so  much  of  that 
Fund,  the  limitation  over  in  the  event  of  the  Bankruptcy  or  Insolvency  of 
the  Husband,  is  good ;  but  that,  as  to  the  remainder,  it  is  invalid.* 


Nurse  v.  BtJNN.f 

18S2 :  S5th  Jajmaxjj—Ansioer* — Plaintiff, 

Ik  this  Case  the  Vice  Chancellor  ruled  that,  if  a  Plaintiff  reads  a  passage 
from  the  Answer,  as  evidence,  he  is  compellable  to  read  all  other  passages 
in  the  Answer  which  are  explanatory  of  the  passage  read,  whether  such 
other  passages  are  connected  in  point  of  grammatical  construction,  or  sepa- 
rated by  passages  relating  to  distinct  subjects. 

See  Bartleit  v.  GUlard  (a),  Davis  v.  Spurting  (6). 


^Robertson  v.  Lord  Losidonderry.  [  *226  ] 

1832  :  25th  Hnutarj,— Plaintiff— Demurrer.—Amendtd  Bill, 

Defendant  pleaded  to  the  Bill,  upon  which  the  Plaintiff  amended.    The  Defendant  then  filed  a 
general  Demurrer  to  the  amended  Bill.    Held  that  the  Demurrer  was  regular. 

T.  R.  G.  Braddtll,  one  of  the  Defendants,  put  in  a  Plea  to  the  Bill,  al- 
leging that  a  Commission  of  Bankrupt  had  issued  against  the  Plaintiff,  on 
tiie  SOth  of  May  1820,  under  which  he  was  duly  found  and  declared  a  Bank- 
rupt, and  that  certain  Persons  therein  named,  (who  were  not  Parties  to  the 

*  The  Inquiry  was  not  taken.  t  Ex  Relatione. 

(a),  9  Boss.  149.  {h)  1  Boss.  &  Myhie,  64. 
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Bill,)  were  chosen  the  Assignees  to  his  E&rtate,  and  that  the  usual  Assign- 
ment  had  been  made  to  them,  but  that  the  Plaintiff  did  not,  until  after  the 
date  and  execution  of  the  Agreements  in  the  Bill  mentioned,  and  on  which 
the  Claims  asserted  by  him  in  his  Bill,  were  founded,  obtain  his  Certificate, 
and,  that  therefore,  such  Rights  and  Interests  were,  at  the  time  of  filing  the 
Bill,  and  also  at  the  time  of  filing  the  Plea,  vested  in  the  Plaintiff's  Assign- 
ees. 

The  Plaintiff  submitted  to  the  Plea,  and  amended  his  Bill,  by  making  his 
Assignees  Parties,  and  introducing  new  matter  ;  but  the  Frayer  remained 
unaltered,  except  by  asking  for  an  Injunction  to  restrain  Lord  Londonderry 
from  erecting  Buildings  in  violation  of  the  Agreements.  The  Defendant, 
Braddylly  then  demurred  to  the  whole  Bill,  for  want  of  Equity  and  other 
causes. 

The  Demurrer  having  come  on  to  be  argued,  Mr.  Temple^  for  the  Plain- 
tiff, objected  that,  as  the  Defendant  had  pleaded  to  the  original  Bill,  he  was 

not  at  liberty  to  demur  to  the  amended  Bill. 
[•227]         •But  the   Flee- (7AaneeWor  over-ruled  the  objection,  and,  after 
hearing  the  Arguments,  allowed  the  Demurrer  (a). 

Mr.  Knight  and  Mr.  Oeldart  appeared  in  support  of  the  Demurrer,  (i) 


-t'^^— >»^-*- 


LoRD  Anson  v.  Hodgbs. 

1832 :  29th  January. — Vendor  and  Purchaser, — Interest — Deposit. 

Vendor  filed  a  Bill  for  Specific  Performance,  but  not  being  able  to  make  a  good  Title,  his  Bill 
was  dismissed,  and  he  was  ordered  to  return  the  Deposit  with  Interest. 

This  was  a  Suit  for  Specific  Performance,  by  the  Vendor  of  an  Estate 
which  had  been  sold  by  Private  Contract.  The  Master  had  reported  against 
the  Titie.  The  PlaintiflF  took  Exceptions  to  the  Report,  which  were  over- 
ruled. 

On  the  Cause  coming  on  for  Further  Directions,  it  was  ordered  that  the 
Bill  should  be  dismissed,  and  that  the  Plaintiff  should  return  the  Deposit  to 
the  Defendant. 

Sir  H.  Sugden^  for  the  Defendant,  then  asked  that  the  Plaintiff  might  be 
ordered  to  repay  the  Deposit,  with  Interest. 

Mr.  Knight  and  Mr.  Boteler^  for  the  Plaintiff,  said  that  the  Court  could 
not  order  Interest  to  be  paid  on  the  Deposit,  as  it  was  not  stipulated  for  by 

(a)  See  Bosanquet  v.  Marthoan^  ante^  Vol.  IV.  p.  673. 

(6)  The  above  Decision  was  affirmed  by  the  Lord  ChaneeUor  on  5th  Aogost  1834. 


CASES  IN  CHANCERY.  229 


1832.-^La'*gton  t.  Higgs. 


the  Contract,  nor  were  there  any  special  circamstancea  in  the  Case.     Calton 
V.  Bragg  (c).     Curling  v.  Shuttleworth  (d). 

The  Vice- Chancellor  said  that  the  Plaintiff  had  held  *out  a  rep-  [  *228  ] 
resentation  that  he  could  make  a  good  Title  to  the  Estate,  on  the 
faith  of  which  the  Defendant  had  been  induced  to  pay  the  Deposit ;  that  the 
Plaintiff  had  failed  to  make  good  the  representation,  and,  therefore,  justice 
would  not  be  done'  to  the  Defendant,  unless  he  was  allowed  Interest  on  his 
Deposit :  and  his  Honor  accordingly  ordered  that  the  Plaintiff  should  return 
the  Deposit  with  Interest  at  4Z.  per  Cent.  (e). 


M*^ 


LiKGTON  V.   HXGGS. 

18S2:  lOth  February.— Debtor  ofuf  Creditor  .—B^ainer.—Exteutors  and  AdminiMhrator$. 

If  an  Executor  or  Adminifltrator  pays  into  Coart,  under  an  Order  in  a  Cause,  Money  which  he 

had  rtceived  from  the  deceased's  Estate,  his  right  to  retain  a  Debt  due  to  him  from  the  de- 

ceased,  is  not  prejudiced. 

This  was  a  Creditor's  Suit. 

Under  an  Order  in  the  Cause,  the  Defendant,  Mary  M^  OurUy^  the  Admin* 
istratrix  of  the  deceased  Debtor  with  his  Will  annexed,  had  paid,  into  Court, 
a  Sum  of  Money  which  she  had  received  belonging  to  the  deceased's  Estate* 
It  appeared,  by  the  Matter's  Report,  that  she  was  a  Creditor  of  the  deceas* 
ed,  to  the  amount  of  120Z.,  and  that  his  Assets  were  insufficient  to  pay  his 
Debts  m  full. 

Upon  the  Cause  coming  on  for  Further  Directions,  one  of  the  questions 
was  whether,  in  consequence  of  the  Money  having  been  paid  into  Court,  the 
Admimstratrix  was  deprived  of  the  benefit  of  the  Bight,  which  she  would 
otherwise  have  had,  to  retain  her  Debt  out  of  it. 

Mr.  Tredlove  and  Mr.  K,  Parker^  for  the  Plaintiff. 

•Mr.  Jacobs  for  the  Administratrix,  contended  that,  as  she  had  [  •229  ] 
paid  the  Fund  into  Court,  in  obedience  to  an  Order  in  the  Cause, 
she  bad  not  divested  herself  of  her  right  of  retainer,  and  that  she  was  entir 
tied  to  have  the  Fund  in  Court  applied  in  satisfaction  of  her  Debt,  before 
the  other  Creditors  could  receive  any  part  of  it.  Loomes  v.  Stotherd  (a), 
Franks  v.  Cooper  (6),  Cockroft  v.  Black  ((?). 

Mr.  Knight  appeared  for  another  Defendant. 
The  Viob-Chanoblloe  : 

The  only  question  is,  whether  the  Administratrix,  having  paid  the  Money 

(c)  16  East,  223.  (d)  6  Bing.  121. 

(e)  See  Fanpihar  ▼.  FarUy,  7  Taunt  §92,  and  2  Sugd.  Vend.  Kinth  Edit.  16,  17,  &  18. 
1(a)  1  Sim.  &  Stn.  458.  (h)  4  Vs.  763.  (c)  2  P.  Wms.  298. 
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into  Court,  which  she  had  received  on  account  of  the  Testator's  Assets,  has 
divested  herself  of  the  right,  which  she  formerly  had,  to  retain  Money  out 
of  it,  in  satisfaction  of  her  Debt ;  and,  therefore,  yhether  she  has  a  right  to 
be  repaid,  out  of  Court,  that  Money.  Now  I  have  not  the  slightest  doubt 
upon  the  question,  and  am  of  opinion  that,  notwithstanding  she  has  paid  the 
Money  into  Court,  her  right  of  Retainer  is  unaffected.  I  shall,  therefore, 
declare  that,  so  far  as  the  Administratrix  has  any  Balance  in  her  bands  be* 
longing  to  the  Testator's  Estate,  she  has  a  right  to  retidn  it  in  satisfaction 
of  her  Debt,  and  that  she  is  entitled  to  receive,  out  of  what  she  has  paid  into 
Court,  so  much  more  as  ^11  be  sufficient  to  pay  her  Debt  in  full. 


[  '230  ]  •MuBRAY  V.  Cauty. 

1882 :  28th  April. — Practice, — Demurrer, 

Defendant  on  the  expiration  of  his  time  for  answering,  lodged  a  Petitioa  at  the  Bolls,  for  fiir- 
ther  time :  and  gave  notice  of  bis  having  so  done  to  the  Plaintiff's  Clerk  in  Court  After- 
wards, withoDt  reroking  the  notice,  he  filed  a  Demorrer.  Ordered  that  the  Demurrer  should 
be  taken  off  the  File. 

The  Defendant's  time  for  answering  expired  on  the  12th  of  March.  On 
the  14th,  he  presented  a  Petition,  at  the  Rolls,  for  an  Order  for  time  to  An« 
swer,  and  gave  notice,  to  the  Plaintiff's  Clerk  in  Court,  that  he  had  done  so. 
Having  been  advised,  as  it  was  alleged,  that  the  Bill  was  demurrable,  he 
withdrew  the  Petition,  and,  on  the  16th  of  March,  put  in  a  Demurrer  to  the 
whole  Bill. 

Mr.  Knight  and  Mr.  U,  Montagu^  for  the  Plaintiff,  now  moved  that  the 
Demurrer  might  be  taken  off  the  File.  They  said  that  the  Defendant  had 
been  gmlty  of  a  breach  of  good  faith  in  filing  the  Demurrer  after  he  bad  giv- 
en Notice  of  his  application  for  an  Order  for  time  to  Answer  :  that,  as  soon 
as  he  had  changed  his  intention,  he  ought  to  have  withdrawn  the  Notice,  and 
the  Plaintiff  might  then  have  issued  an  Attachment  against  him  ;  but  that^ 
if  the  Plaintiff  had  issued  an  Attachment,  after  service  of  the  Notice,  it  might 
have  been  set  aside,  Barritt  v.  Barritt  (a),  and,  consequently,  that  the 
Plaintiff  had  been  deprived  of  an  advantage,  by  the  unfair  conduct  of  the 
Defendant. 

Mr.  Parry ^  for  the  Defendant,  said  that  the  Defendant  did  not  inform  the 

Plaintiff  that  he  had  obtained  an  Order  for  time,  but  merely  that 

[  *231  ]     he  had  lodged  a  ^Petition  at  the  Bolls  for  that  purpose  :  that  the 

Defendant,  when  he  gave  the  Notice,  did  intend  to  Answer  the 

(a)  z  Bimisi  dM. 
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Bill,  but  that  he  changed  bis  intention  on  finding  that  the  Bill  was  demurra* 
ble ;  that  the  Notice  did  not  prevent  the  Plaintiff  from  issuing  an  Attach- 
ment, StqfhenM  y.  Neale  (4),  Newcombe  v.  Rawling9  (a),  and  that,  as  no 
Attachment  had  been  issued,  the  Demurrer  was  filed  in  due  time.  Ea%t  In* 
JUa  Company  v.  Henchman  (d). 
The  Vigb-Chancellor  : 
It  is  not  unreasonble  to  conclude  that,  but  for  the  Notice,  the  Plaintiff 
would  have  issued  an  Attachment  against  the  Defendant ;  the  Notice  dis- 
armed the  Plaintiff  from  acting  as  he  would  otherwise  have  done.  The 
judgment  of  Lord  JEldan  in  Barritt  v.  Barritt^  is  conclusive  upon  this  Case. 
K  the  Defendant,  after  the  Notice  was  served,  changed  his  mind,  he  onght 
to  have  revoked  the  Notice.  I  think  that  this  Demurrer  ought  to  be  taken 
off  the  File. 

Motion  granted,  with  Costs. 


■^  ^<*«>»» 


^BlLUNQ  v.  BlLLIKa.  [  *2S2  ] 

ltS2:  SOdi  April— VFf//.—a>}»frucrtbii. 

Testator  gave  all  his  Property  to  Trustees,  in  Tmst  to  invest  it  in  Secorities  at  Interest,  for  the 
Qseof  his  Nephew,  to  he  paid  at  sach  time  and  in  sach  manner  as  the  Trustees  should  think 
fit;  and  when  the  Nephew  should  attain  21,  that  the  Trustees  should  pay  him  the  amount  of 
the  Interest  or  Proceeds  of  the  Money  come  to  their  hands,  as  they  might  think  most  for  his 
advantage,  in  Weekly  or  Quarterly  payments,  for  his  Life.  Held  that  the  Nephew  took  an 
absolute  Interest  in  the  Property. 

Jambs  Billikg  made  his  Will,  dated  the  29th  of  September  1817,  in  the 
following  words :  ^'  I,  Ja».  BiUing^  Surgeon  of  the  Ship  BatamUy  now  bound 
to  New  South  Wales^  in  the  service  of  his  Majesty's  Government,  do  here- 
by make  this  my  last  Will  and  Testament.     I  do  hereby  give,  devise  and 
bequeath  all  the  Property  I  die  possessed  of,  whatever  it  may  consist,  Mon- 
ey, Goods,  Pay,  Debts,  Estates  and  Effects,  of  every  kind  or  sort,  which  I 
possess  or  am  entitled  to  at  my  decease,  unto  Jahn  BiUing  of  Quality-court^ 
Ohancery-laney  and  AUen  BiUing j  of  86,  Strand,  London,  in  Trust  that  they, 
the  said  John  BUling  and  Allen  Billing,  do  invest  %nd  place  the  whole  Pro- 
ceeds and  Amount,  in  such  Securities,  at  Interest,  for  the  use  and  benefit  of 
ay  Nephew,  Jas.  Edw.  Billing,  to  be  paid  at  such  time,  and  in  such  man- 
ner, as  they  the  said  John  BiUing  and  ^llen  BUling  shall  see  fit  and  pro- 
per ;  and,  when  the  said  Jos.  Edw.  Billing  shall  arrive  at  the  age  of  21 
years,  that  they  the  said  John  BUling  and  Allen  BiUing  shall,  by  Deed,  to 

(6)  1  Madd.  6i0.  (c)  3  ICadd.  246.  {d)  3  Bro.  C.  C 173. 
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the  said  Ja%.  Edw.  Billing^  coveiaant  and  pay  the  amount  of  the  Interest  or 
Proceeds  of  the  Money  and  Effects  which  shall  have  come  to  their  hands  aa 
Trustees  as  aforesaid,  as  they  may  think  most  for  his  advantage,  in  Weekly 

or  Quarterly  payments,  for  and  during  his  natural  life." 
[  •233  ]  The  Testator  died  on  the  30th  of  October  1819,  leaving  his 
Father  his  sole  Next  of  Kin.  John  BilUng  died  in  November 
1819.  The  Testator's  Father  died  in  December  1823.  The  Defendant  AU 
ten  Billing  took  out  Administration  to  him,  and  also  to  the  Testaor,  with  the 
Will  annexed.  James  Edw.  BiUing  died  on  the  15th  of  July  1830,  at  the 
age  of  19,  and  Intestate.    The  Plidntiff  was  his  Administrator. 

The  Bill  submitted  that  Jos.  Edw.  BiUing  took  an  absolute  Interest  in 
the  whole  of  the  Proceeds  of  the  Testator's  Estate  and  Effects,  or,  if  not,  that 
he  took  an  absolute  Interest  in  the  Dividends  and  Interest  which  accrued 
due  thereon,  between  the  Testator's  death  and  his  own :  and  it  prayed  that 
the  Plaintiff  misht  be  declared  to  be  entitled,  as  the  Administrator  otJaa. 
Edw.  Billing^  to  the  Capital  of  the  Stock  in  which  the  Testator's  Estate  had 
been  invested,  and  that  the  same  might  be  tr^msferred  to  him,  by  Allen  Bih 
ling,  or  that  it  might  be  declared  that  the  Plaintiff  was  entitled  to  the  whole 
of  the  Dividends  which  had  accrued  from  the  stock,  and  which  had  not  been 
properly  paid  or  applied  to  or  for  the  use  of  James  Edw.  Billing^  and  that 
the  amount  thereof  might  be  paid  to  the  Plaintiff. 

The  Defendant,  by  his  Answer,  said  that  James  Edw.  BilUng  was  deaf- 
and  dumb  ;  and  that  he  believed  that  the  Testator's  intention  was  to  make  a 
Provision  for  him,  for  his  life :  and- the  Defendant  submitted  that  the  Testa- 
tor's Estate,  subject  to  James  Edw.  BilUng*s  Life  interest  therein,  was 
undisposed  of  by  his  Will. 

Sir  E.  Sugden  and  Mr.  Q-.  Richards  for  the  Plaintiff: 
[  *234  J  *  James  Edw.  Billing  took  the  absolute  Interest,  in  the  Testa- 
tor's property,  under  the  first  words  of  Gift.  Those  words  would 
have  been  sufficient  to  pass  the  Fee  in  a  Real  Estate.  JSfewland  v.  Shepard 
(a).  The  subsequent  words  are  merely  directory.  It  is  a  Principle,  which 
has  been  established  by  a  long  series  of'  Decisions,  not  to  cut  down  an  abso- 
lute Gift.     Marrison  v.  Foreman  (6). 

Mr.  Knight,  Mr.  Mayts  and  Sir  George  Gh^ey,  for  the  Defendant : 
The  latter  part  of  the  Will  controls  the  former.  The  provision  was  made 
for  a  Minor,  who  could  not  receive  the  Principal.  It  is  clear  that  the  Testa- 
tor did  not  suppose  that  he  was  giving  power  to  the  Trustees  to  pay  or  dis- 
pose of  the  Capital.  If  the  Trustees  had  broken  in  upon  the  Principal  dur- 
ing the  Minority  oi  James  Edw.  Billing,  they  would  have  committed  a  clear 
breach  of  Trust :  and  the  Will  expressly  directs  that,  when  James  Edw.  Bit- 

(a)  2  P.  W.  19«.  (6)  6  Ves.  207. 
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ling  should  attain  21,  the  Trustees  should  pay  the  Interest,  as  they  should 
think  most  for  his  advantage,  during  his  Life  :  so  that  the  subsequent  part 
of  the  Will,  reduced  the  prior.Bequest  to  one  for  life.    Dawson  v.  ThameQe^. 

The  Vici-Chawckllor  : 

In  the  first  part  of  the  Will,  there  is  an  absolute  Bequesc :  and  I  cannot 
cut  down  that  which  is  plain,  because  there  is,  in  a  subsequent  part  of  the 
Will,  an  imperfectly  expressed  intention  that  James  Edw,  Billing^  should 
take  for  life  only. 


.  *TooKBR  V.  Annbslby.  [  •285  ] 

let  &  24th  May.— r«ianf  fir  Life —ISmbm: 

A  Tenant  for  Life  snbject  to  Impeachment  for  Waste,  is  entitled  to  the  Interest  of  Money  pro- 
daced  by  the  Sale  of  Timber  cut  by  order  of  the  Coart 

Jambs  Tookeb,  Esq.  by  his  Will,  dated  the  20th  of  iMay  1797,  devised 
his  Freehold  Estates  to  Arthur  AnnesUy^  William  Gould  and  Francis 
JEdwardes  WhaUey,  and  their  Heirs,  to  the  use  of  the  Plaintiff,  his  only 
Child,^and  her  Assigns,  for  her  Life,  subject  to  Impeachment  for  Waste, 
but  with  power  of  cutting  down  such  Timber  as  might  be  necessary  for  the 
Repairs  of  the  Estate,  with  remainder  to  the  Trustees,  during  the  life  of 
the  Plaintiff,  in  Trust  to  preserve  Contingent  Remainders,  with  remainders, 
to  tho  Plaintiff's  first  and  other  Sons,  successively,  in  Tail  Male,  with  re- 
mainders to  her  first  and  other  Daughters  in  Tail  Male,  with  remainders  to 
her  first  and  other  Sons,  in  Tail,  with  remainder  to  her  first  and  other 
Daughters  in  Tail,  with  remainder  to  the  Defendant  Hyde  Salmon  WhaUr 
ley^  and  hisjAssigns,  for  his  Life,  subject  to  Impeachment  for  Waste,  but 
with  like  power  of  cutting  down  Timber,  for  necessary  Repairs,  with  re- 
mainder to  the  Trustees,  during  the  life  of  the  said  Bydt  Salmon  Whal- 
ley,  in  Trust  to  preserve  Contingent  Remainders,  with  remainders  to  his 
Sons  and  Daughters,  in  such  manner,  and  for  such  Estates  as  were  therein- 
before limited  to  the  Issue  of  the  Plaintiff,  with  divers  remainders  over, 
and  with  the  ultimate  remainder  to  the  Testator's  own  right  Heirs. 

The  Testator  died  on  the  7th  of  March  1813,  leaving  the  Plaintiff,  his 
only  Daughter,  his  Heir  at  Law. 

•The  Plaintiff  was  unmarried  :  the  Defendant  James  Salmon     [  •286  ] 
Wkalley,  an  Infant,  was  the  eldest  Son  of  the  Defendant  Byde 
Salmon  Whalley^  and  was  entitled  to  the  first  Estate  of  Inheritance  under 
the  Will. 

(c)  3  Russ.  236. 
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The  Bill  alleged  that  there  were  growing,  upon  the  Testator's  Estates, 
several  extensive  Woods  and  Plantations  of  Oak,  Ash,  Elm  and  other  Tim- 
ber Trees,  which  were  standing  much  too  closely  together,  and,  by  reason 
thereof,  were  going  very  much  to  decay,  and  which,  if  permitted  so  to 
stand,  would,  every  year,  become  of  much  less  value,  and  that,  if  any  part 
thereof  should  be  cut  down,  and  the  Woods,  and  Plantations  properly  thin- 
ned, it  would  be  greatly  for  the  advantage  of  the  Persons  entitled  to  the 
Inheritance  of  the  Estates. 

The  Bill  prayed  that  it  might  be  referred,  to  the  Master,  to  inquire 
what  Timber  there  was  growing  upon  the  Estates  which  was  im  a  decaying 
condition  by  reason  of  its  s&nding  too  thickly  in  the  Woods  and  Planta- 
tions ;  and  that  such  par  t  thereof  as  the  Mcuter  should  from  time  to  time 
direct,  might  be  cut  down  and  sold,  and  that  the  Money  arising  therefrom 
might  be  put  out  at  Interest,  under  the  direction  of  the  Court,  on  Govern- 
ment or  other  Security,  and  that  the  Interest  might  be  paid>  to  tiie  Plain- 
tiff, during  her  Life  ;  and  that  the  Money  so  invested,  might  be  limited  and 
settied  to  such  Uses  and  for  the  Benefit  of  such  Persons  respectively  as  the 
saad  Estates  comprised  in  the  Will  were  limited  and  settled. 

The  Defendant  M/de  Salmon  WJuMey^  by  his  Answer,  admit- 
[  *287  ]  ted  the  allegations  in  the  Bill  as  to  the  Timber,  *and  said  that  if 
part  of  it  were  cut  down  and  the  Woods  and  Plantations  proper- 
ly thinned,  it  would  be  for  the  advantage  of  the  Persons  entitied  to  the  in- 
heritance of  the  Premises,  and  submitted  to  the  Judgment  of  the  Court, 
whether  the  plaintiff  was  entitied  to  have  the  Interest  of  the  Proceeds  of 
the  Sale  of  the  Timber,  paid  to  her  during  her  life. 

The  Infant  Defendant  submitted  his  Interest  to  the  Protection  of  the  Court. 

By  the  Decree  it  was  referred  to  the  Master  to  inquire  and  state  whether 
there  were  any  and  what  Timber  Trees  standing  in  the  Woods  and  Planta- 
tions on  the  Testator's  Estate,  which  were  in  a  state  of  decay,  and  which  would 
not  improve  by  standing,  or  the  standing  of  which  would  be  prejudicial  to 
the  other  Trees,  and  which  it  would  be  for  the  Benefit  of  all  Parties  interested 
in  the  Estates  to  have  felled  and  sold. 

The  Master  reported  that  the  Timber  Trees  and  Saplings  described  in  the 
schedule  to  his  Report,  were  in  a  state  of  decay,  and  would  not  improve  by 
standing ;  and  that  he  was  of  opinion  that  it  would  be  for  the  Benefit  of  all 
Parties  interested  in  the  said  Estates,  that  the  Trees  and  Saplings  should 
be  felled  and  sold. 

By  the  Decree  on  Further  Directions,  it  was  ordered  that  the  Trees  and 
Saplings  mentioned  in  the  Report,  should  be  felled  and  sold,  and  the  Pro- 
ceeds brought  into  Court  and  invested. 

Mr.  Knight  and  Mr.  Losh,  for  the  Plaintiff,  now  contended 

[  *238  1     that,  as  the  Timber  had  been  felled  and  "sold,  not  wrongfully, 

but  by  order  of  the  Court,  the  Plaintiff  was  entitled,  for  her  life, 
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to  the  Dividends  of  the  Stock  in  which  the  Proceeds  had  been  invested :  that 
it  was  beneficial,  to  the  Persons  in  Bemsdnder,  that  the  Timber  should  be  cut, 
as  it  was  going  to  decay  and  would  not  improve  by  standing  ;  so  that  they 
would  get  the  value  of  it  when  it  was  at  its  greatest  perfection,  and  the  Ten- 
ant for  life  would  lose  the  interim  use  and  enjoyment  of  it.  Wideham  ▼. 
Wiekham  (a),  DdapoU  v.  DtlapoU  (&). 

Sir  E.  Sugdenj  for  the  Defendants : 

The  Plaintiff  is  Tenant  for  Life,  subject  to  Impeachment  for  Waste.  She 
may,  however,  cut  l^ber  for  Repairs :  but  she  is  not  entitled  to  the  value 
of  a  nngle  Tree.  If  the  Court  allows  her  to  receive  the  Income  of  the  Stock 
in  which  the  Produce  of  the  lumber  has  been  invested,  she  will  take  two- 
thirds  of  the  Value ;  for  the  Interest  of  the  Tenant  for  Life  is  generally  esti- 
mated at  two-thirds,  and  the  Interest  of  the  Reversioner  at  one-third.  The 
Timber  has  been  felled  at  the  instigation  of  the  Tenant  for  Life.  The  Court 
had  no  power  to  break  into  the  Settlement,  and  order  the  Timber  to  be  fel- 
led, the  Tenant  in  Tail  being  an  Infant,  and,  therefore,  incapable  of  consent- 
ing: much  less  has  the  Court  any  power  to  g^ve,  to  the  Tenant  for  Life,  a 
large  proportion  of  the  Proceeds,  when  she  is  not  entitled  to  the  value  of  a 
angle  Tree,  except  for  necessary  Repairs.  Bewick  v.  WhiUfidd(o)j  MUdr 
may  v.  Mlldmay  (d).  There  is  an  error  in  the  Report  ef  the  for^ 
mer  Case,  which  is  corrected  in  the  Note.  The  Case  of  "^Delapole  [  *239  ] 
▼.  Delapole  cannot  be  considered  as  an  authority.  One  Party 
asked  for  the  Reference'  and  the  other  submitted  to  it ;  and,  therefore,  the 
attention  of  the  learned  Judge  was  not  drawn  to  the  question.  Wiekham  v. 
Wiekham  was  a  peculiar  Case.  It  is  not  clear  that,  in  that  Case,  the  Tenant 
for  Life  was  not  entitled  to  cut  the  Timber :  and  the  Order  referring  it  to  the 
Muter  to  inquire  what  Timber  ought  to  be  cut,  was  made  by  consent.  In 
Oebonre  v.  Osborne  (e)  it  appears,  on  referring  to  the  Registrar's  Book  (/), 
that  the  Order  was  made  by  arrangement  between  all  the  Parties,  and  after 
the  Master  of  the  Bolls  had  hesitated  to  make  the  Order.  So  that  nothing 
can  be  more  meagre,  in  point  of  authority,  than  the  Claim  of  the  {^laintiff  in 
this  Cause,  to  be  paid  the  Interest  of  the  Timber-money,  for  her  life. 

The  Vice-chancellor  : 

In  this  Case  the  Sill  was  filed  by  Miss  Tooker,  who  is  Tenant  for  life  of 
the  Estate  in  question,  subject  to  Impeachment  for  Waste,  but  with  a  pow- 
er of  cutting  down  such  Timber  as  may  be  necessary  for  the  Repairs  of  the 
Estate.  The  Bill  was  filed  against  the  Tenant  for  Life  in  remainder,  and 
his  Son,  who  is  the  first  Tenant  in  Tail  in  existence,  and  it  represented 
that  there  was  Timber  upon  the  Estate  which  was  going  to  decay :  and  the 

(a)  IS  Vet.  419.  (6)  17  Yes.  160.  (e)  t  P.  W.  266. 

Id)  4  Bro.  C.  C.  76.  (•)  CUed  IS  Vce.  4S8.         (/)  Reg.  lib.  B.  1S14,  fo.  IMS. 
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Bill  prayed  that  it  might  be  referred  to  the  Master  to  inquire  what  Timber 
there  was  growing  upon  the  Estate,  which  was  in  a  decaying  condition  by 
reason  of  its  standing  too  thickly  in  the  Woods  and  Plantations,  and  that 
such  part  thereof  as  the  Master  should  from  time  to  time  direct,  might  be 

cut  down  and  sold.  An  Order  has  been  made  under  which  Tim- 
[  *240  ]     ber  has  been  *cut,  and  now  the  question  is  what  is  to  be  done 

with  the  Produce  of  the  Timber  which  has  been  sold.  It  was 
insisted,  by  the  Counsel  for  the  Defendant,  that  there  is  no  authority  by 
which,  in  a  Case  like  the  present,  the  Court  is  justified  in  giving  the  In- 
come of  the  Fund  arising  from  the  sale  of  the  Timber,  to  the  Tenant  for 
Life  in  possession.  With  respect  to  the  Case  of  Bewick  v.  WhUfield^it 
appears,  when  it  is  contrasted  with  the  Extract  from  the  Registrar's  Book 
which  is  contained  in  a  Note  upon  that  Case,  that  it  is  not  rightly  report- 
ed ;  for  it  appears  that  not  only  the  facts  of  the  Case,  but  also  what  is 
represented  as  the  Lord  Chancellor's  Judgment,  are  not  correctly  given. 
But  it  is  observable  that  the  Lord  Chancellor^  in  his  Judgment,  admits 
that,  if  there  be  any  damage  doae  to  the  Tenant  for  Life,  he  ought  to  have 
compensation  in  respect  of  that  damage. 

There  are  not  many  authorities  upon  the  question  now  before  me ;  but  I 
apprehend  that  the  principle  upon  which  the  Court  acts  in  directing  Timber 
to  be  cut  in  cases  like  the  present,  is  not  the  personal  Benefit  of  the  Par- 
ties, but  the  Benefit  of  the  Estate  itself — the  Inheritance.  That  proposi- 
tion is  laid  down,  by  the  present  Master  of  the  EollSy  in  a  Case  of  Husscy 
Y.  Hussey  (^g).  Now  it  is  quite  clear,  from  Lewis  Bowie's  (K)  Case, 
that,  where  there  is  a  Tenant  for  Life  unimpeachable  of  Waste,  or  there  is 
no  Tenant  for  Life  unimpeachable  of  Waste,  if  Timber  is  severed  from  the 
Estate,  by  the  act  of  a  Trespasser  or  by  a  Tempest,  the  Timber  belongs 

either  to  the  Person  who  represents  the  Inheritance  as  being  Ten- 
[  ^241  ]     ant  for  Life  without  Impeachment  'of  Waste,  or  to  the  Person 

who  has  the  Inheritance,  in  case  there  be  no  such  Tenant  for 
Life.  It  is  also  a  settled  Rule,  in  this  Court,  that,  whether  there  be  an 
Estate  unsettled,  or  an  Estate  settled,  no  Person  who  commits  a  Trespass, 
shall,  by  his  own  wrong,  have  any  Benefit  of  the  Timber  cut.  With  re- 
spect to  the  unsettled  Estate,  the  point  was  decided  in  the  Case  of  Tullet 
V.  Tullet  (i)  There  an  Infant  was  seised  in  Fee  ;  and  the  Guardian,  who 
was  the  Mother,  cut  down  the  Timber,  as  upon  the  part  of  the  Infant. 
The  Heir  of  the  Infant  brought  his  Bill  to  have  the  Money,  which  arose 
from  the  sale  of  the  Timber,  secured  ;  and  the  Court  held  that  no  Benefit 
whatever  should  result  to  a  Person  who  might  become  the  sole  Next  of  Kin- 

(g)  6  Madd.  44.  (A)  1 1  Rep.  79. 

(i)  1  Dick  822 ;  S.  C.  Amb.  370. 
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of  the  Infant ;  but  that  the  Monej  should  be  reserved  for  the  Benefit  of 
Party  entitled  to  the  Inheritance.  With  respect  to  the  Case  of  a  settled 
Estate,  what  took  place  in  the  Case  of  Williams  v.  The  Duke  of  Bol- 
ton (Ic)^  shows  that  a  Tenant  for  Life  who  is  impeachable  of  Waste,  shall 
have  no  Benefit  from  the  Timber  that  has  been  cut  down. 

In  this  particular  Case,  the  Plaintiff,  who  is  Tenant  for  Life,  represents 
that  though  she  herself  has  no  right  to  cut  the  Timber,  it  is  for  the  Benefit 
of  the  Inheritance  that  the  Timber  should  be  cut.  Now  what  have  been  the 
Decisions  upon  the  Question  now  under  consideration.  There  seems  to  have 
been  a  considerable  hiatus  in  the  Decisions,  from  the  time  of  Lord  Alvan- 
ley  J  down  to  the  Case  of  Lewis  v.  Oay,  which  is  mentioned,  by  Sir  WUr 
liam  Qranty  in  the  Case  of  Wickham  v.  Wickham  (Z).  It  ap- 
V  pears,  in  Williams  v.  The  Duke  of  Bolton^  that,  if  •the  Tenant  [  '242  ] 
for  Life  had  not  done  the  wrongful  act,  Lord  Thurlow  would 
have  permitted  him  to  receive  the  Dividends  of  the  Stock  in  which  the  pro- 
duce of  the  Timber  was  invested  :  and  it  appears,  from  what  Sir  William 
Grant  says,  in  the  Case  of  Wickham  v.  Wickham^  of  the  Case  of  Letois  V. 
Cray,  which  was  before  Lord  Rosslyn  in  1798,  that  his  Lordship  gave  the 
Interest  of  the  Timber-money  to  the  Tenant  for  Life,  as  Lord  Eldon  did  in 
the  Case  of  Osborne  v.  Osborne  (m),  and  it  also  appears,  by  some  of  the 
multifarious  proceedings  which  took  place  in  that  Cause,  the  whole  of  which 
I  have  read  over  in  the  Registrar's  Book,  that  not  only  was  the  Interest 
given  to  the  Tenant  for  Life,  but  part  of  the  Money  which  had  arisen  from 
the  Sale  of  the  Timber,  was  actually  applied  in  discharging  the  Incum* 
branccs  which  the  Tenant  for  Life  was  bound  to  keep  down  ;  and  in  Wick- 
ham V.  Wickham^  after  the  matter  had  been  fully  argued,  Sir  William 
Grant  held  that  he  was  bound  by  what  both  Lord  Thurhto  and  Lord  Ross- 
lyn  had  done.  And  then  there  is  the  Decision  of  Sir  William  Oranty  in 
Wickham  v.  Wickham^  in  the  year  1814,  to  the  same  effect  as  Lord  JSldon^s. 
1  think,  therefore,  that  there  is  not  only  sufficient  principle,  but  that  I  am 
actually  bound,  by  the  authorities,  to  say  that,  in  this  Case,  the  course  that 
has  hitherto  been  adopted,  ought  to  be  persevered  in,  and  that  the  Costs  of 
all  Parties  ought  to  be  paid  out  of  the  Fund  which  has  arisen  from  the  Sale 
of  the  Timber,  and  that  the  Tenant  for  Life  is  entitled  to  the  Interest  of 
the  Fund  remainmg  after  the  payment  of  the  Costs. 

W  1  Cox.  72.  (/)  19  Yes.  423.  (m)  19  Ym.  429,  died. 

Vol.  V.  20 
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[  •243  ]  •Newcomb  v.  Mathew. 

1832  :  8d  &  4  th  Maj.— Tithe  of  Mills,— Evidence. 

A  new  Mill  erected  on  the  site  of  an  ancient  Mill  is  exempt  from  Tithes :  but  if  it  is  bailt  part- 
ly on  the  site  of  the  ancient  Mill,  and  partly  on  a  new  site,  it  is  not  exempt 

In  a  suit  for  Tithes  between  a  Vicar  and  the  Occupier  of  a  Mill,  an  old  Map  of  the  Parish,  be- 
longing to  the  Lord  of  the  Manor,  was  not  admitted  as  Evidence  for  the  Defendant. 

The  Plaintiff  was  the  Vicar  of  Tottenham  in  Middlesex :  the  Defendant 
was  the  occupier  of  a  Water  Com  Mill  in  the  same  Parish.  The  Bill  pray- 
ed for  an  Account  and  payment  of  the  Sums  of  Money  and  other  Remuner- 
ation received,  by  the  Defendant,  in  respect  of  the  Mill  and  the  Corn  and 
Grain  ground  thereat,  since  the  Plaintiff's  induction  in  November  1824,  the 
Plaintiff  offering  to  make,  to  Defendant,  all  just  allowances,  in  respect  of 
the  Rent  and  Expenses  of  the  Mill. 

The  defence  set  up  in  the  Answer,  was  that  the  Mill  was  exempt  frcm 
Tithes,  as  having  been  built  upon  the  site  of  an  ancient  Mill :  and,  in  order 
to  prove  that  fact,  a  Map  of  the  Parish,  dated  in  1519,  and  belonging  to  the 
Lord  of  the  Manor,  was  produced  by  his  Steward. 

Sir  E,  Sugden^  Mr.  Pepy%  and  Mr.  BeUans,  for  the  Plaintiff,  objected 
to  the  production  of  the  Map  as  Evidence,  because  the  question  in  this  Suit 
related  to  a  private  Right,  and  the  Map  was  a  private  one  and  related  to 
private  property,  and  did  not  come  out  of  the  possession  of  any  Person  under 
whom  the  Plaintiff  claimed. 

Mr.  Agar  and  Mr.  Duckworth  for  the  Defendant,  said  that  the  Map  was 
an  ancient  one,  and  belonged  to  the  Lord  of  the  Manor,  who  was  interested 

in  its  being  correct. 
[  *244  ]         *The  Vice-Chancellor  ruled  that,  as  the  Right  in  question  in 
this  Suit,  was  a  private  Right,  the  Map  was  not  receivable  as 
Evidence. 

At  the  conclusion  of  the  arguments,  His  Honour  delivered  the  following 
Judgment :  I  have  always  understood  the  Law  to  be  that,  where  an  ancient 
Mill,  which  was  exempt  from  Tithes,  has  been  taken  down,  or  destroyed  by 
Fire  or  any  other  accident,  and  a  new  one  has  been  erected  on  the  same  site, 
the  exemption  extends  to  the  new  Mill :  but,  if  the  new  Mill  is  erected  part- 
ly on  the  old  site  and  partly  on  a  new  one,  that  it  is  not  protected  from 
the  payment  of  Tithes.  In  this  Case  the  Evidence  shows  that  the  Mill  in 
the  Defendant's  occupation,  was  not  wholly  erected  on  the  foundation  of  the 
old  Mill,  but  partly  on  the  site  of  the  old  Mill,  and  partly  on  a  new  founda* 
tion.  There  must  therefore  be  an  account  of  the  Tithes  of  the  whole  Mill, 
as  far  as  it  has  been  employed  in  grinding  Com  and  Grain  for  hire*. 

*  The  Defendant,  in  his  Answer,  said  that  he  had  carried  on  the  bminess  of  a  Mealman, 
and  bad  ascd  his  Mill  for  grinding  Corn  and  Grain  into  Meal  and  Floar  for  the  pnrp«es  of  hia 
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"  Declare  that  the  Plaintiff  is  entitled  to  the  Tithe  of  the  Profits  of  the 
Water  Com  Mill  in  the  Pleadings  mentioned,  so  far  as  it  has  been  employed 
in  grinding  Com  and  Grain  for  hire.  And  this  Court  doth  order  and  decree 
that  the  Master  do  take  an  account  of  such  Tithe,  and,  to  that 
end,  it  is  ordered  that  he  do  take  an  ^account  of  the  quantity  of  [  *245  ] 
Com  and  Grain  ground  for  hire  in  the  said  Mill,  from  tho  27th 
day  of  November  1824,  to  the  time  the  Defendant  ceased  to  be  tho  occupier 
thereof,  and  also  an  account  of  the  Sums  of  Money,  or  other  remuneration 
as  toll,  received,  by  the  said  Defendant,  in  respect  of  the  Corn  and  Grain 
80  ground  for  hire  :  And  it  is  ordered  that  the  Master  do  set  a  yearly  value, 
in  the  nature  of  a  Rent,  upon  the  said  Water  Com  Mill,  in  respect  to  its  use 
in  grinding  for  hire,  and  allow  the  Defendant  such  Rent :  And  it  is  ordered 
that  the  JUcuter  do  also  make  an  allowance  to  the  Defendant  in  respect  of 
Servants'  Wages,  Repairs  and  other  incidental  Expenses,  having  regard  to 
the  relative  proportion  of  the  grinding  of  Com  and  Grain  therein  for  hire, 
and  the  other  purposes  to  which  the  said  Mill  has  been  applied  during  the 
before  mentioned  period :  And  it  is  ordered  that  the  Master  do  charge  the 
Defendant  with  one-tenth  part  of  the  amount  received  by  him  for  such  grind- 
ing for  hire  as  aforesaid,  after  deducting  from  such  Sum  of  Money  as  shall 
be  by  him  allowed  to  the  Defendant  in  respect  of  the  Rent  and  the  other 
matters  aforesMd." 


■^-M 


•The  Aitobket-Gekeral  v.  Jones.  [  •246  ] 

1832.    8d  M9j.-^Practi€e^^Diamii$al  o/BilL 

In  oompnting  the  time  within  which  a  Bill  m&y  bo  dismissed,  on  tho  ground  of  no  proceedings 

haying  been  taken  since  the  Answor  was  filed,  tho  intenrals  mentioned  in  the  Nineteenth 

amended  Order,  are  not  to  bo  reckoned. 

The  Answer  was  filed  on  the  80th  of  December  1831.  It  had  not  been 
excepted  to,  nor  had  any  further  proceedings  been  taken  in  the  Cause. 

Mr.  Cockerellj  for  the  Defendant,  now  moved  to  dismiss  the  Information 
and  Bill,  for  want  of  prosecution.  He  said  that,  under  the  Fourth  of  Lord 
LyndkursVs  Orders,  the  Answer  was  to  be  deemed  sufficient  at  tho  expira- 
tion of  two  Lunar  Months  from  the  30th  of  December  1831 :  that,  by  the 
Sixteenth  Order,  as  amended,  a  Defendant  is  not  at  liberty  to  move  to  dis- 
miss, after  the  expiration  of  two  Months  from  the  time  when  the  Answer  is 

said  business.  Seo  TownUyy.  Colegaie,  ante.  Vol  IL  p.  297,  and  Browne  v.  Wooilsey^  ibid.  305* 
The  Cases  as  to  the  Tithes  of  Blills  are  collected  aad  obsenred  upon  in  1  Eagle  on  Tithesi 
877.  eteeq. 
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to  bo  deemed  sufBcicnt :  and  that,  in  this  Case,  more  than  four  Months  had 
elapsed  since  the  Answer  was  filed. 

Mr.  KoBj  for  the  Plaintiff,  said  that,  by  the  Nineteenth  amended  Order, 
the  time  between  the  last  Seal  after  Michaelmas  Term  and  the  10th  of  Jan- 
uary 1831,  which  was  the  first  Seal  before  Hilary  Term,  was  not  to  be  reck- 
oned, and,  consequently,  that  the  Motion  to  dismiss  was  premature. 

And  the  Vtce- Chancellor  so  ruled,  and  refused  the  Motion. 


[  •247  ]  'Landon  v.  Morris. 

1832:  24th  March,  13th  April,  and  12th  Dec— Zi5  Pcndins—Notke, 

The  Plain tiif,  previous  to  his  marringe  with  yl.'s  Dunjxhtcr,  wrote  a  Letter  to  A.  inqairing 
what  fortuuc  his  Daughter  was  entitled  to.  A,  in  reply,  wrote  to  the  PlaintifF,  and  stated 
tliat  certain  Houses  were  entnilc<l  on  his  (hiughtcr,  afu-r  his  decease.  A.  died,  leaving  his 
Daughter,  his  only  Child,  and  liaving  devised  all  his  lUnl  Instates  to  his  Wife.  It  was  then 
discovered  that  A.  was  Tenant,  in  Tail  Male,  of  the  Houses,  with  Reversion  to  himself  in 
Fee.  In  January  1816,  the  Plaintiff  and  his  Wife  filed  a  Bill  against  A.^i  widow,  (who 
was  in  possession  of  the  Houses,  to  have  the  Houses  conveyed  to  the  Plaintiff's  Wife,  con- 
formably to  the  representation  in  the  Letter,  and  for  a  Kecciver,  and  an  Injunction  to  stay 
proceedings  at  Law.  An  Injunciion  was  granted,  nnd  the  Widow  having  put  in  her  An- 
swer, the  Injunction  was,  in  January  1818,  continued.  On  the  same  day  the  Plaintiff  ob- 
tained an  Order  to  Amend,  hut  did  not  act  upon  it,  or  take  ony  further  proceedings,  till 
May  1820.  In  April  1818,  the  Widow  mortga<;cd  the  Houses,  for  500  years,  to  //.,  and,  in 
May  1819,  she  sold  an  Annuity  to  M.^  and  secured  it  by  a  Conveyance  of  the  Houses  to 
Trustees  in  Fee;  and  in  May  1819  she  sold  and  conveyed  the  Houses,  subject  to  the  Mort- 
gngc  and  Annuity,  to  W.  in  Fee.  Neither  //.,  IF.  nor  M.  had  then  any  notice  of  the  Suit, 
or  of  the  Plaintiff 's  claim.  In  January  1820,  at  wliich  time  3/.  had  notice,  tlie  Houses 
were  purchased  by  3/.,  and  conveyed  to  liim  by  //.  and  \V.  In  May  1820,  the  Bill  was 
amended.  The  Widow  having  gone  abroad  without  answering  the  amended  Bill,  a  Decree 
was  taken  pro  con/esso  against  her  in  November  1822.  In  December  following,  the  Plain- 
tiff had  notice  of  the  Conveyance  to  3f.,  but  did  not  make  him  a  Party  to  the  Suit,  and  op- 
posed his  attending  the  Masitr  upon  the  inquiries  directed  by  the  Decree.  In  March  1831, 
the  Plaintiff  filed  a  Bill  against  il/.,  stating  the  proceeding  in  the  original  Suit,  and  praying 
that  M.  might  be  decreed  to  convey  the  Houses  to  the  Plaintiff  *s  Wife,  and  for  a  Receiver. 
M.  put  in  his  Answer,  and  relied  on  tlie  delay  in  the  proceedings  of  the  original  Suit,  the 
Decree  having  been  taken  pro  confesso^  the  want  of  notice  in  II,  and  IF.,  and  in  himself 
when  be  purchased  the  Annuity,  and  on  the  Plaintiff  not  having  made  him  a  Party  to  that 
Suit ;  but  the  Conrt,  on  motion,  granted  a  Keceivcr. 

The  Plaintiff,  Dr.  Landon^  previous  to  his  marriage  nvith  the  Plaintiff, 
Maria  Augustina  his  Wife,  wrote  a  Letter  to  John  Ready ^  Esq., 
[  •248  ]  the  Lady's  Father,  requesting  *to  bo  informed  what  provision 
Mr.  Ready  intended  to  make  for  his  Daughter,  and  what  For- 
tune she  was  entitled  to.  Mr.  Ready ^  in  reply,  wrote  a  Letter  to  Dr. 
Landon^  dated  the  29th  of  April  1800,  stating  that  he  was,  at  that  time, 
unable  to  give  up  more  than  a  House  at  Bath^  and  a  Freehold  Estate,  in 
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Cheshire^  called  Coppenhall^  and  that  another  Estate,  called  the  Oakhangei 
Sail  Estate,  and  three  Houses,  in  Lime-street^  London^  were  entailed  oc 
bis  Daughter  after  his  decease.  In  June  1800,  Mr.  Ready  proposed  to 
Dr.  Landon  to  insure  his  life  for  2,000Z.,  to  which  the  latter  agreed  ;  and, 
on  the  17th  of  that  month,  a  Memorandum  of  Agreement  was  signed  by 
Dr.  Landon  and  Meady^  by  which  the  latter  agreed  to  settle  the  House  at 
Baiky  and  the  Coppenhall  Estate,  on  Dr.  and  Mrs.  Landon,  and  their  is- 
sue ;  and  Dr.  Landon  agreed  to  insure  his  life  fjr  2,000{.,  for  the  sole 
benefit  of  bis  intended  Wife,  in  case  she  should  survive  him.  Dr.  Landon, 
as  it  was  alleged,  signed  the  Memorandum  on  the  faith  of  the  representa- 
tions contained  in  the  Letter,  and,  particularly,  that  Mrs.  Landon  would 
be  entitled  to  the  Oakhanger  Estate,  and  the  Houses  in  Lime-street,  on 
Mr.  i2ead[^'«  decease.  On  the  20th  of  June  1800  the  marriage  was  sol 
emnized ;  and  Dr.  Landon  immediately  insured  his  life  pursuant  to  the 
Agreement,  and  be  had  ever  since  continued  to  keep  the  Insurance  on  foot. 
Mr.  Ready  was  a  Widower  at  the  time  of  the  marriage  ;  but  he  afterwards 
married.  In  April  1818,  he  died,  leaving  his  Wife,  Sarah  Albina  Ready 
and  Mrs.  Landon,  his  only  Child,  his  Heir-at-Law,  him  surviving.* 

On  the  28th  of  February  1831,  the  Master  ms^de  a  separate  Report,  by 
which  he  found  that,  by  an  Indenture  of  the  8th  of  April  1818,  Mrs.  Ready 
mortgaged  the  Houses,  to  Messrs.  Hopkinson,  for  500  years,  for  securing 
1,3002.  and  Interest ;  and  that,  by  an  Indenture  of  the  12th  of  June  follow- 
ing, Messrs.  Hophinson  assigned  the  Mortgage  to  W.  Read  King ;  and 
that,  by  Indentures  of  the  13th  and  14th  of  May  1819,  Mrs.  jR^adfy  granted 
an  Annuity  of  1082.  to  George  Morris^  and  charged  the  same  upon  the  Lime- 
street  Houses,  and  also  conveyed  the  Houses  to  two  Trustees  in  Fee,  upon 
certain  Trusts  for  better  securing  the  Annuity,  and  subject  thereto,  in  Trust 
for  herself  in  Fee ;  and  that,  by  Indentures  of  the  19th  and  20th  of  May 
1819,  Mrs.  Ready  conveyed  the  Houses  to  T.  T,  Wright  in  Fee,  subject  to 
the  Annuity  and  the  Securities  for  the  same  ;  and  that,  by  Indentures  of 
the  26th  and  26th  of  January  1820,  Wright  and  King,  together  with  cer- 
tain other  Parties,  conveyed  the  Houses  to  Morris  in  Fee :  and  the  Master 
found  that,  by  the  means  aforesaid,  tlie  Legal  Estate  in  the  Premises,  was 
then  vested  in  Morris. 

On  the  Slst  of  March  1831,  the  Plaintiffs  filed  a  Bill  against 
Morris,  stating  to  the  effect  aforesaid,  and  *that  the  Plaintiffs     [  *2d2  ] 
were  advised  and  submitted  that  it  was  established,  by  the  Decrees 
and  Orders  aforesaid,  that  they  were  entitled  to  have  the  Houses  conveyed 
to  Mrs.  Landon,  and  to  receive  the  Rents  accrued  since  Mr.  Ready* s  death  ; 

•  Owiig  to  a  defect  of  the  copy,  the  printer  omitted  a  paragraph  at  this  place, — ^the  sub- 
stantial matter  of  which,  wUl  be  foand  in  the  synopsis  at  the  head  of  this  case. 
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and  charging  that,  whea  the  Plaintifis  commenced  their  Suit  against  Mrs. 
Readffj  she  a'one  was  seised  of  the  Legal  Estate  in  the  Houses,  and  that 
Morris  and  the  several  Persons  through  or  under  whom  he  claimed,  acquired 
their  Estates  and  Interests  in  the  Premises,  from  or  under  her,  and  by  vir- 
tue of  the  Conveyances  mentioned  in  the  Report,  all  of  which  were  made 
after  the  commencement  of  the  said  Suit,  and  that  Morris  was,  therefore, 
bound  by  the  Decrees  and  Proceedings  in  that  Suit,  and  that  the  Plaintiffs 
were  entitled  to  the  benefit  of  them  against  Morris^  and  that  he,  before  he 
completed  his  purchase  of  tho  Annuity,  or  before  he  completed  his  purchase 
of  the  Premises,  was  aware  of  the  Suit,  and  had  heard  that  the  Premises 
were  the  subject  of  Litigation  between  the  Plaintiffs  and  Mrs.  Ready^  and 
was  aware  of  the  Letter  of  the  29rh  of  April  1800,  and  of  the  Plaintiffs' 
claim  under  the  same,  and  that  the  Title-deeds  of  the  Premises  were  in  the 
possession  of  the  Plaintiffs.  The  Bill  prayed  that  Morris  might  be  decreed 
to  convey  the  Houses,  to  Mrs.  Landon^  and  to  let  the  Plaintiffs  into  posses- 
sion thereof,  and  to  account  to  them  for  the  Rents  received  by  him,  and  to  de- 
liver up  to  them  all  Deeds  and  Writings,  in  his  possession,  relating  to  the 
Premises,  and  that  a  Receiver  might  be  appointed. 

Morris,  by  his  Answer,  denied  all  knowledge  of  the  Letter  of  April  1800, 
and  said  that,  if  any  such  Letter  was  written,  it  did  not  state  the  origin  or 

nature  of  the  Entail,  or  what  Interest  Mrs.  Landon  had  in  the 
[  *253  ]     Houses,  *and  that  Dr.  Landon  might,  with  common  diligence, 

have  ascertained,  and  was  bound  to  inquire  what  was  the  nature 
of  such  Entail,  and  whether  the  same  existed  or  not :  he  denied  that  the 
marriage  was  agreed  to  upon  any  other  terms  than  those  contained  in  the 
Marriage  Articles  of  June  1800  :  he  said  that,  after  Mr.  Ready^s  death,  a 
Memorandum,  in  Dr.  LandovUs  hand-writing,  was  found  enveloped  in  the  Ar- 
ticles, containing  a  descripion  of  Mrs.  Landon^ s  fortune,  but  in  which  the 
Houses  in  Lime-street  were  not  mentioned,  and  that  such  Memorandum  was 
evidence  that,  before  the  Articles  were  prepared,  the  Parties  had  discovered 
that  those  Houses  were  not  entailed  on  Mrs.  Landon,  and  that  she  had  no 
Interest  therein :  that  the  Title-deeds  of  the  Houses,  which  were  taken  pos- 
session of  by  Dr.  Landon  on  Mr.  Ready^s  death,  related  to  the  Title  there- 
to long  anterior  to  1762  ;  that  Mrs.  Weedon,  long  prior  to  that  year,  was 
seised  in  Fee  of  the  Houses,  so  that  Mrs.  Ready,  as  claiming  under  the 
Wills  of  Mrs.  Wetdon  and  Mr.  Ready,  was  able,  in  1818,  to  show  a  Title  to 
the  Houses  of  more  than  60  years,  without  referring  to  those  Title-deeds  :  he 
denied  that  the  Letter,  if  it  ever  existed,  had  been  lost  or  mislaid  by  the 
Plaintiffs,  or  that  they  gave  notice,  to  Mrs.  Ready,  or  her  Solicitor,  of  their 
pretended  finding  of  it :  ho  said  that  there  were  important  variations  between 
the  original  and  the  amended  Bill,  and  that,  in  the  former,  it  was  not  pre- 
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tended  that  the  Letter  bad  been  lost  or  mislaid  and  was  afterwards  found, 
and  that  an  allegation,  which  had  been  introduced  into  the  latter,  that  the 
Title-deeds  of  the  Lime-itreet  Houses,  were  treated  and  considered,  by  Mrs. 
Ite€ufy,  as  belonging  to  the  Plaintiffs,  was  untrue :  he  said  that  Messrs. 
Hopkinsan  had  no  notice  of  the  Suit  instituted  against  Mrs.  liea- 
dy^  *or  of  the  claim  of  the  Plaintiflb,  and  that  he,  Morris^  bad  no  [  *254  ] 
notice,  and  had  never  heard  thereof,  when  the  Indentures  of  May 
1819  were  executed,  but  believed  that  Mrs.  Ready  was  seised  in  Fee  of  the 
Houses,  and  that  she  manifested  a  clear  Title  thereto,  for  more  than  60 
years,  subject  only  to  the  Mortgage:  that  the  Release  of  January  1820 
contained  a  Covenant,  on  the  part  of  T.  T.  Wright^  to  take  the  necessary 
steps  for  bringing  the  then  pending  Suit  of  the  Plaintiffs  to  a  termination, 
and  get  the  Title-deeds  of  the  Houses  out  of  the  Maater^B  OIBce,  and  deliv- 
ered to  him,  MorriBy  and  to  indemnify  him  from  the  Costs  of  the  Suit;  that 
he  paid  the  Purchase-money  for  the  Houses,  and,  on  the  execution  of  the 
last-mentioned  Release,  was  let  into  the  receipt  of  the  Rents,  and  had  so 
continued,  without  claim  or  molestation,  until  the  filing  of  the  Bill  against 
him :  that  he  was,  for  the  first  time,  informed  of  the  original  Suit,  a  few 
weeks  before  he  purchased  the  Houses,  and  he  claimed  the  benefit  of  the 
Mortgage  and  other  Deeds,  in  bar  of  the  Plaintiffs'  claim  :  that,  though  the 
Plaintifis  obtained  an  Order  to  amend  their  Bill  on  the  29th  of  January  1818, 
they  delayed  acting  thereon  until  May  1820,  which  was  some  months  after 
he  had  purchased  and  paid  for  the  Houses :  that  the  Plaintiffs  did  not  pro- 
cure an  Attachment  against  Mrs.  Ready  for  not  putting  in  her  Answer  to 
the  amended  Bill,  until  the  8th  of  November  1820 :  that  the  Decree  of  No- 
vember 1822  was  made  without  notice  to  him,  and  that,  in  December  follow- 
ing, the  Plaintifis  had  notice  that  the  Houses  had  been  conveyed  to  him  ; 
that  he  endeavoured  to  appear  before  the  Master,  on  the  Inquiry  directed 
by  the  Decree,  but  his  appearance  was  objected  to  by  the  Plaintiffs,  on  the 
ground  that  he  was  no  party  to  the  Suit ;  that,  in  consequence  of 
such  ''objection,  the  proceedings  before  the  Master  were  ex  parte^  [  *255  ] 
and  took  place  in  the  absence  of  him,  Morris,  by  reason  whereof 
some  of  the  most  material  facts  in  the  Case  were  not  in  evidence  before  the 
Master,  but  were  suppressed  and  concealed  from  him,  and  that  the  Master 
was  prevailed  upon  to  make  his  Report  of  the  17th  of  March  1827,  in  which 
he  stated  and  found  divers  matters  not  referred  to  him,  to  the  prejudice  of 
the  question  in  dispute  between  the  Plaintiffs  and  him,  Morris,  and  that,  if 
such  matters  were  proper  to  be  inquired  into,  then  the  Master,  by  such  sup- 
pression and  concealment,  was  misled,  and  the  conclusion  and  findings  of  the 
Report,  as  they  affected  his,  Morrises  interest  in  the  Houses,  were  not  ac- 
cording to  the  true  facts,  of  the  Case :  he  insisted  that  the  Decrees  and  Or- 
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ders  in  the  Suit  against  Mrs.  Ready y  Tvere  of  no  effect  as  against  him,  be* 
cause  he  was  no  party  to  the  Suit,  and  they  were  obtained  by  the  Plaintiffs, 
who  knew  that  he  was  seised  of  the  Houses ;  that  the  whole  of  the  proceed- 
ing?, as  against  him,  were  not  only  ex  parte^  but  fraudulent^  and  were  car- 
ried on,  purposely,  in  his  absence,  in  order  to  preyent  the  truth  and  justice 
of  the  Case  from  coming  to  the  knowledge  of  the  Court :  that,  when  he  pur- 
chased the  Annuity,  Mrs.  Beady  informed  him  that  the  Title-deeds  of  the 
Houses  had  been  lost,  and  that  the  only  Title  she  could  show  was  the  before- 
mentioned  Wills,  and  undisputed  possession  for  60  years ;  and  that,  on  his 
agreeing  to  purchase  the  Houses,  in  January  1820,  he  was  first  informed  of 
the  Suit,  and  of  the  Plaintiffs'  claims,  and  that  they  had,  by  some  improper 
means,  possessed  themselves  of  some  of  the  Title-deeds,  but  that  he  was,  at 
the  same  time,  informed,  and  had  every  reason  to  believe  that  such  claims 
were  unfounded,  and  that  the  Suit  had  not  been  proceeded  in 
[  *256  ]  since  January  *1818,  and  that  such  Title-deeds  were  more  than 
60  years  old,  and  were  quite  immaterial :  that  the  consideration 
for  which  he  had  purchased  the  Houses,  was  the  utmost  value  thereof :  and 
he  submitted  that  he  ought  not  to  be  ordered  to  produce  any  of  the  Deeds 
in  his  possession  ;  and  that,  if  it  should  appear  that  Mr.  Ready  was  not  en- 
titled to  devise  the  Houses,  then  Mrs.  'JS^ady  became,  on  his  death,  entitled 
to  her  Dower  out  of  them,  and  that  he,  the  Defendant,  was  at  all  events  en- 
titled thereto  and  of  the  Arrears  thereof :  and  he  claimed  the  same  benefit 
of  his  purchases,  and  of  the  several  Deeds  aforesaid,  as  if  he  bad  pleaded  the 
same  in  bar  to  the  Bill. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiffs,  for  a  Receiver,  and 
that  Morrii  might  be  ordered  to  pay  into  Court  a  Sum  which  he  admitted 
he  had  received  in  respect  of  the  Rents  of  the  Houses,  and  that  he  might 
produce  the  Deeds  which  he  had  admitted,  in  his  Answer,  to  be  in  his  cus- 
tody. 

Mr.  Knight  and  Mr.  Jacobs  for  the  Plaintiffs,  in  support  of  the  Motion, 
relied  upon  the  Defendant  being  a  purchaser  pendente  lite. 

Mr.  Pepye  and  Mr.  Wdkefield^  for  the  Defendant : 

Under  the  circumstances  of  this  Case  the  doctrine  of  Jm  Pendens  is  of  no 
avail. 

[The  F»<?e-CAaw(?rfJor  :-r-When  was  the  Suit  of  Landon  v.  Ready  com- 
menced ;  and  when  was  the  first  Incumbrance  created  ?] 
[  *257  ]         *The  Suit  of  Landon  v.  Ready  was  instituted  in  1816,  and  the 
first  Incumbrance,  which  was  the  Mortgage  to  the  HbpA^iuon^, 
was  created  in  1818. 

[The  Vice- Chancellor : — Morrises  Title  then  commenced  with  the  first  In- 
cumbrance, and  that  was  created  after  the  Institutioa  of  the  Suit  in  London 
V.  Ready,"] 
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The  Answer  denies  that  the  Sopkinsan»j  nnder  whom  MorrU  claims,  had 
anj  notice  of  the  Suit.  In  May  1819,  Mrs.  lUady  granted  an  Annuity  to 
Morris  J  and  conveyed  the  Houses  to  Trustees  for  securing  the  Annuity.  The 
Answer  denies  that  Morris^  when  he  purchased  the  Annuity,  had  any  notice 
of  the  Suit,  or  of  the  Plaintifia'  claim,  but  that  be  believed  that  Mrs.  Bsadi/ 
was  seised  in  Fee,  of  the  Houses,  and  that  she  manifested  a  dear  Title  there- 
to for  more  than  60  years,  subject  only  to  the  Mortgage.  In  January  1820, 
Morrises  Title  was  completed  by  the  Conveyance  of  the  Fee.  His  Title  be- 
ing complete  in  January  1820,  the  Platntiflb  did  not  amend  their  Bill  till  May 
1820,  although  they  obtained  an  Order  for  that  purpose,  in  January  1818. 
Mrs.  Rtady  did  not  put  in  any  Answer  to  the  amended  Bill,  and  the  Plain- 
tiff did  not  obtain  an  Attachment  against  her  for  want  of  her  Answer  nntil 
November  1820.  In  1821  an  Order  was  obtained  for  taking  the  amended 
Bill  fro  confe$$o  against  Mrs.  Ready  ;  and,  in  November  1822,  the[Causo 
was  heard,  and  the  Bill  was  taken  pro  eonfesso.  That  Decree  was  made 
without  notice  to  the  Defendant.  In  December  1822,  the  Plaintiflb  had  no> 
tice  of  the  Conveyance  to  the  Defendant :  but,  notwithstanding  they  had  suoh 
notice  pending  the  reference  directed  by  the  Decree,  they  *objeot- 
ed  to  the  Defendant  appearing  before  tiie  Mastery  who,  therefore,  [  *258  ] 
proceeded  ex  parte  :  and  the  Answer  alleges  that  the  Master j  in 
maldng  hb  Report,  was  misled  by  suppression  and  concealment  on  the  part 
of  the  Plaintiflb.  The  Decree  of  1822  did  not  bind  any  rights,  but  only  di- 
rected a  reference  to  ascertain  what  Estate  Mr.  Beady  had,  in  the  Houses, 
at  tiie  date  of  the  Letter,  and  at  his  death.  As  the  Bill  was  not  amended 
till  May  1820,  the  amended  Bill  was  not  pending  at  the  time  when  the  De- 
fendant's Title  was  completed  by  the  Conveyance  of  the  Fee.  We  are  then 
to  inquire  whether  it  is  a  rule  of  this  Court,  that  a  Decree  pro  eonfesso  on 
an  amended  Bill,  destroys  a  l^tle  which  was  perfected  before  the  amend- 
ment. 

[The  Vtee-Chanedlor : — I  do  not  understand  that,  by  the  Amendment,  a 
new  Case  was  introduced.] 

[Mr.  Knight : — The  Pr^jer  of  the  Bill  remained  unaltered.] 

In  Preston  r.  !PMin  (a)  the  Mortgagees  were  made  Parties  to  the  Suit ; 
and  the  Decree  was  obtained  upon  the  Record  as  it  existed  at  the  time  when 
the  Mortgage  was  made.  The  Case  of  Sorrell  v.  Carpenter  (5)  shows  that 
the  Court  does  not  consider  that  the  doctrine  as  to  Lis  Pendens^  is  entitied 
to  extension ;  for  the  Lord  ChaneeUor^  in  that  case,  says  that,  if  there  is  a 
real  and  fair  Purchaser,  withont  notice,  it  is  a  very  hard  case,  especially  in  a 
Court  of  Eqiuty^  to  set  each  a  purchase  aside,  and,  if  the  PlaintiflT  makes 

(o)  1  Vera.  281.  (6)  2  P.  W.  4S2. 

Voi.  V.  21 
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any  slip  in  his  proceodings,  the  Court  will  not  assist  him  to  rectify 
[  '259  ]     the  •mistake.     There  is  a  practice  in  this  Court,  which  goes  very 
far  to  contravene  the  Rule,  namely,  where  the  Court  grants  an 
Injunction  to  prevent  a  Party  from  parting  with  the  Legal  Estate   pending 
a  Suit.     Ecldiff  v.  Baldwin  (js)     That  Case  shows  that,  if  there  is  an  alien- 
ation pending  a  Suit,  the  alienate  must  be  brought  before  the  Court.     la 
Metcalfe  v.  Palvertofiy  (d)  the  Lord  Chancellor  granted  a  Receiver,  before 
Answer,  on  the  application  of  a  "PurchsiSer  pendente  litejUnd  notwithstanding 
it  was  alleged  that  the  Estate  had  been  purchased  at  a  third  of  its  value. 
In  a  subsequent  stage  of  that  Suit,  a  Plea  that  the  Plaintiffs  had  purchased 
pendente  lite,  and  with  actual  notice  of  the  Suit,  was  over-ruled  (e).    And 
it  was  laid  down,  by  Sir  T.  Plainer,  V.  C,  that  the  maxim, ''  Pendente  lite 
nihil  innovetur,^^  must  be  taken  in  a  qualified  sense,  and  that  the  true  inter- 
pretation of  the  Rule  was  that  a  Conveyance  pendente  lite,  did  not  vary  the 
rights  of  the  Parties  in  that  Suit ;  and  that  the  maxim,  understood  as  making 
the   Conveyance  wholly  inoperative,  not  only  in  the  Suit  depending,  but 
absolutely  and  to  all  purposes,  in  all  future  Suits,  and  all  future  time,  was 
founded  in  error.     In  Daly  v.  Kelly  (/)  a  Mortgage  was  made  to  KeVyj 
pending  the  Suit ;  but  the  House  of  Lords  decided  that  the  proceedings  in 
the  original  Suit  were  not  conclusive  against  him,  and  referred  the  Suit  back 
to  the  Court  of  Chancery  in  Ireland^  for  the  purpose  of  letting  in  the  Mort- 
gagee to  bring  before  the  Court  the  circumstances  on  which  his  Title  depend- 
ed.  .  That  decision  assumes  that  the   alienee  must  have  some 
[  *2G0  ]     mode  of  asserting  his  Title.    Here  the  Plaintiffs  had  *full  know* 
ledge  of  the  existence  of  Jfc&mVs  Title,  and  yet  they  refus- 
ed  to  bring  him  before  the   Court.      They  knew  that  Mrs.   Ready  had 
no  Interest  at  all,  yet  they  seek  to  take  advantage,  against  the  Party 
who   alone  was  interested,  of  a  Decree  which   they  obtained  against  a 
Person  whom  they  knew  to  have  no  Interest.     The  Decree  was  obtained  on 
a  confession  of  a  Case  of  which  Morris  could  know  nothing.     Supposing  the 
Decree  had  been  obtiiined  by  consent,  would  it  affect  a  third  party  ?     There 
is  no  difference,  in  this  respect,  between  a  Decree  by  consent  and  a  Decree 
pro  corifesso.     There  is  no  Case  in  which  a  Decree,  obtained  upon  a  Bill 
which  was  amended  after  a  Title  had  accrued  to  a  Purchaser,  has  been  held 
to  be  binding  upon  him. 

There  was  great  delay  in  the  prosecution  of  the  original  Suit.  The  In- 
junction was  continued  in  January  1818,  and  no  further  proceeding  took  place 
till  May  1820.  If  a  Party  means  to  avail  himself  of  the  doctrine  of  Lis  Pend- 
ens, he  must  show  that  his  Suit  has  been  actively  prosecuted.  Preston  v. 
Tulbin  (^). 

(c)  16  Vcs  267.  (d)  1  V.  &  B.  180. 

(e)  2  V.  &  B.  20a  (/)  4  Dow.  417. 435. 

to)  I  Vem.  2i6. 
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The  Vtee- Chancellor  pronounced  no  Judgment  upon  the  Motion  ;  but,  on 
the  13th  of  April  1832,  after  the  Court  had  risen  for  the  Easter  vacation, 
His  Eimor  delivered  out  an  Order  in  the  terms  of  the  Notice  of  Motion. 


The  Defendant  afterwards  moved,  before  the  Lord  Chancellor,  that  the 
Vice  Chancellor's  Order  might  be  discharged;  and,  on  the  12ih  of  Decem- 
ber 1832,  his  Lordship  delivered  the  following  Judgment: 

•In  1800,  upon  the  Plaintiff's  marriage  with  the  Daughter  of  [  •261  ] 
Mr.  Ready,  there  was  a  Letter  written,  by  Mr.  Ready,  to  him, 
giving  an  account  of  his  Daughter's  fortune  ;  and,  among  other  things,  that 
Letter  states  that  there  are  three  Houses  in  Lime-Street  entailed  upon  her 
after  his  death.  The  marriage  took  place  between  Dr.  Landon  and  Miss 
Ready,  and  it  turned  out  that,  instead  of  the  Houses  in  iime-iSirf <?^  being 
entailed  on  the  Daughter,  Mr.  Ready  was  Tenant  of  them  in  Tail  Male,  with 
the  immediate  Reversion  to  himself  in  Fee.  He  married  aorain.  and  devised 
them  to  his  second  Wife,  who  was  suffered  to  take  possession  of  them,  not  so 
much  in  ignorance  of  the  Letter  which  the  Plaintiff  must  havo  recollected, 
as  because  he  must  have  mislaid  it.  And  it  is,  in  the  first  place,  said  that 
the  Plaintiff  should  not  have  so  suffered  her  to  take  possession;  but,  if  he 
had  not  the  Letter,  what  else  could  he  do  ?  His  Case  could  no  other  way  be 
proved,  but  by  its  production  ;  for  discovery  he  could  have  none  from  the 
Widow,  unless  on  tho  extremely  improbable  suspicion  of  her  Husband  having 
made  her  a  confidant  of  the  fraud  he  was  practising,  and,  thereby,  at  once 
let  her  know  that  he  attempted  to  defraud  his Soh-inlaw,  and  had,  in  reality, 
imposed  upon  herself.  It  is  also  said  that  the  Marriage  Articles  were  drawn 
up  by  Mr.  Ready,  after  the  date  of  the  Letter,  and  that  the  three  Houses 
were  not  mentioned ;  but,  in  the  operative  part  of  the  Articles  they  could 
not  be  mentioned,  as  there  was  no  interest  in  them  upon  which  it  could  ope- 
rate. The  objection  then  is  reduced  to  this,  that  the  recitals  do  not  refer  to 
them  ;  but  recitals  there  are  none  in  the  Articles,  except  that  a  marriage  is 
agreed  upon  and  about  to  be  solemnized,  and  the  sole  object  of  the  Articles, 
is  to  bind  the  PlamtifT  to  insure  his  Life  for  2,000^ ,  and  Mr.  Rea- 
dy to  give  up  *a  Freehold  Estate,  during  his  life,  in  consideration  [  *262  ] 
of  the  obligation  to  insure.  Mr.  Ready  died  in  the  year  1813, 
and,  in  January  1816,  the  Plaintiff  files  his  Bill,  against  Mrs.  Ready,  to  havo 
the  Agreement,  contained  in  the  Letter  executed,  (taking  that  statement  in 
the  Letter  to  be  the  Agreement,)  and  to  have  possession  of  the  Houses  giv- 
en up.  In  March  1816,  there  is  an  Injunction  to  restrain  Mrs.  Ready  from 
recovering  possession.*    In  January  1818,  her  Answer  comes  in.     In  April 

•  It  did  not  appear,  by  the  Pleadings,  that  the  Injanction  was  granted  for  that  purpose. 
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1818,  the  Houses  are  mortgaged  for  1,300J.  to  Hopkinaonj  who  assigned  to 
JKin^,  her  Brother-in-law.     On  the  14th  and  15th  of  May  1819,  she  charg- 
es an  Annuity  of  108/.  to  Morris  the  Defendant.     On  the  19th  and  20th  of 
May  she  sells  the  Reversion  in  Fee  to  Wrighty  and  he,  in  1820,  conveyed  it 
to  MorriSy  and  then  leaves  the  country.    A  good  deal  of  observation  arises 
upon  the  dates  of  these  Instruments,  upon  the  conduct  of  the  Party  making 
them^  and  upon  her  connexion  with  one  of  the  Parties,  to  whom  the  Houses 
were  assigned ;  but  those  observations,  as  they  are  not  necessary  for  the 
present  purpose,  I  forbear  further  to  advert  to.     The  Defendant,  in  all,  pays 
2,500Z.  for  Property  said  to  be  of  2001.  a  year  rental,  and  takes  a  Covenant 
that  the  pending  Suit  shall  be  brought  to  a  close,  and  that  he  shall  be  indem- 
nified from  payment  of  the  Costs  of  the  Suit,  and  from  all  Actions,  Suits  and 
Claims  on  account  thereof.    This  he  admits  in  his  Answer ;  so  that  it  is  not 
pretended  he  purchased  the  Reversion  in  Fee  without  notice,  but  only  the 

Annuity  of  108Z. 
[  *268  ]  The  general  doctrine  of  Lis  pendens  is  not  contested.  TThe 
principle  of  the  decision  in  The  Bishop  of  Winchester  v.  Paine 
(K)  is  admitted,  that  a  purchaser  pendente  lite^  is  bound  by  the  Decree 
made  against  the  Person  from  whom  he  purchases ;  and,  accordingly,  a  De- 
cree of  Foreclosure  was  held  to  bind  the  subsequent  Mortgagees  of  an  Equi- 
ty of  Redemption,'though  they  had  not  been  made  Parties.  And  that  Case, 
it  may  be  observed,  was  stronger  than  this,  inasmuch  as  an  exception  was 
taken  to  the  Title,  on  this  ground,  by  a  Purchaser,  and  was  disallowed,  and 
a  Specific  Performance  decreed. 

Such  being  the  acknowledged  Rule,  is  there  anything  in  the  circumstan- 
ces of  the  Purchase  bore  m  question,  which  can  create  an  Exception  in  fa- 
vour of  the  Party  making  it  ?  I  have  adverted  to  some  of  the  alleged  pe- 
culiarities, in  stating  the  facts  of  the  Case,  and  have  disposed  of  them.  It 
is  further  said,  and  mainly  urged  that  the  Plaintiff  knew  there  was  another 
Party,  and  purposely  went  on  in  his  absence,  and  without  bringing  him  into 
Court,  in  order  that  he  might  be  bound  in  his  absence ;  and  it  is  observed 
that  there  is  no  case  of  Lis  Pendens  which  goes  so  far.  It  would  however 
be  a  direct  innovation  of  that  doctrine,  and  quite  unwarranted,  either  by  the 
principle  on  which  it  rests,  or  by  anything  to  be  found  in  the  Cmcs  which 
have  been  decided  upon  it,  if  we  were  to  allow  an  Exception  of  this  descrip- 
tion, and  to  enable  a  Purchaser  to  escape  from  the  effects  of  the  Suit,  by 
showing  that  his  purchase  became  known  to  the  Party  suing  the  vendor, 
and  that  this  Party  afterwards  went  on  without  calling  upon  him,  or  letting 
him  in  to  defend  Suit.     That  the  Case  is  not  now  here  on  the  merits, 

(A)  11  Ves.  104, 
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18  certain  ;  and  that  payment  into  Court,  and  ^change  of  posses-  [  *264  ] 
sion  by  appointing  a  Receiver,  would  not  be  ordered  if  there 
seemed  to  be  anything  very  doubtful  now  upon  the  merits,  may  be  admitted. 
Ponbly,  if  the  Case  were  such  as  made  it  probable  that  the  Purchasers  un- 
der Mrs.  Ready  could  disclose  merits  which  she  has  not  brought  forward, 
things  might  be  left  to  stand  as  they  now  do  until  the  hearing ;  but  this  is,  in 
the  highest  degree,  unlikely  from  the  relation  in  which  the  Parties  stand  to 
each  other :  nor  can  we,  in  reviewing  tbe  circumstances  of  the  Case,  entertain 
any  great  doubt  which  way  it  is  likely  to  turn.  In  making  the  Order,  then,  I 
take  for  granted  that  the  whole  of  the  facts  to  which  I  have  adverted,  entered 
into  IBs  Bifniai^$  view,  and  they  appear  to  me  sufficient  to  justify  that  Order. 


StONOR  V,  CUBWKN. 

188S:  rth  &  24th  Maj  and  9ih  JviXkt.'-WiU.^Omgtnietiim.'-Exeevtory  TrtuL 
Testator  gaye  one  Third  of  his  Besidne  to  his  Niece,  wliich  he  desired  might  be  lettled,  by  hie 
Execntors,  on  her,  for  her  separate  nse,  for  her  life,  but  to  devolve  to  her  Issue  at  her  death, 
and  failiiig  Issue,  then  to  revert  to  his  Nephew.  The  Conrt  directed  the  Third  to  be  settled 
IB  Tmst  for  the  Niece,  for  her  separate  nse,  for  life,  and,  after  her  death,  in  Trust  for  her  Is- 
sue then  living,  and  if  there  shonld  be  no  snch  Issue,  then  in  Trust  for  the  Nephew. 

BoBBRT  EwiNO,  Esq.,  by  his  Will,  dated  the  20th  of  September  1814, 
after  giving  several  Pecuniary  Legacies,  and  appointing  the  Plaintiff  and 
W.  Snaithf  Esq.  his  Executors,  gave  the  remainder  of  his  Property,  Estate 
and  Effects,  to  his  Nephew,  James  Eunng^  and  his  Niece,  Margaret  CurweUf 
then  the  Wife  of  the  Rev.  Wm,  Curwen^  that  is  to  say,  he  left 
to  his  Nephew,  Jame$  Ewing^  two  Thirds,  or  two  parts  in  *three,  [  *265  ] 
of  such  Remainder  and  Residue,  and,  to  his  said  Niece,  Marga- 
ret Curweny  the  other  Third,  or  one  Third  part,  of  such  Remainder  or  Res- 
idue ;  which  said  one  Third  he  desired  might  be  settled,  by  hia  Executors, 
on  his  said  Niece  Margaret^  for  her  separate  use,  during  her  life,  and  not 
pat  into  the  power  or  possession  of  her  Husband  Wm.  Curwetij  or  any  other 
Husband  she  might  happen  to  have ;  but  to  devolve  to  her  Issue  at  her  death, 
and  ,failing  Issue,  then  to  revert  to  his  Nephew  Jame$  Ewing^  and  his  Heirs 
and  Issue ;  still,  however,  in  such  manner  that  neither  Franeie  WheatUy, 
nor  his  (the  Testator's)  Niece  Martha  Wheatley^  nor  any  Issue  of  the  said 
JFVancu,  should  ever,  in  any  case  or  event,  be  beneficed  thereby. 

W.  Snaithj  and  TT.  Curwen^  both  died  in  the  lifetime  of  the  Testator. 
The  Testator  died  on  the  24th  of  December  1827,  leaving  the  Defendants 
Jamet  Swing  and  Margaret  Curweuj  and  Itabelia  Curwen  and  Robert 
Mmng  Ownoen^  the  two  infant  Children  of  Margaret  Curwen^  him  surviv- 
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ing.     Isabella   Curwen  was  born  on  the  10th  of  January  1814,  and  Mob- 
ert  Ewing  Curwen^  on  the  15th  of  August  1815. 

The  Bill  prayed  that  the  Defendants  might  set  forth  what  Rights  and  In- 
terests they  respectively  claimed  in  the  one  Third  part  of  the  Testator's 
Estate  and  Effects,  directed  to  be  settled  on  the  Defendant,  Margaret  Cur- 
teen  ;  and  that  proper  directions  might  be  given  for  a  Settlement  of  that 
Third,  in  pursuance  of  the  directions  of  the  Will. 

The  Defendants  Margaret  Curwen  and  her  Children,  by  their 
[  *266  ]  Answers,  submitted  their  Rights  and  Interests  *under  the  Will, 
to  the  care  and  protection  of  the  Court.  The  Defendant,  James 
Swing,  by  his  Answer,  submitted  that,  under  the  Will,  Margaret  Curwen 
was  not  absolutely  entitled  to  one  Third  of  the  Testator's  Residuary  Prop- 
erty, but  that  the  same  ought  to  be  settled  under  the  Direction  of  the 
Court,  according  to  the  Trusts  of  the  Will. 

Mr.  Lynch,  for  the  Plaintiff. 

Sir  JE.  Sugden  and  Mr.  Chichester,  for  the  Defendant  Margaret  Cur- 
wen, said  that,  under  the  Gift  in  question,  Mrs«  Curwen  would  have  taken 
an  Estate  Tail,  if  the  subject  had  been  Real  Estate ;  but,  being  Personal 
Estate,  she  took  an  absolute  Interest  in  it :  that  the  Testator  intended  that 
all  her  Issue,  to  the  last  generation,  should  take,  which  could  not  be,  and 
that,  therefore,  the  Court  was  compelled  to  hold  that  the  one  Third  of  the 
Residue  vested,  absolutely,  in  Mrs.  Curwen. 

Mr.  Knight  and  Mr.  Preston,  for  the  Infant  Defendants,  said  that  this 
was  a  Case  of  an  Executory  Trust ;  snd  that  therefore,  the  Court  would 
direct  a  Settlement  to  be  made,  so  as  to  preserve  the  intention  of  the  Tes- 
tator; that,  by  giving  the  absolute  Interest  to  the  Mother,  the  Testator's 
intention  in  favour  of  her  Issue,  might  be  defeated  instanter ;  and  that 
the  Court  ought  to  direct  the  one  Third  of  the  Residue  to  be  settled  in 
Trust  for  the  Mother  for  life,  for  her  separate  use,  and,  after  her  death,  in 
Trust  for  such  of  her  Issue  as  should  be  living  at  her  death.  Leonard  v. 
JEarl  of  Sussex  (a),  Papillon  v.  Voice  (6),  Lord  Glenorchy  v. 
[  •267  ]  Bosville  (c),  Jervoise  \.  The  Duke  of  Northumberland  (d). 
Knight  v.  JSllis  (c),  Wilkinson  v.  South  (/),  Pinburg  v.  JBl- 
kin  (g),  Morse  v.  Lord  Ormonde  (Ji),  Doe  v.  Li/de  (i).  King  v.  MelUng 
(Jc),  Clare  v.  Clare  (T),  Burrell  v.  Crutchley  (m).  Home -9.  Barton  (n), 
Taggart  v.  Taggart  (o). 

(a)  2  Vera.  626.  (6)  2  P.  Wms.  421.  (c)  Ca.  Temp.  Talb.  3. 

\d)  1  Jac.  &  Walk.  559.  (c)  2  Bro.  C.  C.  670.  (/)  7  T.  R.  555. 

(g)  1  P.  Wms.  563  j  2  Atk.3U.  (h)  1  Russ.  382.  (i)  1  T.  R.  593. 

\k)  1  Vcntr.  214.  225.  (/)  Ca.  Temp.  Talb.  21.  (m)  15  Ves.  544. 

(n)  Cooper,  257.  (o)  1  Scho.  &  Lef.  84. 
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Sir  Charles  Wethertll  and  Mr.  Wakefield  appeared  for  the  Defendanti 
Jamte  Ennng. 

The  Vice  CnAKCELLOB : 

The  question  in  this  Case  arises  on  the  Will  of  the  Testator,  Robert  Ew- 
i^ffj  1>7  \?hich  he  has  given  one  Third  of  the  Remainder  and  clear  Kesidae 
of  his  Property,  Estate  and  Effects  to  his  Niece  Margaret  Curwen :  ^^  and 
which  said  one  Third  I  desire  may  bo  settled,  by  my  Executors,  on  my  said 
Niece  Margaret^  for  her  separate  use  during  her  life,  and  not  put  into  the 
power  or  possession  of  her  Husband,  Wm.  Curwen,  or  any  other  Husband 
she  may  happen  to  have,  but  to  devolve  to  her  Issue  at  her  death,  and, 
failing  Issue,  then  to  revert  to  my  Nephew,  James  Emng^  and  his  Heirs 
and  Issue,  still,  however,  in  such  manner  that  neither  the  aforesaid  Francis 
IVheatley  nor  Martha  Wheatley,  nor  any  Issue  of  the  said  Francis^  shall 
ever,  in  any  case  or  event,  be  benefited  thereby."  The  question  made  be- 
fore me,  was  whether  the  whole  amount  of  the  one  Third  of  the  . 
clear  Residue  is  now  to  be  paid  to  Margaret  *Curtcen^  or  wheth-  [  *268  ] 
er  there  must  not  be  such  a  dealing  with  it  as  to  give  her  a  Life 
Interest  only  in  it.  It  was  insisted  that,  upon  the  words  that  are  contained 
in  this  Will,  she  would  be  entitled  absolutely ;  because  the  words  would 
give  an  Estate  Tail  in  realty.  But,  in  the  first  place,  it  must  be  observed 
that,  if  there  had  been  a  devise  to  Trustees  to  convey  a  Real  Estate,  in 
such  words  as  these,  by  no  possibility  whatever  could  the  Limitation  to  the 
Issue  have  coalesced  with  the  Life  Interest  of  Margaret^  because  it  is  di- 
rected, by  the  Will,  that  the  one  Third  shall  be  settled  on  her,  for  her  sepa* 
rate  use,  and,  therefore,  she  could  not  have  had  the  Legal  Estate,  as  it 
must  have  been  vested  in  Trustees.  Independently,  however,  of  that,  the 
Trust  created  by  this  Will,  is,  clearly,  an  Executory  Trust,  and  an  Executo- 
ry Trust  as  to  which  nobody  can  say  that  the  words  which  the  Party  who 
has  created  the  Trust,  has  used,  are  so  clear,  as  at  once  to  show  what  was 
the  sort  of  Conveyance  he  meant.  And,  although  I  apprehend  the  law  to 
bo  that,  whether  the  Trust  be  Executed  or  Executory,  the  same  construc- 
tion must  be  put  on  the  words,  yet  that  means  only  in  those  cases  where  the 
words  which  declare  the  Executory  Trust  are  so  clear  in  themselves*  as  to 
point  out  what  the  Trust  is  to  be. 

Lord  Eldon,  in  the  Case  of  Jervoise  v.  The  Duke  of  Northumberland^ 
lays  it  down  that,  in  those  Cases  of  Executory  Trust,  where  the  meaning 
of  the  Party  who  declares  the  Trust,  is  imperfectly  expressed.  Courts  of 
£quity  take  upon  themselves  so  to  modify  the  words  as  to  carry  into  effect 
that  which,  upon  the  whole,  appears  to  be  the  meaning  of  the  Party,  al- 
though it  is  imperfectly  expressed.  So  too,  in  the  case  of  Mar- 
riage Articles,  if  the  Trust  to  be  executed  rest  solely  upon  *th6     [  *269  ] 
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Articles,  the  Goart  will,  notmthstanding  the  express  words  in  the  Ar- 
ticles, have  regard  to  that  which  seems  to  be  the  manifest  object  of  the 
Parties,  namely,  the  making  a  Provision  for  the  Issue ;  so  that,  if  the  Ar- 
ticles expressed,  in  plain  words,  that  the  Estate  was  to  be  settled  on  the 
Hasband,  for  life,  with  Remainder  to  the  Heirs  of  his  body,  although  noth* 
ing  can  be  less  ambiguous,  jet  this  Court  will  not  execute  the  Articles  in 
the  words,  but  will  direct  a  Settlement  to  be  made  in  such  words  as  appear 
to  carry  the  intention  of  the  Parties  into  effect.  Now,  therefore,  the  words 
in  this  Case  being  such  as  I  have  stated,  it  appears  to  me  that  they  are,  by 
no  means,  so  clear  as  to  permit  me  to  say  that  they  do  give  the  absolute 
Interest,  on  the  face  of  the  Will,  to  the  Wife.  In  the  case  of  Knight  y. 
Ellis^  which  was  referred  to  in  the  Argument,  the  Direction  was,  with  re- 
spect to  the  Monies  to  arise  from  the  Rents  and  Profits  of  the  Testator's 
Estates,  that  they  should  be  placed  out  at  Interest,  during  the  natural  life 
of  the  Grand-nephew  ;  '^  and,  after  his  decease,  I  give  the  said  Monies  to 
the  Issue  Male  of  my  said  Grand-nephew,  and,  in  default  of  such  Issue,  I 
give  the  said  Monies  to  my  three  Nieces."  In  that  Case  the  Lord  Chan- 
cellar  held  that  the  Grand-nephew  was  entitled  for  his  life  only.  In  the 
Gase  of  Jacobs  v.  Aymati  ( j?),  the  Devise  was  of  the  Rest  and  Residue  of 
the  Testatrix's  Estate,  both  Real  and  Personal,  to  Miss  Lucy  Cooky  to  be 
placed  at  Interest  until  her  age  of  21  years  or  day  of  marriage,  and  ^en 
the  whole  thereof,  together  with  the  Interest  accumulating  thereon,  was  to 
be  paid  to  and  for  her  use,  during  her  natural  life,  and,  from  and 
[  *270  ]  ^immediately  after  her  decease^  to  the  Heirs  of  her  body  lawful- 
ly begotten,  equally  to  be  divided  between  them,  share  and  share 
alike,  and  in  default  of  such  Issue,  or  of  the  death  of  Miss  Cook  before  her 
age  of  21  years,  or  day  of  marriage,  then  to  the  Testatrix's  Brother. 
And  Lord  Loughborough^  in  delivering  his  Judgment  in  that  Gase,  says : 
"  I  admit  the  Rule  in  Daw  v.  The  Earl  of  Chatham^  that  where  Personal- 
ty is  so  given,  if  the  words  would  create  a  Tenancy  in  Tail  in  Land,  it  is 
absolute  :  but  that  Rule  has  never  been  extended  further  than  where  the 
the  words  create  a  clear  Estate  Tail."  And  I  am  of  opinion  that  the  words 
in  this  Gase  do  not  create  a  clear  Estate  Tail,  and,  therefore,  I  declare  that 
Mrs.  Curwen  is  entitled  to  an  Interest  for  life  only. 

There  may  be  a  question  whether  the  Persons  who  are  to  take  after  Mrs. 
Curtven^s  death,  are  her  Issue  generally,  or  her  Issue  living  at  the  time  of 
her  death  ;  but  all  that  I  can  do  at  present,  is  to  make  the  declaration 
which  I  have  stated :  I  cannot  direct  a  Settlement  to  be  made  without  hav- 
ing that  question  argued. 

( p)  4  Bto.  C.  C.  548  i  Mid  «ei  1  Madd.  376)  fwt$,  and  IS  Yea.  479|  no$&. 
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Mr.  Knight  .'—Should  it  not  be  referred,  to  the  Master^  to  approve  of  a 
proper  Settlement,  having  regard  to  the  language  of  the  Will,  and  then  the 
question  might  come  before  the  Court  on  Exceptions  to  the  Report. 

The  Vxee-Chanedlor  ;•— The  objection  to  that  course  is  that  I  should  ree- 
fer a  mere  point  of  Law  to  the  MaHer  ;  and,  therefore,  I  shall  merely  de- 
clare, at  present,  that  Mrs.  Ourwen  is  entitled  for  life ;  and  let  the  Cas^ 
stand  for  argument  as  to  the  nature  of  the  Settlement  to  be  directed. 

TPhe  Cause  now  came  on  to  be  argued  as  to  the  Trusts  upon    [  *271  ] 
which  the  one  Third  of  the  Residue  ought  to  be  settled,  subject 
to  Mrs.  Cunetn^9  Lifb-interest  therein. 

Sur  Ofuu.  Wetharellj  Mr.  Peptfiy  Mr.  Wakefield^  and  Mr.  Lynch,  said 
that  the  Testator  had  excluded  hts  Niece,  Martha  WheaHey,  and  all  her 
Issue,  from  participating  in  one  Third  of  his  Residuary  Estate :  that  no 
Settlement  ought  to  be  made  which  would  have  the  effect  of  giving  vested 
Interests  to  Mrs.  Ourtoen^s  Children  ;  but  that,  in  order  to  effectuate  the' 
Testator's  intention  as  it  was  to  be  collected  from  his  Will,  the  Fund  ought 
to  to  be  settled  in  Trust  for  such  of  the  Issue  of  Mrs.  Ourwen  as  should  be' 
living  at  her  death,  and,  in  default  of  such  Issue,  in  Trust  for  Mr.  JSwing 
absolutely. 

Mr.  Knight  and  Mr.  Prnton  said  that  vested  Interests  ought  to  be  given 
ix>  tiie  Children  of  Mrs.  Curtoenj  at  21  or  marriage,  and  that  the  validity 
of  the  Limitation  to  Mr.  Ewing,  was  very  questionable,  as  there  was  noth- 
ing in  the  Will  to  confine  that  Limitation  to  a  failure  of  Issue  at  any  partic- 
ular period.  Skeg  v.  Bamet  (9). 
The  Vicb-Chancellor  : 

When  this  Case  was  last  befbre  mer,  I  doubted  whether  it  was  necessary 
for  me  to  make  a  Declaration  as  to  the  Rights  of  any  of  the  Parties  except 
Mrs.  Cfunotn.  The  Will  however  directs,  expressly,  that  the  Property  shall 
be  settled,  by  the  Executors,  on  the  Testator's  Niece,  and,  there- 
fore, it  evidently  points  to  *an  immediate  settlement,  which,  of  [  *272  ] 
course,  involves  an  immediate  Declaration  of  the  Rights  of  the 
Parties  who  may  hereafter  become  interested  in  the  Property.  I  think, 
therefore,  that  a  Settlement  should  be  directed. 

In  construing  this  Will,  it  is  impossible  not  to  see  that  the  paucity  of 
words  in  it,  has  created  as  much  difficulty  as  is  occasioned  by  the  multiplic- 
ity of  words  in  other  cases ;  and,  if  the  Testlator  had  only  expressed  his 
intentions  rather  more  fully,  we  should  have  escaped  all  difficulty.  But,  in 
construing  the  few  words  that  he  has  used,  the  most  convenient  rule  is  to 
{^ve  to  them,  as  much  as  possible,  their  natural  and  simple  meaning. 

{q)  8  Her.  ui. 
V#L-  V.  22 
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It  having  been  decided  that  Mrs.  Curwen  takes  only  for  life,  the  first 
question  is,  who  are  the  Persons  who  can  take  by  the  designation  of  "  her 
Issue."  Now,  in  the  first  place,  ''  Issue"  is  nomen  collectivum,  and  will 
include  both  Children  and  the  descendants  of  Children  ;  and  it  seems  to  me, 
on  looking  at  this  Will,  that  that  extended  sense  is,  of  necessity,  to  be  given 
to  the  word  "  Issue,"  because  the  Testator,  after  having  expressed,  in  the 
commencement  of  his  Will,  his  disapprobation  of  the  conduct  of  his  Niece 
Martha^  has  declared  that  the  one  Third  of  his  Residue  is,  in  the  event  of 
the  failure  of  the  Issue  of  Mrs.  Curwen^  to  revert  to  Mr.  JEmng^  in  such 
manner  as  that,  in  no  case,  Francis  Wheatley^  nor  Martha  Wlteatley^  nor 
any  Issue  of  the  said  Francis,  shall  be  benefited  thereby.  It  is  quite  clear, 
therefore,  that,  although  the  Testator  might  not  have  been  aware  of  the  in- 
efficacy  of  what  he  has  expressed  he  meant,  in  this  part  of  his  Will,  to  in- 
clude, in  the  word  "  Issue,"  not  only  Children,  but  also  descend- 
[  •273  ]  ants  of  Children :  •therefore,  it  appears  to  me  that  the  term 
"  Issue,"  in  the  preceding  part  of  the  Will,  must  be  taken  to 
comprehend  both  the  Children  and  the  descendants  of  Children  of  Mrs. 
Curwen.  But  then  there  are  words  from  which  I  must  infer  that  the  inten- 
tion of  the  Testator  was  that  the  Parties  should,  to  a  certain  extent,  take  by 
succession  or  devolution,  and  that  he  did  not  mean  that  the  Issue,  generally, 
should  take,  because  the  words  are  :  '^  to  devolve  to  her  Issue,  at  her  death, 
and  failing  Issue,  then  to  revert  to  my  Nedhew  James  Etuing ;"  and  the 
natural  construction  of  those  words  is  that  such  Issue  should  take  as  should 
be  living  at  the  death  of  Mrs.  Curwen.  If,  however,  the  word  "  Issue"  is 
taken  to  include  both  Children  and  the  descendants  of  Children,  it  would 
be  unreasonable  to  suppose  that  this  Testator,  who  evidently  has  looked  to 
succession,  could  mean  that  a  Child  of  a  deceased  Child  should  take^co-ex- 
tensively  with  the  Children  ;  and  I  think  that  the  most  reasonable  construc- 
tion which  can  be  put  upon  these  words,  is  that  which  will  enable  the  Chil- 
dren living  at  the  death  of  Mrs.  Curwen^  including  the  Issue  of  any  Child 
that  may  have  died  in  her  lifetime,  to  take  what  is  given  to  Mrs.  Curwen 
for  life,  (such  Issue  taking  such  Share  only  as  their  deceased  Parent  would 
have  been  entitled  to  if  living),  and,  if  there  be  no  Child  of  Mrs.  Curwen 
nor  any  descendant  of  a  deceased  Child  living  at  her  death,  then  James 
Ewing  to  take,  absolutely. 

Declare,  therefore,  that  a  Settlement  ought  to  be  made  of  the  Property  in 

question,  in  Trust  for  Mrs.    Curwen,  for  her  Life,  for  her  separate  use,  and, 

after  her  decease,  in  Trust  for  such  of  her  Children  as  shall  be 

[  '274  ]     living  at  her  death,  and  for  such  Issue  of  Children  dying  •in  her 

life  time  as  may  be  living  at  her  death,  the  Issue  of  any  deceased 

Child  to  take  such  Share  only  as  the  deceased  Child  would  have  taken  if  liv- 
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ing,  and,  if  there  be  no  Child,  nor  any  Issue  of  a  Child  of  Mrs.  Curwen  liv 
ing  at  her  death,  then  in  Trust  for  James  Ewing  absolutely. 


Gordon  t;.  Lord  Beat. 

1832  :  6th  May.—  WiU^—RepublictUiw. 

Testator  having  Estates  in  Jamaica  and  England,  by  his  Will,  directed  his  English  EsUtcs  to 
be  sold,  and  10,000/.  to  be  paid,  out  of  the  Frodnce,  to  the  Plaintiff.  He  afterwards  sold  his 
English  Estates,  and  by  an  unattested  Codicil,  recited  that  he  had  so  done,  and  directed  that, 
notwithstanding,  the  10,000/.  should  be  paid  to  the  Plaintiff,  and  charged  all  his  Estates  with 
the  payment  thereof.  He  then  made  another  Codicil,  which  was  duly  attested,  and  in  which 
he  referred  to  his  Will,  and  ratified  and  confirmed  all  the  FroTiaions  and  BeqnesU  which  he 
had  thereby  made  in  the  Plaintiff^s  fayoar.  Held  that  the  Jamaica  Estates  were  liable  to  the 
Payment  of  the  10,000/. 

Robert  Home  Gordon,  Esq.,  by  his  Will,  dated  the  17th  of  August  1812, 
and  duly  executed  and  attested,  gave  all  his  Real  and  Personal  Estates  in 
Jamaica,  to  Trustees,  upon  Trust,  by  Sale  or  Mortgage  of  all  or  any  parts 
of  his  said  Real  and  Personal  Estates,  to  levy  and  pay  such  parts  of  his  Debts 
(except  Mortgage  Debts)  and  his  Funeral  and  Testamentary  Expenses,  and 
the  Legacies  or  Sums  of  Money  thereinafter  bequeathed,  as  his  other  Person- 
al Estate  thereinafter  bequeathed  to  his  said  Trustees  should  not  be  sufficient 
to  pay,  or  as  should  not  be  paid  out  of  the  produce  of  his  Real  Estate  in 
Kent,  thereinafter  directed  to  b6  sold ;  and  upon  Trust,  out  of  the  Rents 
and  Produce  of  his  said  Real  and  Personal  Estates  in  Jamaica,  to  pay  cer- 
tain Annuities ;  and,  subject  to  the  Trusts  aforesaid,  to  permit  the 
Plaintiff,  during  her  life,  *to  receive  the  net  Rents  and  Produce  [  *275  ] 
of  such  of  his  last  mentioned  Real  and  Personal  Estates  as  should 
not  be  sold,  for  her  sole  use  and  benefit,  and,  after  the  decease  of  the  Plain- 
tiff, to  raise  and  pay  some  other  Annuities  and  certain  Sums  of  Money  in 
gross,  and,  after  the  decease  of  the  Plaintiff,  to  settle  and  convey  such  parts 
of  his  last-mentioned  Real  and  Personal  Estates  as  should  not  be  sold,  and . 
the  Equity  of  Redemption  of  such  parts  thereof  as  should  be  mortgaged,  to 
iiie  use  of  the  Defendant,  Sir  Orford  Gordon,  for  life,  with  remainders  to 
his  first  and  other  sons  successively  in  Tail  Male,  with  divers  Remainders 
over.  And  the  Testator  devised  all  his  Real  Estates  situate  in  the  County 
of  Kent  or:  elsewhere  in  England,  unto  and  to  the  use  of  the  same  Trustees, 
their  Heirs  and  Assigns,  upon  Trust,  as  soon  as  might  be  after  his  dec^.ase, 
to  sell  and  dispose  of  the  same,  and,  out  of  the  Net  Monies  which  should  arise 
from  such  Sale,  and  the  Rents  and  Profits  to  arise  therefrom  in  the  mean 
time,  fully  to  pay  all  Sums  of  Money  which  he  had  borrowed,  or  might  bor- 
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row  from  any  Person  or  Persons  by  way  of  Mortgage  of  the  same  Estates, 
together  with  such  Interest  as  might  then  be  due  for  the  same,  and,  in  the 
next  place,  to  pay  the  Sum  of  10,000Z.  sterling,  unto  and  for  the  sole  vse 
and  benefit  of  the  Plaintiff,  her  Executors,  Administrators  and  Assigns,  and 
then  to  pay  such  of  his  Debts  and  Funeral  and  Testamentary  Expenses,  and 
of  the  several  Legacies  or  Sums  of  Money  thereby  bequeathed  as  should  not 
be  paid  out  of  his-  Personal  Estate  thereinafter  bequeathed  to  his  Trustees, 
or  otherwise  in  pursuance  of  any  of  the  Trusts  or  direoUons  thereinbefore  da*- 
clared.  And  he  directed  that  the  Residue  of  the  net  Monies  to  arise  from 
such  Sale  or  Sales  as  last  aforesaid,  should  be  laid  out  in  tife  Pur- 
[  *276  ]  chase  of  *L^nds,  in  Fee  Simple,  in  Englandj  and,  if  it  should  be 
thought  proper,  in  Copyhold  or  Iieasehold  Landaconyenient  to  be 
held  therewith,  and  that  the  Lands  so  to  be  purchased,  should  be  oonyeyed 
to  the  use  of  the  Plaintiff  for  life,  and,  after  her  decease,  to  the  same  uses, 
and  upon  the  same  Trusts  as  he  had  directed  to  be  contained  in  the  Settle- 
ment whiob  he  had  directed  to  be  made  of  auch  his  Estates  in  Jamaiea  as 
af(Mresaid  :  and,  after  giving  certain  specific  and  pecuniary  Legacies  to  the 
Plaintiff  and  other  Persons,  the  Testator  gave  all  au(^  other  Personal  Estate 
and  Effects  as  he  shoidd  die  possessed  of  or  entitled  to,  and  ^^ch  were  not 
thereby  otherwise  qpecifioally  bequeathed  or  disposed  of,  unto  the  Trustees  ^ 
upon  Trust  to  convert  the  same  into  Money,  and  to  apply  the  Produce  there- 
of, so  fiur  as  the  same  should  extend,  in  Payment  of  his  Funeral  and  Testar 
mentary  Expenses,  and  such  of  his  Debts  as  should  not  otherwise  be  pidd^ 
and  of  the  several  Legacies  or  Sums  of  Money  thereby  bequeathed,  or  whiob 
he  might  give  or  bequeath  by  any  Oodicil  or  Codicils  thereto;  and  he  m^ 
pointed  the  Trustees  to  be  the  Executors  of  Us  Will. 

The  Testator  afterwards  made  a  Codicil,  dated  the  8th  of  April  1814,  aoA 
which  was  signed  by  him,  but  not  attested,  and  whioh  was  as  follows :  ^*  Whensi- 
as,  since  the  date  of  my  last  Will  and  Testament,  I  have  sold  and  disposed 
of  my  Estate  in  tiie  County  q£  Sknt,  which  I,  by  my  said  Will,  have  direct- 
ed to  be  sold  by  my  Trustees  in  my  said  Will  named,  and  out  of  the  produce 
of  such  Sale,  have  giren,  to  Smaama  Harriet  Hope  ihnrem  naiAad  (the  flsixkr 
tiff),  the  sum  of  10,0002.  for  her  own  sole  qae  imd  benefit:  Now 
[  *277  ]  I  do,  by  this  Codicil  to  my  sud  Will,  which  I  desire  may  *be  tak- 
en as  part  thereof,  declare  that,  notwithstanding  the  said  Estate 
has  been  so  sold  by  me  as  aforesaid,  yet  my  Will  is  that  the  said  liCgacy  of 
10,0002.  shall  be  paid  to  the  said  S.  H.  Mope^  to  whom  I  do  give  t^^  same 
aocordingly,  and  subject  and  charge  all  my  Estates  for  the  payment  of  the 
same."  The  Testator  afterwards  made  a  second  Codicil,  which  was  duly 
executed  and  attested,  and  was  as  follows :  ^'  Whereas  I  have,  la  and  by  my 
last  Will  and  Testament  bearing  date  the  17th  of  Anguat  1812^  mada  js^eve- 
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nd  ProTisions  and  Bequests  in  fayour  of  /Susan  Harriet  Hope^  Daughter  of 
ttie  late  Bev.  Mr.  Hope  of  Ihrhy^  now  mj  beloved  Wife :  Now  I  do  hereby 
ooofirm  each  Bequests  and  ProvisioDS  to  her,  in  favour  of  the  said  8.  H^ 
Hap^y  now  my  beJoved  Wife,  whom  I  have  puUioly  aoknowledged  to  be  my 
Wife  by  the  Laws  of  ScoUand^  and  whom  I  do  pnblioly  acknowledge  as  my 
Wife  in  EngUmii^  and  am  ready  to  leonfirm  Ibke  same  by  any  other  necessa> 
ry  legal  Act ;  and  I  trust  that  no  quibUe  ia  Law  will  deprive  her  of  any  of 
tht  benefits  intended  for  he^  use,  but  that  all  doubtful  points  will  be  constru- 
ed to  her  advantage  and  for  her  benefit ;  and  I  do  hereby  ratify  and  confinn 
this  by  my  hand  and  seal,  &is  l&th  day  cf  August  1818."  The  Testator 
died  on  the  18th  of  Deoember  1826. 

Tbe  Suit  was  institiated  for  the  Adninistcation  of  flie  Testator's  Estate. — 
It  appeared,  by  tiiie  JIasCsr's  Bepori,  that  the  Testator's  Peracnal  Estate 
was  insufficient  to  pay  his  Debts  and  Legacies,  and  that  the  10,0002.  given 
to  Uie  Pluntiff,  reflmned  uopud.  On  the  hearing  of  the  Cause  ftr  Further 
Directioas,  the  queetioa  was  whether  the  10,000Z.  was  a  charge  upon  ^ 
cTiifliai^  Estates. 

*Mr.  JSni^  and  Mr.  Twrnw  for  the  Plaintiff:  [  *2T8  ] 

By  the  first  Clause  in  the  WilU  ^  Jamaica  Estatas  are  sub^ 
jected  to  the  paymeot  of  Botb  of  ibe  Testatar^s  Debts,  and  of  the  Legaoies 
or  &Hns  of  Money  thereinafter  beq«aathed,  as  his  general  Personal  Estate 
should  act  be  svffioient  to  pay,  or  as  should  not  be  paid  out  of  tibe  Produce 
(tf  his  Kmt  Estate.  In  the  first  Codicil  tike  Testator  speaks  of  the  10,0002. 
as  a  Legacy :  he  says  that,  though  he  has  sold  the  Kent  Estate,  the  Plmn- 
tiff  sbaQ  be  paid  the  Legacy  of  10,0002.  There  can  be  no  doubt  that  the 
Plaintiff  might  hare  clsimed  to  be  paid  that  Legacy,  out  of  the  Personal  Es- 
tate ;  and,  if  so,  she  is  entitled  to  receive  it  oist  of  the  Jamaica  Estates,  in 
the  event,  whicdi  has  happened,  of  the  Personal  Estate  being  insufficient  to 
pay  the  Debts  and  liegacies. 

The  effeot  of  the  second  Codicil,  (which  is  duly  attested,  and  in  which  the 
Testator  ratifies  and  confirms  the  Bequests  and  Provisions  which  he  had 
made  in  favour  of  the  Plaintiff,)  is  to  republish  the  first  Codicil :  so  that  the 
first  Codicil,  by  the  effect  of  the  second,  creates  a  charge  on  the  Jamaica 
Estates.     Chuee^  v.  WUlaeey  (a),  Barnes  v.  Crewe  ((). 

Mr.  Pepys  and  Mr.  Bigg  for  the  Defendants  Sir  Orford  Gordon  and  his 
eldest  Son : 

By  ilie  Wffl,  nothing  is  charged  on  the  Jamaica  Estates,  except  Sums 
which  would  be  payable,  in  the  first  instance,  out  of  the  Testator's 
general  Peraonal  Estate,  and  his  Estate  in  Kent.    The  10,0002.  is  not  a 

(a)  S  Bing.  439 ;  and  3  Bing.  S14.  (6)  1  Ves.  4SS. 
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[  •279  ]  Legacy.  The  gift  of  that  Sum  is  merely  a  direction  how  'the 
proceeds  of  the  Kent  Estate  should  be  applied :  it  is  merely  a  por- 
tion  of  that  Estate ;  and  there  is  nothing  in  the  Will  that  can  make  it  a  Leg- 
acy, or  payable  out  of  the  Personal  Estate.  The  first  Codicil  cannot  be 
read  on  this  question,  the  object  being  to  charge  the  Real  Estate.  The  sec- 
ond Codicil  does  not  refer,  or  in  any  manner,  allude  to  the  first  Codicil.  It 
refers  to  the  Will  only,  and  is  expressly  confined  to  the  benefits  which  the 
PlaintiflT  was  to  take  under  that  Instrument.  The  Case  of  Gf-uest  y.  Willa" 
sey  does  not  apply  ;  for  there  the  Will  and  Codicils  were  all  on  the  same 
sheet  of  paper.     Lady  Strathmore  v.  Bowes  (c). 

Sir  E.  Sugden,  for  the  Defendants,  the  Co-heirs  of  the  Testators : 

The  second  Codicil  does  not  refer  to  the  Real  Estate.  An  Instrument 
that  is  duly  attested,  cannot  do  more  than  replenish  another  Instrument  that 
is  also  duly  attested ;  or  it  can  only  re-publish  an  Instrument  not  duly  attes- 
ted, to  which  it  expressly  refers.  The  second  Codicil  contaias  no  reference 
to  the  first  Codicil,  which  always  was  an  operative  Instrument.  It  merely 
makes  the  Will  speak  from  the  date  of  the  second  Codicil.  In  Gf-uest  v. 
Willaseyj  the  Instruments  being  all  on  the  same  piece  of  paper,  the  Testa- 
tor could  not  re- publish  part  without  re-publishing  the  whole^ 

Mr.  EUndenUy  and  Mr.  JElderton  appeared  for  the  Trustees. 

The  Vvce-Chancellorj  having  asked  whether  the  Parties  wished 
[  *280  ]     that  he  should  decide  the  qu  estion  ^without  directing  a  Case  for 
the  opinion  of  a  Court  of  Law,  and  the  Counsel  having  replied  in 
the  affirmative,  delivered  Judgment  as  follows  : 

My  opinion  is  that  the  second  Codicil  does  re-publish  the  first.  The  first 
Codicil  is  part  of  the  Will ;  and,  if  the  second  Codicil  is  a  re-publication  of 
the  Will,  it  is  are-publication  of  every  thing  that  is  part  of  the  Will.  The 
second  Codicil  does  refer  to  the  Will :  it  ratifies  and  confirms  the  Will,  and 
everything  that  is  part  of  it.  The  consequence  is  that  the  Testator's  Real 
Estates  in  Jamaica  are  liable  to  the  Payment  of  the  10,000 1,  (d). 


The  Thames  and  Mbdway  Canal  Company  v.  Nash. 

1882  :  7th  Mny.— Interpleader, 

In  Interpleadiog  Saits,  it  is  not  necessarjr  fbr  the  Defendants  to  enter  into  Eridence,  as  against 
each  other. 

This  was  an  Interpleading  Suit.     The  Defendants  had  entered  into  Evi- 
dence, as  against  each  other. 

(c)  7  T.  R.  482 

(d)  See  PigoU  t^  Walker,  7  Vei.  08.    See  also  Maneypenny  ▼•  Briatow,  2  Boss.  &  Mjl.  117. 
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The  Vice  Chancellor  said  that,  in  Interpleading  Suits,  it  was  necessary  for 
Co-defendants  to  enter  into  Evidence  as  against  each  other,  because  the  Court 
always  directed  an  Inquiry  to  be  made,  or  an  Action  to  be  brought,  upon 
the  Answers  merely. 

The  Soltcitor-General  and  Mr.  Spence  appeared  for  the  Plaintifis ;  and 
Mr.   Wrat/y  Mr.  Setan^  and  Mr.  Turner  for  the  Defendants. 


•Ex  Pabtb  Shick.  [  •281  ] 

1832:  lOlh  MtLj^Praetiee.'-TnuUe.^Sua,  II  Geo.  4,  and  I  WiU.  4,  chap,  60. 
A  new  Trustee  Appointed  nnder  11  Qeo.  4,  and  1  Will.  4,  c.  60,  without  a  reference  to  the 
Master,  the  Petitioner  being  the  only  Person  interested  in  the  Trust  Property. 

A.  Maxton,  by  her  Will,  dated  in  April  1817,  gave  all  her  Real  and 
Personal  Estate,  to  one  Hunter ^  in  Trust  to  Pay  the  Rents,  Dividends  and 
Interest  thereof,  to  her  Daughter,  Stepkania^  the  Wife  of  Henry  Shickj  for 
her  separate  use,  so  long  as  she  should  continue  the  Wife  of  the  said  Hcnr 
ry  Shick  J  and,  in  case  she  should  survive  her  Husband,  then  in  Trust  for 
her,  her  Heirs,  Executors,  Administrators  and  Assigns ;  but  in  case  she 
should  die  his  Wife,  then  in  Trust  for  such  Person  or  Persons  as  she  should, 
by  Deed  or  Will,  appoint,  and,  in  default  of  Appointment,  in  Trust  for  her 
Heirs,  Executors  and  Administrators. 

Mrs.  Shick  presented  a  Petition,  under  11  Geo.  4  and  1  Will.  4,  c.  60, 
stating  that  she  had  been  separated  from  her  husband  for  more  than  14 
years ;  that  he  had  been  abroad  for  several  years,  and  then  was,  as  she  be- 
lieved, living  somewhere  in  Germany :  that  Hunter,  the  Trustee,  had  gone 
to  settle  in  America  ;  and  that  she  was  advised  that,  under  the 
22d  Sect,  of  the  Act*,  the  Court  *was  empowered  to  appoint  a     [  *282  ] 

*  That  Section  is  as  follows :  "  And  whereas  cases  may  occur,  upon  applicatioos  hy  Peti- 
tion under  this  Act  for  a  Conveyance  or  Transfer,  where  the  recent  creation  or  declaration  of 
the  Trust  or  other  circumstances  may  render  it  safe  and  expedient  for  the  Lord  Chaneelior, 
entrusted  as  aforesaid,  or  the  Coort  of  Chancery,  (as  the  Case  may  require)  to  direct,  by  an 
Order  upon  such  Petition,  a  CouTcyance  or  Transfer  to  he  made  to  a  new  Trustee,  without 
compelling  the  Parties  seeking  such  appointment  to  file  a  Bill  for  that  purpose,  although  there 
is  no  power,  in  any  Deed  or  Instrument  creating  or  declaring  the  Trusts  of  such  Land  or 
Stock,  to  appoint  new  Trustees ;  Be  it  therefore  further  Enacted,  That  in  any  such  case  it 
shall  be  lawful  for  the  Lord  Chancellor^  entrusted  as  aforesaid,  or  the  said  Court  of  Chancery, 
to  appoint  any  Person  to  be  a  new  Trustee,  by  an  Order  to  be  made  on  a  Petition  to  be  pre- 
sented for  a  Conveyance  or  Transfer  under  this  Act,  after  hearing  all  such  Parties  as  the  said 
Court  shall  think  necessary ;  and  thereupon  a  Conveyance  or  Transfer  shall  and  may  be  made 
and  executed,  according  to  the  provisions  hereinbefore  contained,  to,  or  so  as  to  vest  such 
Lind  or  Stock  in  such  new  Trustee,  either  alone  or  jointly  with  any  surviving  or  condnning 
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18t8.^Iii  r&  Debaiy. 


Traatee  in  Uia  place  of  Suntery  and  to  direct  the  Trust-property  to 
be  coDvejed  and  transferred  to  the  new  Trostee.  The  Petition  prayed 
that  John  CJdpean  mi{^t  be  appointed  the  new  Trastee,  and  that  the  Tmet- 
property  might  be  conveyed  to  him  npon  the  Trusts  of  the  WiU. 

Mr.  Ooopetj  for  the  Petitiotter,  asked  that  an  Order  mi^t  be  made  ac- 
cording to  the  prayer  of  the  Petition,  without  a  reference  to  the  Mfuttr. 

And  the  Vtce-Chaneellor  made  an  Order  accordingly,  on  the  ground  that 
the  Petitioner  was  the  only  Person  interested  in  the  Property. 


[  •283  ]  •lir  Rr  Dbbabt. 

1S3S :  6th  Jane. — Recovery, — Lifant  IVustee. 

Estates  were  conyeyed  to  A.  9b  B.  and  the  Heirs  of  A,  A,  died,  having  devised  the  Estates 
to  C.  in  Tail.  C.  alone,  in  B*»  Life-time,  conveyed  the  Estates  to  Z).,  to  make  him  Tenant 
to  the  prcBcipej  and  a  Recovery  was  suffered  to  the  use  of  C,  in  Fee.  D.  died,  leaving  an 
Infant  Heir.  Held  that  the  Heir  was  not  a  IVnslee:  for,  though  the  Beoovery  did  net  bar 
the  Estate  Tail ,  it  drew  oat  from  D,  the  whele  Estate  that  was  vested  in  faia,  nder  the  B6- 
coveiy-deed. 

In  1784,  Estates  in  Kent  were  conveyed  nnto  and  to  the  use  of  Thomas 
Charlton  and  John  Charlton^  and  the  Heirs  and  Assigns  of  Thomas  Charlr 
ton,  nevertheless,  as  to  the  Estate  of  John  Charlton^  in  IFrast  for  Thomas 
Charlton,  his  Heirs  and  Assigns.  In  1798,  Thomas  Charlton  died,  having, 
by  his  Will  dated  in  1791,  devised  his  Beal  Estates  to  his  Son,  Thomas,  in 
Tail.  By  Indentures  of  the  Slst  of  October  and  Ist  of  November  1800, 
Thomas  Charlton,  the  Son,  conveyed  the  Estates  to  Richard  Dehary,  in 
Fee,  to  make  him  Tenant  to  the  prc^cipe,  for  suffering  a  Recovery  to  the 
use  of  Thomas  Charlton,  the  Son,  in  Fee.  John  Charlton,  although  he 
was  found  to  be  living  on  the  7th  of  June  1804,  did  not  join  in  the  Convey- 
ance. The  Recovery  was  suffered  in  Michaelmas  Term  1800 :  and  Thomas 
Charlton  afterwards  sold  and  conveyed,  certain  Portions  of  the  Estates,  to 
different  Purchasers.  Richard  Lebary  died  in  1826,. intestate,  leaving  his 
four  Sons,  who  were  all  Infknts,  his  Co^hrirs  tntOslvelkind* 

The  Recovery  being  defective  (a),  for  want  of  a  good  Tenant"  prcscipSj 
it  was  proposed  that  a  new  Recovery  should  be  suffered  by  Thomas  Charl- 
ton ;  and,  accordingly,  he  and  the  Purchaaers  (^Jokn  Charlton  being  then 
dead)  joined  in  presenting  a  Petitton  to  the  Gonrt,  praying  tliat'  the  Masisr 

Trustee,  as  effectually,  and  in  the  same  manner  as  if  snch  new  Trnstee  had  been  appointed 
under  a  Power  io  any  Instrument  creating  or  declaring  the  Truiti  of  snch  Land  or  Stock,  or 
in  a  Suit  regularly  instituted." 

(a)  See  8  ft  4  Will.  4,  c.  74,  sec.  11,  by  which  this  defect  is  remedied. 
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might  inquire  and  state  whether  the  Sons  of  Richard  Dehary 
•were  Infant  Trustees  within  11  Geo.  4  and  1  Will.  5,  c.  60  ;  [  •284  ] 
and,  in  Feb.  1832,  it  was  ordered  that  the  Master  should  inquire 
and  state  in  what  manner  the  Estates  were  vested  in  the  Sons  of  Richard 
Debary^  and  whether  they  were  Infant  Trustees,  as  to  the  Hereditaments 
comprised  in  the  Conveyance  of  1800,  within  the  Act.  The  Master  cer- 
tified that  it  did  not  appear  to  him  that  the  Estates,  or  any  Part  thereof, 
were  vested  in  the  Infants  ;  but,  in  case  the  Court  should  be  of  opinion  that 
any  Portion  of  the  Legal  Estate  in  the  Premises  comprised  in  the  Convey* 
ance  of  1800,  had  become  vested  in  the  Infants,  then  that  they  were  Trus- 
tees, within  the  Act,  for  Thomas  Charlton^  as  to  the  part  of  the  Estates 
remaining  unsold,  and,  as  to  the  other  parts,  for  the  respective  Purchasers 
thereof. 

The  Petitioners  then  presented  another  Petition,  stating  that  they  were 
advised  that  some  portion  of  the  Legal  Estate  in  the  Premises,  had  become 
vested  in  the  Infants,  and  that  they  were  Trustees,  within  the  Act,  for  the 
Petitioners,  as  to  their  respective  portions  of  the  Estates,  and  praying  a 
Declaration  to  that  effect,  and  that  the  Infants  might  be  ordered  to  convey 
the  Estates  to  J,  Sheringham,  to  make  him  Tenant  to  the  prcedpe^  for  suf- 
fering a  Recovery  to  the  use  of  the  Petitioners  in  Fee,  as  to  their  respective 
portions  of  the  Estates. 

Mr.  Preston  appeared  for  the  Petitioners,  and  said  that  it  was  the  gene- 
ral practice  of  Conveyancers  to  require  that  the  Tenant  in  a  defective  Re- 
covery, if  living,  or,  if  dead,  his  Heir  or  Devisee,  should  join  in  makbg  the 
Tenant  for  the  new  Recovery. 

The  Petition  having  been  heard  on  a  former  day : 

•The  VicbChancellor  now  said :  [  •285  ] 

I  have  read  over  the  Petition  in  this  matter.     The  Master  has 
expressed  it  to  be  his  opinion  that  no  Legal  Estate  is  vested  in  the  Co-heirs 
of  Richard  Dehary.     The  Petition,  however,  represents  that  the  Parties  are 
desirous  that  it  should  be  held  otherwise  ;  but,  according  to  my  understand- 
ing of  the  law,  the  Master  is  right. 

The  Legal  Estate  was  conveyed  to  John  and  Thomas  Charlton  and  the 
Heirs  of  Thomas.  Thomas  died  before  John,  and,  by  his  Will,  devised  the 
Estates  to  his  Son,  Thomas,  in  Tail.  Thomas,  the  Son,  conveyed  as  far  as 
he  could,  the  Legal  Estate,  to  Debary,  to  make  him  Tenant  to  the  prcecipe 
for  suffering  a  Recovery  to  the  use  oi  Thomas  in  Fee  ;  and  a  Recovery  was 
accordingly  suffered.  Although  that  Recovery  did  not  bar  the  Estate  Tail, 
it  had  the  effect  of  drawing  out  the  Legal  Estate,  from  Dehary,  which  was 
Tested  in  him  for  the  purpose  of  making  him  Tenant  to  the  prcecipe  (b). 

(6)  Sei  Preston  on  Conveyancing,  p.  86 ;  and  Shep.  Toncb.  Preston's  edition,  Appendix 
Ko.  1. 

Vol.  V.  23 
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Declare  that  no  Legal  Estate  is  vested  in  the  Infant  Co-heirs  of  RicJiard 
Debary,  and,  therefore,  the  Conrt  doth  not  think  fit  to  make  any  Order  on 
the  Petition. 


[  •286  ]  •CODRINGTON  V.  HOULDITCH. 

1832 :  5th  Jane. — Pro/ctke. — Eevivor, 

A.  &  B.  an  Infaot,  file  a  Bill.  B,  attains  21,  and  gives  Notice  to  the  Parties,  that  he  repudiates 
the  Suit,  and  then  dies.  A.  revives  the  Suit.  The  Defendants  answer  the  Uill  of  Bcvivor, 
and  insist  that,  B.  having  rcpudiotcd  the  Suit,  it  ought  not  to  be  revived ;  and  they  then  move 
to  discharge  the  Order  of  Revivor,  for  irregularity.  Motion  refused,  becansc  the  Defendants 
ought  to  have  pleaded  to,  and  not  answered  the  Bill  of  Revivor. 

Thb  original  Bill  was  filed,  in  December  1830,  by  Codrington,  an  Adult, 
and  Nisbetty  an  Infant,  by  his  Next  Friend.  On  the  4th  of  August  1831, 
and  after  the  Defendants  had  put  in  their  Answers,  Nisbett  attained  twenty- 
one,  and,  thereupon,  served  Codrington^  the  Next  Friend,  and  the  Defend- 
ants, with  Notices  in  writing  that  he  repudiated  the  Suit.  In  September 
1831,  Nisbett  died,  upon  which  Codrington  filed  a  Bill  of  Revivor  against 
his  Executors  and  the  Defendants,  and  afterwards  obtained  the  usual  Order 
to  revive.  The  Defendants,  in  their  Answer  to  the  Bill  of  Revivor,  objected 
that  the  Suit  ought  not  to  be  revived,  on  the  ground  that  Nisbett  had  repu- 
diated it,  on  his  coming  of  age.  The  Plaintiff,  Codrington,  having  given  a 
Notice  of  Motion  that  certain  Issues,  which  had  been  directed  in  the  Cause, 
might  be  amended,  the  Defendants  gave  a  cross  Notice  of  Motion  that  the 
Order  to  revive  might  be  discharged  for  irregularity. 

Mr.  Knight  and  Mr.  Bethellj  in  support  of  the  cross  Motion : 

By  the  Notices  which  were  given  by  Nisbett,  the  Suit  was  put  an  end  to. 
The  Bill  of  Revivor  prays  that  the  Suit  may  be  put  into  the  same  situation 
as  it  stood  in  at  Nisbett^s  death.  At  his  death,  he  had  repudiated  the  Suit, 
r  •9«7  1  [*The  Vice- Chancellor : — Nisbett  never  made  any  application, 
^  J     to  the  Court,  that  all  proceedings  in  his  name  might  be  stayed.] 

No  such  application  was  necessary.  The  Issues  were  directed  on  a  joint 
Complaint ;  and  that  joint  complaint  exists.  The  Suit,  after  NisbetCs  repu- 
diation, could  not  be  further  proceeded  in,  and  did  not  admit  of  being  re- 
vived ;  and  consequently  the  whole  of  this  proceeding  is  irregular  from  its 
commencement. 

Mr.  Pepya  and  Mr.  Mlisaon  appeared  for  the  Plaintiff  Codrington,  and 
referred  to  Lems  v.  Bridgman  (a).  Mr.  Parker  appeared  for  Nisbett' 9 
Executors. 

(a)  Ante,  VoL  II  p.  465. 
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l832.--AtL  Gen.  v.  Mcr.  Tailors  Co. 


Tho  Vice  Chancellor  : 

The  Defendants  did  not  demur  to  plead  to  the  Bill  of  Revivor,  bat  they 
answered  it.  The  putting  in  of  an  Answer  to  a  Bill  of  Revivor,  is  a  suflS- 
cient  submission  to  have  the  Suit  revived,  and,  notwithstanding  anything 
that  may  be  contained  in  the  Answer,  it  is  a  matter  of  course  to  draw  up 
the  Order  to  Revive.  Any  set  of  circumstances  that  might  form  a  reason 
why  the  Suit  should  not  be  revived,  might  and  ought  to  have  been  brought 
forward  by  way  of  Plea.  My  opinion,  therefore,  is  that  the  Motion  to  dis- 
charge the  Order  to  Revive,  is  wrong,  and  that  it  ought  to  be  refused  with 
Costs. 


•Thb  Attobksy-General  v.  The  Merchant  Tailors  Company.  [  •288  ] 

1S32 :  uth  and  6th  Jurie.^Informathn.^Pleading.--~MMfariou8nesM.^Partie8. 

A  Charity  Information  i«lallng  to  several  smaU  Sams  given  to  a  Company,  by  different  Do- 
nora,  to  be  lent  to  different  Members  of  the  Company,  is  not  Multifarions.  And,  though  tho 
Istercst  of  one  of  the  Sums  is  payable  to  another  Company,  that  Company  is  not  a  necessa- 
ry Party  to  the  Information :  but  this  was  reversed  on  Appeal. 

A  Demurrer  for  Multifariousness,  to  an  Information,  wiU  not  be  allowed,  because  it  contains 
general,  sweeping  Charges,  but  tho  Court  will  direct  a  reference  to  the  Attorney-general,  to 
prevent  the  Defendants  from  being  unnecessarily  hairassed  by  those  Charges. 

This  Case  is  reported,  on  the  Appeal,  in  1  Mylne  ^  JSTecn,  189.  The 
Information,  in  addition  to  what  is  there  stated,  contained  the  following 
Charges,  which  were  relied  upon,  in  support  of  the  Demurrer  for  Multifari- 
ousness :  That  divers  other  GUfts,  by  way  of  Bequest  and  otherwise,  had 
been,  from  time  to  time,  made  to  the  Company,  and  that  divers  other  Sums 
of  Money y  or  other  FuTids  and  Property,  had  been,  at  some  former  time  or 
times,  vested  in  the  Company  for  the  time  being,  and  were  then  vested  in 
the  Defendants,  on  Trust  to  lend  out  the  same  to  Freemen  of  the  Company, 
or  upon  some  other  like  or  corresponding  Trust,  for  the  benefit  and  advance- 
ment of  Freemen  in  Trade  or  Business :  That  the  Defendants  had  in  their 
custody  divers  Deeds,  Wills,  and  other  Writings  relating  to  the  before-men- 
tioned Sums  of  Money,  and  other  the  matters  and  things  aforesaid,  a  List 
or  Statement  of  all  which  the  Defendants  ought  to  set  forth  in  a  Schedule, 
to  the  end  that  the  same  might  be  produced  and  deposited  in  the  hands  of 
iheir  Clerk  in  Court  for  the  inspection  of  the  Relator. 

The  Information  prayed  that  the  Defendants  might  make  a  full  discovery 
touching  the  several  matters  aforesaid,  and  that  it  might  be  de- 
clared that  the  'Defendants  were  chargeable  with  the  several  be-     [  *289  ] 
fore-mentioned  Sums  of  lOOI.,  &c.  and  other  the  Gifts  aforesud, 
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if  any,  and  that  the  same  ought  to  be  applied  and  made  available  according 
to  the  intentions  of  the  several  Donors  thereof,  and  that  the  defendants 
might  be  ordered  to  account  for  the  same. 
Mr.  Knight  and  Mr.  James  JRusaell^  for  the  Demurrer. 
Sir  JS.  Sugdtn  and  Mr.  0.  AnderdoUj  for  the  Bill. 

The  Vice-Chancbllor  : 
In  my  opinion  this  Demurrer  ought  not  to  be  allowed. 
These  eight  Charities  are  so  directed  to  the  same  objects,  that  it  would  be 
improper  to  file  separate  Informations  as  to  them.  The  first  Sum,  so  far  as 
any  Benefit  is  to  be  derived  from  it,  is — [His  Honor  here  stated  the  objects 
for  which  the  eight  Sums  were  to  be  applied.] — Therefore  these  eight  Sums 
are,  mainly  and  substantially,  for  the  same  objects;  and  it  appears,  upon  the 
Iijfoimation,  that,  owing  to  the  minuteness  of  the  Sums,  each  of  them  could 
not  be  administered  as  the  Donors  pointed  out ;  and,  therefore,  it  appears 
to  me  that  the  Court  ought,  at  the  hearing,  to  deal  with  them  conjointly. 
I  therefore  think  that  this  Information  is  not  multifarious. 

With  respect  to  the  objection  for  want  of  Parties,  as  to  the  first  Sum,  there 
is  a  definite  benefit  given  to  The  Mercers^  Company  ;  and  no  Decree  that 
can  be  made  on  this  Information,  as  to  that  Sum,  can  a&ct  the  Interest  of 
the  Mercers*  Company.    My  opinion  therefore  is,  that  this  is  a  proper  Infor 

mation,  and  that  the  Demurrer  ought  to  be  overruled. 
[  *290  ]        *As  to  the  sweeping  Charges  in  the  Information,  the  Court  will, 
as  was  done  in  the  Case  of  The  Corporation  of  Carlisle  and  other 
Cases,  prevent  the  Corporation  from  being  harrassed  by  any  oppressive  in" 
quiry  founded  on  those  Charges  (a). 


Grxgby  v.  Powell. 

1832  :  8th  &  9th  June.-^Win.^Construdtm.-'Apporitonment-— Rent-charge. 

A.j  on  his  Marriage,  grants  a  Hent-charge,  to  his  Wifo,  out  of  his  Estates,  for  her  Jointarc  i 
whicli  he  secures  by  a  Term  limited  to  Trustees.  By  his  Will,  he  gives  his  Mansion-house 
and  Park,  to  his  Wife,  for  Life,  and  the  rest  of  his  Estates,  to  B.,  and  directs  that  the  Ho< 
pairs,  Painting,  &c.  of  his  Mansion-house  shall  be  paid  for,  by  sale  of  Timber  on  the  Premi- 
ses devised  to  B.,  and  then  he  confirms  the  Settlement.  Held  that  the  Jointure  is  wholly 
raiseable  out  of  those  Premises. 

Joshua  Grigbt,  Esq.  deceased,  the  late  Husband  of  the  Plaintiff,  being 
seised  in  Fee  of  a  Mansion-house,  Park  and  Lands,  m  Drinkstanj  in  Suf- 
folk, which  he  occupied,  and  of  three  Farms  in  Drinkstan^  Hesset  and 

(a)  Sm  Ante,  VoL  IV.  p.  »76,  «ad  m  poit.  sn. 
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HatcsUad^  in  the  same  County,  which  he  let  to  different  Tenants,  by  the 
Settlement  preTious  to  his  marriage  with  the  Plaintiff,  dated  in  December 
1826,  conveyed  all  the  before-mentioned  Hereditaments  to  Trustees  in  Fee, 
to  the  use,  after  the  marriage,  of  himself  for  life,  and,  after  his  decease,  to 
the  use  that  the  Plaintiff,  in  case  she  should  survive  him,  should,  immediate- 
ly after  his  decease,  receive,  thereout,  a  Bent-charge  of  1,OOOZ.  per  An- 
num, for  her  life,  free  from  all  Taxes  and  Deductions  whatsoever,  Parlia- 
mentary or  otherwise,  of  any  nature  or  kind,  the  same  to  be  for  her  Join- 
ture, and  in  lieo  of  Dower  and  Thirds,  with  the  usual  powers  of  distress 
and  entry ;  and^  subject  thereto,  to  the  use  of  Trustees,  for  99  years,  to 
commence  on  the  decease  of  Joshua  Chrighy^  upon  the  usual 
Trusts  for  ^better  securing  the  Hent-charge,  and,  subject  thereto,  [  *291  ] 
to  the  use  of  JoAua  Qrigby  in  Fee. 

Mr.  Grigby  made  his  Will,  dated  the  10th  of  February  1829,  in  the  fol- 
lowing words  :  "  I  direct  that  all  my  just  Debts  be  paid.     I  give  and  devise, 
unto  my  Wife,  Anna   Grighy^  and  her  Assigns,  for  and  during  the  term  of 
her  natural  life,  all  that  my  Mansion-house,  with  the  Yards,  Gardens,  Sta- 
bles, Goach-houflts  and  Appurtenances,  now  in  my  own  occupation,  at  Drinh- 
Stan  aforesaid,  and  also  all  that  my  Park  thereto :  and  I  direct  that  Trees 
and  Timber  shall  be  cut  down  off  my  E3ta1.es  in  the  parishes  of  Hawsteadj 
Sesset  and  Drimkitony  and  sold  to  pay  the  Expenses  of  any  Repairs,  Paint- 
ing or  Glazing,  which'  in  the  opinion  of  the  said  Arma    Origbt/y  shall,  at 
anytime,  be  required  for  any  of  the  said  Hereditaments  so  given  and  devised 
to  her,  for  life,  md  also  for  the  Expense  of  Insurance  of  the  same  Premises 
from  Fire,  which  I  direct  shall  be  done,  and  that  my  Nephew,  John  ffar court 
PoweUy  or  his  Heirs,Executors  or  Administrators,  shall  point  out,  at  proper 
times,  what  Treee  shall  be  felled  for  those  purposes,  and,  if  he  or  they  neg- 
lect or  refuse  to  do  so,  for  one  month  after  notice  in  writing  shall  be  given 
to  him  or  them,  then  the  said  Anna  Qrighy  shall  cause  to  be  cut  down,  and 
sell  6nch  Trees  aeshe  shall  think  proper  for  those  purposes.     And  I  confirm 
the  Settlement  made  on  my  marriage  with  my  present   Wife.     And  I  give 
and  devise,  and  direct  to  be  paid  out  of  all  the  rest  of  my  Real  Estates  in 
Suffolk^  unto  my  Sister,  Charlotte  Orighy^  during  her  life,  220i.  a  year, 
to  be  paid  by  espial  Payments,  the  Ist  day  of  January,  April, 
July  and  October,  free  of  all  charges.     I  direct  that  a  *jq^t\j     { *292  ] 
Sum  of  16t  be  paid,  by  the  aforesaid  Payments,  to  the  Widow 
of  TkomoM  JEav€9^  my  BatKff,  for  her  life,  and  that  she  be  permitted  to  live 
without  rent,  in  the  House  she  now  resides  in.     And,  subject  to  those  two 
Annuities  and  other  conditions  above  specified,  I  give  and  devise  all  my  Real 
Estates  in  EngUtndj  from  and  immediately  after  my  death,  and  also  all  the 
abovementioned  Hereffitaments  so  ^en  to  my  said  Wife  for  her  life,  from 
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and  after  her  decease,  unto  mj  said  Nephew,  John  Harcourt  Powell^  his 
Heirs  and  Assigns,  for  ever.  And  I  direct  that  all  my  Paintings  and  Por- 
traits, in  my  House  at  DrinkstoTij  be  enjoyed  with  the  same  by  my  Wife, 
for  life,  and,  after  her  death,  to  go  with  the  House :  and,  subject  to  the 
payment  of  my  Debts,  and  the  Expenses  of  carrying  this  my  Will  into  Eflfect, 
I  give  and  bequeath  all  my  Household  Furniture,  Plate,  Linen,  China,Wines, 
Stores,  and  all  the  rest,  residue  and  remainder  of  my  Personal  Estate  and 
EBFects  whotsoever,  and  of  every  kind,  unto  my  said  Wife,  AuTia  Origby^  for 
her  own  sole  use  and  benefit ;  and  I  nominate  and  appoint  my  said  Wife, 
and  my  said  Nephew,  J,  S.  Powdl^  Executrix  and  Executor  of  this  my 
Will.'' 

The  Testator  died  on  the  6th  of  March  1829.  GharloUe  Grighy  died  in 
March  1881. 

The  Bill  insisted  that,  in  consequence  of  the  Testator  having  devised  the 
Man^on-house  and  Park  to  the  Plaintiff,  no  part  of  the  Jointure  ought  to  be 
raised  or  paid  thereout,  but  that  it  ought  to  be  wholly  raised  out  of  the 
other  Estates  in  the  Settlement,  and,  if  the  Bents  thereof  were 
[  *293  ]  insufficient  to  pay  the  Jointure,  that  *tbe  deficiency  ought  to  be 
raised  by  Mortgage  of  those  Estates  :  and  the  Bill  prayed  for  a 
declaration  to  the  same  effect,  and  for  relief  accordingly. 

The  Defendant,  J.  ££.  Powell^  in  his  Answer,  said  that  the  Testator  did 
not  intend  that  the  whole  of  the  Jointure  should  be  raised  and  paid  out  of 
such  parts  of  the  settled  Estates  as  were  not  devised  to  the  Platintiff,  be- 
cause he  well  knew  the  rental  and  value  of  his  Property,  and  that  the  Bents 
thereof,  exclusive  of  the  Mansion-house  and  Park,  were  not  sufficient  to  pay 
the  Jointure :  and  he  submitted  that  all  the  Property  in  the  Settlement, 
including  the  Mansion-house  and  Park,  ought  to  contribute  rateably  to  the 
Payment  of  the  Jointure. 

Sir  E,  Sugden  and  Mr.  Koe,  for  the  Plaintiff: 

The  Testator  intended  that  his  Wife  should  have  his  Mansion-house  and 
Park,  free  from  all  Expense.  He  expressly  confirms  the  Settlement  on  his 
marriage,  and  provides  for  the  Expenses  of  Bepairs,  Painting,  Glazing  and 
Insurance.  She  cannot  be  considered  to  have  the  subject  of  the  Devise, 
free  from  Charges,  if  she  is  to  take  it  subject  to  the  Bent  charge.  The  Tes- 
tator intended  her  to  have  the  1,000Z.  a  year,  and  the  House  and  Park,  and 
that  she  should  have  the  latter  free  from  all  Beprizes,  much  more,  free  from 
all  Incumbrances.  He  meant  to  place  her  in  the  same  situation,  with  re- 
spect to  the  House  and  Park,  as  he  stood  in  himself:  and  he  was  not  subject 
to  the  Bent-charge.  The  Devise  to  the  Nephew  is  in  the  following  words  : 
^^  And  subject  to  those  two  Annuities,  &c."  So  that  the  Nephew  is  to 
have  no  benefit,  till  the  death  of  the  Wife,  of  the  Estates  devised  to 
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her  ;  bat  he  is,  indirectly,  *atteinpting  to  get  a  benefit.     KnigM     [  *294  ] 
v.  Cahhorpe  (a).     That  is  not  so  strong  a  Case,  in  favour  of  the 
Widow,  as  the  present ;  for  it  does  not  appear  that  the  Testator  confirmed 
the  Settlement,  by  his  Will. 

Mr.  Knight,  Mr.  Preston  and  Mr.  JRolfej  for  the  Defendant,  J.  H. 
Powell : 

The  mere  fact  of  Devise,  does  not  imply  an  exemption  from  the  Incum- 
brance .  The  Devisee  takes  the  Estate  with  all  its  charges,  and,  unless  there 
be  special  words,  the  portion  of  the  Property  devised,  is  not  exempted  from 
contribution.  The  Testator  has  not  done  enough  to  throw  the  entire  burden 
upon  the  other  parts  of  the  Estates.  There  is  not  language  enough  in  this 
Will,  to  create  a  new  Bent-charge.  The  Gifts  of  the  Annuities  to  the  Sis- 
ter and  Baliff  's  Widow,  show  that  the  Testator  had  present  to  his  mind  the 
expressions  which  were  necessary  to  throw  a  charge  on  any  particular  portion 
of  his  Estates,  and,  if  he  had  intended  that  his  Wife  should  have  the  Man* 
sion-house  and  Park,  free  from  the  Rent-charge,  he  would  have  said  that  ic 
should  come  out  of  the  other  parts  of  his  Estates,  as  he  has  done  with  res- 
pect to  the  Annuities  to  his  Sister  and  the  Saliff  *s  Widow.  The  words  ^^  I 
confirm  the  Settlement  made  on  my  marriage,"  were  used  in  order  to  pre- 
vent the  Rent-charge  from  being  extinguished  at  Law  by  the  Acceptance  of 
the  Devise  (6). 

[The  Vice- Chancellor :  The  intervention  of  the  Term  prevents  the  Rent- 
charge  from  being  defeated.] 

The  Term  was  created  merely  for  further  securing  the  Rent- 
charge  whilst  legally  subsisting.  The  Settlement  *makes  the  [  *295  ] 
Rent-charge  issue  out  of  the  Mansion-house  as  well  as  the  other 
settled  Property.  Then  what  does  the  confirmation  of  the  Settlement 
amount  to  ?  It  preserves  the  Rent-charge  in  a  Court  of  Equity,  and  sets 
up  the  Settlement  as  it  stood,  and  does  not  make  the  Rent-charge  issue  out 
of  any  particular  part  of  the  settled  Estates.  Besides,  words  of  confirma- 
tion similar  to  those  in  this  Case,  are  frequently  used  by  Testators  as  mere 
words  of  course,  and  without  any  particular  object.  When  the  Testator  de- 
vises the  part  of  his  Estates  which  is  charged  with  the  two  Annuities,  to  his 
Nephew,  he  devises  it,  expressly,  subject  to  those  two  Annuities  ;  he,  there- 
fore, evidently  intended  that  those  two  Annuities  were  all  that  his  Nephew 
was  to  be  subject  to  under  the  Will.  The  omission  to  charge  the  Rent  charge 
on  the  other  parts  of  the  Estates,  shows  that  it  was  the  testator's  intention 
that  the  Mansion-house  and  Park  should  be  subject  to  it.  It  is  making  a 
Win  for  the  Testator  by  conjecture,  to  say  that  the  Rent-charge  is  to  be 

(a)  1  Vera.  847.  (&)  See  Co.  Litt  147  b. 
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raised  exclusively  out  of  the  parts  of  the  Estate  not  devised  to  the  Wife. 
The  Provisions  as  to  Repairs,  &c.,  shows  that  the  Estate  was  a  scanty  secu- 
rity for  the  Rent-charge,  and  that  the  Wife  had  the  whole  value  of  it  in  the 
Rent-charge.  Is  it  to  be  imputed,  to  the  Testator,  that  he  intended  that  the 
Trustees  of  the  Term  should,  de  anno  in  annum,  Mortgage  the  Estate  to 
raise  part  of  the  Rent-charge  ? 

KnigJU  v.  Calthorpe  is  not  Law  (<?).     There,  no  Term  was  created  for 

securing  the  Rent-charge  ;  the  Widow,  by  her  own  act  in  accept- 

[  •296  ]     ing  the  Devise,  had  extinguished  'the  Rent  charge,  and  yet  The 

Lord  Chancellor  says  that  she  might  distrain,  in  all  or  any  part 

of  the  Lands,  for  her  Rent.     In  Sergeant  SilPs  Copy  of  Eq.  Ca.  Ab., 

there  is  written  the  following  observation  on  that  Case,  in  the  margin  of  the 

page  in  which  it  is  contained :  ^^  This  Case  is  not  correct  upon  principle." 

The  Vicb-Chancellor  : 

The  Testator  appears,  on  the  face  of  his  Will,  to  have  been  conusant  that 
his  Wife  was  entitled  to  a  Rentcharge  of  1,0002.  a  year,  under  his  Settle- 
ment. He  gives  to  her  his  Mansion-house  and  Park,  which,  ordinarily  speak- 
ing, do  not  produce  profit:  and,  on  the  face  of  his  Will,  he  shows  a  clear 
intention,  not  only  that  she  shall  have  the  Mansion-house  and  Park,  but  that 
she  shall  take  them  in  an  unusually  beneficial  manner,  and  exempt  from  all 
Charge  ;  for  he  directs  that  the  Repairs,  Painting,  Glasdng  and  Insurance 
shall  be  done  at  the  Expense  of  the  other  part  of  his  Estate,  as  his  Wife 
shall  think  proper.  Then  he  uses  the  following  words :  "  And  I  confirm  the 
Settlement  made  on  my  marriage  with  my  present  Wife."  Admitting  that 
the  mere  effect  of  the  Devise  would  be  to  extinguish  part  of  the  Annuity, 
no  other  effect  can  be  attributed  to  these  words,  except  that  of  giving,  to 
the  Wife,  the  1,0002.  a  year ;  and  the  inference  is,  that  he  intended  that 
she  should  have  the  1,0002.  a  year,  in  addition  to  the  Mansion-house  and 
Park.  It  appears  to  me  that  there  is  no  other  mode  of  construing  this  Will, 
than  by  giving,  to  the  Wife,  the  double  benefit. 

The  Will,  in  Knight  v.  Calthorpe,  bears  a  strong  resemblance  to  the  one 
in  this  Case.     But  there  are  words  in  this  Will,  which  are  not 
[  *297  ]     found  in  that,  and  which  'enable  me  to  put  that  construction  upon 
this  Will  which  I  have  mentioned. 

I  am  of  opinion  that  this  Lady  is  entitled  to  have  the  Rent-charge  of 
1,0002.  a  year,  wholly  raised  out  of  those  parts  of  the  Estates  which  are 
not  devised  to  her. 

(c)  See  Ru8hout  v.  Ihuhout,  6  Bro.  P.  C.  89,  and  Chuter  v.  WUtet^  Amb.  247. 
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Wharton  v.  Lord  Durham. 

1832:  aiBt,  23d  and  26th  NoTcmbcr.— Por/»on».— 5«/iV/ort/on. 

W.  Bequeathed  5,000/.  to  the  Dnughtcr  of  his  Brother  J.  charged  on  his  Kenl  Estates,  and  di- 
reeled  the  Interest  to  be  raised  for  her  Rfaintcnnnee,  if  J.  should  so  direct ;  and  lie  devised 
his  Ileal  Estates  so  ehargcd,  to  J.  in  Fee.  J.  bequeathed  10,000/.,  in  Trust  for  his  Daagh- 
tcr  for  life,  and  after  her  death,  in  Trust  for  her  Children,  and  declared  that  that  Sum  should 
be  in^ addition  to  the  Sums  which  she  was  entitled  to  under  IK.'s  AVill.  The  l)nnt;hter  af- 
terwards married.  Her  Father  advanced  to  her  Husband  15,000/.  as  his  Daughter's  Mar- 
riage Portion,  and,  by  the  Settlement,  Pin-raoncy  and  a  Jointure  for  the  Wife,  and  Portions 
tor  the  ifounger  Children  of  the  Marriage,  were  provided  out  of  the  Husband's  Property,  and 
the  15,0tX)/.  was  declared  to  be  in  satisfaction  of  the  Sums  which  the  Wife  was  cntiikd  to 
under  W:$  Will.    Held  that  the  10,000/.  was  Dot  satisfied  by  the  Alarriagc  Portion. 

William  Lambton,  Esq.  by  his  Will,  dated  in  1772,  devised  his  Real 
Estates  to  Trustees,  for  1,000  years,  in  Trust  to  raise  15,000/.,  which  ho 
directed  to  be  equally  divided  amongst  his  Nephew  and  Nieces,  Ealph 
John  Lamhtoriy  Susan  Mary  Ann  Lambton  and  Jane  Dorothy  Lambton^  at 
the  usual  periods  :  and,  until  their  Portiotns  should  become  payable,  he  au- 
thorised the  Trustees  to  raise  yearly,  for  their  maintenance  and  cducationi 
any  Sums  not  exceeding  the  interest  at  8i.  per  Cent,  of  their  respective 
Portions,  in  case  their  Father  should  direct  it  to  be  raised  ;  and,  subject 
thereto,  he  devised  his  Estates  to  his  Brother,  John  Lambton^ 
in  Fee. 

•  John  Lambton,  by  his  Will,  dated  the  17th  of  November  [  '298  ] 
1788,  gave  10,000/.  to  Trustees,  one  half  to  be  paid  at  the  end 
of  three  years,  and  the  other  half  at  the  end  of  six  years  after  his  death, 
with  4/.  per  Cent.  Interest  from  his  decease,  in  Trust,  with  the  consent  of 
his  Daughter,  Susan  Mary  Ann,  to  invest  the  10,000/.  in  the  usual  Securi- 
ties, and  to  pay  the  Interest  to  her,  for  life,  and,  after  her  death,  to  pay 
the  Capital  unto  and  amongst  all  and  every  her  Child  and  Children,  in  such 
Shares,  at  such  times,  and  under  such  restrictions,  as  she,  whether  coverto 
or  sole,  should,  by  Deed  or  Will,  appoint,  and,  in  default  thereof,  to  pay 
the  same  amongst  all  and  every  her  Child  or  Children  equally  ;  the  Sliares 
of  sons  to  be  vested  at  21,  and  the  Shares  of  Daughters  at  21  or  marriage, 
and  to  be  paid  to  such  of  her  Sons  as  should  be  under  21  At  her  death, 
when  they  should  attain  21,  and  to  such  of  them  as  should  Attain  21  in  her 
lifetime,  at  the  end  of  six  months  after  her  death,  with  Interest  from  her 
death,  and  the  Shares  of  Daughters  to  be  paid  to  sach  of  them  as  should 
be  under  21  and  unmarried  at  her  death,  at  their  ages  of  21  or  days  of 
marriage,  and,  to  such  of  them  as  should  attain  21  or  be  married  in  her 
life-time,  at  the  end  of  six  months  after  her  death,  with  Interest  from  her 

Vol.  V.  24 
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death :  and  the  Testator  directed  the  Trustees,  after  his  Daughter's  death, 
to  apply  the  Interest  of  the  Shares,  for  the  Maintenance  and  Education  of 
her  Children,  until  their  Shares  should  become  payable.  And  he  authoriz- 
ed the  Trustees,  at  any  time  or  times,  during  the  life  of  his  Daughter,  with 
her  consent  in  writing,  to  apply  such  part  of  the  10,000Z.  as  she  should  di- 
rect, for  the  benefit  and  advantage  of  her  Child  or  Children,  as  she  should 
direct,  notwithstanding  their  portions  should  not  have  become 
[  *299  ]  payable,  and  also,  at  any  time  Wter  the  decease  of  his  Daugh- 
ter, to  apply  any  part  of  the  Portions  of  her  Sons,  for  their  ad- 
vancement, notwithstanding  the  same  should  not  have  become  payable :  and 
he  provided  that,  if  his  Daughter  should  have  no  Child,  or  if  she  should 
have  Children,  and  her  Sons  should  die  under  21,  and  her  Daughters  under 
21  and  unmarriec^,  the  10,000Z.  should  fall  into  the  Residue  of  his  Personal 
Estate. 

The  Testator  then  gave  another  Sum  of  10,OOOZ.  upon  similar  Trusts, 
for  the  benefit  of  his  Daughter,  Jane  Dorothy^  and  35,000Z.  on  certain 
Trusts  for  the  benefit  of  his  Son,  Malph  Johtij  and  declared  that  the  Sums 
so  given  in  Trust  for  his  Son  and  Daughters,  were  over  and  above  the  sev- 
eral Sums  of  5,0002.,  5,0002.,  and  5,0002.  devised  to  them  by  the  Will  of 
bis  Brother,  William  Lambton  ;  and  he  gave  the  Residue  of  his  Real  and 
Personal  Estate,  charged  with  the  payment  of  his  Debts  and  Legacies  in 
aid  of  his  Personal  Estate,  to  his  Son,  William  Henry ^  for  life,  with  Re- 
mainders to  his  first  and  other  Sons  in  Tail  Male,  with  Remainders  over, 
and  he  bequeathed  the  Residue  of  his  Pers<mal  Estate  to  his  Son  WilUam 
Henry ^  and  appointed  him  sole  Executor  of  his  Will. 

By  Articles  previous  to  the  marriage  of  Susan  Mary  Ann  Lambton  with 
the  PlaintiflF  John  Wharton^  Esq.,  dated  the  9th  of  October  1790,  after 
reciting  that  it  had  been  agreed  that,  in  consideration  of  15,0002.  which 
John  Lambton  had  agreed  to  give  to  J.  Wharton^  as  the  Marriage  Portion 
of  his  Daughter,  J".  Wharton  should  secure  to  her,  during  their  joint  lives, 
the  annual  Sum  of  5002.,  for  Pin-money,  and  should  also  secure  to  her 
a  Jointure  of  1,2002.  per  annum,  and  should  also  secure  such 
[  •SOO  ]  •Portions  for  the  Daughters  and  younger  Sons  of  the  marriage 
as  thereinafter  mentioned,  and  it  appearing,  from  the  situation 
and  circumstances  of  J.  Wharton's  Property,  to  be  inexpedient  to  make  an 
actual  Settlement  to  the  effect  agreed  on,  till  after  the  death  of  Mrs.  Mar- 
garet Wharton  and  Mrs.  Ann  Farquharson,  (two  of  his  Aunts,)  that  it 
had  been  agreed  that  Wharton  should  enter  into  the  Covenants  thereinafter 
contained,  and  that  the  payment  of  the  15,0002.  should  be  postponed  in  the 
manner  thereinafter  mentioned,  and  that,  in  the  mean  time,  that  Sum  should 
be  subservient  to  the  purposes  o£  the  intended  Setdement  in  manner  there- 
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inafter  mentioned  :    «/.  V/uarton^  in  consideration  of  the  marriage  and  of 
tha  15,000Z.  thereinaifcar  covenanted  to  be  paid  by  Join Zomiton,  cavenank 
ed  with  WilliaTi  Eenry  Lamlton  and  Ralph  John  Lamhton^  that^  in  case 
the  marriage  chould  bke  efifect,  he  would  pay  600Z.  per  annum  to  Suzan 
Mary  Ann  Lamhion^  during  their  joint  lives,  for  her  separate  use,  and  that, 
within  si::  nioncha  after  the  death  of  Mrs.  Margaret   Wharton^  if  Sman 
Mcry  Ann  Lamhton  should  be  then  living,  he  would  further  secure  that 
Sum  as  tre  Trustees  should  require,  and  also  that  he  would,  in  like  manner, 
secure  to  Gman  Mary  Ann  Lamhtonj  during  her  life,  in  case  she  should 
survive  hlj[i,  an  Annuity  of  1,200Z.,  commencing  from  his  death,  and  furth- 
er that  he  vo\\\A  :>ecure,  within  six  months  after  the  death  of  Mrs.  Ann 
Farqzihareony  upon  Estates  either  in    Yarkshirej  Durham  or  Northumber- 
land^ or  upon  Government  or  Real  Securities,  the  Sums  of  Money  after 
mentioned,  for  the  Portions  of  all  the  Children  of  the  marriage,  except  an 
eldest  or  only  Son,  that  is  to  say,  if  there  should  be  only  one  such  Child,  if 
a  Son,  30,00OZ.,  but  if  a  Daughter,  20,000Z.,  to  be  vested  in  and 
payable  to  a  Son  at  21,  and  a  Daughter  'at  21  or  marriage,  if    [  •301  ] 
such  times  of  payment  should  happen  after  the  death  of  John 
WhartoUj  but  if  in  his  life-time,  then  the  payment  to  be  postponed  till  six 
months  after  his  death,  and  to  carry  Four  per  Cent.  Interest  in  the  mean 
time  :  and,  if  there  should  be  two  or  more  such  ChildrCi!*,  then  the  SO,OOOZ. 
to  be  for  their  Portions,  and  to  be  divided  amongst  them  in  such  Shares  as 
J.  Wharton  and  Miss  Lamlton  should  appoint,  and,  in  default  thereof,  to 
be  equally  divided  amongst  them,  and  to  be  vested  in  and  payable  to  them 
at  the  times  before  mentioned,  but  in  case   Wharton  and  Miss  Lamhton 
should,  during  their  joint  lives,  direct  any  part  of  the  vested  Portions  lo 
be  raised  and  paid  in  his,  Wharton^ 8^  life-time,  the  same  should  be  raised 
and  paid  accordingly,  and  that,  after  Wharton^ 8  death,  the  Trustees  should 
have  power  to  apply,  out  of  the  Rents  of  the  Estates,  or  out  of  the  Interest 
of  the  Funds  charged  with  the  Portions,  such  Sums  as  should  be  necessary 
for  the  maintenance  and  education  of  the  Children  until  the  Portions  should 
become  payable,  not  exceeding  the  Interest  of  their  Portions  at  Four  per 
Cent,   per  Annum  ;  and  that,  in  case  any  younger  Son  should  die  under 
21  or  become  an  eldest  or  only  Son,  before  his  Portion  became  payable,  or 
any  Daughter  should  die  under  21  and  unmarried,  then  that  such  Child's 
portion,  as  well  original  as  accrued,  should  accrue  to  the  survivors,  and  bo 
vested  and  paid  at  the  same  times  as  the  original  Portions ;  and,  if  there 
should  be  but  one  such  surviving  or  other  younger  Child,  then  such  ooly 
younger  Child,  if  a  Son,  should  be  entitled  to  the  whole  of  the  Portion  or 
Portions  of  the  Children  so  dyiiig,  or  such  younger  Son  becoming  an  eldest 
or  only   Son,  as  the  case  should  happen,  but,  if   a  Daughter,  then 
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[  •302  ]     only  to  so  much  thereof  as,  •together  with  her  original  Portion, 
^vould  make  up  20,000Z.     And  Wharton  covenanted  that  incase 
he  should  die  before  the  Jointure  and  Portions  were  secured,  all  the  Estates 
of  which  he  should,  at  his  death,  be  seised  in  Fee,  should  stand  charged 
therewith  until  the  same  should  be  effectually  secured  by  his  Heirs,    And 
J.  Lambton  covenanted  that,  if  Wharton  should,  in  the  life-time  of  Miss 
LambtoYiy  perfect  the  Securities  for  the  Annuities  of  500i.  and  1,200?.,  or 
if  Miss  Lambton  should  die  in   Wharton's  life-time,  he,  John  Lamhton, 
would  pay  the  15,000i.  to  Wharton,  as  and  for  the  Marriage  Portion  of 
his  Daughter,  immediately  on  the  perfecting  of  the  Securities  or  the  death 
of  Miss  Lambton,  whiph  should  first  happen,  and  that  he  would  pay,  to 
Wharton^  Interest  at  4?.  10«.  per  Cent,  until  the  Principal  should  become 
payable  upon  either  of  the  events  aforesaid,  but  if  Wharton  should  die  be- 
fore perfecting  the  Security  for  the  1,2002.  per  annum,  leaving  Miss  Lamb- 
ton surviving,  that  then  the  15,000/.  should  not  be  paid  until  her  death,  and 
the  Interest  thereof,  from  Wharton^s  death,  should  be  paid  to  her  towards 
the  discharge  of  the  1,2002.  per  annum.     Provided  that  if  the  Heirs,  Exe- 
cutors, Administrators  or  Assigns  of  J.    Wharton  should,  after  his  death, 
make  a  sufficient  security  for  the  Jointure  and  Portions,  then  the  15,000Z, 
should,  with  Miss  Lambton's  consent  in  writing,  be  paid  to  Wharton's  Exe- 
cutors or  Assigns.     And  it  was  thereby  agreed  and  declared  by  all  the 
Parties  thereto,  and  especially  by  John  Lambton,  John  Wharton  and  Miss 
Lambton,  that  the  said  Portion  or  Sum  of  15,000Z.,  was  in  full  satisfaction 
and  discharge  of  all  and  every  the  sums  and  sum  of  Money  which  Miss 
Lambton  was,  or  could  claim  to  be  entitled  to  by  virtue  of  any 
[  •SOS  ]     Gift,  Bequest  or  Devise  in  or  under  the  Will  of  •her  Uncle  Wil- 
Ham  Lambton,  and  that  the  Jointure  was  in  lieu  of  Dower. 
The  marriage  was  solemnized  on  the  1-ith  of  October  1790;  and,  on  that 
day,  Mrs.  Wharton  attained  21.     Mrs.  Margaret  Wharton  and  Mrs.  Ann 
Farquharson  having  died,  Mr.  Wharton,  on  the  21st  of  August  1793,  made 
a  Settlement  in  strict  conformity  to  the  Articles,  and  containing  the  same 
declaration  as  to    the  satisfaction  of  Mrs,    JVharton's  claims  under  her 
Uncle's  Will,  and  a  Covenant,  by  Wharton,  with  John  Lambton,  that  he, 
JVharion,  would,  at  any  time  thereafter,  do  any  act  that  might  be  necessary 
for  releasing  all  and  every  the  sums  and  sum  of  Money  which  he  or  his 
Wife  were  entitled  to  by  virtue  of  any  Devise  or  Bequest  in  or  under  the 
Will  of  William  Jjambton:  and,  on  the  execution  of  the  Settlement,  J". 
Lambton  paid  the  15,000Z.  to  Mr.  WTiarton. 

John  Lambton  died  in  1794,  whereupon  his  Son,  William  Henry,  enter- 
ed into  the  possession  of  his  Real  Estates  under  his  Will.  William  Henry 
Lambton  died  in  November  1797,  leaving  the  Defendant,  John  Q-eorge^ 
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(who  was  afterwards  created  Earl  of  Durharn)  his  only  Son,  who  thereupon 
became  Tenant  in  Tail  Male  of  the  Estates  devised  by  the  Will  of  John 
Lambton. 

Mr.  and  Mrs.  Wharton  had  Issne  two  Daughters  only,  Siuan  and  Mar- 
gartt.  Susan  attained  21  in  1818,  and  died  intestate  and  unmarried  in 
1820  ;  and  her  Father  took  out  Administration  to  her.  Margaret  attained 
21,  in  1815,  and,  in  the  same  year,  married  Thomas  B.  Leonard^  Esq. 
She  died  in  1818,  without  Issue,  and  her  Husband  took  out  Ad* 
ministration  to  *her.  Lord  Durham  having  barred  the  Entail  [  *804  ] 
created  by  the  will  of  J.  LambUm^  agreed,  in  1826,  to  sell 
part  of  the  Estates  to  Lord  JSldon.  The  Conveyancer  who  advised  on  the 
Tit}e  for  Lord  Eldon^  required  either  a  Belease  or  an  Indemnity  to  be 
given  in  respect  of  the  Legacy  bequeathed  in  Trust  for  Mrs.  Wharton  and 
her  Children,  by  her  Father's  Will.  This  led  to  a  communication  with  Mr. 
and  Mrs.  Wharton^  whereby  they,  at  the  latter  end  of  1826,  first  gained  a 
knowledge  of  the  Bequest,  and,  on  the  22d  July  1829,  they  filed  the  Bill 
in  this  Cause  against  Lord  Durham^  Mr.  Leonard^  and  the  Personal  Repre- 
sentatives of  J.  Lambton  and  W,  H.  Lambton  and  of  the  surviving  Trustee 
of  the  Legacy,  charging  that  the  Plaintiff  (and  which  was  supported  by 
Evidence)  was  her  Father's  favourite  Child :  that  the  15,0002.  which  was 
paid,  by  Jl  Lambton^  to  Mr.  Wharton^  in  pursuance  of  the  Articles,  was 
not  intended  to  be  a  satisfaction  of  the  Legacy :  that  the  15,000Z.  was  paid 
to  Mr.  Wharton^  for  his  own  use,  and  that  neither  Mrs.  Wharton  nor  her 
Issue  derived  any  benefit  therefrom :  and  praying  that  the  Trusts  of  Jl 
LambiorCs  Will,  especially  such  as  concerned  the  raising  and  investing  of 
the  10,0002.  and  Interest,  might  be  carried  into  effect. 

The  Defendant,  Lord  Durham^  by  his  Answer,  admitted  that  the  Legacy 
had  not  been  paid,  and  that  he  had  received  Assets,  from  his  Father's  Per- 
sonal Estate,  sufficient  to  pay  the  Legacy  :  but  he  insisted  that  the  Plain- 
tiffs had  been  guilty  of  great  laches  in  not  applying  to  W.  H,  Lambton  or 
his  Executors,  for  payment  of  the  Legacy  out  of  J.  Lambton^s  Personal 
Estate ;  and  that  it  clearly  appeared,  by  the  Articles,  that  it  was 
the  intention  of  the  Parties  thereto,  that  •10,0002.,  part  of  the  [  '305  ] 
15,0002.  given  as  the  Marriage  Portion  of  Mrs.  Wharton^  should 
be  a  satisfaction  of  the  Legacy. 

Sir  Edward  Sugden,  Mr.  Knight  and  Mr.  W.  Pole,  for  the  Plaintiffs : 

In  order  to  raise  a  question  of  Satisfaction,  both  the  funds  must  go  to  the 
same  Parties.  A  Legacy  to  a  Parent  may,  indeed,  be  satisfied  by  a  Settle- 
ment on  the  marriage  of  the  Parent,  extending  to  the  Issue  :  but  this  is  the 
converse  of  that  Case.  The  15,0002.  was  not  settled,  but  was  paid  to  Mr. 
JFharUm.    Although  the  Articles  provided  that  the  15,0002.  should  be  a 
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Bocurity  for  the  Pin-money  and  Jointure  until  Wharton  perfected  the  Set- 
tlement, it  was,  in  no  case,  to  be  a  security  for  the  Portions,  which  were  to 
be  raised  out  of  other  Funds.  There  is  no  Case  in  which  a  Sum  Paid  to  a 
Parent,  has  been  held  to  be  a  satisfaction  of  limitations  to  his  Issue. 

The  Provisions  made  for  Children,  by  the  Will  and  by  the  Settlement, 
differ,  in  many  respects,  from  each  other.  By  the  Will,  the  power  of  ap- 
pointing the  Shares,  is  given  to  the  Wife  alone ;  by  the  Settlement,  it  is 
given  to  the  Husband  and  Wife;  and,  therefore,  the  mind  of  the  Husband 
would  control  the  will  of  the  Wife.  By  the  Will,  the  10,000 1,  is  settled  on 
the  Wife  and  Children,  without  the  interposition  of  any  interest  in  the  Hus- 
band, 80  that  the  Father's  existence  would  have  no  effect  on  the  Children's 
Portion.  By  the  Settlement,  the  payment  of  the  Portion  is  postponed  till  after 
the  Father's  death.  All  the^Children  of  every  marriage  which  Mrs.  Wharton 
might  contract,  would  be  entitled  to  shares  of  the  10,000  h  ;  but 
[  'SOB  ]  by  the  •Settlement,  Portions  are  provided  for  the  younger  Children 
only  of  the  marriage  :  an  eldest  Son  takes  no  share ;  and,  if  there 
had  been  an  only  Son,  nothing  would  have  been  to  be  raised.  Suppose  that 
Wharton  had  died  soon  after  the  marriage,  without  Issue,  leaving  his  Wife 
surviving,  and  that  she  had  married  again  and  had  Issue,  then  there  would 
have  been  no  conflict ;  lor  there  would  have  been  nobody  to  claim  the  Por- 
tions provided  by  Wharton.  On  what  principle  is  it  that  the  eldest  Son  of 
Mr.  and  Mrs.  Wharton^  or  her  Issue  by  a  subsequent  marriage,  are  to  be 
excluded  from  participating  in  the  Legacy,  by  a  provisou  made  for  other 
persons,  from  which  they  derive  no  benefit. 

At  the  date  of  the  Settlement,  large  arrears  of  Interest  were  due  on  the 
Legacy  of  5,000/.  given,  to  Mrs.  Wharton^  by  her  Uncle's  Will.  John 
Lambton^  by  his  Will,  expressly  declares  that  the  Sums  which  he  had  given 
in  Trust  for  his  Son  and  Daughters,  were  to  be  in  addition  to  the  Legacies 
given  to  them  by  his  Brother's  Will.  By  the  Settlement  it  was  expressly 
agreed,  between  the  Parties,  that  the  15,0002.  should  be  in  satisfaction  of 
all  Sums  which  Mrs.  Wharton  was,  or  might  claim  to  be  entitled  to  under 
her  Uncle's  Will :  sothat,  by  paying  the  15,0002.,  John  ZamSio/i  discharged 
himselffrom  the  liability  to  pay  the  5,0002.  and  the  arrears  of  Interest.  A 
bargain  made  with  a  Child  for  one  purpose,  cannot  be  used  for  another  pur- 
pose ;  what  is  given  expressly  in  discharge  of  one  claim,  cannot  be  extended 
to  discharge  another  claim. 

The  eldest  Son  takes  nothing  but  land  under  the  Settlement :  and  Real 

Estate  cannot  be  a  satisfaction  of  a  Legacy  of  Personalty.    There 

[  'SOT  ]     is  no  such  doctrine  'as  partial  satisfaction  ;  consequently,  as  the 

eldest  Son's  claim  is  not  satisfied,  the  claims  of  the  younger  Child- 


CASES  IN  GHANCEBY.  808 


18a2.— Whmrton  t.  Lord  Barluuii. 


ren  most  remain  unaffected.  Baugh  ▼.  Bead  (a),  Alletfn  7.  AUeyn  (&), 
Bell  V.  Col&man  (c),  Mathewn  v.  Mathews  (d),  Boome  v.  Boowe  (e), 
Burg^n  y.  Mav)hey  (/),  Drew  v.  Bidgood  (^). 

It  is  proved  that  Mrs.  ^Aarton  was  her  Father's  favourite  Child :  that 
IB  the  reason  why  he  made  a  larger  provision  for  her,  than  he  did  for  his  other 
Daughter.  The  delay  in  prosecuting  the  claim,  is  satisfactorily  account- 
ed for ;  as  the  plaintiffs  knew  nothing  of  the  Legacy  until  1826.  Time 
18  not  inmsted  on  as  a  bar ;  and  Lord  Durham^  by  his  Answer,  admits  that 
neither  Principal  nor  Interest  has  ever  been  paid.  He  rests  hb  defence  on 
the  ground  of  satisfaction  only,  insisting  that  the  Legacy  never  was  payable. 
Mrs.  Wharton  is  a  married  Woman ;  and  therefore,  time  could  not  run 
against  her,  and  the  interests  of  the  Children  are  not  yet  come  into  posses- 
sion. Parker  v.  Ash  (A),  Lee  v.  Brown  (i),  Drewe  v.  Bidgood  (A),  Han* 
bury  V.  ManburyQ)^  Pickering  v.  Lord  Stamford  {m)y  Chalmern  v. 
Bradley  (n).  The  Plaintifi  are  entitled  to  Interest  on  the  10,0002.,  from 
the  death  of  John  Lamhton.  Staekhause  v.  BameUm  (a),  Monypenny  v. 
Brutaw  (p). 

*Mr.  Bolfe^  for  the  Defendant  Leonard :  [  *308  ] 

Mr.  J.  Lambtan  did  not  stand  in  Loco  ParentU  to  the  Party 
for  whom  I  s^^pean  The  question  of  satisfaction  never  can  arise  except  be- 
tweenPersons- who  stand  to  each  other  in  the  relative  situations  of  parent  and 
child.  Why  is  not  my  Client  to  remain  in  the  situation  of  a  Legatee  under 
the  Win  of  «7.  Laimbtcn  ?  Is  he  to  be  deprived  of  the  benefit  to  which  he  is 
entitled  in  right  of  his  Wife,  because  something  has  been  given  to  another 
person.  If  Mrs.  Leonard  had  been  a  Daughter  of  Mrs.  Wharton  by  a 
second  marriage,  she  would  have  taken  nothing  under  the  Settlement. 

The  Solicitor' General^  Mr.  Pepye  and  Mr.  Stephenson j  for  the  Defend* 
ant  Lord  Durham : 

There  is  no  foundation  for  saying  that  Mrs.  Wharton  was  her  Father's 
iavourite  Child.  The  Witness  who  has  been  examined  to  prove  that  allega- 
tion, says  that  he  never  heard  J.  Lambton  express  any  particular  affection 
for  any  one  of  his  Children  in  preference  to  the  others,  and  that  he  does 
not  recollect  any  particular  circumstance  relating  to  the  matter  in  question, 
but  merely  that  the  general  impression  of  his  mind  was  that  she  was  her 
Father's  favourite  Child.  By  the  Will,  the  two  Daughters  are  equally  pro- 
vided for.  John  Lambton  was  aware  that  the  Real  Estate  of  which  he  was 
seised  in  Fee,  was  liable  to  the  payment  of  the  two  sums  of  5,0002.,  to 

(a)  3  Bro.  C.  C.  191,  and  1  Yes.  Jan.  267.    (6)  2  Yes.  jnn.  37.    (c)  6Madd«22. 

id)  2  Yez.  6S6.  («)  8  Atk.  181.  (/)  10  Yes.  319.       (g)  2  Sim.  &  Stn.  424. 

{h)  1  Vera.  266.  (i)  4  Yes.  862.  (k)  2  Sim.  &  Stn.  424. 

(/)  3  Bro.  C.  C.  862.  (m)  2  Yes.  jan.  272  and  681.    (n)  1  J.  &  W.  61. 

(o)  10  Yes.  467.  {p)  2  Bnss.  ftMyln.  117. 
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which  his  Daughters  \rere  ontitlod  under  his  Brother's  Will.  He  iutended 
that  each  of  them  should  have  a  Portion  to  the  amount  of  15,000Z.,  and  no 
more,  and  that  those  Portions  should  be  made  up  of  the  sums  of  5,0002., 
and  of  the  Legacies  of  10,000/.  which  he  gave  to  them  ;  and  he  disposes 
.  of  all  the  remainder  of  bis  Property,  to  other  Persons.  In 
[  •SOG  ]  •both  Wills,  the  Legacies  to  the  Daughters  are  called  ''  Por- 
tions." Throughout  the  Articles,  the  15,000Z.  is  spoken  of  as 
^'  the  Marriage  Portion"  of  Mrs.  Wharton,  Can  she  then  be  entitled  to  a 
double  Portion  7  She  came  of  age  on  the  day  of  her  marriage,  and  was 
therefore  capable  cf  binding  herself  by  Contract,  and  she  did  contract  to 
take  the  15,0002.,  as  her  Marriage  Portion,  and, purchased,  with  it,  the  pro- 
visions made  for  herself  and  her  Issue  by  the  Settlement,  and,  consequent* 
ly,  it  is  a  satisfaction  of  the  Portion  under  her  Father's  Will. 

In  cases  of  this  nature,  the  only  question  is  whether  both  Sums  are  in- 
tended for  the  same  purpose :  if,  as  is  clearly  the  case  here,  they  are  both 
dealt  with  so  as  to  be  applicable  to  the  purposes  of  a  Marriage  Portion,  then 
it  is  a  case  of  satisfaction.  It  is  not  necessary  that  both  the  Sums  should 
be  of  the  same  amount,  or,  if  one  is  given  absolutely,  that  thd  other  should 
be  so  given :  and  it  makes  no  difference,  that  there  is  a  slight  variation  as 
to  the  mode  in  which  the  Issue  are  to  enjoy  the  benefits  provided  for  ihem. 
It  appears,  from  the  declaration  in  the  Will  of  J.  Lamlton^  that  he  was 
acquainted  with  the  doctrine  of  satisfaction  ;  and  therefore  he  did  not  con- 
sider it  necessary  to  revoke  the  Legacy  of  10,0002.  which  he  had  given  to 
Mrs.  Whartony  or  to  extend  the  declaration  in  the  Settlement  so  as  to  in- 
clude, in  terms,  that  Legacy.  He  knew  that  the  rule  of  Law  would  do  that 
for  him  ;  and,  therefore,  be  was  silent.  But  the  5,0002.  given  by  his  bro- 
ther's Will,  would  not  have  been  satisfied  by  the  Gift  on  the  marriage,  and 
therefore  an  express  declaration  was  introduced  as  to  that  Sum. 
[  310  ]  *No  interest  was  payable  on  the  Legacies  of  5,0002.,  unless 
John  Lambton  required  it,  and  no  such  requisition  is  shown  to 
have  been  made.  Can  it  be  said  that  he  did  not  intend  to  give  his  Daugh- 
ter anything,  but  merely  to  buy  up  her  claim  to  the  5,0002.  It  is  plain, 
from  the  Articles,  that  5,0002.,  part  of  the  15,0002.,  was  intended  to  be  in 
satisfaction  of  the  Legacy  of  5,0002.,  and  that  the  remainder  was  a  Gift. 

Mrs.  Wharton  came  of  age  on  the  day  of  her  marriage :  that  is  an  an- 
swer to  the  argument  founded  on  her  disability  to  sue.  Whether  she  did 
or  did  not  know  of  the  Provision  made  for  her  by  her  Father's  Will,  cannot 
be  proved ;  but  the  strong  presumption  in  Law  is  that  she  did  know  of  it ; 
and  it  appears  that  Mr.  JR.  J.  Lambton^  with  whom  the  Plaintiff  covenants, 
in  the  Articles,  and  who  is  a  Trustee  of  the  Settlement,  was  present  when 
the  Will  was  read  over  after  the  Testator's  death. 
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Wna^dr.  Lant  (0,  Hartopp  v.  Martopp  (i^),    Clarft^  ▼•  fiurg<W€  C^)| 
jPreemontie  v.  Banker  (jf). 

[The  Zord  Chancelhr : — No  CMe  has  been  cilie4»  in  which  ft  Leg^J 
ietded,  by  a  Will,  ou  a  Child  and  ito  jb9ue,  baa  beeo  held  to  be  aatiffied  bj 
a  Sum  paid  to  that  Child.  Here  there  ie  a  differenoe  a^  to 
the  PenoM  *wh0  are  to  receive  the  pajmeat.  It  is  not  like  tba  [  *SXl  ] 
Gaae  where  there  ia  a  difTerence  aa  to  the  time  of  peijfmpU  only. 
Snppoae  John  Lambton  had  given  5,000Z.  to  bia  Daughter,  and  lyOOOZ.  to 
each  of  her  Children^  would  the  15,0002.  have  been  an  ademption  of  th^ 
Children's  Legacies.  A  Settlement  of  a  Sum  of  Money  on  eome  of  the 
Children  of  a  Child,  cannot  be  said  to  be  the  aame  as  a  Settlement  on  aU 
the  Children  of  that  Child.] 

Mr.  Barber  for  Sir  Oharlee  Zoraimj  tbe  Represontatitra  of  the  aarvinng 
iVoatee  of  J.  LamUon's  Will. 

Mr.  L.  Lowndee  for  the  Defendant,  JR.  J*  LcmbUmy  Ad  aanriving  Sxe^ 
ntor  of  W.  H.  LambUfn* 

Sir  JE.  Siigd^f  in  reply : 

Jf  Mr.  9pd  HUb.  WharUm  had  Inpwn  of  the  La gMSji  tb#jre  .could  bo  910 
motiye  for  their  not  olaimiqg  it.  Though  R.  J*  Lcmbtoji^  waa  preaant  at  tb# 
zeadiog  of  the  Will,  ho  waa  not  a  Trnatao  or  fUaontor  oodor  It :  be  bad  pot 
to  pay  the  Legaoiaa« 

The  argmnent  for  ^0  Dafaodant,  Lord  D^rkm^  ia  fi>iiiulad  on  miataka- 
Mrs.  Whfurtony  at  the  date  of  Settlement,  waa  not  entitlod  to  the  Portico 
under  her  Father*a  WiiL  The  doctrine  of  aatiafaction  ia  not  founded  op 
contract  betwean  the  Parent  and  Child,  but  on  the  intention  of  the  parent 
to  0i?e  one  subject  in  lien  of  anotbor*  MiB.  WharUm  could  not  antar  into 
any  contract  respecting  the  Legacy,  over  which  she  had  no  power,  and  wbiob 
her  Father  might  have  revoked-  However,  he  never  did  revoke  tbo  Laga- 
oy,  though  be  lived  aoveral  yaam  aftar  the  marriage.  Tba 
t5,000Z.,  waa  paid  pn  a  ooAtraot ;  And  the  conaideraiiou  for  *tbat  {  *3 IS  ] 
payment  waa  tbareleaaa  of  the  5|000i.»  and  tbe  Proviaiona  made, 
by  the  SettlanMent,  for  ^a.  Whartm  and  tbe  Children  af  tU  marrii^e. 

Tiie  q^eatioa  of  Satiafaotion  never  ariaea,  eaeept  .befcwa«p  Parant  #44 
Child,  or  a  Parson  who  atanda  m  Loco  Farmti$*  J*  LaaabtM  nevar  atood 
an  Loco  Pare^iiii  to  bia  Pangbtor'a  GhUdi«n. 

K  Mr.  Whartfm  bad  diad  without  Jsaoa,  and  Mra.  Wharton  had  JMrriad 
aigain,  and  tbe  Children  of  tbe  aeeond  aamagi  btd  filed  a  Bill  to  bare  tb^ 
10^P02.  iuaad9^idd.it  beaaidftbat  they  hadjMairad  aaiiafiiaaon  for  their 
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Shares  of  that  Sum.  We  must  consider  this  Case,  not  as  the  events  have 
happened,  but  as  thej  might  have  happened. 
The  Vice-Chancellor  : 
I  shall  postpone  mj  Judgment  on  this  Case,  as  I  wish  to  ascertain  wheth- 
er any  Case  is  to  be  found  in  which  a  Father  having,  by  Will,  settled  a  Sum 
of  Money  on  a  Daughter  and  her  Children,  afterwards,  on  her  marriage, 
makes  a  payment,  either  to  her  or  her  Husband,  and  such  Payment  has  been 
held  to  be  a  satisfaction  of  the  Interests  of  the  Children.  No  such  Case 
has  been  cited ;  and,  if  any  such  exists,  I  do  not  think  that  it  is  conclusive 
of  this,  because  there  are  other  important  circumstances  in  this  Case. 


The  Vice-Chancbllor  : 

The  Bill  in  this  Case  is  filed  for  the  purpose  of  obtaining  the  payment  of 
a  Legacy  of  10,000i.,  which  was  given  by  the  Will  of  Mr.  John 
[  313  ]  Lambton. — [His  *S<mor  stated  the  material  contents  of  the  Will, 
the  Marriage  Articlea  and  the  Settlement,  and  then  proceeded 
thus:] — Shortly  after  this  Settlement  was  executed,  John  Lambton  died. 
There  was  Issue  of  the  marriage,  two  Daughters,  both  of  whom  attained  21, 
and  afterwards  died.  The  elder  Daughter  died  unmarried :  the  younger 
married  the  Defendant,  Mr.  Lennard.  John  Lambton  devised  his  Residu- 
ary Real  and  Personal  Estate,  so  that  it  has  now  passed  to  Lord  Durham^ 
who  admits  assets  for  the  purpose  of  answering  any  claim  that  may  in  Law 
exist  by  virtue  of  this  Will :  and  the  sole  question  is  whether,  by  Law,  the 
Legacy  is  now  payable.  The  length  of  time  that  has  elapsed  does  not  af* 
feet  the  question ;  because  it  is  not  attempted  to  be  said  that  there  is  any 
presumption  of  payment ;  bat  it  was  argued  that  the  payment  ought  not  to 
be  made. 

The  Rule  of  this  Court  is  that,  where  a  Parent  gives  a  Legacy  to  a  Child, 
and  afterwards,  upon  the  marriage  of  the  Child,  advances  a  Sum  of  Money, 
that  advance  shM  prim&  facie  be  taken  as  an  ademption  of  the  Legacy,  be- 
cause it  is  a  presumption  of  Law  that  the  Father  does  not  mean  to  give  a 
double  Portion.  Cases  have  arisen  in  which  the  Legacy  has  been  given, 
simply,  to  the  Child,  by  the  Will,  and  afterwards,  upon  the  marriage  of  that 
Child,  a  Settlement  has  been  made,  of  the  amount  of  the  Legacy  or  some 
othdr  Sum  advanced  at  that  time  for  a  Portion,  not  wholly  for  the  benefit  of 
the  Child,  but  for  the  benefit  of  the  Husband  of  the  Daughter,  and  of  the 
Children  of  the  marriage,  in  various  modes ;  and  with  reference  to  that 
state  of  circumstances,  Lord  Eldon^  in  the  Case  of  Trimmer  v. 
[  •314  ]  Bayne^  (in  which  Case  there  had  been,  by  the  Will,  'a  Gift  of 
the  Legacy  simply,  and  then,  upon  the  marriage,  there  was  a 
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Settlement  made,  of  the  Sum  which  was  then  advanced,  upon  the  Wife  for 
life,  upon  the  Husband  for  life,  and  then  upon  the  Children  of  the  marriage, 
80  as  to  make  it  materially  different  from  a  mere  Gift  to  the  Daughter  her- 
self,) after  stating  the  general  doctrine,  says :  ^^  It  differs  from  the  perform- 
ance of  satisfaction  of  a  Covenant  in  this,  that  the  Court  overlooks  small 
differences  in  the  circumstances  of  that  which  is  proposed  to  be  given,  and 
that  in  satisfaction  of  which  it  is  contended  to  be  given.     The  Court  does 
not  inquire  whether  the  Portion  by  the  Will,  is  entirely  and  absolutely  to 
the  Child,  or  what  is  afterwards  advanced  in  this  form,  a  Settlement  upon 
znarriago,  which  not  being  a  performance  of  a  Covenant  or  satisfaction  of  a 
Debt,  yet  is  a  presumed  satisfaction  of  the  intended  Portion/'     Therefore, 
supposing  there  had  been,  in  this  Case,  a  mere  Gifk  of  a  Legacy  to  Miss 
Ijambton,  and  then  there  had  been,  on  the  occasion  of  her  marriage,  an  ad- 
vance of  15,0002.  as  a  Portion,  which,  in  effect,  was  settled,  (because,  the 
Husband  agreeing  to  make  a  settlement  of  hii  own  Estate  which  should  have 
the  effect  of  securing  Portions  to  the  Children,  I  consider  as  the  same  thing, 
in  substance,  as  if  it  were  a  settlement  of  the  Sum  given  by  the  Father,) 
the  4nrcumstance  that  there  might  be  Trusts  regarding  the  Portions  which 
were  to  be  raised,  distinct  from  the  Gift,  simply,  to  the  Daughter,  would 
not,  accordmg  to  my  apprehension,  have  at  all  prevented  the  subsequent  ad- 
vance of  the  Portion  from  being  an  ademption  of  the  Legacy.     But  it  has 
struck  me  that  there  is  a  considerable  difference  between  the  Case  where 
the  Legacy  is  given  to  the  Child  simply,  and  where,  upon  the 
marriage  of  the  Child,  the  Portion  *is  settled,  and  the  Case  where     [  *S15  ] 
the  Legacy  is  not  given,  simply,  to  the  Child  in  the  first  instance, 
but  is  given  to  the  Child,  with  reminders  over  to  her  Children,  and,  after- 
wards, npon  the  marriage  of  the  Child,  the  Portion  is  advanced  and  settled 
in  a  di&rent  manner  from  the  Will :  and  it  is  quite  obvious,  (if  I  had  to  de- 
cide this  Case  upon  that  ground  alone,)  that  Persons  might  have  become 
entitled  to  the  Legacy  under  the  Will,  who  never  could  have  become  entitled 
to  the  Portions  under  the  Settlement :  because,  by  the  Settlement,  none  could 
take  as  Children  of  Miss  Lambtonj  except  those  who  were  her  Children  by 
Mr.  WharUm ;  whereas,  under  the  Will,  those  might  take  as  her  Children 
who  were  her  Children  by  any  Husband  whom  she  might  thereafter  happen 
to  marry.     I  do  not  observe,  however,  as  far  as  I  have  been  able  to  look 
into  the  Cases,  that  the  point  has  ever  been,  judicially,  brought  before  the 
Court.    It  certainly  appears  to  me  to  be  a  point  of  some  weight.    But,  in- 
asmuch as  whatever  is  a  presumption  of  Law,  may  be  rebutted  by  matter  of 
fact,  it  is  observable  in  the  Case  of  Trimmer  v.  Baynej  where  the  question 
arose  whether  that  presumption  of  Law  should  be  rebutted  by  certiun  Evi- 
dence that  was  offered.  Lord  JEldan  says :  ^*  Upon  the  treaty  of  marriage. 
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she  had  an  inchoate  Title  to  the  Portion  or  Fortune  to  be  paid  upon  her  mar* 
riage,  under  the  Will.     It  cannot  be  disputed  that,  if  there  was  nothing 
more  than  the  Will  and  the  Settlement,  the  latter  would  be  an  ademption. 
The  execution  of  it  is  a  fact  to  be  looked  at  as  a  fact  of  Evidence.    The 
Settlement  itself  is  very  material  Evidence  of  the  intention  of  the  Parties, 
and  of  the  Testator  as  one  of  the  Party  ;  for  it  is  written  Evidence,  and 
also  it  is  final  Evidence  of  his  intention."    Now,  if  the  Settle* 
[  •816  3     ment  itself  is  to  be  taken  as  'the  best  Evidence  of  what  the  Par- 
ty means,  then  how  are  we  to  deal  with  a  Case  in  which  the  Par* 
ties  have  expressly  declared  upon  what  terms  the  Portion  is  to  be  considered 
as  advanced.     The  Articles  make  it  plain  that  the  Sum  of  15,000^,  when- 
ever it  became  payable,  was  to  be  taken  in  satisfaction  of  whatever  Sums 
Miss  Zambion  might  become  entitled  to  under  the  will  of  her  Uncle  ;  and  ft 
IS  a  fact  admitted  in  the  Answer  of  Lord  Durham^  that  the  Sum  of  5,0002., 
which  was  given  to  her  by  her  Uncle,  was  a  sum  which  carried  Interest ; 
and,  when  the  Parties  have  expressly  declared  that  the  Sum  which  was  paid 
down  by  the  Father,  though  it  was  called  a  Portion,  should  be  in  satis&ctioo 
of  the  Sum  to  which,  independent  of  the  Father,  Miss  LambUm  was  enti- 
tied,  it  appears  to  me  that,  applying  the  Ride  of  Lord  Eldanj  you  have  got 
the  best  Evidence  of  the  intention,  and  the  final  intention  of  the  Parties  de- 
clared upon  the  Settiement.     And  the  point  appears  to  me  to  have  been  put 
beyond  all  doubt,  by  the  deoision  of  Lord  Thurhw  in  Banffh  v.  Bead.    It 
seems,  from  the  Report  of  that  Case,  in  1  Vesey,  jun.^  that  in  the  argument 
of  Counsel,  the  point  was  distinctly  brought  before  the  Ooart ;  because  the 
itrgument  is :  (z)  ^^  In  no  Case  has  the  Court  said  a  Sum  of  Money  given 
by  a  Will  in  satisfaction  of  one  SaiA,  shall  be  adeemed  by  a  Sum  of  Monejr 
agreed  to  be  advanced  upon  contract  to  purchase  anotber  Sum.    The  Court 
cannot  go  upon  such  loose  principles.     If  the  Party  states  his  intention,  the 
Court  will  act  upon  what  he  states.     They  cannot  say  this  is  a  satisfaction : 
for  that  purpose  they  must  say  that,  though  be  gave  this  Legacy 
[  *817  ]     in  lieu  of  the  Interest  in  the  6,000^.,  and  though,  if  he  bad  died 
immediately,  he  should  have  taken  that  Legacy  and  also  the  Leg- 
acy under  MaHuC%  Will,  yet  that  his  kindne^  for  her  grew  less  at  the  time 
of  her  marriage,  without  any  reason  for  it,  and,  therefore,  she  must  lose 
that  Sum." 

In  the  Case  of  BcMgh  v.  ReaA^  it  appears  that  the  Children  of  tbe  Father 
were  entitled  to  the  Sum  ;  and  the  Father  having  made  a  Settlement,  and 
given  the  Legacy  by  his  Will,  the  Daughter  afterwards  married  ;  and  there 
was  a  stipulation  that  she  and  her  Husband  should  transfer  her  Share  to  her 

(s)Se«l  Vet.  Jan.  264. 
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FaUkt,  whttt  tkt  be^ftme  dDlitled  to  it,  bat,  if  she  should  die  before  23,  bo 
m  nol  to  beoome  entitled  to  it,  her  Hosbaod  should  not  refund  any  part  of 
the  Portion:  and  the  Bill  was  filed,  by  the  Husband  and  Wife,  aguast  the 
Bseoiifeor,  elaiming  the  Legacy  nnder  the  Father's  Will :    and  there  were 
flireo  qaestiona,  first  whether  the  Portion  giren  with  Mrs.  Bought  was  to 
be  considered  as  a  satisliMtion,  or  an  ademption  of  the  Legacy  pro  tanto  ;  sec- 
CAdly,  whether  these  Legacies  were  specific  or  not ;  and,  thirdly,  whether 
Mrs.  JameifB  share  o«ght  tet  to  be  considered  as  actnally  transbrred  to  the 
Testator :  and  Lord  2^rlof#,  in  giving  Judgment,  said :  <*  It  is  impossible 
to  say  this  is  either  a  satisfaction  or  an  ademption.    It  is  not  express  enough* 
I  think  the  Etther  iateaded  to  giro  this  right  to  a  Sum  expected  to  accumulate 
before  his  death,  by  the  addition  of  all  those  Bums  at  least,  if  not  of  others." 
Here  tten  I  consider  that  there  is  a  clear  declaration  of  the  intention  of 
die  Bsrtiea  that  the  16,00<M.  sheuM  be  in  satisfaction  of  Sums,  the  amount 
of  wineh,  it  is  to  be  obserred,  wia  not  ascertaiQed :  and  I  make 
that  ^remark  because  the  Father  had, by  his  Will,  expressed  that    [  ^18  ] 
the  10,000/.  shoidd  be  in  addition  to  what  the  Child  should  be 
entitled  to  under  her  Uncle's  Will.    It  wodd  be  a  strange  thing  to  eay  that 
the  15,0OOZ.  which  was  paid,  shoidd  be  in  vatirfaction  of  tiie  Legacy,  and 
also  of  the  Sum  given  under  the  Uncle's  Will,  when  it  does  not  appear  what, 
at  the  time  the  Portion  was  advanced,  was  the  Sum  due  under  the  Uncle's 
Will.    Therefore,  it  would  be  impossible  to  say  that  any  Portion  of  15,0002. 
could  be  applied  in  satisfaction  of  what  was  due  under  the  Uncle's  Will,  and 
the  Residue  only  go  in  satisfaction  of  the  Legacy :  and,  as  the  Parties  have 
expressed  the  purpose  for  which  the  15,000/.  should  «be  taken,  that  k,  I 
iUnk,  condosive  of  the  Oaoe.    The  consequence  is  that,  as  Assets  have  been 
afdnitted,  there  Siust  be  4i  Decree  to  take  an  Account  of  the  Amount  of  the 
Legacy,  witti  Interest  at  Four  per  Gent,  from  the  death  of  the  Testatodr : 
and  also,  as  the  Defence  is  rested  solely  en  «  poiot  ef  Law,  and  the  point 
of  Law  has  failed,  (though  it  is  impossible  to  say  there  is  any  imputation  on 
iay  Person  wiHh  respect  to  the  non-payment  of  this  Legacy) ,  the  Costs  must 
ha  psid  by  iMi,  Durham. 


•PttLOWBS  V.  Till.  [  ^19  ] 

:  f4di  Vofwher.'^Pradiee.—ThtHee.Stal,  11  Gto.  4,  and  I  WUL  4,  Chap.  60. 
A  Decree  declared  a  Defendant,  againtt  whom  file  Bill  bad  been  taken  pro  ccnfam,  to  ^be  a 
Trustee  of  Stoek  Ibr  (be  PlainmEi ;  bat  Ae  Coart  dedined  to  lefer  it  to  the  Matter  to  ap- 
point a  Person  to  Transfer  the  Stock,  in  the  place  of  the  Defendant,  exccy^t  mpon  a  Petition 
presented  nnder  11  Geo.  4  and  1  Will.  4,  c.  60. 

Tex  Defendant  TiU  being  entitled^  under  a  Will,  to  a  Sum  of  Stock 

e  Affirmed  by  the  Lord  Chancdior^  6th  Angost  ISS4. 
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standing  in  the  names  of  the  Executors  of  the  Testator,  assigned  it  to  the 
Plaintiffs,  in  Trust  to  sell  and  retain  a  Debt  which  he  owed  them.  After- 
wards, the  Executors,  at  his  request,  transferred  the   Stock  into  his  name. 

The  Plaintiffs,  then  filed  their  Bill,  praying  an  Account  of  what  was  due 
to  them,  that  the  Amount  might  be  raised  by  sale  of  the  Stock,  and  paid 
to  them,  and  that  Till  might  be  ordered  to  transfer  the  Stock  to  the  Ac- 
countant-general, in  Trust  in  the  Cause.  2?Z/  having  absconded,  the  BUI 
was  taken  pro  confesao  against  him.  The  Decree  declared  TUl  to  be  a 
Trustee  of  the  Stock,  and  directed  the  Accounts  prayed  by  the  Bill  to  be 
taken,  the  Stock  to  be  transferred  to  the  Accountant-general,  and  the 
Amount  of  what  should  be  found  due  to  the  Plainti&,  to  be  raised  by  sale 
of  the  Stock,  and  paid  to  them. 

At  the  hearing  of  the  Cause  it  was  discussed  whether  the  Court  could 
refer  it,  to  the  Master ,  to  appoint  a  Person,  in  the  place  of  TUl,  to  transfer 
the  Stock  to  the  Accountant-general,  without  a  Petition  being  presented  for 
that  purpose,  under  11  Geo.  4,  and  1  Will.  4,  c.  60. 

The  Vtce-  Chancellor  decided  that  a  Petition  was  necessary. 

Mr.  Sharpe  appeared  for  the  Plaintiffs. 

Mr.  CromptoTij  for  the  Defendants,  except  TiU. 


[  •820  ]  *!»  The  Matter  Op  Mary  Stanley,  Deceased. 

1S34 :  9th  Angutt-^Thnlee.— -JUbrf^u^.— «Sbt.  11  Geo.  4,and\  Will.  4,  Chap.  60. 

A  Mortgagee  in  Fee,  died  intestate  as  to  the  mortgaged  Premises,  but  haying  bequeathed  her 
Personal  Estate  to  B.  The  Mortgage  Money  remaining  unpaid,  B,  presented  a  Petition 
nnder  11  Geo.  4,  and  1  Will  4,  c.  60,  praying  that  some  Person  might  be  appointed,  in  the 
place  of  the  Mortgagee's  heir,  (who  conld  not  be  found,)  to  conyej  the  Premises  to  him- 
But  the  Court  refused  to  make  any  Order. 

By  an  Order  of  the  21st  of  March  1834,  made  on  a  Petition  presented 
hy  R.  0.  Lowndes  under  11  Geo.  4,  and  1  Will.  4,  c.  60,  it  was  referred 
to  the  Master^  to  inquire  and  state  whether  Mart/  Stanley,  deceased,  was  a 
Trustee  or  Mortgagee,  within  that  Act,  of  the  Premises  in  the  Petition 
mentioned,  and  who  was  her  Heir-at-Law,  and,  if  her  Heir  was  not  known 
or  could  not  be  found,  then  to  approve  of  a  Person  to  convey  the  Premises 
in  the  place  of  Mary  Stanley,  to  the  Petitioner. 

The  Master^ %  Report  was  to  the  following  effect.  By  Indentures  of  the 
14th  and  16th  of  August  1832,  after  reciting  Indentures  of  the  8th  and 
9th  of  the  same  Month,  by  which  a  piece  of  Land  in  Toxteth  Park,  Lan- 
eashire,  was  conveyed  unto  and  to  the  use  of  D.  Cowling,  for  life,  with  a 
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limitation  to  the  use  of  T.  0,  Buchanan^  and  his  Heirs,  duriDg  C<noling*% 
life,  with  Remainder  to  the  use  of  Cowling  in  Fee  ;  Buchanan  (a),  at  Caw- 
ling* 9  request,  convejed  the  piece  of  Land  to  Mary  Stanley  in  Fee,  subject 
to  Redemption  on  payment  to  her,  bj  Cowling^  of  1,0002.  and  Interest,  on 
the  15th  of  February  then  next ;  and,  if  default  should  be  made  therein, 
Mary  Stanley  (&)  was  empowered  to  sell  the  Land,  for  raising 
and  securing  the  payment  of  the  1,0002.  and  ^Interest ;  and  it     [  *321  ] 
was  declared  that  ever;  Receipt  which  should  be  given  by  her, 
her  ffeirSj  UxecuiorSy  Administrator9f  and  Aseigns,  for  the  Monies  to 
arise  from  such  Sale  or  Sales,  should  be  a  good  Discharge  to  the  Purchas'er 
or  Purchasers  of  the  Land.    By  Indentures  of  the  13th  and  14th  of  No. 
vember  1882,  certain  Houses  in  Liverpool^  were  conveyed  by  T,  Oashj  un- 
to and  to  the  use  of  Mary   Stanley  in  Fee,  upon  Trust  that  she  should,  at 
any  time  thereafter,  of  her  own  proper  authority,  sell  the  Houses,  for  rais- 
ing and  securing  to  her  the  re-payment  of  1,0002.  which  she  had  lent  to 
Caehj  with  Interest  at  Five  Pounds  per  Cent. ;  and  it  was  declared  that 
?ur  Receipts  should  be  sufficient  Discharges  to  the  Purchasers.     Mary 
Stanley  died  on  the  9th  of  September  1888.     By  her  Will,  dated  the  24th 
of  January  1829,  after  giving  various  pecuniary  Legacies,  she  gave  the 
Residue  of  her  Personal  Estate,  to  the  Petitioner,  his  Executors  and  Ad- 
ministrators.     All  the  Testatrix's  Funeral  and  Testamentary  Expenses, 
Debts  and  Legacies  had  been  paid  by  her  Executors,  bat  both  the  Sums  of 
1,0002.  remained  unpaid.     The  Matter  found  that  the  Testatrix  was  a 
Mortgagee  of  the  Premises  comprised  in  the  Deeds,  within  the  11  Geo.  4 
and  1  Will.  4,  c.  60,  and  that  it  was  not  known  who  was  her  Heir-at-Law ; 
and  he  approved  of  John  Eden  of  Liverpool^  as  a  proper  Person  to  convey 
the  Premises,  in  the  place  of  the  Testatrix's  Heir-at-Law. 

Upon  the  hearing  of  a  Petition,  presented  by  Loumdee^  praying  that  the 
Report  might  be  confirmed,  and  that  Eden  might  be  ordered  to  convey  the 
Premises  to  him  or  as  he  should  direct,  in  the  place  of  the  Testatrix's  Heir- 
at-Law  ; 

*Sir  Edward  Sugden^  for  the  Petitioner,  expressed  a  doubt  [  *322  ] 
whether  the  Case  was  within  the  11  Geo.  4,  and  1  Will.  4,  c.  60. 

The  Vice- Chancellor  said  that  by  contrasting  the  6th  and  8th  sections  of 
the  Act  with  each  other,  it  clearly  appeared  thvt  the  Legislature  did  not  in- 
tend that  the  Act  should  apply  to  Gases  like  the  present,  and  consequently 
that  he  should  make  no  Order  upon  the  Petition  ^c). 

(a)  It  wiU  be  obierred  that  Buchanan  was  merely  a  Tnistce  for  the  life  of  CowHng :  the 
ahore  Report,  bowerer,  was  taken  correctly  from  the  Brief  of  the  Petition. 

(b)  The  I  ower  did  not  extend  to  her  Heirs,  &c^  nor  did  the  Trast  for  Sale  in  the  following 
Conreyance 

(«)  Set /fi  r«  GbcUbtt  1  Myla<  4Ke6n,9i. 
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1934:  rib  Angoft— Satof.  11  Oao.  4,mf  1  ffTOf.  4,  CKap.  eO-r-Z^HiMlic  7W|ilfi,<-JiifM«)tiMk 

The  Vioe-ChanceUor  has  no  Jansdic(ion  nnier  11  Geo.  4  and  1  Will.  4,  e.  60,  in  Cases  of 
Lanatic  Trustees  or  Mortgagees  beyond  directing  the  reference  to  the  MatUr  in  the  first  in- 
stance. 

Ukdeb  an  Order  made  ^p0B  a  Petiliaa  preaeated  nuder  XX  Geo.  4»  apd 
1  Will.  4,  c.  60,  the  M(Mer  M  found  tibat  tbe  Pecppo  mmed  in  the  Pit^- 
UoD,  was  a  Lunatic  Truaiee  within  tbe  Act. 

Upon  the  hearii^  of  the  Petition  to  coofinn  the  Bepopt,  t;sA  iox  the  can* 
aequential  directions. 

The  Vice'CkaneMor  said  that  he  bad  conversed  wHh  The  J^ird  Chano^- 
lor  J  and  that  they  were  both  of  opinion  that  be  h^d  no  Jurisdiiotipn  under 
the  Act|  to  make  any  Order  in  Cases  of  Lanatic  Trustees  or  Mortgpigeeflf 
beyond  directing  the  reference  to  the  Matter  in  tbe  tot  k^twepep 


[  *8S8  ]       ^Tn  ACTomrBT-OKWHRAL  v.  Twi  MB&OHAirv  Tauabb*  Ckoc- 

PANT 

1833 :  S5th  June.— Pleading, 

An  Information  stated  certain  Bequests  to  hare  been  made  to  the  Pefendi^itSf.i^n.oertaiB 
Tnists,  and  diat  other  Beqnests  bad  been  made  to  them  upon  like  Trusts.  The  Defendants 
pleaded  a  Wttl,  contaioaig  a  Bequest  to  the  Defendants,  upon  «  like  Trust,  (b«t  in  wfaida 
another  Company  was  inlcrestedj  and  that  that  Company  was  aot  a  Fai<y  to  the  finit.  FIfft 
OTer-ruled. 

In  pursuance  of  the  leave  to  amend,  which  was  granted  by  the  Lar^ 
Chancellor  J  on  the  Demurrer  being  allowed  (a),  those  parts  of  the  Information 
which  related  to  Alderman  Heydon^e  Charity,  were  struck  out,  but  no  fu^er 
alteration  was  made,  except  that  the  former  of  the  two  charges  mentioned 
ante  J  page  288,  was  altered  as  follows :  *^That  divers  other  S^m8  of  Mqney, 
or  other  Funds  or  Property,  by  way  of  Bequests  or  otherwise,  haye  been, 
f^om  time  to  time,  given  to  and  vested  in  tbe  said  Company  of  JMl/trehant 
TcAlore  for  the  time  being,  and  now  are  or  ought  to  bo  vested  in  tbe  Defend- 
ants, in  trust  to  lend  out  the  same,  to  or  upon  some  other  like  or  correspond* 
ing  Trust,  for  the  benefit  And  advMcenentiA  trad*  or  bcMtaess  of  dPreemen 
of  the  said  Coinpany.''    Tbe  Defendants  pleaded  to  ihe  amended  Infornm- 

(•)  See  QsnU,  p.  ass,  and  1  Hyl.  4  Seen,  iS9. 
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tioD,  the  Will  of  Alder  man  Hej/dotiy  and  that  The  Mereern^  Company  weM 
not  made  Partiea  to'  the  Information. 

Mr.  Knight  and  Mr.  Jamts  JRubuU,  in  support  of  the  Plea. 

The  Relator  has  struck  out  those  passages  in  the  original  Itiformation  in 
whieh  Alderman  BkydoiCn  Charity  was  expressly  mentioned,  but 
be  baa  introduced,  into  the  amended  Information,  the  'following  [  *324  ] 
charge :  ^  ThAt  iKvera  other  Sums  of  Money,  &o."  That  charge 
is  substanlaally  the  same  as  the  charge  in  the  original  Information  for  whicb 
it  18  substituted,  and  includes  the  Charity  mentioned  in  the  Plea,  as  cSbctualr 
ly  at  if  it  were  expressly  stated  in  the  Information.  The  other  charge,  as 
to  the  Defendants  having  In  their  custody  Deeds,  &;c.  relating  to  the  several 
before  mentioned  Sums  of  Money,  and  o^r  the  matter*  and  things  aforesaid, 
and  the  Interrogatory  founded  on  it,  remain  unaltered.  The  Prayer  of  the 
Information  is  that  it  may  be  declared  that  the  Company  are  liable  to,  and 
chargeable  with  the  several  before  mentioned  Sums  of  Money,  and  other  the 
f^ftM  aforesaid  (if  any),  and  that  the  same  ou^t  to  be  applied  and  made 
available,  by  way  of  Loan,  to  and  for  the  use  of  Freemen  of  the  Company, 
for  their  advancement  in  Trade  or  Business,  according  to  the  charitable  intents 
and  purposes  of  the  several  Donors  thereof^  and  that  the  Defendants  may  be 
ordered  to  account  for  the  same.  HeydorCs  Charity  is  a  charity  of  a  like  or 
corresponding  nature  with  those  which  are  expressly  mentioned  in  the  Infor- 
mation :  it  is  a  Bequest  precisely  of  the  same  kmd  and  for  the  same  purpo* 
iea»  To  hold  that  it  is  not  so,  would  over-mle  the  decisions  of  your  Hanof 
and  Thet  Lord  Chancellor,  upon  the  Demurrer.  Both  Judges  held  that  the 
Demurrer,  so  fiur  as  it  waa  grounded  on  multifariousness,  was  not  sustainable. 
It  cannot  he^  contended  that  an  Informatfon  relating  to  Charities  which  aea 
not  of  a  Uke  or  correspciiding  nature,  is  not  multifarious.  The  consequence 
of  over-rulmg  the  Demurrer,  so  far  as  it  was  grounded  on  multifariousness, 
was  to  decide  that  Heydm^e  Charity  was  of  the  like  or  corresponding  nature 
with  die  other  Charities.  That  Charity  oomes  within«the  words 
of  the  Information ;  and  It  prays  'relief  as  to  the  Charities  express-  [  *325  ] 
ly  mentioned  in  it,  aaii  all  others  of  the  like  nature  :  but  no  relief 
ean  be  granted  as  to  SeydofuCe.  Charity,  unless  The  Mercer^  Comfpany  ara 
made  Parties  to  the  Suit* 

The  Attoney-Cteneial  (Sr  Wm.  Oxrm),  Sir  E.  Sugdeu  and  Mr.    0« 
Anderdan,  in  suf^rt  of  the  Information : 

The  Defendanta  first  demurred,  because  HeydorCa  Charity  was  eoatained 
in  the  Infermaitbn,  and  now  they  plead,  because  it  ia  struck  out.  A  Defen- 
dant cannot,  hy  pkn,  compel  a  PlaintiiTto  introduce  into  his  Bill,  that  which 
he  is  not  foroed  ta  insert  in  it,  and  whkh  would  make  it  had.  The  Relator 
had  his  election  whether  he  would  leave  HeydorCe  Charity  in  his.  Informau 
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tion,  or  whether  he  would  strike  it  out.  If  he  had  chosen  to  leave  it  in, 
he  must  have  made  The  Mercers^  Company  parties.  The  amended  Infor- 
mation states  certain  Gifts  to  The  Merchant  Tailors*  Company^  which  are 
to  be  administered  by  them  only ;  and  it  also  states  that  other  Gifts  have 
been  made  to  them  upon  other  like  or  corresponding  Trusts ;  but  they  can- 
not, on  that  account,  introduce  another  Gift  which  is  not  made  to  them  only. 
They  cannot  plead  what  is  inconsistent  with  the  Information.  Tbe  Infor- 
mation is  confined  to  Gifts  to  The  Merchant  Tailors*  Company  solely  ;  and, 
when  it  alleges  that  there  areothor  Gifts  upon  like  or  corresponding  Trusts, 
it  can  only  be  considered  as  referring  to  such  other  Gifts  as  can  be  adminis- 
tered upon  this  Record.  Supposing  that  Heydon^s  Ghaiity  were  within  the 
purview  of  this  Information,  the  Relator  might,  at  the  Hearings  waive  all 
relief  in  respect  of  it.  The  Information  is  confined  to  The  Mer- 
[  •326  ]  chant  Tailors'  Company  ;  and,  •therefore,  they  cannot  introduce 
another  Gift  which  is  complicated  with  another  Corporation. 

The  Plea  is  bad  in  form ;  for  it  is,  in  effect,  not  a  Flea  bat  a  short 
Answer. 

The  Vicb-Chancbllor  : 

I  am  clearly  of  opinion  that  this  Flea  is  bad,  and  upon  two  grounds :  the 
first  is  of  a  formal  nature. 

The  Information  alleges  that  seven  Bequests  (which  it  mentions  specific* 
ally)  have  been  made  to  The  Merchant  Tailors*  Company^  for  certain  speci- 
fied charitable  purposes,  and  then  it  alleges  that  other  Gifts  have  been  made 
to  them,  of  other  Sumis  of  Money,  upon  like  or  corresponding  Trusts.  To 
&is  Information  a  plea  has  been  put  in,  by  which  the  Defendants,  in  effect, 
Bay  that  they  will  not  discover  whether  there  any  such  other  Gifts,  because 
there  is  another  Charity,  which,  when  the  particulars  of  it  are  disclosed, 
will  render  it  necessary  to  make  another  Corporation  a  Farty  to  the  Suit. 
The  Flea,  therefore,  is,  on  the  face  of  it,  an  Answer  to  tbe  very  allegation, 
the  discovery  whereof  it  means  to  protect  the  Defendant  from  making. 

Then,  with  respect  to  the  other,  which  is  (he  principal  ground.     When 
the  Information  was  originally  filed,  it  stated  seven  Charities,  in  all  of  which 
it  appeared  that  the  persons  who  were  interested  were  The  Merchant  Tai- 
lors* Company^  or  members  of  that  company.     But  it  is  stated  one  Charity 
also,  in  which  not  only  the  Members  of  The  Merchant  Tailors*   Company^ 
but,  also,  The  Mercers*  Company  were  interested.     Then  an  ob- 
[  •327  ]    jection  was  taken  to  the  Information,  because  The  Mercers*  *Comr 
pany  were  not  made  parties  to  it ;  and  The  Lord  Chancellor  was 
of  opinion  that  they  were  necessary  Farties  ;  and,  accordingly,  His  Lord- 
ship allowed  the  Demurrer  on  that  ground,  but  gave  the  Farties  leave  to 
amend  the  Information. 


CASES  IN  GHANCEBT.  821 


183S. — Attorney  General  t.  Merchant  Tailors*  Company. 


It  must  have  been  the  intention  of  the  Relator  and  of  the  Attomey-generalj 
when  they  amended  the  Information,  so  to  construct  the  Record  as  to  pre- 
clude the  power  of  objecting  to  it,  on  the  ground  that  The  Meretrs  Com- 
pany  were  necessary  Parties  ;  and,  consequently,  with  that  object  in  view, 
the  statements  regarding  HeydovC^  Charity  were  struck  out.    The  conse- 
quence, therefore,  is  that  the  Information  appears  in  a  different  form  from 
what  it  did  ;  because,  before,  it  represented  that  there  were  Charities  in 
which  The  Merchant   Tcdhri^   Company  and  Members  of  that  Company, 
and  also  in  which  The  Mereer$^  Company  were  interested ;  but,  by  the 
Amendment,  it  is  confined  to  certain  specific  Charities,  in  which  The  Mer* 
chant   Tailors^   Company  and  Members  of  that  Company,  alone,  are  the 
parties  interested.     It  being  then  perfectly  clear,  from  the  whole  of  the 
Proceedings,  and  from  contrasting  the  Record  as  amended,  with  the  Record 
as  it  originally  stood,  what  was  the  object  of  the  Relator,  there  fbIIows*this 
charge :  "  That  divers  other  Sums  of  Money,  by  way  of  Bequests  or  other- 
wise, have  been,  from  time  to  time,  vested  in  the  Company  on  some  other 
like  or  corresponding  Trust.''     What  then  are  "  the  like  or  corresponding 
Trusts  ?"     It  is  quite  obvious  that  any  one  would  say,  having  regard  to 
what  is  stated  in  the  amended  Record,  that  the  expression  ^^  like  or  corres- 
ponding Trusts,"  means  Trusts  which  have  their  similarity  and 
their  correspondence  in  ^respect,  namely,  that  The  Merchant     [  ^328  ] 
TailorB^  Company^  and  Members  of  that  Company  alone  are  the 
objects  intended  to  be  benefited  by  them.     It  is  clear  that  that  was  meant : 
and,  though  it  might  be  said,  in  the  abstract,  that  there  is  a  similarity  and 
correspondence  between  Heydon^e  Charity  and  the  other  Charities  which 
are  specifically  mentioned,  it  cannot  be  so  said,  with  truth,  on  this  Record, 
contrasting  it  with  the  Record  as  it  originally  stood.     The  consequence  is 
that,  if  I  were  to  put  the  interpretation  on  those  words  which  these  defend- 
ants contend  for,  I  should  be  encouraging  a  quibble. 

My  opinion  therefore  is  that,  in  substance  as  well  as  in  form,  this  Plea  is 
bad. 


1834 :  2d  ^lUj^'—Answer.'-IkfendanL'—IniuffieUney, 

An  Information  alleged  certain  Snms  to  be  veitcd  in  the  Defendants,  for  certain  charitable 
purposes,  and  that  the  Defendants  had  misapplied  those  Sams :  it  also  alleged,  general!  j, 
that  other  Sams  were  vested  in  the  Defendants  upon  like  Trtists,  but  did  not  charge  anj 
misapplication  or  breach  of  Trust  with  respect  to  them :  Held  that  the  Defendants  were  not 
compellable  to  answer  the  general  allegation. 

The  Information  alleged,  with  respect  to  each  of  the  Sums  which  is  spe- 
cifically mentioned,  that  the  Defendants  had  applied  them  to  their  own 
general  Uses  and  purposes}  or,  in  some  other  manner  not  according  to  the 
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Trusts  reposed  in  them  ;  but  it  did  not  allege  that  the  Defendants  had  been 
guilty  of  anjr  misapplication  or  breach  of  Trust  with  respect  to  the 
[  •329  ]  other  Gifts,  Sums  of  Money,  Funds  and  Property  which  it  *me&- 
tioned  generally.  The  Defendants,  in  their  Answer,  took  no 
notice  of  the  allegation  that  other  Gifts,  &;c.  had  been  made  to  or  vested  in 
them,  upon  some  other  like  or  corresponding  Trust ;  and,  on  that  aocount, 
their  Answer  was  excepted  to.  The  Master  having  allowed  the  eiceptio&s, 
the  Defendants  excepted  to  his  Report. 

Mr.  Knight  and  Mr.  Jas.  RusBell^  for  the  Defendants,  in  support  of  the 
Exceptions. 

Sir  JE.  Sugden  and  Mr.  0.  Anderson^  for  the  Relator,  in  support  of  &e 
Report. 

The  Yiob-Chancbllor  : 
If  the  Relator,  when  he  introduced  into  the  information,  the  general  alle- 
gation as  to  the  Defendants  having  other  Funds  vested  in  them  upon  like  or 
corresponding  Trusts,  had  gone  on  to  aver,  in  the  most  general  manner, 
that  those  other  Funds  had  been  mismanaged,  or  if  he  had  charged,  in  the 
most  general  terms,  any  thing  which  could  show  that  the  interference  of  the 
Court  was  necessary  with  respect  to  them,  then,  undoubtedly,  the  Defend- 
ants  would  have  been  obliged  to  answer  those  allegations.  But  the  Case, 
as  stated  on  the  Record,  is  precisely  this :  specific  allegations  are  made 
with  respect  to  certain  charitable  Funds,  and  specific  misapplications  or 
breaches  of  Trust  are  alleged  with  respect  to  them.  Then  it  is  averred 
that  the  Company  have,  in  their  hands,  other  Funds  subject  to  like  or  cov^ 
responding  Trusts ;  but  there  is  no  allegation  with  respect  to  those  Funds 
which  are  so  alluded  to  generally,  that  there  isany  misapplicati(Hi 
[  *330  ]  whatever.  This  *Court  cannot  administer  relief,  unless  misappli- 
cation is  shown  ;  and,  consequently,  all  the  statements  contuned 
in  the  Record  upon  which  no  relief  can  be  given,  must  be  considered  bh 
irrelevant ;  and,  therefore,  the  Mahter  is  wrong,  and  the  Eicaptioos  to  his 
Report  must  be  allowed. 


MEMORANDUM. 


The  Decision  in  Uarl  Dighg  v.  Soward^  reported  on^  ^ol.'Aj  jpage 
688,  was  leversed  by  the  House  of  Lords,* b  July  1694. 
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1B32 :  17th,  18th  fc  25tb  April.— TIMef. 

In  a  Suit  for  Tithes,  hy  a  Rector,  agBxnst  the  Owner  anfl  Oecnpier  of  a  Farm,  part  of  the  De- 
'mesaei  of  a  Uanor  of  which  the  Owner  wns  Loid,  he,  in  order  to  proye  ihat  be  'wae  unfil- 
led to  two  Thirds  of  the  Tithes  of  the  Fann,  prodaeed  a  Grant,  from  Qneen  Elizaheth,  to 
one  of  his  Ancestors,  of  a  Chapel  with  the  Tithes  belonging  to  it  within  the  Lordship,  and 
also  his  Title-deeds,  in  some  of  which  Tithes,  in  others  Tithes  of  Com,  Grain  and  Hay, 
and,  in  othen,  Tithes  and  Portions  of  Tithes  in  the  Pari^  and  sereral  other  places,  were 
conTeyed,  bnt  in  none  of  them  were  the  Tithee  of  the  Fam  mentioned  spedileally,  except 
in  an  old  lease  of  the  Farm«  in  which  the  Iiord's  part  of  the  Tithes,  together  with  ingrees, 
egress,  &c.  were  reserred.  The  Witnesses  prored  that  one  third  only  of  the  Tithes  of  the 
^arm  and  the  rest  of  the  Demesnes,  had  been  paid  to  the  Plaintiff  and  his  predecessors,  and 
€bat  one  of  them,  having  employed  a  person  to  ralae  the  Tithes  of  the  Parish,  pointed  ont, 
to  the  Vainer,  the  Farm  and  other  Demesnes  as  being  titheable  in  Ae  Thirtieth  only.  The 
Conrt  refased  to  decree. an  .Account,  until  the  Plaintiff  had  established  his  right,  at  Law. 

The  Bill  "was  filed  by  the  Rector  of  the  parish  of  Llanfyllin^  in  the  coun- 
ty of  M<mtg(ymery^  against  Evan  Davies,  the  occupier,  and  Edward  Her- 
hert  >Iiord  QUve^  and  bis  in&nt  Son,  the  Tenants  for  life  and  in  T>il  of  a 
farm  in  the  parish,  called  Qreenhall,  praying  that  ihe  Plaintiff's  right  to 
ibe  Tithes  of  the  Farm  fnight  he  establMhed,  and  that  Dames  might  account 
ibr  and  pay  the  Tithes  to  him. 

^DameMyVi  bis  Ansmr,  said  that  one  Third  only  of  the  Tithes     [  *882  ] 
ofithe  Farm  Iiad  been  immemoriaHy  paid  to  the  Incumbent  of  the 
fiarisb,  and 'the  remaining 'two  thirds,  to  the  Lords  of  the  Fee. 

Lord  CUve^  in  his  Answer,  stated  to  the  same  effect,  and  that  two  thirds 
of  ithe  Tithes  of  the  Farm  had  always  been  treated  as  Lay  Property,  and  as 

*  The  Reporter  was  nni^e  to  procure  the  Papers  in  this  Oue  an  mffictent  time  to  enabd^ 
him  to  report  it  according  to  its  date. 
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belonging  to  the  ancient  Baronj  of  PowiSy  or  as  part  of  the  possessions 
thereof;  and  that,  in  various  Deeds  and  Fines  relating  to  the  Barony ,  por- 
tions of  Tithes  were  particularly  mentioned  as  part  of  the  possessions  of  the 
Barony,  or  of  the  owners  thereof :  that  he  was  unable  to  set  forth  how  the 
said  portion  of  Tithes  was  originally  disposed  of  as  Lay  Property,  except 
the  same  was  done  by  some  ancient  grant  now  lost,  and  which,  he  submitted 
ought  to  be  presumed,  especially  as  many  of  the  ancient  Deeds  relating  to 
the  Barony  and  the  possessions  thereof  could  not  be  found,  the  same  having 
been,  as  it  was  believed,  either  carried  away  from  PowU  Castle,  when  the 
Barony  was  taken  possession  of  in  the  time  of  the  Commonwealth,  or  in  the 
times  of  King  William  and  Queen  Mary,  when  the  then  Marquis  of  Poms 
was  attainted  and  outlawed,  and  the  Barony  seized  as  forfeited  to  the  Crown ; 
but  that  there  had  been  then  lately  found,  at  Pains  Castle,  a  counterpart  of 
a  Lease  of  the  Farm,  dated  the  20th  of  January  1659,  and  granted  by  cer- 
tain persons  as  Trustees  for  Elizabeth  Lady  Powis,  for  21  years,  wherein 
there  was  an  express  reservation  of  the  Lord's  part  of  the  Tithes  of  the 
premises :  that  such  portion  of  the  Tithes  having  been  always  enjoyed  by 
the  Defendant  and  those  under  whom  he  claimed,  with  full  knowledge  and 
acquiescence  on  the  part  of  the  several  Incumbents  of  the  parish,  the  De- 
fendant's right  to  the  same  ought  to  be  sanctioned  and  maintained. 
[  *888  ]  *It  appeared,  by  the  Depositions,  that  Lord  Clive  was  Lord  of 
the  Manor  of  Llanfyllin,  in  which  ChreenhaU  and  certain  other 
Farms  which  the  Witnesses  named,  were  situate ;  and  those  Farms  were 
formerly  one  Estate,  belonging  to  the  Powis  Family,  and  called  the  Green- 
hall  Estate  ;  that  they  were  reputed  to  be  part  of  the  possessions  of  the  an- 
cient Barony  of  Powis,  and  to  be  titheable  in  the  Thirteith  only,  and  that 
no  other  Lands  in  the  Parish,  except  such  as  were  reputed  to  be  part  of  the 
possessions  of  the  Barony,  were  so  titheable,  but  all  the  other  Lands  paid 
Tithes  in  full ;  that  no  more  than  one  Thirtieth  of  the  produce  of  the  except- 
ed Farms,  had  been  paid  to  the  Incumbents,  and  one  Thirty-first  part  only, 
when  made  ready  for  carrying.  One  Witness  (J^.  Bogers')  who  had  occu- 
pied 0-reenhall  Farm  for  four  years,  commencing  in  1775,  said  that,  during 
his  Occupation,  he  compounded  with  the  Incumbent,  for  the  proportion  of 
the  Tithes  of  the  Farm  payable  to  him,  on  the  calculation  that  one  Thirtieth, 
or  one  Thirty^first  part  only  (but  which  he  did  not  recollect)  was  payable. 
Another  Witness  (^IViomas  Daniel^  said  that  he  had  been  employed,  for  nine 
years,  by  the  Plaintiff,  and  his  predecessor,  Mr.  Williams,  to  value  the 
Tithes  of  the  Parish,  and  that  he  valued  the  Tithes  of  Qreenhall  and  the 
other  excepted  Farms,  at  one  Thirtieth  only  ;  that,  in  1808  when  he  first 
valued  the  Tithes  for  Mr.  Williams,  that  Grentleman  sent  his  Servant  to  show 
the  Witness  the  Lands  which  were  titheable  in  the  Thirtieth,  and  that  the 
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Occupiers  told  him  that  they  were  so  titheable,  and  that  he  made  his  Valua- 
tion, and  the  Tithes  were  compounded  and  paid  for  accordingly.  Lord  Clive 
idso  entered  into  Evidence  to  show  that  some  of  the  Title-deeds  of  the  Potoia 
Family  had  been  lost  or  destroyed  by  Fire  and  other  casualties. 

*In  addition  to  the  Parole  Evidence,  his  Lordship  produced  [  *834  ] 
several  Inquigitumes  post  Mortem^  dated  in  the  Reigns  of  £dw. 
2,  Edw.  3,  Hen.  4  and  Hen.  6,  from  which  it  appeared  that  the  Castle  and 
Manor  of  PoUj  the  Towns  of  Pole  and  lAanvyllingj  together  with  Qreenr 
hall  and  other  Possessions  had  belonged  to  the  CItarltUm  Family  and  that 
they  afterwards  became  vested,  by  marriage,  in  the  Chraye  Family. 

Lord  Clive  also  produced,  Firstly,  a  Grant  from  Queen  Elizabeth,  dated 
the  10th  of  December,  in  the  14th  year  of  her  Reign,  to  William  James 
and  John  Grey  and  their  Heirs,  of  ^*  all  that  our  Chapel,  with  the  Appur- 
tenances, situate  within  the  Castle  of  Pole^  in  our  aforesaid  County  of  Mont- 
gomery^  with  all  the  Tithts^  Oblations  and  other  Hereditaments  whatsoever 
to  the  said  Chapel  belonging,  within  the  Lordship  of  Powisy  and  all  and  sin. 
golar  the  lathes  of  Grain,  Sheaves,  Hay,  Lambs,  Wool,  and  all  other  Tithes 
whatsoever,  as  well  Great  as  Small,  Oblations,  Obventions,  and  other  Here- 
ditaments,  Commodities  and  Emoluments  whatsoever  growing,  renewing, 
coming  and  issuing,  as  well  from  the  demesne  Lands  of  the  late  Priory  or 
Monastery  of   Bildwas  as  from  all  other  Lands,  Tenements  and  Heredita- 
ments whatsoever,  to  the  said  late  Priority  pertainmg  or  belonging,  or,  as 
member,  part  or  parcel  of  the  same  late  Monastery,  heretofore  known,  had 
and  accepted  or  used,  in  our  aforesaid  Counties  of  Salop,  Stafford  and  Der- 
h/j  or  elsewhere  wheresoever,  heretofore  to  Us  or  to  our  Progenitors  not  an- 
swered, and,  by  the  Lord  Henry  8,  our  Father,  by  his  Letters  Patent  not 
granted  or  ^ven  to  Edward  Chraye^  Knight,  Lord  Powis ;"  Secondly,  an 
exemplification  of  an  Inquisito  post  Mortem,  dated  the  21st  of 
June,  37th  Elizabeth,  to  inquire  as  to  the  Lands  *and  Tenements     [  *335  ] 
of  Sir  Edward  Herbert,  Knight,  deceased,  and  of  a  Return 
thereto  dated  19th  September,  37th  Elizabeth,  and  finding  that,  before  the 
death  of  Sir  Edward  Herbert,  Edward  Orey  was  seised  in  Fee  of  the  Bar- 
ony and  Lordship  of  Powys  Castle,  and  of  the  Manor  of  Poole,  and  of  the 
Towns  of  Poole  and  lAanvylUng  and  of  the  Manors  of  Powis,  Poole,  Llaih 
vylling  and  other  Manors  :  and,  in  the  same  Return,  was  recited  an  Indent, 
ure  dated  27th  February,  29th  Elizabeth,  whereby  Sir  Edward  Oraye  and 
bis  Wife  conveyed,  and  covenanted  to  levy  a  Fine  unto  John  Herbert'  and 
Edward  Herbert  the  younger.  Sons  of  the  said  Sir  Edward  Herbert,  of  the 
Barony  and  Lordship  of  Potays,  and,  (inter  alia)  the   Tithes  of  Come, 
Qrayne  and  JJoyeJgrowing  and  renewmg  in  Pole,  ButUngton,  LlanvUling 
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afod  Mv«ral  other  Plaeea :  Thirdfy^aai  Indeiitixre  dated  13th  June  1612,  and 
m  whiob  ivas  recited  and  oaofisnied  a  Lease,  granted  Jbj  Lady  fferbert  to 
Sir  William  Berberty  ot  the  Baronj  ofi  PmoiM  aad  certain  other  PoaeesBieQa 
in  the  County  of  Montg^mttry^  (except  the  Caalie  of  Pde,  and  the  demesne 
Lands  thereunto  betongmg,  the  ¥^xuk.Qi  Buttingion^  and  all  Te»^  and 
!Rthe8  arising  wkhin  the  Demesnes  ol  PbZ^  CaitU^  tiie  Farm  of  BvMingtonf, 
or  elswhere  within  the  Bareaj,  and  abo  the  Messnagea  and  Farms  of  Green' 
hMy  &c.  parcel  of  the- Demesnes  withm  the  Baroaj)  :  Fourthly,  the  Settle- 
ment on  the  marriage^  of  Ptr^  Herbert^  Son  of  Sir  WWiam  Herbert^  dated 
the  4th  June  1622^  and  coataining  a  Covenant  to  levy  a.  Fine  of  the  Barony 
and  Lordship  of  Powg%^  the  Castle  of  Paoisj  the  Bunroughs  of  PooU  and 
lAanvyUmg  and  the  Manors  of  PattfgSy  Poolty  LlanvylUng^  and  several 
others^  and  of  aU  Messuages,  Adrowsons,  Donations^  Tithe^  Ob- 
[  *S86  ]  lations,  &e.  *tO'  the  said  Barony,  Messuages,  Lands,  &c^  or  any 
of  them,  or  any  part  thereof  belonging,  or  denused,  letten  oc 
used  with  the  same :  Fifthly,  thtt  Chirograph  of  the  Fine  levied  in  pursuT 
anoe  of  the  Covenant,  in  whaeb,  amongst  ^  other  Premises,  the  Tithe$  of 
Oam^  6hrmin  €md  Benf  in  Pt>U<f  BuUingUm  and  IdamnflUug  were  mention- 
ed :  Sixthly^  the  counterpart  of  a  LeaseDf  Ae  13tb  of  June  1641,  granted 
by  Sir  Perej^  Mtrbertj  of  the  ifturony  and  other  Hereditameats  mentioned 
in  tha  Settlement,  indoding  Lkmv^ingy  and  of  all  TitheSi  Oblations  and 
Obventiona  ta  the  said  Baoony,  Burroughs  and  Lordships  belon^ng^  or  there* 
with  deonsed,  letten  or  uaed,  and  the  Fam  of  BuUinglL<m^  and  the  Mansion* 
house  of  &Tun»haU^  and  all  Buildings  ssid  Houses  thereunto  belongings 
aad  all  the  Demesne  Lands,  Woods  and  Wood  Grounds  thereunto  appertain- 
ing :  Seventhly,  a  Bargain  and  Sale  of  the  27th  August  1653,  by  which  the 
Commissiouers  appointed  under  an  Act  of  Parliament  for  the  Sale  of  Lands 
forfeited  to  the  Commonwealth,  conveyed  ta  Sir  Q-eorgt  fVhitnfore  and  oth^ 
ers,  for  the  life  of  Sir  Percg  Herbert,  some  of  the  Manors  and  other  Hera- 
ditaments  before-mentioned,  and  also  the  Farmhouse  and  several  Parcel  of 
Land  constituting  the  Farm  of  Chreenhallj  in  the  Parish  of  LlanvyUing  which 
were  then  late  parcel  of  the  Possessions  of  Sir  Percy  Herbert^  whose  Es* 
tate  had  been  forfeited  for  his  Treason  against  the  Parliament  and  People  of 
England,  except  all  Bectories  Impropriate,  Impropriate  Tithes,  Compositions 
for  Tithes,  portvme  of  Tiihee,  Donations,  Oblations,  Obventions  and  Bents 
issuing  out  of  Tithes,  and  all  other  thingn  saved  and  excepted  as  not  to  be 
sold,  by  the  Act  of  Parliament :  Eighthly,  an  Oflice-copy  of  a  Becovery  suf- 
fered on  the  9th  of  April  1655,  in  which  William  Herbert  was 
[  •887  ]  Vouchee,  of  the  •Barony  of  PowiSj  the  Castle  of  Pooky  the  Bur* 
roughes  oi Poole  and  IMnvyllinge,  and,  inter  alia,Tiihee  of  Qrain 
and  Hag,  growing  and  renewing  in  Llanvyllingej  and  many  other  Places  : 
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Kinthly,  tho  cottntcrpart  of  a  Lease  dated  the  20th  of  January  1C50,  by 
irhicb  Richard  and  Edmund  Samer^  with  the  consent  of  Elizabeth  Lady 
PowUy  Wife  of  Percy  Lord  PowiSy  demised  to  BridrjHt  Parry ^  for  21 
years,  several  pieces  of  Land,  part  of  the  farm  or  ancient  DetncFnes  of 
Oreen  Hall^  in  the  Parish  of  Lianvillyn^  reserving  to  the  Person  or  Persons 
vho,  for  the  time  being,  should  have  the  immediate  Reversion  or  Remainder  of 
the  Premises,  all  Tymber  Trees,  Woods  and  Underwoods  on  the  Premises, 
and  the  Lord^a  parte  of  the  Tyihe  due  vpotk  the  Premisee^  with  free  Libnty 
of  Inyregse^  Egreeee  and  Regreeee  to  carry  away  the  eayd  Tythe,  or  any 
parte  of  the  sayd  Woods  (a).  LonI  Olive  also  produced  several  other  Deeds 
and  Instruments,  comprising  the  Barony  and  Manors  before  mentioned,  to- 
gether irith  either  ^^  Tithes  and  Portions  of  Tithes  to  the  said  Barony,  Man- 
ors, ftc.  belonging  or  therewith  used,  demised,  &c."  or  *'  Tillies  of  Grain 
and  Hay,"  or  "  Corn,  Grain  and  Hay  renewing  and  growing  in  Poole^  But- 
tinytofij  LlanvUlinye^  &c.":  and,  in  the  last  of  those  Deeds,  which  was 
dated  in  1776,  the  capital  Messuage  of  Green/tall  with  its  Demesne,  was 
particularly  mentioned. 

'Sir  E.  Swgdmy  Mr.  Simpkineoriy  and  Mr.  G.  Rich^de^  for  [  388  ] 
iho  Plaintiflf,  whose  Title  as  Rector  was  admitted. 

Mr.  Knighty  Mr.  Boteler^  and  Mr.  TempU,  for  the  Defendants,  Lord 
Clive  and  his  Son : 

The  Estate  of  Oreenhall,  the  Tithes  of  which  are  cleimed  by  the  Plain- 
liflT,  is  part  of  the  Demesnes  of  the  Barony  of  Powis.  The  Ownership  of 
that  Estate  has  been  as  part  of  the  Demesnes  of  the  Barony ;  and  the  Bar- 
ony uid  two  Thirds  of  the  Tithes  appear  to  have  been  in  the  same  hands, 
from  shortly  after  the  dissolution  of  MoDasteries.  In  the  Reign  of  Edw.  2, 
the  Barony  belonged  to  the  Oharhtone.  That  Family  ended  in  a  Female, 
who  married  into  the  Gray  Family.  In  the  Beign  of  Queen  Elisabeth,  the 
Barooy  came  to  the  fferberte^  and  it  has  ever  since  belonged  to  them.  Our 
Documents  do  not  clearly  ahow  the  origin  of  our  Title  to  the  two  Thirds  of 
the  TUhes  ia  question'  In  the  early  Cases,  where  a  portion  of  Tithes  was 
claimed^  it  was  considered  necessary  to  ahow  the  Deed  of  Severance,  or  to 
give  fivideoee  of  its  existeaee  ;  bat  it  is  now  settled  that  that  is  not  necea- 
sary,  and  that  Retainer,  with  colour  jo(  Title,  if  not  a  mere  Retainer,  is  auf- 
fieieat  We  have  a  Title  going  hand-in^hand  .with  the  Retainer  by  the  Own- 
ers of  ^e  Banooy :  Tilhes  are  mentioned,  in  ojur  Deeda,  from  a  time  shortly 

(a)  There  wm  indoiyed  on  thU  I^eaae,  th&t  the  li^s^  hA^  agrqed  to  pAj  fif •  (or  the  Lord's 
ptirUege  of  the  two  parts  of  the  Tithe,  and  that  she  was  to  set  the  Parson  pot  his  doe,  heing 
the  Thirtieth,  according  to  custom.  The  Plaintiff's  Coansel  objected  to  this  Indorsement 
being  xaad  as  Evidence,  on  Jba  ground  that  it  appeared  to  havo  beeawtitten  subsequently  to 
the  Lease:  And  the  Vke^ChaneeUor  allowed  the  objection. 
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after  the  dissolution  of  Monasteries.  The  description  of  them  varies.  In 
some  of  the  Deeds  we  find  the  word  ''  Tithes"  only  :  in  others,  "  Tithes  and 
portions  of  Tithes  ;"  and,  in  others, "  the  Tithes  of  Corn,  Grain  and  Ilay  :" 
but  it  clearly  appears  that  Tithes  in  the  Barony  of  Potvis  and  Parish  of 

Llanfyllin^  were  part  of  the  possessions  of  the  Owners  of  the 
[  *ZZ9  ]     Barony ;  •and,  in  the  counterpart  of  the  Lease  of  1659,  the 

Lord's  part  of  the  Tithes  of  the  Farm,  is  expressly  reserved. 
It  appears,  by  the  Inquisitiones  post  Mortem^  that  the  Castle  of  Poole 
was  the  head  of  the  Barony  of  PowiBy  and  that  Gretnhall  was  held  with  it. 
It  appears  also  that  there  was  a  Chapel  within  the  Castle.  That  Chapel, 
together  with  others,  was  suppressed  in  the  Reign  of  Edw.  6 :  and  Queen 
Elizabeth,  in  the  14th  year  of  her  Reign,  granted  the  Chapel  with  the 
Tithes  belonging  to  it  in  the  Lordship  of  PomSj  to  William  James  and 
John  Grey,  There  is  considerable  probability  that  those  were  the  Tithes 
in  question,  and,  from  the  coincidence  in  the  Names,  and  the  usual  mode  of 
proceeding  in  like  cases,  that  the  Grant  was  made  to  those  Parties,  as  Trus- 
tees for  the  Oray  who  was  the  Owner  of  the  Barony. 

The  Witnesses  prove  that  the  Rectors  have  never  received  more  than  one 
Third  of  the  Tithes  of  this  Farm,  and  of  the  other  Demesne  Lands ;  and  that 
the  full  Tenth  has  been  paid  for  all  the  other  Lands  in  the  Parish.  Our  Case 
is  stronger  than  it  would  have  been  if  we  had  never  paid  any  part  of  the 
Tithes  ;  for  payment  of  one  Third  to  the  Incumbent,  has  been  decided  to 
be  equivalent  to  perception,  by  the  Owner  or  Occupier,  of  the  other  two 
Thirds.  The  Court  is  now  called  upon  to  give  a  Right  which  has  never 
been  enjoyed,  or  even  claimed,  by  the  Plaintiff  or  any  of  his  predecessors. 
We  have  shown  by  our  Deeds,  a  general  Title  in  the  Lordship,  and  a  Re- 
tainer of  two  Thirds  of  the  Tithes  in  question  ;  and,  as  there  are  no  other 
Tithes  to  which  the  description  in  the  Deeds  can  be  applied,  the  Court  is 
bound  to  apply  it  to  those  Tithes.     The  reservation  in  the  Counterpart  of 

1659,  puts  the  matter  out  of  all  dispute. 
[  •340  ]         •The  Herbert  Family  were  formerly  Catholics,  and  have  been 

subject  to  Forfeitures  and  other  Casualties.  It  appears  too  that 
their  residence  in  Lincoln's  Inn  Fields^  and  some  of  the  Rooms  in  Poms 
Castle^  wero  destroyed  by  Fire.  This  accounts  for  the  loss  of  some  of  the 
Family  Documents.  We  submit,  however,  that  we  have  produced  Evidence 
enough  to  make  out  a  Title  to  the  two  Thirds  of  these  Tithes.  But  it  is 
not  incumbent  on  us  to  prove  a  clear,  positive  Title :  all  that  is  necessary 
is  to  show  that  there  .is  a  question  to  be  tried  ;  for  the  Court  has  no  right 
to  decree  an  Account,  where  the  Legal  Title  is  in  dispute ;  and  no  Account 
can  be  decreed  against  the  Evidence  M'hich  ve  have  given.    JScott  v.  Airetf 
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^6),  StruU  V,  Baker  (c).  That  Case  is  not  distinguishable  from  the  pres- 
ent. Lady  DartmouHi  v.  Eoberts  ((2),  Bemty  y.  Harvey  (e),  Chtrry  y. 
1^9^  (/)»  Nbrhary  y.  Meade  (^),  Fanehaw  y.  Bother  am  (A),  Oxwufon 
y.  Skinner  (t),  Williame  v.  Bacon  (k). 

Mr  Lloyd  for  the  Defendant  Hughee, 

Sir  J?.  Sugden^  Mr.  Simpkinson  and  Mr.  (7.  Rieharde  for  the  Plaintiff: 

The  Defendents  have  failed  to  make  out  any  Defence.  They  say  that 
they  have  an  actual  Title  to  two  Thirds  of  these  Tithes.  It  was  said  that 
the  receipt  of  one  Third  of  the  Tithes,  was  more  prejudicial  to  the  Rector 
than  if  he  had  received  nothing :  but,  as  his  Title  would  not 
*have  been  impeached  if  he  had  received  no  portion  of  the  Tithes,  [  *341  ] 
it  cannot  be  worse  because  he  has  received  one  Third.  It  was 
also  said  that  it  was  not  necessary  for  Lord  Olive  to  show  the  foundation  of 
his  Title,  but  that  it  was  probable  that  these  Tithes  were  annexed  to  the 
Chapel.  But  there  is  no  proof  that  the  Chapel  was  annexed  to  any  Mon- 
astery. It  might  have  been  a  private  Chapel.  There  is  no  proof  of  ren- 
der of  Tithes  to  the  Chaplain :  there  is  nothing  to  show  what  were  the 
Tithes  belonging  to  him.  The  mere  mention  of  Tithes  belonging  to  the 
Chapel,  does  not  show  that  two  Thirds  of  these  Tithes  were  appropriated  to 
the  Chapel.  Perception  alone  is  not  sufficient:  there  must  be  both  percep- 
tion, and  colour  of  Title.  The  Grant  of  the  Chapel  being  put  out  of  the 
Case,  how  b  the  foundation  of  Lord  Clive*$  Title  made  out.  •  A  Party  who 
rests  his  Title  on  Presumption,  must  first  show,  to  the  Court  or  Jury,  what 
he  would  have  them  presume — what  is  the  mark  he  aims  at.  But  here 
there  is  no  proof  of  the  appropriation  of  the  two  Thirds  of  these  Tithes  to 
any  M)nastery,  or  of  the  dissolution  of  any  Monastery  to  which  they  could 
have  been  appropriated,  or  of  any  Grant  from  the  Crown,  or  of  any  original 
Instrument  of  Severance.  The  Court  is  called  upon  to  presume  Appropria- 
tion,^Dissolution,  and  a  Grant  from  the  Crown.  It  is  not  even  pretended 
that  there  is  any  Composition  Real,  in  this  Case.  IIow  then  is  this  Proper- 
ty taken  out  of  tho  Church  ?  Until  the  Tithes  are  shown  to  have  vested  in 
the  Crown,  (which  cannot  be  done  except  by  proving  that  they  belonged  to 
a  dissolved  Monastery)  there  is  no  Case  to  argue. 

Having  destroyed  the  foundation  of  the  Defendant's  Title,  it  is 
unnecessary  to  observe  further  upon  it,  except  'to  meet  every     [  •342  ] 
view  of  the  Case.    There  is  no  Evidence  that  the  two  Thirds  of 
these  Tithes  were  ever  demanded,  paid,  demised  or  agreed  for,  or  that  there 

(6)  3  Gmll  1174.  (c)  2  Ycfl.  jan.  625.  (d)  16  East  334. 

(e)  17  Yes.  1 19.  See  p.  126.  (/ )  1  Bligh,  New  Series,  SCO. 

iff)  2  Price,  338,  and  3  Bligh,  211.     (A)  1  Eden,  276.  (t)  4  GwUL  1513. 

{k)  1  Sim.  &  Sta.  416,  and  3  Rum.  526. 
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has  ever  been  any  dealing  respecting  them,  bj  the  Lord  of  the  Fee.     Pay- 
ment of  one  Third  of  the  Tithes  is  not  a  perception  of  the  other  two  Thirds. 
None  of  the  Documents  which  have  been  produced,  except  the  Counterpart 
of  1669,  have  any  bearing  on  the  question.     They  do  not  show  a  colour  of 
Title.     One  of  the  earliest  of  the  Deeds  that  contain  any  allusion  to  Tithes, 
is  that  of  the  27th  February,  29th  Elizabeth.     That  Instrument  does   not 
specify  these  Tithes  :  it  does  not  even  mention  Tithes  or  portions  of  Tithes, 
but  merely  the  Tithes  of  Corn,  Grain  and  Hay,  and  not  the  Small  Tithes, 
in  lAanfylUn  and  several  other  Places,  or  any  of  them.     The  same  obser- 
vation applies  to  several  of   the  Documents.     Others  of  them   mention 
Tithes,  together  with  Free  Warren  and  other  general  words,  in  30  different 
Parishes.     That  is  no  assertion  of  Title,  and,  if  it  is,  it  shows  that  the  De- 
fendants are  entitled  to  the  full  Tithes  of  all  the  Lands.     In  the  Counter- 
part of  1659,  the  Lord's  part  of  the  Tithe  of  G-reenhall  is  reserved.     We 
never  disputed  that  one  Third  only  of  the  Tithes  of  that  Farm  had  been 
paid.     The  Lessors  might  have   wished  to  receive  the  other  two  Thirds. 
But  they  did  not  demise  those  two  Thirds,  or  let  the  Farm  free  from  the 
payment  of  them,  nor  is  there  any  proof  of  payment.     If  there  had  been 
no  reservation,  it  might  have  been  argued  that  the  two  Thirds  were  de- 
mised ;  but  the  reservation  precludes  the  Defendants  from  that  argument. 
The  Lessors  did  not  venture  to  demise  the  two  Thirds  ;  so  that  this  Instru- 
ment destroys  the  Defendants'  case.     At  all  events,  it  is  a  solitary  asser- 
tion of  right ;  and  there  is  no  Evidence  of  dealing  with  this  por- 
[  *iiZ  ]     tion  of  Tithes,  in  more  *rccent  times.     What  have  Lord   Clive 
thoseand  under  whom  he  claims,  done  with  regard  to  this  portion 
of  Tithes,  for  the  last  century  and  a  half  7    Have  tliey  ever  demanded, 
received  or  let  it,  or  contracted  to  let  the  Farm  Tithe-free.     The  utmost 
that  the  Evidence  shows,  is  that  the  Rector,  instead  of  receiving  a  Tenth, 
has  received  a  Thirtieth  only. 

The  Case  now  made  for  the  Defendants  is  put  on  a  different  ground  from 
that  in  the  Answer* .  The  Defendants  now  say  that  a  Severance  is  to  be 
presumed.  In  their  Answers  they  say  that  there  could  be  no  such  Sever- 
ance, and  tliai;  two  Thirds  of  the  Tithes  were  never  part  of  the  Rectory,  but 
always  belonged  to  the  Lords  of  Powis.  This'  is  a  mere  Prescription  in 
non  dccimando.  The  Corporation  of  Bury  St,  JEdmunda  v.  Evans  (Z), 
Nagle  v.  Edwards  (?7i).  In  Cherry  v.  Legh  the  decision  was  against  the 
Defendants,  and  there  is  not  a  single  word  in  the  Case,  in  their  favour.  In 
the  other  Cases  which  were  cited  for  the  Defendants,  either  the  origin  of 
the  Defendant's  Title  was  shown,  or  Deeds  wero  produced  by  which  the 

(0  9  GwUl.  767.  (m)  4  Gwill.  1442. 
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Tithes  in  dispute  had  been  conveyed,  speciflcallj,  for  a  long  period  of  years, 
and  there  had  been  a  perception  of  and  dealing  with  them,  by  Leasing  or 
otlierwise,  which  went  hand  in  band  with  the  Title  And,  even  in  those 
Cases,  the  Court  did  not  hold  the  defence  to  be  a  good  one,  but  merely  said 
that,  with  snch  a  Title,  it  would  not  assist  the  Incumbent.  In  this  Case 
the  Deeds  contain  general,  sweeping  words,  and  there  has  been  mere  non- 
payment, both  of  which  go  for  nothing. 

•Mr.  Kniffht,  in  reply :  [  '344  ] 

The  Court  cannot  establish  the  PlaintiiF's  right,  without  a 
Trial  at  Law. 

[The  Vitt'CkaweMoT : — ^There  is  nothing  in  this  Case  to  justify  me  in 
establishing  the  Plaintiff's  Right,  without  directing  an  Issue:  and,  if  I 
were  to  decree  an  Account  merely,  I  must  dismiss  the  Bill,  as  against  Lord 
CUv€  and  his  Son,  with  Costs.] 

The  Defence  made  by  Lord  CUven  in  his  Answer,  is  not  a  prescription  in 
fwn  decimando.  He  says  that  two  Thirds  of  the  Tithes  have  always,  that 
is,  as  far  back  as  Evidence  goes,  been  received  by  him  and  his  Ancestors. 
He  adds  that  he  cannot  set  forth  by  what  means  th^  said  portion  of  Tithes 
was  originally  disposed  of  as  Lay  Property,  except  the  same  was  A>ne  by 
some  aficient  Grant  now  lost,  and  which  ought  now  to  be  presumed. 

In  a  Case  of  Claim  of  Tithes  as  Lay  Fee,  it  is  not  necessary  for  tBe 
Claimant  to  prove  that  the  Tithes  formerly  belonged  to  a  dissolved  Monaste- 
ry, or  to  show  the  origin  of  his  Title.  All  that  is  necessary  is  to  show  either 
perception  or  colour  of  Title.  Sc0U  v.  Airey,  Strait  v.  Baker^  Bemey  v. 
Harvey'^  Williams  v.  Baeon,  Your  Honor  cannot  say  that  there  has  not 
been  pernancy  in  this  Case,  without  over^ruling  Strutt  t.  Baker.  How  can 
there  be  pernancy  by  the  Owner  of  the  Lands,  except  by  Retainer  ?  Here 
there  has  been  payment  of  one  Third,  and  a  Retainer  of  two  Thirds.  This 
is  an  open  assertion  of  Title.  The  present  Case  has  a  still  stronger  ingredient 
ia  it  than  Stfutt  v.  Baker.  It  appears,  by  the  Evidence  of  Daniel^  who 
was  employed  to  value  the  Tithes  of  the  Parish  for  the  Plaintiff 
and  his  predecessor,  that  the  latter  sent  his  Servant  to  point  *out  [  *845  ] 
the  Lands  which  were  tidaeable  in  the  Thirtieth.  Is  this  a  mere 
Retainer  ? 

If  we  have  shown,  not  only  that  there  has  been  this  dealing  with  the  two 
Thirds,  but  that  it  is  supported  and  explained  by  the  Deeds,  are  we  not  then 
justified  in  asking  your  Manor  to  refrain  from  decreeing  for  the  Plaintiff. 
The  language  of  the  Deeds  may  not  be  so  precise  as  might  have  been  wished, 
but  it  is  explained  by  the  enjoyment  of  the  Property,  by  Lord  Olive  djii  those 
andcr  whom  he  claims,  for  centuries.  There  is  no  Evidence  that  there  is 
any  Tithe-property  iti  the  Family,  by  whic^  the  hmguage  of  the  Deeds  can 
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be  satisfied,  except  that  in  question.  By  1  Edw.  6,  c.  14,  free  Chapels  and 
their  Possessions  were  vested  in  the  Grown.  The  Grant  in  14  Elizabeth,  of 
the  Chapel  within  the  Castle  of  PoUy  with  the  Tithes  belonging  to  it,  which 
were  vested  in  the  Crown  by  the  1  Edw.  6,  may  be  fairly  supposed  to  be  the 
origin  of  Lord  Clivers  Title.  By  that  Grant,  the  Tithes  were  united  to  the 
Barony,  and,  therefore,  they  were  naturally  described  afterwards  as  belong- 
ing to  it. 

It  was  said  that  the  Tithes  are  vaguely  described  in  the  Deeds ;  bat  no 
satisfactory  answer  has  been  given  to  the  reservation,  in  the  Lease  of  1659, 
of  the  Lord*s  part  of  the  Tithe,  with  liberty  of  ingress,  egress  and  regress 
for  carrying  it  away.  That  explains  every  thing.  Many  of  the  more  mod- 
ern Deeds  contain  the  words  "  Portions  of  Tithes"  as  well  as  "  Tithes."  The 
Documentary  Evidence  shows  much  more  than  colour  of  Title ;  and  very 
little  ought  to  satisfy  the  Court  after  so  long  an  enjoyment.  Lord  Clivey  how- 
ever, is  ready  to  try  his  right  at  Law. 
[•  346  ]        'The  Vice  Chancellor  : 

In  this  Case  a  Bill  has  been  filed  by  the  Rector  of  the  Pariah  of 
Llar^fyllin^  for  the  payment  of  Tithes  in  Kind ;  and  the  Defence  that  is  set 
up  is^in  substance,  that,  as  to  two  Thirds  of  the  Tithes,  they  are  Lay  Fee, 
belonging  to  Lord  Clivt  and  his  Son,  the  Infant  Tenant  in  Tail :  and,  in 
Support  of  the  Defence,  Evidence  has  been  entered  into,  both  Documentary 
and  Oral.    It  appears,  from  the  Documentary  Evidence,  that  a  Grant  was 
made,  by  Queen  Elizabeth,  of  the  Chapel  of  PoU^  with  the  Tithes  belonging 
to  it,  in  the  Lordship  of  PowiSj  to  an  Ancestor  of  Lord  Olive ;  but  it  does 
not  appear  what  Tithes  did  belong  to  the   Chapel  of  Pole.     Several  other 
Documents  have  been  produced  which  goto  show  that  the  Ancestors  of  Lord 
C^ive  have  been  entitled  to  Tithes,  generally  speaking,  in  the  Parish  otLlan- 
fyUin  and  several  other  Parishes  ;  but  there  does  not  appear  to  be  any  Deed 
which  conveyed  the  Tithes  of  this  Parish  in  particular,  or  the  Tithes  of  the 
Farm  in  question,  except  a  Lease  dated  the  20th  of  June  1659,  which  was  a 
Lease  of  several  Parcels  of  Land,  part  of  the  Farm  of  0-reenhedly  reserving 
the  Lord's  part  of  the  Tithes  of  the  Land,  and  a  right  to  carry  away  the 
same.     An  observation  was  made  upon  the  effect  of  that  Instrument,  that  it, 
at  the  utmost,  reserved  the  right  to  the  Lord,  and  did  not  at  all  affect  the 
possession  of  the  Land  in  the  hands  of  the  Tenant ;  but  that  does  not  appear 
to  me  to  be  correct,  because  not  only  is  there  a  reservation  of  the  Lord's 
part  of  the  Tithes,  but  there  is  also  reserved  the  right  to  carry  them  away ; 
and,  therefore,  it  was  a  reservation  which  went  directly  to  affect  the  Occupa- 
tion of  Tenant.  Subsequently  to  that  Instrument,  several  others  were  produc- 
ed, but  which  were  all  of  the  general  nature  I  have  mentioned, 
[  *347  ]     namely  Instruments  which  profess  to  deal,  *as  matters  of  Lay  In- 
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heritance,  with  the  Tithes  of  Llanfylliny  and  several  other  places,  but  with- 
out specification. 

In  addition  to  this  there  has  been  produced  a  great  deal  of  Parole  Evi- 
dence ;  but  it  is  not  necessary  to  notice  any  part  of  it,  except  what  was 
given  by  Edward  JRoger^^  and  by   Thomas  Daniel  Rogers y  who,  together 
with  his  Brothers,  had  at  one  time  occupied  the  Farm  of  Qreenhally  says, 
^^  That  during  the  time  he  and  his  Brothers  occupied  CheenhaU  Farm  and 
Lands,  the  Composition  or  Compositions  made  by  them  with  the  Parson  or 
Incumbent  of  the  said  parish  of  Llanfyllin  for  the  time  being,  for  or  in  re- 
spect of  the  Tithes  or  proportion  of  Tithes  due  and  payable,  to  such  Par- 
son or  Incumbent,  for  or  in  respect  of  the  said  Farm  and  Lands,  where  such 
Tithes  or  proportion  of  Tithes  were  not  rendered  in  Kind,   were   made 
upon  the  footing  and  calculation   that  a  portion  only,  namely,  a  Thirtieth  or 
Thirty-first  part  of  the  titheable  matters   (but  deponent  does  not  exactly 
recollect  whether  it  was  a  Thirtieth  or  Thirty-first   part)   was   due   and 
payable,    and  that  such   Composition  or  Compositions  were  accordingly 
acted  upon  during  the   whole   time  of  the  occupancy  of  the   said   Farm 
and  Lands  by  this  deponent  and  his  Brothers."     And  Daniel,  in  his  an« 
swer  to  the  seventh  Interrogatory,    says,    ^^  That  he    was   employed,  as 
a  Tithe-valuer,  by  Mr.   Hughes,  the   Plaintiff,  and  also  by  Mr.  WUliam 
Williams,  his  predecessor :  That,  about  the  year  1308,  he  was  employ- 
ed  by  the  said  Mr.  WiUiams  to  value  the  Tithes  payable  to  him  within 
the  said  parish  of  Llanfyllin,  and  then  made  a  valuation  thereof,  and 
continued  to  do  so  yearly,  until  Mr.  Williams* s  death,  which  hap- 
pened in  September  1813  :  That  he  was  'thereon  employed   by     [  *S48  ] 
Mr.  Hvans,  the  Sequestrator  of  the  said  Living,  to  value  the  un- 
cut Crops  on  behalf  of  the  Successor,  the  Plaintiff:  That,  during  all  these 
years,  he  valued  the  Tithes  of  Grain  and  Hay  only  arising  from  all  the 
Lands  within  the  parish  of  lAanfyllin,  and  that  he   valued  them  at  the 
Tenth,  with  the  exception  of  Oreenhall  and  the  other  Farms  and  Lands  be- 
fore specified,''  with  those  three  other  Farms  this  Case  has  nothing  to  do, 
^*  which  he  valued  at  the  Thirtieth :  That,  in  the  year  1808,  when  he  was 
employed  by  Mr.  Williams,  he,  Mr.  Williams,  sent  his  servant  to  show  de- 
ponent the  Lands  within  the  parish  of  Llanfyllin  which  were  titheable  in 
the  Thirtieth,  and  the  Occupiers  of  those  Lands  also  tcld  him  that  the  Lands 
so  shown  to  him  were  titheable  in  the  Thirtieth  only,  and,  for  that  reason, 
he,  the  Deponent,  valued  and  computed  such  Thirtieth  only,  and  not  the 
full  Tithes  of  such  Farms  and  Lands :  That  he  generally  attended  at  the 
Tithe-rent  Days,  and  the  Tithes  were  compounded  and  paid  for  in  the  Tenth 
or  Thirtieth,  according  to  his  Valuation  thereof:  and  that  he  assisted  Mr. 
WUUams  in  receivbg  sach  Composition  for  the  said  Tithes,  and  that  Mr. 
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Ji^An  <7(me«,  and  Mr.  John  HugheSy  or  on^d  of  them^  received  the  Composi* 
tion  for  the  said  Tithes  for  the  use  of  the  said  Plaintiff,  he,  this  Deponent, 
being  generally  present."  And,  in  his  Answer  to  the  i8th  Interrogatory, 
he  says,  ^'  He  cannot  answer,  save  as  to  tho  nine  years  deposed  to  in  his 
Answer  to  the  7th  Interrogatory,  that,  during  the  said  years,  the  Compoai* 
tions  were  made  upon  the  tooting  and  calculation  that  a  Thirtieth  only  of  the 
Tithes  of  Greenhail  and  the  other  excepted  Farms  and  Lands,  were  due  and 
payable,  and  such  Compositions  w^re  acted  upon  during  the  nine  years,  for 

the  reasons  aforesaid."  There  is  a  great  deal  of  other  Evidence, 
[  ""SIQ  ]     *given  by  the  several  Witnesses,  and  it  appears  from  them  that 

this  mode  of  dividing  the  Tithes,  namely,  by  letting  the  Incump 
bent  receive  only  either  the  Thirtieth,  or  the  Thirty-first  part,  in  case  of  the 
Corn  being  in  a  more  matured  state  for  carrymg  away,  has  been  acted  ou 
for  several  years ;  and  it  appears  also  that  the  Lands  in  question,  were 
known  by  the  name  of  the  Thirtiethable  Lands. 

It  was  insisted  that,  notwithstanding  this  Evidence,  there  ought,  at  once, 
to  be  a  Decree  for  Tithes  according  to  the  Prayer  of  the  Bill,  because  of 
the  general  right  which  the  Plaintiff,  as  Sector  of  the  parish,  has  by  Law. 
It  must  be  observed,  however,  that  no  Evidence  whatever  bus  been  entered 
mto  by  the  Plaintiff.  His  general  right  tbea  stands  opposed  by  this  Svit 
dence ;  and  the  question  is  whether,  without  further  Inquiry ,  it  is  the  Plaiap 
tiff's  right  to  have  a  Decree  for  an  Account. 

It  is  unquestionable  Law,  upon  all  the  Authorities,  that  an  Account  for 
Tithes  is  only  given,  in  this  Court,  e^  j^  consequence  of  the  Title  of  the 
Plaintiff  being  clearly  made  out,  and,  if  tihere  is  any  reasonable  doubt  of 
the  extent  of  his  Legal  Right,  that  this  Court  will  not  act  until  the  right  be 
established  at  Law.  It  has  been  said  that,  where  a  Defence  of  this  nature 
has  been  set  up,  it  is  necessary  either  to  produce  the  original  Grant  which 
severed  the  Tithes,  or  to  give  Evidence  of  the  Grant  I  think  that  a  coih 
siderable  degree  of  obscurity  has  been  thrown  upon  that  doctrine  by  iho 
Judgment  of  Lord  Northington^  in  the  Case  of  Fanahaw  v.  Motheramy  in 
3d  Gwillim,  but  which  is  more  fully  reported  by  Mr.  Eden.  But,  even  in 
the  Case  of  Fan^Juiw  v.  Rolheramy  though  the  proposition  seems 
[  *350  ]  to  be  80  laid  down  *by  Lord  NiniMngtonj  yet  it  is  manifest  thiit 
he  admitted  Evidence  of  possession  as  being  satisfactory  that 
there  had  been  a  Grant,  although  there  wcs  no  Grant  pi^duced,  oor  any 
Evidence  given  of  the  existence  of  any  Grant  at  any  time,  other  than  that 
which  might  be  drawn,  by  inference,  from  the  £aet  of  long  Possession^  A 
great  variety  of  Cases  were  referred  to  iu  the  Argumeyit,  which  k  is  not  oe- 
cessary  to  travel  through :  they  are  jaU  to  be  fmund  stMed  in  the  last  Case 
of  Bacon  r.  WUUmm^  ichieh  first  oaiwi  te&r^  Sir  J.  ImAj  Y •  G^  »A 
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afterwards  before  Lord  Eldon^  C. :  and  the  result  of  all  the  Cases  seems  to 
me  to  be  this,  that,  if  there  has  been  an  adverse  Retainer  of  Tithes  ground- 
ed upon  an  Allegation  of  Title,  to  which  Title  colour  is  given  by  the  pro- 
duction of  old  Instruments,  this  Court  will  not  interfere,  even  on  behalf  of 
a  Spiritual  Rector,  without  he  proves  his  Title  at  Law.  In  the  Case  of 
JBemey  s^Sarvey^  Lord  JEldon^  speaking  of  the  Case  of  Fanshaw  v.  Ho- 
iheram^  sajs :  ^^  That  was  the  Case  of  a  Lay  Impropriator :  the  Defendant 
was  a  person  not  prescribing  in  non  dedmando^  but  'claiming  Title  to  the 
Tithes  in  pernancy ;  and  the  Doctrine  of  the  Court  in  that  Case  also  was 
that  a  mere  Retainer,  unexplained  by  any  Deed  or  Instrument  asserting  Ti- 
tle, not  merely  to  retain,  but  to  enjoy,  is  not  a  Defence  against  a  Spiritual 
Person  or  a  Lay  Impropriator.  If,  on  the  other  hand,  it  appeared,  in  the 
Case  of  a  Lay  Impropriation,  that  the  Defendant  had  Lands  which  never 
paid  Tithes,  and  had  made  them  the  subject  of  Lease  or  Conveyance  under 
colour  of  Title,  coupling  the  fact  of  Retainer  and  the  colour  of  Title,  they 
considered  that  a  sufficient  ground  for  sanding  it  to  Law  :  but,  if  no  more 
was  alleged  than  a  mere  Case  of  Retainer  and  Prescription  in 
non  deeimando^  they  would  not  send  that  to  Law."  *Xhat  ap-  [  *351  ] 
pears  to  me  to  be  a  clear  Statement  of  the  doctrine  to  be  deduc- 
ed from  the  Cases  which  were  quoted.  In  addition  to  the  Case  of  Fan- 
shaw  v.  Rotheramy  (which  was  a  Case  of  Thirtiethable  Lands),  there  is  the 
subsequent  Case  of  Foxcroft  v.  P arris  (o),  which  was  a  Case  of  Thirtieth- 
able  Lands  also.  In  that  Case,  Lord  Alvanlet/^  M.  R.,  refused  to  make  a 
Decree  for  an  Account  until  the  Title  was  proved  at  Liw.  The  same  doc- 
trine, in  other  words,  is  to  be  found  in  what  Lord  Fldon  said  in  giving  Judg- 
ment in  the  Cases  of  Norhury  v.  Meade^  Cherry  v.  Leghy  and  Bacon  v. 
WiUiamB.  Tbo  Case  of  Bacon  v.  Williams  seems  to  be  entitled  to  most 
weight  in  this  particular  Case,  because  it  was  said  there,  as  an  Answer  to 
the  Plaintiff's  claim,  that  Mr.  PMllipps  was  entitled  to  a  certain  annual 
Sum  of  4a.  lOd.  as  a  Moius  for  the  Tithes  of  Cliff  Slade  ;  and  it  appears 
that  there  was  no  Deed  produced  which  showed  the  severance  of  the  Modus, 
if  it  were  a  Modus,  from  the  Spiritual  Rector :  but  the  first  item  of  proof 
that  was  adduced  was  a  Deed  dated  in  1670,  by  which  the  Rate  Tithe,  as 
it  was  called,  was  conveyed  to  an  Ancestor  of  Mr.  PJdllipps :  but  that  Con- 
veyance, followed  by  some  other  Deeds,  and  coupled  with  the  Oral  Evidence 
that  there  always  had  been  that  Payment  made,  to  Mr.  Phillipps  and  his 
Ancestors,* as  the  Persons  rightfully  entitled  to  it  as  a  portion  of  Tithes, 
was  sufficient  to  induce  a  Jury  to  hold  that  he  was  entitled  to  that  Modus, 
as  a  portion  of  Tithes,  although  there  was  no  original  Grant  produced,  nor 
any  Evidence  produced,  other  than  what  was  mere  matter  of  inference  from 

(o)  5  Vet.  sai. 
Vol.  V.  28 
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those  facts,  that  there  ever  had  been  any  Grant  which  severed  the  Tithes 

from  the  Spiritual  Rector. 
[  *S52  ]  *Lord  CUvef  therefore,  having  produced  this  Deed  of  the  year 

1659,  and  also  subsequent  and  anterior  Conveyances  speaking, 
in  agenerl  way  of  the  Tithes  of  LlanfylUny  and  having  got  this  Evidence, 
namely,  that  the  Rector  himself  has  admitted  that  he  was  entitled,*in  respect 
of  this  and  some  other  Lands,  to  the  Thirtieth  only,  at  the  time  that  he  was 
asserting  his  Title  to  the  Tithes  of  the  rest  of  the  Parish,  in  full,  I  should  not 
I  think  be  justified  in  making  a  Decree  for  an  Account,  until  the  Plaintiff 
has  proved  his  Tide  at  Law.  Therefore  the  Order  I  shall  make  is  that  this 
Bill  be  retained  for  12  Months,  with  liberty  for  the  Plaintiff,  to  bring  such 
Actions  as  he  shall  be  advised,  touching  the  Matters  in  question  :  And,  in 
case  the  Plaintiff  shall  not  proceed  to  Trial  in  such  Action,  within  that  time, 
that  the  Bill  be  dismissed  with  Costs:  but,  if  he  shall  proceed  to  Trial  within 
that  time,  then  that  the  consideration  of  Costs  and  Further  Directions  be  reser- 
ved in  the  mean  time :  and,  in  either  event,  the  Parties  are  to  be  at  liberty 
to  apply  to  the  Court,  as  there  shall  be  occasion  (p). 


[  'SSS  ]        •Crompton  v.  Lord  Mblbournb.    Crommon  v.  Woubwell\ 

1832 :  2Sth  April. — Vendor  and  Purchaser, — CompeMotion. 

A.  agreed  to  sell  an  Estate,  Tithe-free,  to  B,  Afterwards,  C,  the  Vicar  of  L,  (in  which  Parish 
part  of  the  Estate  was  situate)  filed  a  BiU  for  Tithes  against  the  Occnpicn  of  another  part 
of  the  Estate,  as  also  being  situate  in  L.  A.  agreed  that  part  of  the  Pnrchase-money  should 
be  set  apart,  as  an  Indemnity  to  B,  against  the  Claim  made  by  C. ;  which  was  accordingly 
done,  and  B.  paid  the  remainder  of  his  Pnrchase-money,  and  took  a  Conveyance  of  the  Es- 
tate. C,  died,  and  bis  Bait  was  dismissed  for  want  of  prosecution,  but  the  Indemnity  fund 
was  not  transferred  to  A.  One  of  C,*8  Successors  instituted  a  fresh  Suit  for  the  Tithes  of 
the  same  Lands.  Pending  these  Proceedings  it  was  discovered  that  those  Lands  were  sitn- 
ate  in  the  Parish  of  S,  and  were  titheable  to  the  Rector  of  S.^  and,  on  proof  of  those  facts,  the 
latter  Suit  was  dismissed  at  the  hearing.  Held  that  B»  was  entitled  to  a  Compensation  out 
of  the  Fond,  for  the  Tithes  of  the  Land  situate  in  S. 

Henry,  Earl  Fauconberg,  by  his  Will,  dated  in  November  1801,  devised 
all  his  Estates  to  the  Defendants,  Lord  Melbourne  and  Sir  (George  Womb- 
well  in  Fee,  in  Trust  to  settle  his  Estates  in  Over  Silton,  Nether  Siltatij  and 
certain  other  Places  in  the  County  of  Torky  on  his  Daughter^  Lady  Ann 
Wombwelly  and  her  L»ue,  in  strict  Settlement,  and  his  Estate  at  Kepwick^ 
in  the  same  County,  on  Lady  Charlotte  Wynn  Belasyse  and  her  Issue,  in 
like  manner :  and  he  directed  that,  in  the  Settlement  to  be  made  by  the 

{p)  No  Action  was  brought  by  the  PlaintiflT. 
*  See  CrompUm  t.  Wombwellf  ante,  ToL  IV.  p.  638. 
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Trustees,  Powers  of  Sale  and  Exchange  shoald  be  inserted,  in  the  usual  form. 
The  Testator  died  in  March  1802  ;  and  m  January  1805,  the  Trustees  put 
up  for  Sale  by  Auction  the  Estates  directed  to  be  settled  on  Lady  0.  Wtfnn 
£da»jf»e  and  her  Issue.  In  the  Particulars  of  Sale,  the  Kepwick  Estate 
was  stated  to  be  chiefly  Tithe-free,  and  the  Outgoings  of  it  were  described 
as  follows :  ^^  Outgoings  from  a  part  of  Eit90fC9  Farm,  \2l. :  a  Mo- 
dus from  the  Township  of  Kqnffiek,  13«..  4(2. :  a  Modus  to  ^Cows-  [  *854  ] 
iy,  22. ;  a  Modus  paid  for  part  of  WeighilV9  Farm,  21.  2«.— 162. 
15s.  4i" 

Joseph  Swtft^  who  had  been  employed  to  Talue  the  Kepwiek  Estate  for 
the  Plaintiff,  with  a  view  to  his  purchasmg  it,  received  one  of  the  Particur 
lars  from  the  Agent  of  Mr.  Wynn  Belctsyie,  the  Husband  of  Lady  C,  W. 
Bdattfte  ;  and,  in  making  his  Valuation,  he  had  regard  to  the  Contents  of 
the  Particular,  and  valued  the  whole  of  the  Estate  as  being  Tithe-free,  except 
so  far  as  it  was  subject  to  the  Moduses  and  Outgoings  mentioned  in  Uie  Par- 
ticular ;  and  he  sent  his  Valuation  to  the  Plaintiff^  The  Kepwick  Estate 
not  having  been  sold  by  Auction,  the  Trustees,  by  Indentures  of  the  2d  and 
8d  of  May  1805  settled  that  Estate  on  Lady  Charlotte  Wjfnn  Belasyse,  and 
her  Issue,  pursuant  to  the  Directions  of  the  Will ;  and,  on  the  4th  of  May 
1805,  they,  together  with  Mr.  and  Lady  0.  Wynn  Belcuysej  entered  into 
an  Agreement,  in  writing,  with  the  Plaintiff,  for  the  Sale  of  the  Estate  to  him 
for  29,5002^,  which  exceeded  Smft*$  valuation.  The  Agreement,  after  de- 
scribing the  Estate  particularly,  proceeded  thus :  *^  Which  said  Manor,  Mes- 
suages, Lands,  Tenements,  Hereditaments  and  Premises  hereinbefore  partic- 
ularly mentioned,  are  situate  and  being  in  the  several  Towns,  Townships, 
Precincts  or  Territories  of  Kepwiek  aforesaid,  and  Cawthy  and  Nether  Sil- 
ton^  or  in  the  Parishes  of  Leak  and  Hiyh  SUtofij  in  the  said  County  of  York^ 
and  were  late  the  Estate  of  the  late  Earl  of  Faucanberff,  and  are  free  from 
all  Incumbrances  whatsoever,  other  than  and  except  the  yearly  Sum  of  139. 
4(f.  payable  to  Wareup  Consett^  his  Heirs  and  Assigns  for  ever,  as  and  for 
a  Modus  for  and  in  lieu  of  all  the  Tithes,  as  well  Great  as  Small, 
arising  and  renewing  within  such  parts  or  *part  of  the  said  Mes-  [  *355  ] 
suages.  Lands  and  Tenements  as  are  situate  and  being  within  the 
Township  or  Territories  of  Kepwick  aforesiud,  and  in  die  Parish  of  Leakj  and 
also  excepting  the  yearly  Sum  of  22.  payable  for  ever  to  the  Sector  for  the 
time  being  of  Coweby  aforesaid,  as  and  for  a  Modus  for  and  in  lieu  of  the 
Tithes,  as  well  Great  as  small,  arising  and  renewing  within  such  parts  of  the 
said  Hereditaments  and  Premises  as  are  situate  and  being  within  the  Town* 
ship,  Precincts,  Territories  or  Parish  of  Ooweby  aforesiud,  and  also  except- 
ing the  yearly  Sum  of  22.  2s.  payable  to  the  Vicar  for  the  time  being  of 
Leaky  as  and  for  a  Modus  for  and  in  lieu  of  all  the  Tithes,  as  well  Great  as 
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Small,  arising  or  renewing  within  such  part  or  parts  of  the  said  Messuage, 
Farm  and  Lands  now  in  the  Occupation  of  the  said  James  WtigkUl^  as  are 
situate  and  being  in  the  Town,  Township  or  Territories  of  Nether  Silton 
aforesaid." 

After  the  Agreement  was  signed,  it  was  discovered  that  Kits(m*8  and 
WeighiWs  Farms  were  situate  partly  in  the. Township  of  Keptoick,  ^nd 
partly  in  the  Township  of  Nether  Silton ;  upon  which  a  question  arose, 
whether  the  parts  situate  in  the  latter  Parish,  passed  under  the  Devise,  in 
Lord  Fauconherg*9  Will,  in  favour  of  Lady  0.  Wynn  Belast/ae  and  her  Is- 
sue, or  under  the  Devise  in  favour  of  Lady  Ann  Womhwell  and  her  Issue : 
previously,  however,  the  whole  of  those  Farms  had  been  considered  as  pass- 
ing under  the  former  Devise.  In  consequence  of  this  Doubt  it  was  agreed 
that  4,000Z.,  the  estimated  Value  of  the  Premises  affected  by  it,  should  be 
deducted  from  the  Purchase- money,  and  that  the  performance  of  the  Con- 
*  tract,  as  to  those  Premises,  should  be  suspended  until  the  ques- 
[  *356  ]     tion  could  be  decided,  •  *but  should  be  proceeded  with  as  to  the 

Remainder  of  the  purchased  Estate. 
In  Michaelmas  Term  1808,  and  after  that  arrangement  had  been  made, 
Daniel  Addisonj  Clerk,  the  Vicar  of  Xeai,  filed  a  Bill  for  Tithes  against 
several  of  the  Tenants  of  the  Lands  not  affected  by  the  doubt,  which  were 
situated  in  the  Township  of  Keptdck  and  Parish  of  Leak.  By  Indentures 
of  the  9th  and  10th  of  June  1808,  after  reciting  Lord  Faueonberg's  Will, 
and  that  the  Trustees  had  contracted  with  the  Plaintiff  for  the  Sale  to  him 
of  the  Inheritance  in  Fee  Simple  in  Possession  of  and  in  the  Lordship  or 
Manor  of  Keptoick,  and  all  the  Lands,  Tenements  and  Hereditaments 
situate  or  being  within  the  said  Manor,  Town  or  Township  or  Territories  of 
Kepwicky  within  the  Parish  of  Leaky  as  thereinafter  described  (being  par- 
cel of  the  Premises  which  were  comprised  in  the  Indentures  of  May  1805) 
free  from  all  Incumbrances,  except  and  subject  as  therein-after  mentioned, 
at  or  for  the  price  or  sum  of  25,500Z. :  It  was  witnessed  that,  in  considera- 
tion of  10,0002.  and  1,5002.  paid  to  Lord  Beauchamp  and  another  Mortga- 
gee of  the  Estate,  and  of  14,0002.  paid  to  the  Trustees,  the  Manor  of  Kep* 
wick  and  all  the  other  Hereditaments  comprised  in  the  Agreement,  except 
those  parts  of  WeighilVs  and  Kitaon^s  Farms  as  to  which  the  doubt  was 
entertained  (the  Hereditaments  not  excepted  being  mentioned  to  be  situated 
in  the  Towns,  Townships,  Precincts  or  Territories  of  Keptviek  Cownhyy  and 
in  the  Parish  of  Leak')  were  conveyed  to  the  Plaintiff  in  Fee,  subject  to 
the  payment  of  13»«  4(2.  to  Wareup  Consetl  his  Heirs  and  Assigns,  as  and 

for  a  Modus,  and  in  lieu  of  all  the  Tithes  of  such  parts  of  the 
[  *357  ]     Lands  thereby  conveyed  ^as  were  situate  in  the  Manor,  Township 

or  Territories  of  Kepmek,  and  also  subject  to  and  chargeable 
wiUi  the  yearly  Sam  of  22.  payable  to  the  Rector  of  Cawsbyf  as  and  for  a 
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Modus  in  liea  of  the  Tithes  of  such  parts  of  the  Lands  thereby  conveyed 
as  were  situate  in  the  Town,  Township,  Precincts  or  Territories,  or  Parish 
of  Coto$by :  and  those  Moduses  were  excepted  in  the  Covenant  against  In- 
cumbrances. The  parties  having  agreed  to  indemnify  the  Plaintiff  against 
the  claim  made  by  Mr.  Adduan^  a  Memorandum  dated  the  22d  of  June 
1808,  and  signed  by  the  Plaintiff,  Mr.  and  Lady  (7.  Wj/nn  Belam/se  and 
the  Trustees,  was  endorsed  on  the  Release  of  June  1808,  by  which  it  was 
declared  that,  although  the  Sum  of  14,0002.  was  mentioned,  in  the  Inden- 
ture and  in  the  Receipt  endorsed  thereon,  to  be  the  Consideration  Money 
paid,  by  the  Plaintiff,  to  the  Trustees,  it  was  understood  between  them  that 
the  Sum  of  10,4002.  only  had  in  fact  been  paid,  the  Sum  of  3,6002.  having 
been  laid  out,  by  the  Plaintiff,  with  the  consent  and  approbation  of  Mr.  and 
Lady  C.  Wt/nn  Belauyut^  in  the  purchase  of  5,2552.  9«.  Three  per  cent. 
Bank  Annuities,  in  the  Names  of  the  Trustees  and  Samuel  Ciompton  the 
Younger,  which  Sum  it  was  agreed  should  remain  in  their  Names  pending 
the  Suit  which  had  lately  been  instituted  by  Daniel  Addison  claiming  a 
right  to  the  Vicarial  Tithes  of  the  Estates  conveyed  by  the  Indentures  of 
the  9th  and  lOtb  of  June  1808,  and  which  had  been  sold  Tithe-free,  save 
the  Moduses  before  mentioned  :  and  that  it  was  also  understood  and  agreed 
that,  until  the  Suit  should  be  decided^  the  Dividends  of  the  5,2552.  6«.  Stock 
should  be  accumulated,  and  that  the  accumulated  Fund  should  be  disposed 
of  according  to  the  Trusts  thereof  to  be  declared  by  a  Deed  in- 
tended to  be  forthwith  prepared,  and  which  the  Parties  Vespec-  [  *858  ] 
lively  agreed  to  execute.  In  June  1808,  Mr.  Hirst^  who  was 
employed,  by  the  Plaintiff,  as  his  Solicitor  in  the  Purchase,  waited  upon 
Lord  Btauehamp^  the  first  Mortgagee  of  the  Ktpwick  Estate,  at  his  house 
in  the  Country,  for  his  execution  of  the  Conveyance  to  the  Plaintiff;  and  a 
few  days  afterwards,  his  Lordship's  Solicitor  in  London  delivered,  to  Mr. 
Hirst^  a  Box  containing  the  Title^eeds  of  the  Estate,  which  he  took  with 
him  into  the  Country,  without  examining  its  contents.  Previously,  however, 
to  September  1808,  Mr.  Hirst  found,  amongst  the  Title-deeds,  the  Copy  of 
a  Decree  of  the  Court  of  Chancery  made  in  1626,  in  a  Suit  in  which  the 
Master,  Fellows  and  Scholars  of  Trinity  College  Cambridge  were  Plaintiffs 
and  Thomas  Lepton  (under  whom  Lord  Faueonberg  and  his  Ancestors 
claimed  the  Kepwick  Estate)  and  other  persons,  were  Defendants,  and  in 
which  it  was  stated  that  the  greater  part  of  that  Estate  was  situate  in  the 
Parish  of  Over  Silton  (of  which  Parish  the  College  were  Rectors  and  enti- 
tled to  the  Tithes),  and  the  remainder  in  the  Parishes  of  Leak  and  Cotosby. 
The  Faueonberg  Family  had  been  Lessees  of  the  Tithes  of  Over  Silton  for 
a  considerable  number  of  years  down  to  Michaelmas  1819.  By  a  Deed- 
poll  of  the  21st  of  October  1808,  executed  by  the  Trustees,  the  Plaintiff 
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and  Mr.,  and  Lady  Q.  Wt/nn  Belasf/se,  it  was  declared  that,  until  the  SuU 
instituted  hy  Mr.  Addison  should  he  finally  decided  or  determinedj  the 
Trustees,  and  Samuel  Crompton  the  Younger  should  accumulate  the  Divr 
dends  of  the  Stock,  and  that,  in  ease  the  said  Suit  so  then  pending  as  afore^- 
saidj  should  be  finally  determined  against  He-  Addison  in  respect  of  the 
Tithes  claimed  by  him,  the  accumulated  Fund  should  be  transferred  to  the 

Trustees ;  but  if,  on  the  final  decision  and  determination  of  the 
[  *859  ]     said  Suit,  either  the  whole  or  any  part  of  the  *Lands  comprised 

in  the  Deeds  of  June  1808,  should  be  decreed  to  be  subject  to 
the  payment,  to  the  said  Vicar  of  Leak,  of  any  Tithes  whatsoever,  that 
then  the  whole,  or  so  much  of  the  Fund  as  should  be  a  Compensation  to  the 
Plaintiff  for  such  Tithes  and  for  his  Costs,  should  be  transferred  to  him. 
In  November  1808,  Mr.  Hirstj  who  was  also  employed  by  Messrs.  Cocker 
of  London,  the  Solicitors  for  the  Defendants  in  Mr.  Addison^s  Suit  to  act 
as  their  Agent  in  the  Country  and  to  collect  and  furnish  them  with  Evi- 
dence on  behalf  of  those  Defendants,  sent  to  Messrs.  Cocker  a  Copy  or  Ex- 
tract from  the  Copy  of  the  Decree  found  as  before  mentioned  :  but  he  did 
not  inform  the  Plaintiff  of  its  contents  until  some  time  in  the  year  1810. 

Mr.  Addison  having  died,  his  Suit  was  not  proceeded  with,  and  his  Bill 
was  ultimately  dismissed  for  want  of  Prosecution.  Dr.  Byam  succeeded 
Mr.  Addison,  but  did  not  institute  any  fresh  Suit  respecting  the  Tithes. 
Prior  to  March  1811,  several  applications  were  made  to  the  Plaintiff's  So- 
licitor, by  and  on  behalf  of  Mr.  and  Lady  Charlotte  Wynn  Belasyse,  first 
for  payment  of  the  Divictends  of  the  Indemnity  Fund,  and  afterwards  for 
the  transfer  of  the  Capital :  but  those  applications  were  not  complied  with, 
the  Plaintiff  insisting  that  the  Fund  should  remain  as  an  indemnity  to  him, 
until  all  questions  as  to  the  Tithes  of  the  Ktpwick  Estate,  should  be  finally 
settled.  In  November  1814,  Mr.  Warrington  succeeded  Dr.  Byam  in  tho 
Vicarage  :  and  in  Michaelmas  Term  1818  he  filed  a  Bill,  in  the  Exchequer, 
against  the  Tenants  of  the  Farms  which  had  been  occupied  by  the  Defend- 
ants in  Mr.  Addison^ s  Suit,  claiming  Tithes  of  the  same  nature  as  had  been 

claimed  by  Mr.  Addison.  The  Defendants  in  that  Suit  pleaded 
[  *860  ]     that  they  did  not  'occupy  any  Lands  within  the  Parish  of  Leak. 

On  the  1st  of  February  1825  the  Cause  was  heard ;  and  the 
Defendants  having  given  in  Evidence  the  Decree  and  other  proceedings  in 
Trinity  College  v.  Lepton  and  Others  (of  which  they  had  not  been  able  to 
procure  Office-copies  until  some  time  in  the  year  1822,  owing  to  the  diffi- 
culty that  was  experienced  in  discovering  where  the  originals  were  deposit- 
ed) the  Bill  was  dismissed  with  Costs.  In  1817  Trinity  College  leased 
the  Tithes  of  Over  Silton  to  two  Persons  named  Smith  and  Horner :  in 
1829  Lord  Melbourne  purchased  the  remainder  of  their  Term,  and  after- 
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wards  sold  his  interest  in  the  Lease  to  the  Trustees  of  Lord  Fauionberg*8 
Will,  who  in  1826  took  a  Renewed  Lease. 

In  April  1826  the  Trustees  of  Lord  Faucoriberg^s  Will  filed  a  Bill  against 
the  Plaintiff  and  Samuel  Crompton  the  Younger,  praying  that  the  Lidemni- 
ty  Fund  might  be  transferred  to  them. 

The  Bill  in  this  Cause  was  filed  in  November  1826,  alleging  that  the 
Plaintiff  contracted  to  purchase  the  Kepwick  Estate  upon  the  representa- 
tions made  to  him,  by  the  Vendors,  that  it  was  situate  within  the  Parishes 
of  Leak  and  CowBhy^m^  was  exempt  from  Tithes,  and  was  subject  only  to 
the  Moduses  before  mentioned  :  that,  until  after  the  Estate  had  been  con- 
yeyed  to  him,  and  after  the  execution  of  the  Deed-poll  of  October  1808,  he 
had  no  notice  of  the  Decree  or  any  of  the  procee'lings  in  the  Suit  of 
Trinity  College  v.  Ltpton  and  Others^  or  that  the  whole  of  the  Estate  was 
not  within  the  Parishes  of  Leak  and  Cowsby^  or  that  there  was  any  ground 
for  any  claim  by  the  College  or  any  other  Person,  for  any  Tithes 
of  the  Estate,  except  *the  Claim  of  the  Vicar  of  Leak^  and  the  [  *361  ] 
Moduses.  The  Bill  prayed  that  it  might  be  declared  that  the 
Plaintiff  was  entitled  to  a  Compensation  in  respect  of  the  Tithes  of  that 
part  of  the  Estate  which  was  within  the  Parish  of  Over  Silton  ;  and  that 
the  amount  of  such  Compensation  might  be  ascertained  and  paid  to  him, 
out  of  the  Indemnity  Fund. 

The  Defendants,  in  their  Answers,  insisted  that,  according  to  the  true 
construction  of  the  Memorandum  of  the  22d  of  June  1808,  the  Plaintiff 
was  not  entitled  to  any  relief,  unless  he  could  make  out  that  he  was  not 
bound  by  tho  result  of  Mr.  Addison^a  Suit,  or  that  the  part  of  the  Kep- 
wick Estate  which  was  in  the  Parish  of  Leaky  was  liable  to  the  payment  of 
Tithes  to  the  Vicar  of  that  Parish. 

Sir  S.  Sugdetiy  Mr.  PepySy  Mr.  Temple^  Mr.  jKbe,  Mr.  Barber^  Mr. 
Blunt,  Mr.  Bethell,  and  Mr.  M.  JLf Armaon,  were  Counsel  in  the  Cause  (a). 

The  Vice- Chancellor,  after  stating  the  facts  of  the  Case,  continued  as 
follows : 

Notwithstanding  the  precise  language  which  was  contained  in  the  Memo- 
randum of  June,  and  in  the  Deed  poll  of  October  1808,  the  mere  fact  that 
Mr.  AddiBorCa  Suit  had  failed,  and  Dr.  Byam  had  not  instituted  any  Suit, 
was  not  considered,  by  any  of  the  Parties,  as  terminating  the  question 
really  in  existence  between  them :  and,  notwithstanding  the  interval  that 
took  place  from  the  death  of  Addison  till  November  1818,  the 
Trust  Fund  *was  allowed  to  go  on  accumulating.  It  was  not  until  [  *362  ] 
November  1818,  that  Mr.  Warrington  filed  his  Bill  to  which  Pleas 
were  put  in  averring  that  the  Lands  in  question  were  not  in  the  Parish  of 

(a)  The  Reporter  wai  prevented,  by  niaass,  from  ftttending  in  Court  daring  the  Argwnent 
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Leak.  Issue  was  taken  on  the  Fleas,  and  the  truth  of  them  being  made 
out  by  production  of  Office-copies  of  the  proceedings  in  Trinity  College  v. 
Lepton  and  OtherSy  the  Bill  was  dismissed  with  Costs,  on  the  1st  of  Februa- 
ry 1826.  One  of  the  documents  in  the  Box  of  Deeds,  which  was  delivered 
to  Mr.  Eirst  between  the  months  of  June  and  September  1808  was  a  copy 
of  the  final  Decree  in  that  Cause.  It  seems  that  there  was  considerable 
difficulty  experienced  in  ascertaining  where  the  whole  of  the  Originals  of 
these  proceedings  were  deposited,  and,  without  Copies  of  them  nothing 
could  be  done ;  but,  in  1822,  a  portion  of  the  Documents  was  discovered, 
by  Mr.  Cocker  (the  Solicitor  who  managed  the  Defence)  in  the  RoUe 
Chapel.  It  was  not,  therefore,  until  1822  that  there  was  any  capability 
existing  of  proving  the  fact  which  was  represented  upon  the  copy  of  the 
Decree  which  was  found  in  the  Box.  Mr.  Hirst  bad  been  the  Solicitor  for 
Mr.  Crompton  at  the  time  of  the  Purchase,  but  Messrs.  Cocker  were  the 
Solicitors  who  managed  the  Defence  in  Mr.  Warrington^ 8  Suit,  and  Mr. 
Hirst  was  merely  employed  by  them,  as  their  Country  Agent,  and  Mr. 
Smithy  a  different  person,  is  the  Solicitor  for  Mr.  Crompton  in  this  Suit. 
The  proceeding  in  Trinity  College  v.  Lepton  and  Others^  show  that  the 
Demesne  Lands  of  Kepwick  consist  of  820  Acres,  of  which  580  Acres  are 
in  the  Parish  of  Over  Silton^  120  Acres  in  the  Parish  of  Cowshy  and  120 
Acres  in  the  Parish  of  Leak.     Several  Instruments  were  discovered  in 

1880,  in  the  Muniment  Boom  of  the  late  Lord  Faueonbergj 
[  *S6S  ]     of  which  an  Abstract  has  been  made ;  they  were  Deeds  *which 

manifest  that  the  Title  which  Lepton  had  to  the  Kepunck  Estate, 
was  deduced,  from  him,  to  the  Ancestor  under  whom  Lord  Faueonberg 
claimed.  The  question  then  is,  upon  this  state  of  facts,  whether  Mr. 
Crompton  is  entitled  to  the  relief  he  asks  by  his  Bill. 

It  is  perfectly  pl^n  that  the  transaction  has  never  been  completed  ;  for 
the  Purchase-money  has  not  been  paid.  It  was  said  that  I  am  to  consider 
the  transaction  as  if  the  Purchase-money  hid  been  paid.  But  it  is  clear,  as 
a  matter  of  fact,  that  the  Purchase-money  is  not  in  the  hands  of  the  Vend- 
ors ;  because  they  have  themselves  filed  their  Bill  to  have  the  Fund  trans- 
ferred to  them.  It  is  also  perfectly  plain  that  the  Parties  themselves  never 
considered  that  the  Vendors  were  entitled  to  the  Money  ;  because  they  al- 
lowed the  matter  to  sleep,  subject  to  such  questions  as  might  be  raised,  even 
after  the  death  of  Addison.  And  then  the  question  is  whether  the  original 
obligation  on  the  part  of  the  Vendors,  to  make  good  their  representation^ 
can  be  considered  as  having  been  destroyed,  merely  because  the  Parties  have, 
in  ignorance  of  the  real  fact,  undertaken  to  take  a  special  Indemnity  out  of 
the  Purchase-money.  Now  suppose  that  there  had  been  no  Agreement  at 
all  with  respect  to  the  Indemnity,  and  a  portion  of  the  Money  had  been  re* 
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taia«d  by  Mr.  Crompton;  ifc  appears  to  toe  that,  if  a  portioivof  tba  Mooe/ 
bad  been  retained  bj  him  ainply,  he  would,  beyond  all  quoation,  have  had  a 
ri;;ht  to  this  Indemnity.    Tly  Cases  of  Cator  v.  L^rd  Ptmbt'oke  (A)  and 
ThanuMM  v.  Powell  {c)  were  cited.    In  the  Case  of  Catar  v.  Lord  Pembroke 
the  Court  refused  to  give  relief,  because  the  whole  Purchase- 
money  *hmd  been  paid  to  the  Trustees  for  the  Vendor,  and  they    [  *S6i  ] 
had  laid  it  out  upon  Trusts  for  other  Persons,  and  not  upon  par« 
ticular  Trusts  lor  the  Purchaser.    The  Lords  Commissioners,  first,  and  Lord 
27twrlaWf  afcerwards,  held  that  the  transaction  was  completed,  and,  cooseir 
quently,  that  a  Court  of  Equity  could  not  relieve,  but  only  bocauw  the  trans* 
action  was  completed :  and,  in  the  Case  of  Themoi  v.  Powell^  the  whole  point 
was,  what  was  the  meaning  of  the  stipulation,  when  a  Purchaser  pays  his  Moa* 
ey  into  Court,  that  it  shall  not  be  paid  out  without  Notice.    It  was  said  that  the 
real  meaning  of  it  was  only  to  secure,  to  the  Purchaser,  a  proper  Conveyance ; 
and,  inasmuch  as  the  Purchaser  in  that  Case,  had  taken  bis  conveyance  and 
taken  possesaion  and  paid  his  Purchase-money  into  Court,  it  was  held  that  he 
could  not  be  relieved,  because  the  transaction  was  completed.    In  the  Case  of 
Hill  Y.  Buekleff  (d)  (which  was  I  think,  the  first  Case  of  the  kind  that 
came  before  a  Court  of  Equity)  a  Putchaser  filed  a  Bill,  not  to  be  relieved 
from  a  Contract,  but  to  adopt  the  Contract,  ao  far  as  it  could  be  earried  into 
effect,  and  then  to  have  Compensation  for  the  defect  arising  from  misrepre* 
sentatioo.    It  was  strongly  contended,  in  that  Case,  thai  no  relief  ought  to 
be  given  ;  but  Sir  W.  Orant^  M.  IL  thought  that  there  ought  to  be  a  de- 
duction from  the  unpaid  Purchase-money,  so  as  to  put  the  Purchaser  in  that 
situation  in  which  he  OHgbt  to  have  stood,  provided  the  nature  and  ejctent  of 
the  Property  had  been  properly  represented  to  him  at  first.    Hero  the  Pur* 
chase-money  has  not  been  paid  ;  and  I  think  that,  unless  it  can  be  made  out 
that  the  Purchaser  is  precluded  by  the  terms  of  the  Memorandum 
of  June  *the  Deed  of  October  1808,  he  is  entided  to  the  relief  be    £  *865  ] 
asks.    Then  what  are  those  terms  in  effect  ?    Why  all  Parties  being, 
aa  I  believe,  in  ntter  ignorance  of  the  real  lacts  of  the  Case,  (for  I  never  cat 
suppose  that  the  transaction  could  have  proceeded  in  the  way  that  it  did,  if 
Sir  Qeo.  Wombwell  and  Lord  Melbourne,  or  their  Agents  had  really  knowa 
the  true  state  of  the  Case,  and  it  is  perfectly  mamfest  (hat  Mr.  Cromptom 
did  not  know  it)  acted  upon  the  supposition  that  there  was  nothing  whatever 
to  defeat  the  representation  that  the  JB^tate  was  Titbefree,  eicept  the  proba^ 
bility  that  the  Vicar  of  Z^ak  might  anceeed  in  the  Cbdm  (hat  he  had  set  up* 
What  they  meant  to  do,  m  substance,  was  to  provide  that  Mr.  Crpmpton 
should  receive  an  Indemnity,  in  case  the  Vendor's  repreasntation  should 
prove  to  be  faUaoioBa.    JBut  they  were  mistaken  about  the  mode  of  giving 

(&)  t Bra. F. a aoi ;  Md a Bro. P. e.  183.  (e)%Cm,mi.  (d)  17  Yei.sa4.] 
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the  Indemnity :  they  mean  to  give  the  Indemnity,  and  they  did  not  exactly 
understand  the  snbject,  or  the  mode  in  which  the  Indemnity  ought  to  be  giv- 
en, merely  because  they  did  not  understand  the  facta  of  the  Case.  I  men- 
tion this,  because  it  was  argued  that  Mr.  Bir%t^  before  the  Indemnity  was 
executed,  knew  what  the  real  state  of  the  Case  was.  It  is  to  be  observed 
that,  even  he  had  learnt,  in  the  most  correct  manner,  the  contents  of  that 
part  of  the  last  portion  of  the  proceedings  in  Trinity  College  v.  Lepton  and 
Others^  which  was  in  the  Box,  it  would  not  decide  the  Case  ;  that  Copy  alone 
would  not  decide  it ;  for,  upon  looking  at  the  Decree,  I  find  that  a  vast  quan- 
tity of  Evidence  was  produced ;  so  that,  after  all,  what  Hirnt  had  in  his  pos- 
session, was  a  mere  Notice  to  him  that  there  might  be  some  Evidence 
which  might  go  to  make  out  the. Case  on  the  part  of  the  Defendants  in  the 

Suit  instituted  by  the  Vicar  of  Leah*  I  cannot  therefore  think 
[  •366  ]     that,  if  Mr.  Crowpton  had  been  himself  apprised  of  it  •before 

the  Deed-poll  of  October  1808  had  been  executed,  that  could  be 
considered  as,  in  the  least,  depriving  Mr.  Crompton  of  the  relief  which  he 
asks.  It  appears  too  that  a  great  deal  of  Correspondence  passed,  and  that 
great  difficulty  was  found  in  getting  up  the  Evidence  which  was  required  to 
support  the  Pleas. 

It  was  said  that  the  Parties  have  not,  by  the  Trust  Deed  or  the  Memo- 
randum, provided  that,  in  case  it  should  itppear  that  any  other  Person  was 
entitled,  there  should  be  no  Indemnity.  It  is  absurd  to  suppose  that  they 
could  do  so  ;  and  I  apprehend  that,  unless  there  were  negative  words  (which 
it  is  quite  absurd  to  suppose  anybody  would  have  used  unless  under  peculiar 
circumstances)  the  Case  comes  to  this :  the  Parties  meaning,  in  point  of  jus- 
tice, to  provide  an  Indemnity  against  a  Claim  which  they  thought  might  be 
enforced,  set  apart  a  portion  of  the  Fund.  It  turns  out  that  the  Person 
whom  they  expected  might,  by  possibility,  succeed,  was  defeated,  and  that 
another  Person  is  entitled.  Now,  with  respect  to  that  other  Person,  the  facts 
tell  most  strongly  against  the  Vendors,  not  however  so  as  to  affect  the  char- 
acter of  any  Party.  The  facts,  as  they  appear  upon  the  Evidence  and  ad- 
missions, are  that,  for  a  long  series  of  years,  Trinity  College  had  made 
Leases  of  the  Tithes  of  Over  Silton  to  Lord  Faueonberg,  The  last  Lease 
was  allowed  to  expire  in  1819,  because  the  Devisees  in  Trust  of  Lord  Faueon- 
berg thought  they  were  not  bound  to  renew  the  Lease ;  and  the  consequence 
was  that  Trinity  College,  in  1817,  granted  a  Lease  to  two  Persons  named 
Horner  and  Smith.  That  must  have  been  a  concurrent  Lease.  In  1820  Sir 
George  Wombwell  purchased  the  remainder  of  the  Lease  from  Smith  and 

the  Executors  of  Homer.    He  subsequently  sold  his  Interest  in 
[  •SeT  ]    'the  Lease  to  the  Trustees  of  Lord  Faueonberg' 9  Will ;  and,  in 

1826,  the  Lease  was  renewed,  to  Lord  Melbourne  and  Sir  George 
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Wambtpdly  as  sach  Trustees.  If  then  there  is  a  question  who  is  to  be  bound 
by  the  possession  of  Documents,  the  obligation  must  fall  much  moro  upon 
the  Vendors,  who  have  them,  than  upon  any  other  Person  ;  and  the  Docu. 
ments  which  would  have  made  out  the  whole  of  this  Case,  were,  in  fact,  in 
the  possession  of  the  Vendors.  So  far  therefore  from  there  being  any  doubt 
on  this  Case,  it  is  a  perfectly  plain  one  ;  and  I  have  no  doubt  whatever  that 
Mr.  Crompton  is  entitled  to  have  it  referred  to  the  Master  to  ascertain  what 
is  the  amount  of  Compensation  that  he  ought  to  receive  in  respect  of  Tithes 
being  payable  to  Trinity  College  for  so  much  of  the  Farm  as  is  proved  to  be 
in  Over  SiUon. 


•Harcourt  v.  Peirson.  [  *368  ] 

1833:  19th  and  18th  :iv\j,^Tiihei.--^Mod}tt.'-'Evidemx.^Terrier8. 

Iq  a  Salt  for  Tithes  by  an  Ecclesiastical  Rector  against  the  Occnpien,  a  Terrier  signed  by  the 
Vicar,  Charchwardcns  and  Inhabitants,  and  which  was  tendered  by  the  Defendants ,  was  re- 
jected. Old  Acconnts  foand  in  the  Custody  of  the  Personal  Representative  of  a  deceased 
Tithe  Collector  of  a  former  Rector,  were  received,  althongh  there  was  no  Evidence  to  show 
by  whom  they  were  made  oat  The  Defendants  set  ap  a  Modus  of  12. 17s.  9d,  as  covering 
the  Tithes  of  Four  Townships  in  a  Parish,  which  were  claimed  by  the  Plaintiff.  The  lat- 
ter proved,  by  Documents  older  than  those  produced  by  the  Defendants,  that  separate  Mo' 
dosef,  amounting  to  1/.  17s.  9d^  had  been  paid  for  separate  portions  of  the  Four  Townships. 
Held  that  the  Modns  pleaded,  waj  bad. 

The  Plaintiff  was  the  Rector  of  the  Parish  of  Kxrhby  in  Cleveland,  oth- 
erwise, Ktrkby-eum-Braughtan  otherwise,  IRrby  in  the  CouQty  of  Torh 
The  Parish  is  divided  into  the  five  Townships  or  Hamlets  of  Eirby  Proper j 
Great  Broughton,  Little  Broughtony  Cheat  Dromonbg  Kni^IAtUe  Dromon- 
by.  The  Defendants  were  occupiers  of  Lands  in  the  four  last-mentioned 
Townships.  The  Rectory  is  Ecclesiastical ;  and  the  Vicarage  is  in  the  Gift 
of  the  Rector.  In  1824  a  Suit  was  instituted,  in  the  Court  of  Exchequer, 
by  Mr.  Willi9^  the  Vicar,  against  several  Occupiers  of  Lands  in  the  five 
Townships,  claiming  Agistment  and  other  Tithes.  Mr.  WiUie  obtained  a 
Decree  for  an  Account  of  the  Agistment  Tithe  in  the  Township  of  Kirby  ; 
and  an  Issue  was  directed  to  ascertain  whether  he  was  entitled  to  that  Tithe 
in  the  four  other  Townships.  The  Issue  was  tried,  at  the  Spring  Assizes 
for  the  County  of  York,  in  the  year  1829,  when  a  Verdict  was  found  for 
the  Plaintiff.  A  new  Trial,  however,  was  directed ;  and,  at  the  Spring  As- 
sizes for  1830,  a  Verdict  was  found  for  the  Defendants :  and  on  the  17th 
of  July  in  the  same  year,  the  Bill,  so  far  as  it  sought  an  Account  of  the 
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Tithes  of   Agistment  within  the    four    TownshipSi  inras    dismissed    with 

Costs(a). 
I  *d69  ]        *Tbe  Bill  in  this  Cause  was  filed  in  November  1830,  praying 

for  an  Account  and  Payment  of  the  Tithes  of  Ilaj  and  Agist- 
ment within  the  four  Townships.  The  Defendants  pleaded  a  Modus  of  12. 
lis.  9d.  to  be  paj&ble  to  the  Rector,  for  the  Tithes  claimed,  on  Good  Fri- 
day in  each  year,  by  the  Occupiers  of  Lands  in  the  four  Townships. 

The  evidence  for  the  PiaintifT  consisted  of  Extracts  from  the  Nona  Roily 
Pope  Nicholases  Taxation^  and  the  Ecclesiastical  Survey,  26  Hen.  8,  and 
of  several  Terriers,  dated  in  1685, 1716  and  1727,  some  of  which  were  signed 
by  the  Vicar  and  Churchwardens,  and  others  by  the  Vicar,  Churchwardens 
and  some  of  the  Inhabitants ;  and  also  of  Modus  Accounts  and  Receipts  found 
in  the  custody  of  the  Personal  Representative  of  R.  Chreenside,  who  had  been 
Tithe  Collector  to  a  former  Rector,  and  some  of  which  were  in  his  own  hand 
writing,  and  others  were  signed  by  Persons  who  were  alleged  to  have  been 
his  Predecessors.  The  two  earliest  Terriers  stated  that  the  Composition  Mon- 
ey was  payable  to  the  Rector  yearly,  on  Good  Friday,  for  Tithe  Hay,  tiiroagb- 
out  the  Parish,  exeept  Kirhy,  and  was  reputed  to  amount  to  between  30^. 
and  40».  ptr  annum*  The  Terrier  of  1716  stated  a  customary  Rent  of  12«. 
Sd.  per  annum  to  be  paid,  to  the  Rector,  in  lieu  of  Tithe  Hay,  in  Qreat  and 
Little  Dromonby  ;  %$,  Sd.  per  annum^  in  lieu  of  the  same  Tithe,  in  Little^ 
Broughton  ;  and,  xnOreat  Broughton^  is.  per  annum,  in  lieu  of  the  Tithe 
Hay  for  all  the  Grange  Land,  Zd.  per  Oxgang  in  lieu  of  Tithe  Hay  for  the 
Land  on  the  King's  Hold,  and  1(2.  per  Oxgang  in  lieu  of  the  same  Trthefor 

the  Land  on  St.  John*3  Hold,  and  Id.  per  Cottage. 
[  •870  ]        •The  Terrier  of  1727  was  as  follows:—"  Item,  prescription 

Money  paid  upon  Good  Friday  in  Kirby  Church  Porch  in  lieu 
of  Tithe  Hay  throughout  the  whole  Parish,  except  Kirby;  which  said  Pre* 
scription  Money  is  8s,  Sd.  in  LiUle  Broughton,  and  Is*  the  Mill  Tithe  per 
annum,  and  in  Qriat  Broughton^  id.  per  Oxgang  for  that  on  the  King's 
Hold,  and  \d.  per  Oxgang  for  that  on  St,  John's  Hold,  and  Id.  per  Cottage^ 
The  Counsel  for  the  Defendants  objected  to  the  admissibility  of  such  of  the 
Modus  Accounts,  as  were  dated  prior  to  Oreenside  being  appointed  Tithe 
Collector,  on  the  ground  that  there  was  no  Evidence  to  show  who  the  Persons 
were  whose  Names  were  subscribed  to  them,  or  that  those  Accounts  had  ever 
been  in  Qreenside^t  possession. 

But  the  Vice-  Chancellor  said  that  the  Papers  were  admitted  to  have  come 
out  of  the  possession  of  the  Personal  Representative  of  a  Person  who  had 
been  the  Tithe  Agent  of  the  Rector ;  and  that  Papers  of  the  description  which 
they  appeared  to  be,  commg  out  of  such  Custody,  ough  tobe  received  in  £y* 

(a)  See  WUli9  v.  Fatrwr,  8  Youn.  4  Jer.  817  \  and  S  Tonn.  4  Jer.  164,  SSI. 
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idence ;  because  a  subsequent  Tithe  CoUeetor  was  the  natural  depoeitarj  of 
Papers  whieh  show  the  Reoeipt  of  the  Tithes  by  Persons  at  an  earlier  period. 

The  Papers  m  question  were  accordinglj  read ;  the  Pajments  mentioned 
in  them  tallied  with  those  mentioned  in  the  Terriers,  and  amounted  to  1/. 
17b.  9d. 

rPhe  Evidence  for  the  Defendants  consisted ;  1st,  Of  the  De-  [  *871  ] 
positions  in  Willis  v.  Farrtr  (i),  in  which  the  Witnesses  depos- 
ed to  the  Modus  being  payable  as  pleaded  in  the  Answer,  both  from  their 
own  knowledge,  and  from  what  they  had  heard  from  deceased  Inhabitants 
of  the  Parish.  2dly,  Of  three  Terriers  dated  in  1764,  1770  and  1777, 
and  signed  by  T.  Mwrgatrojfd^  Rector,  TT.  ElUs^  Vicar,  and  by  the  Church* 
waniens  and  some  of  the  Inhabitants,  and  which  stated  that  a  Modus  of  11. 
17«;  9 J.  or  thereahauU^  was  payable,  on  Good  Friday,  in  Exrhy  Church 
Porch,  for  the  Tithe  of  May  throughout  the  whole  Parish,  except  within  the 
Township  of  Eirby.  8dly,  Accounts  from  1740  to  1812,  in  the  hand-writ- 
ing of  Oretnnde  and  other  Tithe  Agents  of  the  Rectors  for  the  time  being, 
which  were  hea^led  as  Accounts  how  the  Modus  in  lieu  of  Tithe  Hay  and 
Grassing  Ground,  or  Tithe  Hay  and  Agistment,  had  been  paid  in  Bjrhy 
Church  Porch,  every  Good  Friday,  time  out  of  mind,  and  which  contained 
the  Names  of  the  Occupiers  and  the  small  Sums  payable  by  them  severally, 
which  amounted,  in  the  whole,  to  1/.  17«.  9i.  4thly,  A  Book  in  Mr.  Mav^ 
gatroyd's  hand-writing,  and  an  Order,  signed  by  him,  dated  18  July  1770, 
and  directing  Oreenside  to  pay,  to  Mr.  Mlis^  the  11.  lis.  9d.  which  Green- 
side  had  received  for  Murgatrayd^  on  Good  Friday  then  last,  and  a  Receipt 
for  the  same  Sum,  signed  by  UlUs. 

Other  Terriers  were  tendered  by  the  Defendants,  some  of  which  were 
signed  by  the  Vicar,  Churchwardens  and  Inhabitants,  and  the 
rest  by  the  Churchwardens  and  ^Inhabitants  alone.  The  Plain-  [  *372  ] 
tiff's  Counsel  objected  to  their  admissibility,  on  the  ground  that 
they  were  not  signed  by  the  Rector,  and,  therefore,  ought  not  to  be  used 
against  him.  The  Counsel  for  the  Defendants  cited  Potts  v.  Durant  ((?) 
and  Illingworth  v.  Leigh  (d).  The  Plaintiff's  Counsel  replied  that,  in  this 
Case,  the  Vicar  had  claimed  adversely  to  the  Rectjr;  that,  in  Potts  v. 
Durant,  the  Rector  was  a  Party  to  the  Record,  not  as  Rector,  but  as  a  Pro- 
prietor of  Lands  in  &e  Parish ;  that,  according  to  the  Rules  of  Pleading, 
the  Rector  would  not  have  been  a  proper  Party,  as  Rector ;  that  here  tho 
Rector  was  a  proper  Party  to  the  Record,  in  that  character ;  that  in  Illing- 
worth  V.  Ldghy  the  Terrier  was  tendered  on  behalf  of  the  Vicar ;  that  a 
Terrier  was  not  Evidence  of  Reputation,  but  as  a  Declaration  by  a  Party  in 

(6)  These  Depositions  were  read  by  agreement  between  the  Parties, 
(tf)  a  Afist.  7S9;  («0  Owill.  1615. 
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pari  Jure  ;  and  that  it  was  a  Statement  made  for  the  purpose  of  being  Evi- 
dence, and  did  not  flow  from  the  mind  of  the  Party,  in  the  ordinary  course 
of  his  Life,  and  when  he  has  no  motive  to  speak  anything  but  the  Truth. 

The  Vice  CnANCELLOR : 

I  think  that,  on  Principle,  these  Terriers  ought  not  to  be  received.  In 
Questions  of  Pedigree,  Narratives  are  admitted  as  being  Representations 
made  by  a  Party,  who  has  no  bias  on  his  mind,  as  to  the  state  of  his  family. 
But  Terriers  are  made  under  such  circumstances  as  that  there  must  be  a 
bias  of  mind  either  on  one  side  or  the  other ;  and  it  would  be  extraordinaty 
that  a  Person  who  is  absent  from  the  Declaration,  should  be  bound  by  it, 
as  it  is  not  made  in  the  way  of  casual  conversation,  but  for  the  express  pur^ 
pose  of  adjudicating  on  the  Rights  of  the  absent  Party.  In 
[  •373  ]  •this  case,  where  the  Rector  is  a  Spiritual  Rector,  the  reason  for 
rejecting  the  Terriers  is  stronger  than  where  he  is  a  Lay  Impro- 
priator ;  for  a  Spiritual  Rector  is  bound  to  reside,  and,  therefore,  may  be 
presumed  to  have  been  on  the  spot ;  and,  consequently,  his  Signature  ought 
not  to  be  dispensed  with. 

Sir  E.  Sugden^  Mr.  KnigU^  Mr.  Boteler  and  Mr.  Faber^  for  the  Plain- 
tiff, said  that  all  the  old  Documents  mentioned  Tithe  Hay  only,  as  being 
covered  by  the  Modus ;  that  the  modern  Evidence  extended  it  to  Agistment, 
which  was  clearly  an  Encroachment ;  that  it  appeared  that  Irf.  was  payable 
for  every  Cottage  ;  but  that  the  Payment  could  not  be  any  part  of  the  Mo- 
dus of  IZ.  17«.  9d.  which  was  alleged  to  be  payable  for  Tithe  of  Hay  and 
A^tment ;  that  the  Sums  mentioned  in  the  Accounts  produced  by  the  De- 
fendants, could  not  be  the  proportion  which  each  Individual  contributed  to 
the  alleged  Modus,  according  to  the  extent  of  his  Lands,  for  3i.  per  Ox- 
gang  was  payable  for  the  land  on  the  King's  Hold,  and  Id.  per  Oxgang  for 
the  Land  on  St.  JohrCs  Hold,  and  it  appeared  that  a  person,  who  was  a 
large  Proprietor,  paid  lei.,  and  a  Cottager  paid  Id.  also  ;  that  the  Defend- 
ants had  pleaded  one  entire  Modus  as  covering  the  whole  of  the  four  Town- 
ships, but  that  it  was  proved  that  separate  Sums  wero  payable  for  separate 
Parts  of'  the  Townships ;  and  consequently  that  the  Defendants  had  not  sup- 
ported their  Modus  as  laid. 

Sir  C.  Wetherelly  Mr.  SimpMnson  and  Mr.  Wriffhtj  for  the  Defendants, 
said  that  the  Heading  of  the  Accounts,  and  the  Receipts  which 
[  •374  ]  the  Defendants  had  •given  in  Evidence,  showed  that  the  Modus 
was  one  entire  Modus,  though  it  was  afterwards  subdivided  by 
the  Occupiers,  as  amongst  themselves,  and  that  it  covered  the  Tithe  of 
Agistment,  as  well  as  of  Hay  ;  and  that  that  Evidence  was  corroborated  by 
the  Depositions :  that  there  were  many  Cases  in  which  the  strict,  natural 
meaning  of  words,  used  in  Instruments  similar  to  those  produced  for  the 
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PlaintiflT,  had  been  controlled  by  usage,  and  in  Trhich  a  Modus  for  the  Tithe 
of  Hay,  had  been  held  to  cover  the  Tithe  of  Agistment,  Manhy  v.  Lodg^ 
(e)j  PritchettY.  Honeyhome  (^  f')y  Otbton  v.  Peacock  {g)j  WiUis  v.  Far- 
rer  (K)y  Stuart  y.  Qreenall  (t) ;  that  the  Defendants'  Terriers  showed 
that  one,  entire  Sam  was  paid  as  a  Modus,  and  Murgatroyd'^%  Order  showed 
that  he  adopted  it :  that  the  parties  who  set  up  an  aggregate  Modus  were  not 
bound  to  show  more  than  that  the  aggregate  Sum  had,  in  some  shape  or 
other,  been  paid  for  the  whole  District  which  it  was  alleged  to  cover,  and 
that  they  were  not  bound  to  account  for  the  Apportionment  of  the  Sum 
amongst  the  Occupiers :  that  the  Documents  produced  by  the  Plaintiff  were 
not  inconsistent  with  the  Modus  as  laid  ;  and  that,  at  all  events,  the  De- 
fendants had  made  out  a  sufficient  Case  to  entitle  them  to  an  Issue. 

The  Vice-chancellor,  after  stating  the  object  of  the  Bill,  and  the  Mo- 
dus as  laid  in  the  Answer,  proceeded  thus :— In  support  of  the  Modus  so 
laid,  the  Defendants  have  entered  into  Evidence,  which  partly 
consists  of  the  Depositions  in  Willis  v.  Farrer^  and  partly  *of  [  *875  ] 
three  Terriers  dated  in  1764, 1770,  and  1777,  in  all  of  which, 
without  any  material  variation,  it  is  stated  that  there  is  a  Modus  of  IZ.  17s. 
9(2.,  or  thereabouts,  yearly  to  be  paid  upon  (}ood  Friday,  in  Exrhby  Church 
Porch,  for  the  Tithe  Hay,  throughout  the  whole  parish,  except  within  the 
Township  of  Exrkby.  The  Defendants  have  produced  a  great  quantity  of 
other  Documentary  Evidence  to  show  that,  from  1740,  various  Sums  have 
been  received  for  Tithe  Hay  and  Agistment,  which,  in  the  aggregate, 
amount  to  \L  Vis.  9(2.,  and  therefore  there  seems  to  be  some  precision  given 
to  the  Payment  of  the  11. 17s.  9<2.  beyond  what  is  stated  in  the  Terriers. 
It  is  observable  that,  in  the  Accounts,  Id.  is,  in  some  instances,  mentioned 
to  be  payable  in  respect  of  a  Cottage.  I  quite  agree  with  the  Defendants' 
Counsel  that  if  there  were  nothing  more  in  this  Case,  it  would  be  a  matter 
of  course  not  to  decide  against  the  Defendants  :  but,  if  the  Rector  pressed 
for  an  Issue,  to  grant  it,  and,  if  he  did  not,  to  dismiss  his  Bill. 

The  Modus  which  is  laid,  is  a  Modus  of  11.  17s.  9(2.,  payablo  by  the  Oc- 
cupiers, for  the  Tithes  of  Hay  and  Agistment  in  the  four  specified  Hamlets. 
The  Plaintiff  undertakes  to  show  the  origin  of  this  alleged  uniform  Payment, 
and  to  make  out  that,  though  there  had  been  this  continued  payment  of  11. 
17s.  9(2.,  it  was  not  a  Payment  of  the  gross  Sum  for  the  Tithe  of  Hay  and 
Agistment  for  the  four  Townships,  but  that  it  is  to  be  attributed  to  a  collec- 
tion of  ancient  customary  Payments  made  in  respect  of  Qreat  Drarmnby^ 
LiUle  DromoTihy  and  LUde  Broughton^  and,  in  Great  Broughtan^  for  the 

(«)  9  Price,  231.  (/)  1  Youn.  &  Jcr.  136.  (g)  I  Youn.  1S4. 

(A)  Vbi  Supra.  (i)  9  Price,  106. 
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Graoge,  the  Lands  on  King's  Hold  and  St.  J6hiC%  Hold,  and  in 
[  *S76  ]  respact  of  Cottages.  And,  if  the  Plaintiff  *can  show  that  the 
II.  17s*  9£L  is  to  be  referred  to  a  ooliection  of  4Sustoiiiary  Pay* 
ments,  in  respect  of  Divisions  of  Lands  such  as  I  have  mentioned,  that 
troald  be  ntterly  inconsistent  with,  and  destructive  of  the  Modus  as  laid  in 
the  Answer ;  and  then  I  should  not  be  at  liberty  to  direct  an  Issue  to  try 
the  truth  of  the  Case  which  he  makes  out,  because  the  Defendants  have  not 
attempted  to  meet  that  Case.  Bat,  instead  of  laying  che  Modus  separately 
for  distinct  Lands,  the  Defendants  have  laid  a  Modus  of  one  entire  Sum  for 
the  whole  four  Townships. 

The  Question  then  to  be  conmdered  is,  what  Evidence  the  Pliuntiff  has 
produced  to  prove  the  existence  of  these  separate,  ancient  Payments,  which 
might  have  given  rise  to  the  one  annual  Payment  of  li.  17s.  %d.  ^he 
Plaintiff  produces  a  Terrier  of  1685,  in  which  it  is  stated  that  the  Composi- 
tion Money  payable  to  the  Rector,  for  Tithe  Hay  throu^umt  the  parish  ez« 
cept  Kirkby^  is  reputed  to  amount  to  between  80s.  and  40s.  All  that  can 
be  collected  from  this  Document  is,  that  the  Parties  who  signed  it  were  not 
agreed  as  to  the  exact  amount  of  the  Composition  Money.  But*  then,  the 
Terrier  of  1716  mentions  that  a  customary  Bent  of  12s.  8(2.  per  annum  is 
paid  to  the  Bector,  in  lieu  of  the  Tithe  Hay  in  Qreat  and  lAUle  Dromonbjfy 
frc.  &c«  8o  that,  if  there  were  any  Documents  which  would  show  the  nuii^ 
number  of  Oxgangs  on  King's  Hold  and  St.  John^M  Hold,  and  the  number 
of  Cottages,  means  would  be  supplied  by  which  the  amount  of  the  eustoma- 
ry  Payments  mentioned  in  the  Terrier,  mi^  be  ascertained.  The  Terrier 
of  1727  CMncides,  to  a  certain  extent,  with  the  Terrier  of  1716  ; 
[  *S77  ]  and,  if  it  could  be  shown  that  there  *wers  payments  made  such 
as  this  Terrier  of  1727  represents,  they  would  be  inconsistent 
with  the  Modus  as  laid  by  the  Defendants. 

It  is  hardly  worth  while  to  make  observations  upon  the  Nona  Roll  and 
the  Ecclesiastical  Survey  of  Henry  the  8th ;  but,  as  far  as  they  go,  they 
appear  to  support  the  Plaintiff's  Case,  though  I  do  not  consider  them  of 
much  weight. 

The  next  body  of  Evidence  produced  by  the  Plamtii^  is  a  set  of  Papers 
which  were  admitted  to  have  come  out  of  the  possession  of  the  Personal 
Bepresentative  of  the  Tithe  Agent  of  the  Bector  of  the  Parislu  Those 
Papers  tend  to  show  that  the  divided  payments,  which  are  stated  in  the 
Terriers  of  1716  and  1727,  were  actually  made;  because,  in  some  of  them« 
payments  are  mentioned  to  have  been  made  for  the  Lands  in  Qreat  Dro- 
monby ;  and  others  of  them  mention  payments  to  have  been  made  in  re- 
spect of  the  Lands  in  Little  Dromonhy^  which  payments  together  would 
amount  to  the  12s.  8(2.  which  the  Terrier  of  1716  shows  to  have  been  pay- 
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able  for  Great  and  Little  Dromonby,  Then  there  is  a  Paper,  signed  by 
Richard  Appleton^  in  the  following  words  : — ^'^  Received  on  Good  Friday, 
being  March  Slst,  1738,  of  the  Inhabitants  of  Cheat  and  Little  Broughr 
toHj  their  ancient  Modus  deeimandij  or  immemorial  Custom  Money  paid  in 
lieu  of  Tithe  Hay  on  the  old  Grassing  Fart,  namely,  the  Modus  for  LitUe 
Broughton,  8«.  8d.,  the  Modus  for  Great  Broughton  Grange^  4«.,  and  for 
the  Remainder  of  the  Oxgangs  of  the  King's  Hold,  99.  8J.,  and  for  the 
Ozgangs  of  St.  JohrCe  Hold,  19(2.,  and  for  the  Cottages,  2s.  I  say  receiv- 
ed as  aforesaid  for  the  whole  Constablery,  IZ.  5s.  1(2.,  by  me 
Richard  Appleton.  *And  received  also  at  the  same  time  and  [  *S78  } 
place,  and  by  the  same  order,  the  Sum  of  129.  8(2.,  being  the 
ancient  Modus  for  both  Bromonbgs.^*  Then  the  129.  8(2.  added  to  the  II. 
59.  1(2.  makes  the  aggregate  of  12.  lis.  9(2.  Then  there  is  another  Modus 
Paper,  which  is  in  these  words : — Little  Broughtouj  89.  8(2.,  Grange^  49., 
Remainder  of  King's  Hold  Oxgangs,  99.  8(2.  ;  total,  12.  59.  1<2.  Both 
Dromonhy's  129.  8(2.— XI.  17.  0.  total  Modus." 

This  Evidence  is  good  Evidence  for  the  Defendants  to  show  that  there 
was  a  payment  of  IZ.  179.  9(2. ;  but  it  is  also  Evidence  for  the  Plaintiff  to 
explain  of  what  Items  the  payment  of  12.  179.  9(2.  was  composed.  Then 
there  is  another  Paper  dated  in  1737,  and  which  is  as  follows :— ^^  Whereaa 
the  immemorial  Custom,  or  Modus  decimandi,  whereby  the  Inhabitants 
within  the  Constablery  of  Broughton,  have  ever  paid  to  the  Rector  or  his 
Order,  in  the  Church  Porch  of  Kirkby,  on  every  Good  Friday,  as  followeth : 
— ^The  Grange  Modus,  being  for  15  Oxgangs  of  Land  in  King's  Hold,  49. ; 
for  37  Ozgangs  of  the  King's  Hold,  at  3(2.  per  Oxgang,  paid  by  the  Posses- 
sors thereof,  99.  3(2. ;  for  24  Cottages  in  Great  Broughton,  at  Id.  per  Cot- 
tage, 29. ;  for  19  Oxgangs  of  St.  John's  Hold,  at  Id.  per  Oxgang,  within 
the  Lordship  of  Great  Broughton,  Is.  7(2. :  at  the  same  time  and  place,  by 
the  Inhabitants  and  Possessors  of  and  for  the  Lordship  of  Little  Broughtmf 
89.  3(2."  And  these  same  Payments  are  mentioned  in  other  Papers  pro- 
duced by  the  Plaintiff,  all  of  which  are  anterior  in  date  to  the  year  1740 ; 
and  they  satisfactorily  make  out  that,  consistently  with  the  Defendant  s 
Case  of  the  payment  of  an  annual  Sum  of  12.  179.  9(2.,  there  had 
been  the  prior  practice  of  paying  the  several  different  Sums*that  C  *879  J 
I  have  mentioned,  and  which  are  stated  in  the  Terrier  of  171^j 
not  in  respect  of  the  whole  four  Townships  together,  but  in  respect  of  the 
Bromonhys  and  Xi«2e  Broughton,  and  those  separate  Portions  of  Great 
Broughton^  which  are  called  the  Grange^  the  King's  Hold  »nd  St.  John's 
Hold,  and  also  the  24  Cottages.  I  think,  therefore,  that,  quite  consistently 
with  the  Defendant's  Cass,  which  rests  upon  the  fad  that  there  has  been  a 
longcontinued  annual  Payment  of  12.  179.  9(2.,  the  Plaintiff  shows  that  that 
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Payment  ^ugbt- not  be  referred  to  a  Modus  m  respect  of  the  ii hole  four 
Townships,  but  to  a  collection  of  Payments  which,  for  a  greater  or  less 
length  of  time  antecedent  to  the  year  17  10,  have  been  paid,  in  several 
Sums,  in  respect  of  several  Portions  of  Land,  then,  perhaps,  well  known, 
but  not  n(^w  to  be  ascertained,  and  also  in  respect  of  Cottages.  Conse- 
quently, this  is  not  a  Case  in  which  there  is  any  conflict  of  Evidence ;  but 
the  Plaintiff's  Case  is  consistent  with  the  Defendant's ;  and  the  PlaintifT 
has  not  displaced  the  matter  of  fact  which  constitutes  the  Defendant's  Case, 
but  has  only  explained  how  the  Defendant's  Case  appeared  to  be  such  as  it 
is  :  and  my  opinion  is  that  this  is  not  a  Case  in  which  I  ought  to  send  any 
matter  to  be  inquired  of  by  a  Jury ;  for  it  is  perfectly  plain  that,  though 
there  has  been  a  long-continued  annual  Payment  of  1/.  178.  9d.,  it  cannot 
be  referred  to  a  Modus  in  respect  of  the  four  Townships :  and,  if  this  Case 
went  before  a  Jury,  and  they  should  find  that  there  is  such  a  Modus,  it 
would  be  my  duty  to  grant  a  new  Trial.  I  am  of  opinion,  therefore,  that 
the  Defence  has  totally  failed,  and  that  there  must  be  a  Decree  for  Tithes, 
with  Costs. 


[  •380  ]  •Baker  v.  Martin. 

1S32:  20th  June. — Account. — Master. — Z>e6/. 

Where  under  the  nsual  Decree  for  an  Account  of  a  Testator's  Debts,  a  claim  is  made  In  re- 
spect of  a  Debt  the  Amount  of  which  is  not  ascertained,  the  Master  onght  to  take  the  neces- 
sary Accounts  for  ascertaining  the  Amount. 

Messrs.  Horn  ^  Jackson  having  been  declared  Bankrupts,  under  a 
Commission  dated  the  26th  of  July  1806,  Jamei  Baker  and  Randle  Hopley 
were  chosen  their  Assignees,  and  the  usual  Assignment  iiras  made  to  them, 
on  i\\(i  26th  of  August  1806,  by  which  they  covenanted,  for  themselves, 
theW  Executors  and  Administrators,  with  the  Commissioners,  to  account  for 
and  [.ay  to  them  all  Monies  which  they,  the  Assignees,  should  receive  from 
the  Esttte  of  the  Bankrupts,  to  the  end  that  the  same  might  be  distributed 
amongst  the  Creditors.  On  the  18th  of  August  1811,  Baker,  who  was  the 
sole  acting  Assignee,  exhibited  his  Account  before  the  Commissioners.  On 
the  Credit  side  of  the  Account,  there  were  various  Items  to  the  amount  of 
2,7l3/.,  which  the  Commissioners  refused  to  allow  until  they  had  been  sub- 
mitted to  a  meeting  of  the  Creditors,  for  their  approbation ;  but  they  per- 
mitted Baker  to  iHjtain  the  amount,  in  his  hands,  in  the  mean  time.  Baker 
died  in  July  1822,  having  appointed  his  Sons,  William  and  John,  and 
Charles  Martin,  his  Executors.    No  meetbg  of  the  Creditors  was  called,  in 
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Baker* 9  lifetime,  in  pursuance  of  the  Resolutions  of  the  Commissioners,  and 
the  2,723Z.  remained,  at  his  death,  disallowed  by  them  as  before  mentioned. 
On  the  1st  of  July  1828,  8.  Vachell  was  appointed  an  Assignee  In  Baker's 
place,  and,  on  the  same  day,  the  outstanding  Estate  of  the  Bankrupts,  was 
assigned  to  him  and  Hopley,     Some  time  afterwards,  Johr^  Baker,  having 
been  examined,  before  the  Commissioners,  touching  his  late  Father's  Ac- 
counts, stated  that  he  knew  nothing  of  them.    In  February  1830,  the  Com- 
missioners  authorized  Hopley  and    VaehelV  io  institute  a  Suit 
against  the  Executors  of  JameB  Baker  'for  recovering  the  Bal-     [  •381  ] 
ance  due  from  him,  at  his  death,  to  the  Estate  of  the  Bankrupts ; 
and,  in  March  1830,  a  Bill  was  filed  accordingly.     William  and  Jolm 
Baker  stat^^d,  in  their  Answers  to  it,  that,  before  they  were  informed  of  the 
Claim,  they  had  divided  the  whole  of  their  late  Father's  Estate,  amongst 
the  Persons  entitled  under  his  Will,  with  the  exception  of  5,872/.  Three  per 
cents,  which,  on  the  9th  of  March  1829,  they  had  transferred  into  this  Court, 
in  trust  in  the  Cause  of  Baker  v.  Martin.     The  Assignees,  having  mado 
inquiries  respecting  that  Suit,  discovered  that,  on  the  5th  of  May,  1830, 
a  Decree  had  been  made  in  it,  directing  the  usual  Accounts  to  be  taken  of 
James  Baker's  Personal  Estate,  and  of  his  Funeral  and  Testamentary  Ex- 
penses, Debts  and  Legacies.     Vachell^  who  had  survived  Hopley^  caused  a 
Charge  to  be  prepared  for  the  2,7232. ;  but,  owing  to  his  illness,  and  to  his 
death  in  July  1831,  the  Charge  was  not,  as  had  been  intended,  carried  in 
under  the  Decree.     Sir  Q-.  Wilson^  the  surviving  Commissioner  under  the 
Commission,  having  ceased  to  act  as  a  Commissioner,  a  renewed  Commis- 
sion was  issued  on  the  17th  of  November  1830,  under  which  P.  W.  Mure 
was  chosen  Assignee ;  and,  on  the  17th  of  January  1832,  a  Charge  was 
carried  in  before  the  Master^  on  his  behalf,  claiming  to  be  admitted  as  a 
Creditor  under  the  Decree,  for  the  2,7232.     The  Master  declined  to  pro- 
ceed on  the  Charge,  stating  that  the  Debt  sought  to  be  proved,  def>ended 
upon  the  result  of  James  Baker'* s  Accounts,  as  Assignee,  and  th**.  ^^  ^^^ 
no  authority,  under  the  Decree  to  take  those  Accounts.    In  M*y  1832,  the 
Bill  filed  by  Hopley  and  Vachell^  was  dismissed. 

Mr.  Knight^  and  Mr.  Lovat^  for  Mwre^  now  move<?  that  the 
Master  might  be  directed  to  admit  him,  as  •Assiff^ee,  and  Sir  [  •382  ] 
ff .  Wilson^  as  the  surviving  Commissioner,  or  c^^  of  tbem,  to  go 
in  before  him  under  the  Decree,  to  prove  pach  Del^t  as  they  or  he  should  be 
able  to  establish  to  be  due  from  the  Ti^atator  J<tmes  Baker,  to  the  Estate  of 
the  Bankrupts ;  and,  if  necessary,  that  the  Mazier  might  be  directed  to  tako 
an  Account  of  the  Testator's  Receipts  and  Payments,  as  Assignee.  They 
said  that,  where  the  amount  of  a  Debt  claimed  to  be  due  from  a  Testator's 
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Estate,  coald  not  be  ascertained  without  taking  an  Aceount,  it  was  the  Mas- 
ter's duty  to  take  it.     Paynter  v.  Houston  (a). 

The  Solicitor-general,  Mr.  Pepya  and  Mr.  James  RusseU,  (or  the  Parties 
in  the  Cause,  contended  that  the  Assignee  had  been  guilty  of  laches  and  ac- 
quiescence, and  that  the  Debt  sought  to  be  established,  became  a  simple  Con- 
tract Debt,  at  the  Testatpr's  death,  and,  therefore,  was  barred  by  the  Stat- 
ute of  Limitations. 

Mr.  Knight,  in  reply,  said  that  under  the  Covenant  in  the  Assignment  of 
August  1806,  the  Debt  was  a  Specialty  Debt,  and  that  Sir  Q.  Wilson  was 
a  Trustee  for  Mure,  under  that  Covenant. 

The  Vice- Chancellor  : 
.  The  Testator  was  in  the  situation  of  a  Trustee  for  the  Creditors  of  the  Bank- 
rupts. How  then  can  the  lapse  of  time,  either  in  his  lifetime,  or  since  his 
death,  affect  the  Debt  ?  I  cannot  but  think*  that  I  ought  not  to  deprive  the 
Bankrupts'  Estate  of  the  Benefit  that  may  arise  from  this  Claim  being  carried 
in  before  the  Master^  and  that  the  Master  was  wrong  in  refusing  to  take  the 
Account. 

Ordered  according  to  the  Notice  of  Motion. 


^♦^ 


[  •SSS  ]  •Trotter  v.  Trotter. 

1832 :  25th  Jnne^-^Praetice.'^Evidence  before  the  Master,— JVew  Orders. 
The  discretion  given  to  to  tht  Master^  by  the  69th  Order,  to  examine  Witnesses  viVa  voce,  cannot 
be  exercised  after  issoing  the  Warrant  on  preparing  his  Report 

^fcras  Defendant  having  refused  to  allow  Evidence  to  be  given  before  the 
Matter  by  Affidavit,  the  Plaintiff  had  examined  Witnesses,  on  Interrogate- 
nes,  unaet  the  Decree,  and  Publication  had  passed  by  Warrant  taken  out 
by  the  PlaintiaF,  and  Copies  of  the  Depositions  had  been  delivered  to  both 
Parties,  and  read  before  the  Ma9ttr.  The  Pliuntiff  then  took  out  a  War- 
rant  on  preparing  the  Report,  which  was  prepared  accordingly.  The  Plain- 
tifif  afterwards  tendered  ^n  Affidavit,  made  by  a  Person  named  Vargvn. 
The  reception  of  this  Affidtwit  being  objected  to,  the  MoMer,  conceiving 
that  the  69th  of  Lord  I(j^(ttur«'«  Orders  gave  him  power,  at  his  discretion, 
to  ezaimne  any  Witnesss  vivh.  voet  proceeded  to  examine  Vargon,  and  took 
down  his  Deposition. 

Mr.  James  Bwtell  now  moved  that  the  Deposition  might  be  suppressed 
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for  Irregalarlty,  contending  that,  both  in  respect  of  Pablicatiou  having  pas- 
sed, and  also  under  the  67th  Order,  the  Master  could  not,  in  that  stage  of 
the  proceedings  in  the  Cause,  receive  any  further  Evidence. 

Mr.  Knight  and  Mr.  Phillimorey  contrhy  said  that  the  Master  took  the 
Examination  of  Varffon  for  his  own  satisfaction,  and  that  when,  looking  at 
the  previous  Evidence,  he  came  to  the  conclusion  that  it  was  desirable  that 
further  Evidence  should  be  gone  into,  he  had  power  to  obtain  it 
under  the  69th  Order,  though  it  *would  have  been  too  late  for  [  *384  ] 
any  of  the  Parties  to  require  him  to  enter  into  it  on  their  behalf. 

The  Vtce- Chancellor  held  that  the  Master  had  no  power,  in  the  existing 
state  of  the  Proceedings,  to  go  into  further  Evidence,  and  ordered  the  De- 
position to  be  suppressed ;  but,  as  it  had  been  taken  at  the  suggestion  of  the 
Master^  whose  misapprehension  had  occasioned  the  Motion,  His  Honor  did 
not  make  any  Order  as  to  Costs. 


Le  Obos  v.  Coceerbll. 

1S82 :  23d  July.—  Will-^Construction^^Forteloaed  Mortgage, 

Testator  haying  a  foreclosed  Mortgage  in  Fee,  of  certain  Farms  in  Lancashire,  gave  amongst 
other  things,  to  bis  Wife,  for  Life,  *'  the  Interest  or  Proceeds  of  certain  Farms  in  the  Conntj 
of  Lancaster,  mortgaged  to  mo  for  2,600/.  f  and,  after  her  decease,  **  one  Third  Part  of  the 
8am  of  2,500/.  principal  Moncj  disposed  of  in  mortgage  of  the  Farms  aforesaid  "  to  his 
Daughter  Harriet ;  and  he  declared  that  after  his  Wifc^s  decease,  his  Daughter  Elizabeth 
should  inherit  and  cnjoj  the  Bequests  aforesaid  in  the  same  proportion  as  her  Sister  Harriet; 
and  that  his  Son  should  in  like  manner  inherit  and  enjoy  one  Third  Part  of  the  aforesaid 
Bequests,  upon  the  same  conditions  as  his  Danghters :  Held  that  the  Farms  passed,  as  Real 
Estate,  to  the  Testator's  Wife,  for  Life,  wiih  Remainder  to  his  Son  and  Daughters,  as  Ten- 
ants in  Common  in  Fee. 

By  an  Indenture,  dated  the  26th  of  March  1776,  William  Barton  assign- 
ed to  Trustees  the  Sum  of  4,000/.,  to  which  he  was  entitled,  but  which  then 
was  in  the  hands  of  his  late  Father's  Executors,  in  Trust  to  pay  the  Sum  of 
2,0002.,  part  thereof,  to  his  Wife  Harriet  Barton^  or  as  she  should  appoint, 
and  the  remainder  to  his  two  Daughters,  Harriet  and  EUzabeth^  at  21  or 
marriage.  The  4,000Z.  was  not  paid  to  the  Trustees,  but,  by  the  order  of 
William  Barton^  was  received  by  his  Brother,  James  Barton. 

By  Indentures  of  the  22d  and  23d  of  April  1790,  James  Barton  mort- 
gaged certain  Freehold  Farms  situate  at  Farrington  in  the  Coun- 
ty of  Lancaster^  to  William  *Barton  in  Fee,  for  securing  the     [  •SSS  ] 
Repayment  with  Interest,  of  2,5002.  part  of  the  4,0002.    The  In- 
terest, being  in  arrear,  William  Barton^  on  the  12th  of  November  1791, 


886  CASES  IN  CHANCERT. 


1832.— Le  Qros  v.  Cockerell. 


filed  a  Bill  of  foreclosure  in  this  Court,  against  Jame9  Barton^  and  obtained 
a  ])ecree,  which  was  made  absolute  on  the  29th  of  July  1795. 

William  Bartotij  who  was  residing  at  Copenhagen^  made  his  Will  dated 
the  15th  of  March  1798,  and  which  was  executed  and  attested  so  as  to  pass 
Freehold  Estates,  and  was,  partly,  as  follows: 

'^  I  now  proceed  to  will  and  bequeath  all  the  Property  I  may  die  possess- 
ed of  after  first  paying  my  legal  Debts  and  Funeral  Expenses,  as  follows ; 
viz.  I  will  and  bequeath  to  Harriet  my  Wife  for  her  natural  life  the  Interest 
of  my  Property  in  the  English  Funds,  86,2912.  15».  6(J.,  in^^Trust  at  this 
present  time,  with* 

Item  for  her  natural  life  the  Interest  or  Proceeds  of  certain  Farms  in  the 
OounJty  of  Lancaster^  mortgaged  to  me  for  2,500Z.,  the  Documents  where- 
of are  now  in  the  possession  of* 

Item  for  her  natural  Life,  the  use  and  residence  of  my  Dwelling-house,  No. 
19,  Devonshire-place^  London^  value  to  me  8,400Z.,^the  Documents  whereof 
are  now  in  the  hands  of* 

Item  all  her  Paraphernalia  with  Plate,  Household  Furniture, 
[  *886  ]  Coach,  &c.  in  London  at  her  own  free  disposal.  *It  may  be 
taken  for  granted  that  the  aforesaid  Bequests  to  Harriet  my 
Wife  are  ample  and  liberal  when  it  is  considered  she  will  at  my  decease 
come  into  the  possession  of  the  whole  of  the  Interest  of  a  capital  Sum  in 
Bengal  which  by  certain  Deeds  was  settled  upon  Harriet  mj  Wife  and  my 
Daughters  Harriet  and  Elizabeth.  And  I  hereby  declare  it  to  be  my  Will 
that  all  the  Bequests  aforesaid,  with  exception  to  the  Articles  left  to  the 
free  disposal  of  Harriet  my  Wife  shall  after  her  demise  be  disposed  of  in 
manner  following :  to  my  Daughter  Harriet  SilberscMldt  one  Third  part  of 
my  Property  in  the  English  Funds  as  aforesaid  the  Principal  Money  to  be 
so  settled  and  secured  upon  Harriet  and  her  Children  lawfully  begotten  as 
to  put  it  out  of  the  power  of  her  Husband  Captain  Jacob  Frederic  Silber- 
schildt  to  touch  a  Shilling  of  it.  Item  one  Third  part  of  the  value  of  my 
Dwelling-house  in  London^  when  sold  without  restriction.  Item,  one  Third 
part  of  the  Sum  of  2,500i.  Principal  Monet/  disposed  of  in  Mortgage 
of  the  Farms  aforesaid  in  like  manner.  To  my  Daughter,  Fliza- 
beth  Le  Ghros  I  hereby  declare  it  to  be  my  Will  she  shall  inherit  and 
enjoy  after  the  demise  of  Harriet  my  Wife  all  the  Bequests  aforesaid  in  the 
same  proportion  and  upon  the  same  Conditions  ais  granted  to  her  Sister 
Harriet  Silberschildt  with  this  special  difference  only  that  as  my  Daughter 
Elizabeth  has,  as  yet  no  Child  or  Children  nor  likely  to  have  I  hereby  Will 
that  on  her  demise  without  Child  or  Children  by  William  Le  Qros  the  one 
Third  aforesaid  in  the  English  Funds  shall  revert  to  and  become  the  Prop- 

•  BUuikB  were  left  in  tfaeie  places,  in  the  WilL 
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ertj  of  my  Heirs  at  Law  ;  but  in  case  my  said  Daughter  is  disposed  to  take 
a  second  Husband,  the  said  one  Third  shall  be  settled  and  secured  in  like 
manner  as  above  with  Reversion  to  her  second  Husband  for  his 
natural  life  and  their  Children  lawfully  begotten  •and  that  in  de-  [  •887  ] 
fault  of  Children  to  revert  to  my  Heirs  at  Law.  And  I  hereby 
declare  it  to  be  my  last  Will  that  my  Natural  Son  William  Haldant  Bar- 
tony  shall  in  like  manner  inherit  and  enjoy  one  Third  part  of  the  aforesaid 
Bequest  upon  the  same  Conditions  as  to  my  Daughters  Harriet  and  Eliza- 
beth with  this  only  difference  that  his  Third  part  of  the  said  Bequests  shall 
be  at  his  own  free  disposal  when  18  years  of  age.'* 

The  Testator  afterwards  made  five  Codicils  to  his  Will.  The  second  was 
dated  Copenhagen^  21st  of  April  1798,  and  was  signed  by  the  Testator, 
but  not  attested.  It  was  partly  as  follows :  **  I  hereby  cancel  and  do  away 
all  the  several  Bequests  made  to  Harriet  my  Wife  in  the  body  of  this  my 
last  Will,  and  I  further  will  and  direct  by  this  Codicil  that  the  said  Be- 
quests go  to  my  Heirs  at  Law." 

The  Third  Codicil  was  dated  Harochholmj  1st  July  1798,  and  wa3  also 
signed  by  the  Testator,  but  not  attested.  It  was,  partly,  as  follows:  "I 
declare  it  to  be  my  Intention  and  Instruction  that  the  Bequests  to  my 
Daughter  Elizabeth  in  the  body  of  this  my  last  Will  left  at  her  free  disposal 
with  a  view  that  her  Husband  should  personally  benefit  by  them  shall  by 
this  my  Third  Codicil  be  done  away,  that  is  to  say  the  said  Bequests  to  be 
laid  under  the  same  restriction  with  the  rest  as  particularly  specified  in  the 
body  of  my  last  Will ;  and  it  is  my  deliberate  Intention  and  Instruction  that 
my  Nephew  and  Sonin-Law  William  Le  Gro9y  be  cut  off  as  to  everything 
that  concerns  him  personally." 

The  Testator  died,  at  Copenhagen^  on  the  24th  of  April  1829,  leaving 
his  Wife  and  two  Daughters  surviving  him.  They  afterwards 
died  ;  and  the  Suit  was  •instituted,  in  February  1832,  by  Mich-  [  •888  ] 
ard  Le  Gros^  the  Personal  Representative  of  both  Mr.  and  Mrs. 
Le  Oro8j  agaioat'the  Persons  who  claimed  to  be  interested,  under  the  Par- 
ties named  in  Vi&  Will,  in  the  Farms  of  which  a  Mortgage  had  been  made, 
to  the  Testafoeii4br  2,500Z.,  but  which  he  afterwards  foreclosed.  The  ob- 
ject of  the  Suitkicas  to  have  the  Rights  and  Interests  of  the  several  Parties, 
in  the  mortgage :  Property,  ascertained  and  declared,  some  of  them  con- 
tending that  it  1MB  to  be  considered  as  part  of  the  Personal  Estate  of  the 
Testator,  and  others,  that  it  was  to  be  considered  as  part  of  his  Real  Es- 
tates (a). 

r  • 

(a)  The  question  in  this  Canse  was  decided  by  Sir  W.  Orant,  M.B.  in  SUbenchUdt  t.  SckioU, 
8  Y.  &  B.  45 :  balf,^l(^  the  Decriie  ifl'tbat  Cause  was  not  drawn  up,  it  was  considered  useful  to 
report  the  Judgment  of  the  Vtu-ChanMor  upon  the  same  question. 
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1882.— Le  Gros  y.  Cockerell. 

Mr.  Pepys  and  Mr.  Walker,  for  the  PlaintiflF,  who  was  the  Personal  Rep- 
resentative of  Mr,  and  Mrs.  Le  GroSj  said  that  the  Testator  had  a  right  to 
consider  the  mortgaged  Estate  as  Personal  Property,  if  he  chose  so  to  do : 
that  it  appeared,  by  the  manner  in  which  he  spoke  of  it  in  his  Will,  and, 
by  his  contemplating  that  William  Haldane  Barton  would  have  power  to 
dispose  of  it  at  the  age  of  18,  that  he  did  choose  to  consider  the  Estate  as 
personal  Property  ;  and  that,  it  being  competent  to  the  Testator  to  revive 
the  Debt  in  the  nature  of  a  Charge,  the  effect  of  the  Will  was  only  to  dis- 
pose of  a  Charge  upon  the  Estate. 

Sir  E,  Sagderii  Mr.  Tre%love,  Mr.  Knight,  Mr.  Lovat,  Mr.  Wray,  Mr. 
Einderiley,  Mr.  Cockerell,  Mr.  Russell,  Mr.  Sail  and  Mr.  B.  Anderdon 

appeared  for  the  several  Defendants. 
[  •SS.O  ]         •In  the  course  of  the  Argument,  The  Vice-Cliancellor  asked 

whether  the  Settlement  of  March  1776,  was  before  Sir  W.  Orant : 
the  Counsel  for  the  Plaintiff  answered  that  it  was  not.  His  Honor  afterwards 
observed  that  the  Will  was  made  in  direct  defiance  of  the  Settlement  of  1776, 
as  it  gave  the  2,500Z.  to  the  Testator's  Son  and  Daughters,  in  Thirds. 
The  Vice-Chancellor  : 
The  Testator,  by  the  Order  made  in  the  Foreclosure  Suit,  became  the  ab- 
solute Owner  of  the  Farms  in  question ;  and  he  did  not  do  any  act  by  which 
the  Foreclosure  was  opened.  It  is  quite  clear  that  he  was  not  skilled  in  the 
English  Language,  or  in  the  use  of  Law  Terms.  Being  then,  at  the  date  of 
his  Will,  seised  in  Fee  of  the  Farms,  he  first  gives  his  Funded  Property  to 
his  Wife,  for  her  Life  ;  and,  in  the  next  Sentence,  he  uses  Words  which  clear- 
ly give  her  a  Life  Interest  in  the  Farms  of  which  he  was  so  seised  in  Fee. 
He  next  gives  to  her  his  Dwelling-house  in  London,  and  some  other  Articles 
and  he  then  says:  ^'  And  I  hereby  declare,  &c."  It  appears  that  he  meant 
to  make  a  distinction  between  the  mode  in  which  the  one  Third  of  his  Pro- 
perty in  the  Funds,  and  the  one  Third  of  the  produce  of  his  Dwelling-house, 
should  be  enjoyed  by  his  Daughter,  Harriet,  and  that  she  should  take  the 
former  subject  to  restriction,  and  the  latter  without  restriction.  I  think  that 
the  natural  construction  of  the  Sentence,  requires  that  the  Words  "in  like 
manner,"  should  be  taken  as  part  of  the  Sentence  which  gives  the  one  Third 
part  of  the  2,5002.  to  Harriet,  and  that  they  mean  ^^  absolutely.''  What 
then  is  given  ?     Shall  the  Testator  be  taken  to  give  that  which  he  had,  or 

that  which  he  had  not  ?  It  is  more  likely  that  he  intended  to  de- 
[  *890  ]     scribe  that  *which  did,  than  that  which  did  not  exist ;  and  I  think 

that  the  words :  ^^  one  Third  part  of  the  Sum  of  2,500Z.  Principal 
Money  disposed  of  in  Mortgage  of  the  Farms  aforesaid,''  are  quite  sufficient 
to  describe  the  one  Third  of  the  Farms  in  which  he  had  previously  given  a 
Life  Interest  to  his  Wife.    The  Testator  then  deolares  that  his  Daughter, 
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JStisuAMls  ara$j  thaU  inherit  and  Mijoy,  after  the  deaiM  of  his  Wife»  dl 
the  Bequests  afiMresMd.    Now  oae  of  the  Baigeeta  of  those  Beqoests,  was  a 
Life  Interest  in  the  Farms,  which  he  had  given  to  his  Wifo ;  and  it  is  so— 
thing  IB  fiivoar  of  the  eoostmctioB  whtcb  I  think  eagM  to  be  put  upon  the 
expresrieos  in  the  Will,  that  the  Testator  has  ased  the  word  ''  Inherit" 

Deolare  that  the  Estate  in  question  was  Beal  Estate,  and  that  it  passed* 
nnder  Oe  Will  of  the  Testator,  to  his  Widow  for  lifo^  with  remaiader  to  hia 
Daughters,  HarriH  Silberschildt  and  Elizabeth  Le  (Trot,  aad  his  Natural  80% 
H.  Barton,  as  Tenants  in  Conunon  in  Fee. 


^Swam  V.  BiaoB.  [  *391 } 

1S82:  €ih  3u\j.^Evidenee.^Banhrupt, 

In  a  Sail  by  the  Aisigncct  of  aa  aaoertaflealed  Baaiift,  fbr  the  moofnty  afPliapwtj  AaaSu- 
lentljr  delivered  by  turn  to  the  Defendants,  the  PlainiUfe  read  the  Exammatioo  of  one  of  the 
Defendants  taken  before  the  CommiMioners  00  the  fiiH  day,  bni  deeliaed  to  xead  the  Esumk' 
nation  taken  on  the  second  day.    Baled  that  the  whole  most  be  read. 

A  Plaintiff  cannot  read  the  Cross-examinatbn  of  one  of  the  Defendantfs  Witnesses,  if  the 
Defendant  declines  to  read  the  Examination  in  chief. 

The  consent  of  the  Creditors  of  a  Bankropt  to  the  instttntion  of  a  Salt  by  his  Assignees, 
tboogh  filed  amongst  the  Proceedings  in  the  Bankruptcy,  mnst  be  prored. 

The  Evidence  of  a  Bankrupt  which,  in  one  respect,  is  in  his  own  fiironr,  bat,  in  another  re* 
^leet,  agsinst  himself,  is  reeeiTable. 

Thb  Flaintiffii  were  the  Assignees  of  T.  0.  Bigg$  an  unceriifieated  Bank* 
rapt ;  and  the  object  of  the  Salt  was  to  recover  from  the  Defendants,  cei^ 
tain  Bilb  of  Exchange  and  Shares  in  an  Assurance  Gompuiy,  which  the 
Baokmpt,  in  contemplation  of  his  Bankraptcj,  had  delivered  and  transfer- 
red to  them^in  satisfactoin  of  Debts  alleged  to  be  due  to  them.  The  Plaior 
tift  read,  as  part  of  Aeir  Evidence,  the  examination  of  EtuuibeA  Bigga^ 
one  of  the  Defendants,  taken  under  the  Commission.  After  they  had  read 
her  EzsminatioQ  en  one  day,  they  proposed  to  stop,  and  not  to  read  her  Ex- 
ammataoB  on  a  sdbse(|nent  day.  But,  to  this«  the  Defeodaot's  CoonMl  ob* 
jected. 

And  the  Tic^Chancellar  ruled  that  the  Examination  taken  on  the  snbse* 
qoent  day,  was  a  continnatipa  of  the  first  day's  SxamiwtiQOt  wd  (bercfora 
that  die  Plaiatifs  mst  read  the  whole  of  il. 


A  Witness  had  been  examined  in  chief,  for  Woadmanj  one  of  the  DefiMdp 
anti,  and  the  Plaintift  had  cross^xamined  him.      The  Plaiptiib'  Conn- 
Vol.  V.  81 
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[  *892  ]     sel   were   proceeding  *to  read  the  Cross-examination  ;  4)ut  the 
Counsel  for  Woodman  objected,  saying  that  he  did  not  intend  to 
read  the  Examination  in  chief. 

The  Vtee- Chancellor  said  that  nothing  was  regarded  as  Evidence  in  this 
Court,  but  what  was  read  ;  and,  if  it  was  not  read,  it  was  not  noticed  in  the 
Decree ;  and  that  if  the  Defendant  did  not  intend  to  read  the  Examina- 
tion in  chief,  the  Plaintiffs  were  not  entitled  to  read  the  Cross-Exami* 
nation. 


In  thd  course  of  the  Argument,  the  Defendants'  Counsel  asked  whether, 
the  consent  of  the  Creditors  to  the  institution  of  the  Suit,  had  been  obtained 
pursuant  to  6  Geo.  4,  c.  16,  s.  88.  On  referring  to  the  proceedings  in  the 
Bankruptcy,  it  appeared  that  the  proper  consent  had  been  obtained.  The 
Defendant's  Counsel  then  required  that  fact  to  be  proved ;  but  the  Plain- 
tifia'  Counsel  said  that  such  proof  was  rendered  unnecessary,  by  the  96th 

Section  of  the  Act(a). 
[  *393  ]         •The  Vice- Chancellor  held  that  it  was  necessary  for  the  Plaintiffs 

to  prove  the  Consent ;  and,  on  their  undertaking  so  to  do,  the 
Cause  proceeded. 


The  Bankrupt  hi^ving  been  examined  as  a  Witness  for  the  Defendants,  in 
order  to  prove  the  validity  of  the  delivery  to  them  of  the  Bills  of  Exchange, 
the  Plaintiff's  Counsel  objected  to  the  admissibility  of  his  Evidence,  on  the 

(a)  This  Sect  is  as  follows :  "  And  be  it  Enacted  that,  in  all  Commissions  issued  after  this 
Act  shall  have  taken  effect,  no  Commission  of  Bankruptcy,  Adjudication  of  Bankruptcy  by 
the  Commissioners,  or  Assignment  of  the  Personal  Estate  of  the  Bankrupt,  or  Certificate  of 
Conformity,  shall  be  received  as  Evidence  in  any  Court  of  Law  or  Equity,  unless  the  same 
shall  have  been  first  so  entered  of  record  as  aforesaid,  and  the  Person  so  appointed  to  enter 
matters  of  record  as  aforesaid  shall  be  entitled  to  receive,  for  such  entry  of  every  such  Com- 
mission, Adjudication  of  Bankruptcy,  Assignment  or  Order  for  vacating  the  same  respectively, 
having  the  Certificate  of  such  Entry  indorsed  thereon  respectively,  the  Fee  of  2Ss.  each,  and  for 
the  entry  of  every  Certificate  of  Conformity,  baring  the  like  Certificate  indorsed  thereon,  6s. ; 
and  every  such  Instrument  shall  be  so  entered  of  record  upon  the  application  of,  or  on  behalf 
of  any  Party  interested  therein,  and  on  payment  of  the  several  Fees  aforesaid,  without  any 
Petition  in  writing  presented  for  that  purpose  ;  and  the  Lord  Chancellor  may,  upon  Petition,  di- 
rect any  Depositions,  Proceedings  or  other  matter  relating  to  Commissions  of  Bankruptcy  to 
be  entered  of  record  as  aforesaid,  and  also  appoint  such  Fee  and  Reward  for  the  Labour  there- 
in of  the  Person  so  appointed  as  aforesaid  as  the  Lord  Chancellor  shall  think  reasonable,  and 
all  Persons  sthall  be  at  liberty  to  search  for  any  of  the  matters  so  entered  of  record  ad  afore- 
said: Provided  that  on  the  production  in  Evidence  of  any  Instrument  so  directed  to  be  enter- 
ed of  record,  having  the  Certificate  thereon,  purporting  to  be  signed  by  the  Person  so  appoint- 
ed to  enter  the  same,  or  by  his  Deputy,  the  same  shall,  without  any  proof  of  such  Signature 
be  received  as  Evidence  of  suih  Instniment  having  been  so  entered  of  record  as  aforesaid.** 
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ground  that  it  tended  to  take  away  Property  from  Creditors  who  could  not 
8a«  him,  and  gi^e  it  to  Creditors  who  eould  sue  him.     The  Defendants'  Coun- 
sel contended  that  the  Evidence  of  the  Bankrnpt  ought  to  be  received,  be- 
cause it  tended  to  diminish  his  Estate. 
The  Vice-chancellor  : 

The  Evidence  of  the  Bankrupt,  the  tendency  of  which  is  to  es- 
tablish the  validity  of  the  delivery  of  the  Bills,*  by  him,  to  the  De-  [  *294  J 
fendants,  is,  in  one  respect,  against  himself,  and,  in  another  respect, 
ID  his  own  favor :  for,  by  proving  the  validity  of  the  Transaction,  he  will  di- 
minish the  Amount  of  the  Demand  for  which  he,  not  having  obtained  his  Cer- 
tificate, may  be  sued  by  the  Defendants ;  and,  so  far,  the  Evidence  will  be 
in  his  favor ;  but  he  will  also  diminish  the  amount  of  any  Surplus  that  there 
may  ultimately  be  of  his  Estate  ;  and,  so  far,  the  Evidence  will  be  against 
him.     I  think,  therefore,  that  his  Evidence  ought  to  be  admitted. 

Mr.  Knight,  Mr.  6.  Richards  and  Mr.  Blunt,  appeared  for  the  Plaintiflfs, 
and  Sir  E.  Sugdm,  Jdr.Pepys,  Mr.  Koe  and  Mr.  Bolfej  for  the  Defendants. 


^COTTINGHAM  t;.   LORD   SHREWSBURY.  [  *395  ] 

1S3S :  5th  July. — Practice. — Defendant, — Decree  — Mortgage. 

If,  in  •  Salt  for  Redemption  against  sereral  raccessive  Mortgagees,  the  first  Mortgagee  does 
not  appear  at  the  hearing,  a  subsequent  Mortgagee  will  be  allowed  to  make  the  Decree  ab- 
solute against  him. 

This  was  a  Bill  filed  by  a  Mortgagor,  to  redeem  several  successive  Mort- 
gagees. The  first  Mortgagee  did  not  appear  at  the  hearing,  and  a  Decree 
Niii  was  obtained  against  him.  Messrs.  Praed,  Maehworth  ^  Font  were 
subsequent  Mortgagees ;  and  the  Decree,  as  is  usual  in  like  Cases,  direct- 
ed that  an  Account  should  be  taken  of  what  was  due  to  them,  as  well  as 
to  the  other  Mortgagees,  and  that  the  Amount  should  be  paid  by  the  Plain- 
tiff. 

Mr.  Ro^e,  for  the  Defendants,  Praed,  Mdektfforth  ^  Fane,  now  moved 
for  leave  to  serve  a  Subpcena  on  the  first  Mortgagee,  to  show  cause  why 
the  Decree  Nisi  obtained  in  this  Cause  should  not  be  made  absolute  as^ainst 
him. 

Motion  granted. 
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Paob  Akb  Otrbiis  v.  TowsraENi^. 

1892 :  5tb  Jnlj,'- Copyright  Prints. 

Prints  engraved  and  struck  off  Abroad,  bat  published  here,  are  not  protected  from  PSracj. 
Pleading. — Plaintiffs, — Persons  not  haying  a  eommon  Interest  in  the  subject  of  the  Suit, 
enOBot  be  Joined  ««  Co^ plaintiffs. 

Tqe  Bill  stated  that,  for  a  considerable  time  past,  the  Plaintifi,  Theo- 
fhile  la  Fuite  ^  Adolphe  Oouhardy  had  published,  and  still  continued  to 
publish,  periodically,  in  Paris,  for  their  mutual  benefit,  a  Work  entitled 
^^  Le  Follet  Courrier  des  Salons,"  a  part  of  which  consisted  of  Prints  or 

Engravings  representing  the  Fashions  of  Dresses  in  Parts,  and 
[  *S96  ]     which  work  was  also  published,  *in  London j  by  the  Piaintiflb, 

James  Page  ^  Geo.  Frederic  Garden^  fojr  their  mutual  benefit; 
and  that  such  Prints  and  Engravings  were,  from  time  to  time,  made  from  orig- 
inal Designs  and  Plates,  drawn  and  made,  expressly  for,  and  at  the  proper 
Costs  and  Charges  of  all  the  Plaintiffs :  That  Page  k  Garden  had  also,  for  a 
considerable  time  past,  published,  periodically,  in  London,  for  their  mutual 
Benefit,  a  Work  intituled  ^^  The  Lady's  Magazine,"  and  into  which  were 
introduced,  as  a  part  thereof,  the  same  Prints  or  Engravings  as  were  pub- 
lished in  the  work  called  ^^  Le  Follet  Courrier  des  Salons,"  or  such  of  them 
as  Page  and  Garden  thought  fit  to.iatroduoe :  That  the  PLaintift  w«re  tU 
jointly  ipterested  in  &e  Plates  or  Designs  from  which  the  saill  Prints  or 
Engravings  were  taken  ;  and  that,  in  order  to  preserve  tbeir  several  Copy- 
rights in  the  Designs,  Plates,  and  Engravings,  La  Fuite  ^  Goubard  had, 
fffom  time  tp  tiofie)  spuide  the  u9ual  deposit,  of  Impresaioas  taken  from,  the 
Plates,  in  the  pr0p!^;Qffiees  in  Paris^  aii4  had  transmitted  Copies  or  laiprei- 
sions,  fn>m  a)l  of  s^ch  Plt^^apd  Deaigns,  t^  Page  ^  Gardeni,  who  had, 
from  tiioe  tp  tio^i  n^ad^  the  usual  Publication  of  sa<»h  Prints,  in  order  to 
aeoure  their  Copyngbt  iu  Cfreat  BriUm^  and  had  aba  aeleotod  Jmpreasions, 
ffoqa  s^eh  of  th^  Designs  apd  Plates  aa  they  hsd  tbougkt  fit,  for  another 
Work  or  Publication  belonging  to  them,  intituled,  ^<  The  Lady's  Magazine :!' 
^Tliat  althougb^  Impreaaim»  from  the  Designs  and  Plates  were  so  first  taken 
,  at  Paris^  the  sanife  i^e*  n^vertlwlftss,  not  publiahad  until  a  dagr*  or '  two  af- 
ti9f y  or  on  the  sai^/|.  d^y  on  which  tbe  Points  froia  the<  sassev  De^^u  and 
Plates  were  published  in  London,  so  as  to  render  the  publication  of  the  sasiifi 

Prints  and  Engravings  as  nearly  cotemporaneous  in  Paris  and 
[  *397  ]     London,  as  circumstances  *would  admit,  but  that  the  same  were 

never  published  in  Paris  otherwise  than  cotemporaneously  with, 
4ir  after  the  publication  of  the  same  in  Londtm :  That,  in  April,  1882,  La 
Fuite  ^  Chubeurd  printed,  from  two  Designs  or  Plates  prepared  for  them 
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expressly,  two  Prints  or  Ehigravings,  orarked  with  the  letters  E  and  D,  each 
containing  two  Female  Figures,  and  immediately  transmitted  Impressions  of 
the  said  Designs  from  the  said  Plates  to  Page  ^  O^den  in  London^  who 
pobKshed  the  same  there  on  the  ISth  of  April  1882 ;  and  La  Fuite  k 
Chubard  published  the  said  Prints  or  Engravings,  in  Paris^  on  the  15th  of 
April,  and  they,  in  the  same  month,  also  printed  from  a  Design  or  Plate 
prepared  for  them  expressly,  a  certain  other  Print  or  Engraving  marked  F, 
also  containing  two  Female  Figures,  and  also,  immediately  thereafter,  trans- 
mitted Impressions  of  the  said  Design  from  the  said  Plate,  to  Page  ^  Car. 
den  m  London^  who  published  the  same  there  on  the  20th  of  the  same 
month,  and  La  Fuite  ^  Cfoubard  published  their  said  Prints  or  Engravings, 
in  Paris^  on  the  22d  of  the  same  month  :  That,  immediately  upon  the  pub- 
lishing the  said  Prints  or  Engravings  at  Parie^  La  Fuite  ^  Q-ouhard  caus- 
ed Copies  thereof  to  be  severally  deposited  in  the  proper  offices  at  Paria^ 
and  did  all  other  Acts  that  were  necessary,  according  to  the  Laws  of  France^ 
to  secure  to  them  the  Copyright  in  the  Designs  or  Plates  and  the  Prints  or 
Engravings  taken  therefrom ;  and  that  Page  ^  Garden  did  also,  upon  the 
publishing  the  said  Prints  or  Engravings  in  London^  cause  the  same,  or 

some  of  them  to  be  duly  entered  at  Stationer's  Hall,  and  that  La  Fuite  ^ 
Gaubard  prepared,  or  caused  to  be  prepared  for  them  all  the  several  De- 
signs and  Plates,  at  a  considerable  Expense,  and  for  their  joint 
and  mutual  ^Benefit :  That  the  Defendant  did  on  the  Ist  day  of  [  *898  ] 
May  1832,  without  the  consent  of  the  Plaintiffs,  print  and  pub- 
liahy  in  Zond^  divers  Prints  or  Engravings,  either  exactly  similar  to,  or 
Mag  cks«  lositatioBB  of  the  seveiAl  Prints  or  Engravings  so  printed  and 
published  by  the  PlaintiA,  and  either  copied  fpofm,  or  closely  imitating  their 
said  Prints  or  Engravings,  and  that  he  had  derived  considerable  Profit  from 
the  aal»  tbi»reof :  that  the  Defendant,  though  he  admitted  that  the  Prints 
and  Edgraivinga  published*  by  him^  were  Copies  or  dose  Lnitations  of  the 
Plaintiffli*  Prints  or  Engravings,  pretended  tiiat  he  copied  or  imitated  the 
aame  from,  the  Prints  or  Engravings  published  by  La  Fuite  ^  Ooubard  at 
JParJi^.aiid  that  be  was  justified  ineo  doing.;  whereas  the  Plaintiffs  charged 
Ihatv  even  if  ttie  Deftndani  did  oopy  or  iantate  the  Prmts  or  Engravings 
so  printed  and  published  by  him,  f«)m  the  Prints  or  Engravings  published 
hj,La.SuiJU  if  Qoubard'^i  Parie^  yet  that  he  had  no  right  so  to  do,  for 
tiittt:tbe<Piaiiiti&  were^all  jointly  ictoMsted  in  the  Designs  and  Plates  from 
wKch  sucB  Printe  or  Eigravinga were  taken  ;  and  that  the  Copyright  there- 
in iras  protected,  equally,  for  the  Benefit  of  all  the  Plaintiffs,  and  that, 
wbe^Wfftbe  Ccipiea  or  Imitations  made  and  published  by  the  Defendant, 
irere  takea  from  t^e  Pri&to.-or  BagraviBga  pnbUriiediiii.  Pobms  or  in  ^^ 
laa^i^y  it  was  equally  a  fraud  upon  the  PTaintifi. 
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The  Bill  prayed  for  an  Account  of  the  Profits  of  the  Sale  of  the  PrintB 
and  Engravings  so  copied  or  imitated  from  the  Prints  or  Engrayings  of  the 
Piaintiflfs,  which  had  been  printed  and  published  by  the  Defendant,  and  for 
an  Injunction  to  restrain  the  Defendant  from  printing,  engraving, 
[  •399  ]  publishing  or  selling  any  other  "Copies  of  the  Prints  or  Engrav- 
ings pirated  from  the  Plaintiffs. 

The  Defendants  demurred,  generally,  to  the  Bill. 

Mr.  L,  Lowndes  in  support  of  the  Demurrer : 

First:  There  is  no  joint  interest  in  the  JEnglish  and  French  Plaintiffs. 
The  Bill  states  that  the  Plaintiffs,  La  Fuite  ^  Gouiard^  publish,  in  PariSy 
for  their  mutual  Benefit,  a  Work  intituled  "  La  FoUet  Courrier  dcs  Salons ;" 
and  that  the  two  other  Plaintiffs,  Page  &  Cardeni  publish,  in  London^  a 
Work  under  the  same  Title,  for  their  mutual  Benefit ;  but  the  Bill  does  not 
allege  that  the  foreign  Plaintiffs,  have  any  interest  in  the  Work  published 
in  London^  or  in  the  Publication  of  the  Prints  and  Engravings  there.  2>e- 
londre  v.  Shaw  (o).     The  King  of  Spain  v.  Machado  (6). 

Secondly :  the  Acts  of  Parliament  by  which  the  Property  in  Prints  is 
secured  to  the  Inventors  and  Engravers,  are  8  Geo.  2,  c.  13  ;  7  Geo.  3,  c. 
38;  and  17  Geo.  3.  c.  57  (c).     These  Acts  were  intended  for  the  Pro- 

(a)  Ante,  Vol.  If.  p.  237. 

(6)  4  Russ.  225. 

(c)  The  following  Sections  of  the  above  Acts  were  referred  to  in  the  coarse  of  the  Aiga- 
xnent 

The  S  Geo.  2,  c.  13,  s.  1,  after  reciting  that  divers  Persons  had,  by  their  own  genios,  industry, 
pains  and  expense,  invented  and  engraved,  or  worked  in  Mezzoiinto  or  Chiaro  oacuro^  sets  of 
Historical  and  other  Prints,  in  hopes  to  have  reaped  the  sole  benefit  of  their  labours,  and  that 
Printsellers  and  other  Persons  had  of  late,  without  the  consent  of  the  Inventors,  Designers 
and  Proprietors  of  such  Prints,  frequently  taken  the  liberty  of  copying,  engraving  and  publish- 
ing, or  causing  to  be  copied,  engraved  and  published,  base  Copies  of  such  Works,  Designs  and 
Prints,  to  the  very  great  prejudice  and  detriment  of  the  Inventors,  Designers  and  Proprietors 
thereof;  for  remedy  thereof,  and  for  preventing  such  practices  for  the  future,  enacts  that,  from 
and  after  the  24th  of  June  1736,  every  Person  who  should  invent  and  design,  engrave,  etch  or 
work  in  Mezzotinto  or  Chiaro  oscuro^  or,  from  his  own  Works  and  Inventions  should  cause  to  be 
designed  and  engraved,  etched  or  worked  in  Mezzotinto  or  Ckiaiv  oscuro^  any  historical  or 
other  Print  or  Prints,  should  have  the  sole  right  and  liberty  of  printing  and  reprinting  the 
same  for  the  term  of  14  years,  to  commence  from  the  day  of  the  first  publishing  thereof, 
which  shall  be  truly  engraved  with  the  Name  of  the  Proprietor  on  each  Plate,  and  printed  on 
every  such  Print  or  Prints ;  and  that  if  any  Printseller  or  other  Person  whatsoever,  from  and 
afier  the  said  24th  of  June  1736,  within  the  time  limited  by  the  Act,  should  engrave,  etch  or 
work  as  aforesaid,  or  in  any  other  manner  copy  and  sell,  or  cause  to  be  engraved,  etched  or 
copied  and  sold,  in  the  whole  or  in  part,  by  varying,  adding  to  or  diminishing  fi-om  the  main 
design,  or  should  print,  reprint  or  import  for  sale,  or  cause  to  be  printed,  reprinted  or  imported 
for  sale,  any  such  Print  or  Prints,  or  any  parts  thereof,  without  the  consent  of  the  Proprietor 
or  Proprietors  thereof  first  had  and  obtained  in  writing,  signed  by  him  or  them  respectively,  in 
the  presence  of  two  or  more  credible  witnesses,  or  knowing  the  same  to  be  so  printed  or  re- 
printed without  the  conaent  of  the  Proprietor  or  Proprietors,  shonld  publish*  sell  or  expose  to 
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lection  not  of  Foreign,  bat  of  Brituh  Interest,  Ingenuitj  and  La- 
bour.    They  all  relate  to  the  same  ^Subject,  and  therefore  must     [  MOI  ] 

sa!e,  or  otherwise,  or  in  anj  other  manner  dispose  of,  or  caose  to  be  published,  sold  or  exposed 
to  sale,  or  otherwise  or  in  anjr  other  manner  disposed  of,  anj  such  Print  or  Prints,  without 
such  consent  first  had  and  obtained  as  aforesaid,  then  such  Offender  or  OffenJers  should  forfeit 
the  Plate  or  Plates  on  which  such  Print  or  Prints  were  or  should  be  copied,  and  all  and  uTery 
Sheet  or  Sheets  (being  part  of  or  whereon  such  Print  or  Prints  were  or  should  be  so  copied 
and  printed)  to  the  Proprietor  or  Proprietors  of  such  original  PriAt  or  Prints,  who  should  forth- 
with destroy  and  damask  the  same  \  and  further,  that  every  such  Offender  or  Offenders  should 
forfeit  5<.  for  ercry  Print  which  should  be  found  in  his,  her  or  their  custody,  either  printed  or 
published  and  exposed  to  sale,  or  otherwise  disposed  of,  contrary  to  the  true  intent  and  mean- 
ing of  the  Act,  the  one  Af  oiety  thereof  to  the  King,  and  the  other  Moiety  thereof  to  any  Pei^ 
son  or  Persons  that  should  sue  for  the  same. 

The  7  Geo.  3,  c  38,  s.  1,  after  reciting  the  before-mentioned  Act,  and  that  it  had  been  found 
ineffectual  for  the  purposes  thereby  intended,  enacts  that  from  and  after  the  Ist  of  January 
1767,  all  and  every  Person  and  Persons  who  should  invent  or  design,  engrave,  etch,  or  work  in 
Mezzotinto  or  Chiaro  oscuro,  or,  from  his  own  work,  dcbign  or  invention,  should  cause  or  pro- 
cure to  be  designed,  engraved,  etched  or  worked  in  Mezzotinto  or  Chiaro  oKuro^  any  historical 
Print  or  Prints,  or  any  Print  or  Prints  of  any  Portrait,  Conversation,  Landscape  or  Architect 
nre,  Map,  Chart  or  Plan,,  or  any  other  Print  or  Prints  whatsoever,  should  have  the  benefit 
and  protection  of  the  said  Act,  and  this  Act,  under  the  restrictions  and  limitations  thereinafter 
mentioned. 

Sect.  2  enacts  that,  from  and  after  ssid  1st  of  January  1767,  all  and  every  Person  and  Per- 
sons who  should  engrave,  etch  or  work  in  Mezzotinto  or  Chiaro  osctiro,  or  cause  to  be  engraved, 
etched  or  worked  any  Print,  taken  from  any  Picture,  Drawing,  Model,  or  Sculpture,  cither 
ancient  or  modem,  should  have  the  benefit  and  protection  of  the  said  Act  and  this  Act,  for  the 
term  hereinafter  mentioned,  in  like  manner,  as  if  such  Print  had  been  graved  or  drawn  from 
the  original  design  of  such  Graver,  Etcher  or  Draftsman,  and  if  any  Person  should  engrave, 
print  and  publish,  or  import  for  sale,  any  Copy  of  any  such  Print,  contrary  to  the  true  intent 
and  meaning  of  this  and  the  said  former  Act,  every  such  Person  should  be  liable  to  the  Penal- 
ties contained  in  the  said  Act. 

The  7th  Section  enacts  that  the  sole  right  and  liberty  of  printing  and  reprinting  intended  to 
be  secured  and  protected  by  the  said  former  Act  and  this  Act,  should  be  extended,  continued, 
and  be  vested  in  the  respective  Proprietors,  for  the  space  of  28  years,  to  commence  from  the 
day  of  the  first  publishing  of  any  ^of  the  Works  respectively  thereinbefore  and  in  the  said 
former  Act  mentioned. 

The  17  Geo.  3,  c.  67,  after  reciting  the  two  former  Acts,  and  that  the  said  Acts  had  not 
effectually  answered  the  purposes  for  which  they  were  intended,  and  that  it  was  necessary,  for 
the  encoarngement  of  Artists,  <^d  for  securing  to  them  the  Property  of  and  in  their  Works 
and  for  the  advancement  and  improvement  of  the  aforesaid  Arts,  that  such  further  provisions 
should  be  made  as  were  thereinafter  contained ;  enacts  that  from  and  after  the  24th  of  June 
1777,  if  any  Engraver,  Etcher,  Printseller  or  other  Person,  should  within  the  time  limited  by 
the  aforesaid  Acts,  or  either  of  them,  engrave,  etch,  or  work,  or  cause  or  procure  to  be  engrav- 
ed, etched,  or  worked  in  Mezzotinto  or  Chiaro  oscuro,  or  otherwise,  or  in  any  other  manner 
copy  in  the  whole,  or  in  part,  by  varying,  adding  to,  or  diminishing  from  the  main  design,  or 
should  print,  reprint,  or  import  for  sale,  or  cause  or  procure  to  be  printed,  reprinted,  or  import- 
ed for  sale,  or  should  publish,  sell  or  otherwise  dispose  of,  or  cause  or  procure  to  be  published, 
sold  or  otherwise  disposed  of,  any  Copy  or  Copies  of  any  historical  Print  or  Prints,  or  any 
Print  or  Prints  of  any  Portrait,  Conversation,  Landscape,  or  Architecture,  Map,  Chart  or 
Plan,  or  any  other  Print  or  Prints  whatsoever,  which  had  been  or  should  be,  engraved,  etched, 
drawn,  or  designed,  in  any  part  of  Great  Britain,  without  the  ex]g;ess  consent  of  the  Proprietor 
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be  all  eonstnifid  togetiber.  It  dearly  appears  by  the  17  Geo.  &, 
[  *402  ]  0.  87,  that  the  'Legislature  did  not  inleaid  to  Protect  any 
Prints,  except  such  as  should  be  '^  Engraved,  Etched,  Drawn  or 
[  *408  ]  •Designed  m  any  part  of  Oreat  Britain.**  Here,  the  Copper 
Plates  are  not  sent  to  this  Country,  and  the  Impressions  then 
struck  off ;  but  the  Impressioi:^  are  taken  in  PcarU^  and  sonit  <to  tlus  Gowk^ 
try  ;  so  that  no  Labour  or  Ingenuity  are  besto^red  in  this  Country.  The 
Plaintiffs  are  merely  Vendors  of  a  Foreign  Publication.  The  rcere  enter- 
ing of  a  Foreign  Work  at  Stationer's  Hall|  does  Bot  cooSer  a  Cop/rigUt 
in  it ;  the  Copyright  in  the  Prints  in  question  is  in  Foreigners :  and  the 
Statutes  referred  to,  were  not  intended  to  Protect  a  Foreign  tJopyright. 
dementi  v.  Walktr  (d). 

[The  Vice-GhaneMor  :'^A.ccoTi^xKg  to  the  Statemwto  in  Ibis  BiH,  the 
Plaintiffs,  Page  &  Carden^  are  not  the  original  Inventors  of  the  Prints.] 

Mr.  Lowndes  : — The  Second  Section  of  7  Geo.  S,  c.  SS,  precludes  me 
from  taking  that  Objection. 

Mr.  Knight  tmi  Mr.  O-tidiestone,  in  support  of  the  Bill : 

Though  all  the  Expense  of  engraving  Prints  has  been  incurred  Abroad, 
yet,  if  the  Inventor  publishes  them  in  this  Country,  he  is  entitled  to  the  Pro- 
tection of  the  Statutes.  The  Act  of  the  17  Geo.  3  e<Ktends  the  Previsione 
of  Ae  two  former  Acts,  and  gives  a  remedy  by  Action,  to  the  Proprietors 
of  Prints  engraved  in  Great  Britain  ;  but  it  leaves  the  two  former 
[  *404  ]  Acts  in  *full  force.  Our  Caae  falls  within  those  two  Acts;  and 
the  only  question  k,  whether  a  Briiisk  Sub|ect,  being  in  Partner* 
ship  with  a  Foreigner,  is  not  entitled  to  (he  Protection  of  those  Acts.  The 
Case  stated  in  this  Bill,  is  a  Case  of  Publication  in  London^  before  Publica. 
tioo  in  Paris.  If  the  Publication  takes  place  here  first,  it  is  immaterial 
where  the  Work  was  Composed.  Clememti.  v.  WeJker  has  nothing  to  do 
with  the  present  question.  There  the  Work  was  first  published  Abroad. 
Delondre  v.  Shaw  was  a  Case  of  Misjoinder :  this  is  a  Case  of  Partoersbip. 
The  YioBCHANCEiiLOB ; 

The  Act  of  the  8  Geo.  2,  protected  the  Pr^rty  in  Prints,  for  14  years, 

by  Penalty.  The  Act  of  the  7  Geo.  3  extended  the  Protection  ^ven  by  the 
farmer  Act,  to  other  Works.,  and  for  the  Period  of  28  years.  The  Act  of 
the  17  Geo.  8  gives  a  new  Remedy,  namely,  by  Action.     (His  Himor  here 

or  Propiieton  tliei«of,  ftrit  had  and  obtained  ia  wiitiag  fligaed  by  bim,  ber,  or  ^em  mpectiTa* 
Ij,  «nih  his,  ber,  or  their  own  band  or  hands,  in  tiie  preaeaoe  of  and  attested  by  two  or  more 
erediMe  Witnesses,  then  every  sudi  Proprietor  or  Proprieters  sboiild  and  might  by  and  in  a 
special  Action  npon  the  Case,  to  be  brought  against  the  Person  or  Persons  so  offending,  re- 
oorer  snch  Damages  as  a  Jury,  on  the  Trial  of  such  Action,  or  on  ttie  execution  of  a  Writ  of 
Inquiry  thereon,  shoald  give  or  assess,  together  with  double  Costs  of  SniL 
{4)  %  Bam.  ft  dress,  eei. 
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read  the  Act.)  The  general  Objects  of  all  these  Acts,  was  the  same,  namely, 
to  protect  the  Artist ;  they  must  all  be  considered  as  being  in  pari  f^aterii. 
The  qnesdon  then  is,  whether  the  Words  found  in  the  17  Geo.  3,  are  not  to 
be  supplied  in  the  other  Acts. 

It  is  plain  that  the  object  of  the  Legislature  was  to  protect  those  Works 
which  were  Designed,  Engraved,  Etched  or  Worked  in  Oreat  Britain,  and 
not  those  which  were  Designed,  Engraved,  Etched  or  Worked  Abroad,  and 
only  published  in  Cheat  Britain, 

The  Case  of  dementi  v.  Walker  is  not  in  point  wiUi  respect  to  the  Law 
of  this  Case,  but  the  reasoning  of  the  Learned  Judge  is  applicable 
to  the  present  Case.  Yor  though  such  Words  were  not  found  in  [  M05  ] 
the  Act  on  which  that  Case  was  decided,  as  occur  in  the  17  (}eo. 
8,  yet  the  Learned  Judge  considered  that  the  weaker  Words  extended  only 
to  Works  published  in  Cheat  Britain;  and,  therefore,  I  am  of  opinion  that 
this  Demurrer  must  be  allowed. 

The  Demurrer  must  also  be  allowed  upon  the  other  ground.  There  are 
here  four  Plaintiflb,  and  two  of  them  only  have  an  Interest  in  the  subject- 
matter  of  the  Smt ;  for  the  Publishers  in  Parie  are  not  represented  as  hav- 
ing any  Interest  in  the  Works  published  in  Q-reat  Britain. 


Pbnfold  v.  Nunn. 

ISSS :  24th  Jnly^^Ikfendant—Pleadingw^ParHei.—PUading.'^Dmu^ 

In  order  to  dispense  with  a  Person  being  made  a  Defendant,  it  is  not  sufficient  to  allege  that  he 

absconded  a  year  before  the  Bill  was  filed. 
The  Drawer  of  an  Accommodation  Bill  is  a  necessary  Party  to  a  Suit,  by  the  Acceptor  against 

the  Holder,  to  have  the  Bill  delivered  np  to  be  cancelled. 
A  Demurer  admits  the  Allegations  in  the  Bill  as  against  the  demnrring  Party  only. 

The  Bill,  which  was  filed  in  June  1882,  stated  that,  in  1829,  the  Plaintiff  ac 
cepted,  for  the  accommodation  of  J*.  S.  Penfold,  his  Relation,  several  Bills  of 
Exchange,  drawn  by  him,  which  he  assured  the  Plaintiff  should  be  duly  provid* 
ed  for  and  paid  by  him,  when  at  maturity :  that  one  of  the  Bills  was  dated  21st 
September  1829,  for  800i.,  payable  three  Months  after  Dato,  and  which  J.  S. 
Penfold  delivered  to  the  Defendant,  to  be  discounted  by  him :  that  it  never  was 
discounted  by  the  Defendant,  or  by  any  other  Person,  nor  was  any 
yaluable  Consideration  given  for  it  to  Per^old:  that  he,  ^having  be-     [  *406  ] 
come  embarrassed  in  his  Circumstances,  in  June  1831,  absconded 
from  the  Country,  leaving  the  Bill  in  the  Defendant's  hands ;  and  that  the  De- 
fendant had,  lately,  commenced  an  Action  on  the  Bill,  against  the  Plaintiff.  The 

Vol.  V.  82 
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Bill  charged  that  the  Bill  of  Exchange  in-as,  when  due,  in  PenfoldCs  hands, 
and  was  never  presented,  to  the  Plaintiflf,  for  Payment,  or  discounted  by  the 
Defendant ;  and,  as  Evidence  thereof,  that,  in  a  Bill-account,  a  copy  of 
which  was  annexed  to  the  Bill,  sent  by  the  Defendant,  in  May  1831,  to  Pen- 
fold  or  his  Agent,  no  mention  was  made  of  the  Bill,  nor,  at  that  time,  had 
any  Sum  been  paid  or  advanced,  by  them,  in  respect  thereof:  that  Bills 
for  the  Balance  of  the  Account,  were  given,  by  Penfold's  Father,  to  the 
Defendant,  and  thereupon  all  the  Bills  mentioned  in  the  Account,  and  which 
were  all  the  Bills  in  respect  of  which  any  claim  was  made  by  the  Defendant, 
were  delivered  up,  to  Penfold' b  Father,  to  be  cancelled  :  that,  although  the 
Bill  accepted  by  the  Plaintiff,  became  due  in  December  1820,  no  Claim  was 
made  in  respect  thereof,  until  after  one  of  the  Bills  accepted  as  last  afore- 
said, had  been  dishonoured :  that  the  Defendant  alleged  that  the  Bill  ac- 
cepted by  the  Plaintiff,  was  held  by  him,  as  a  collateral  Security  for  any 
Claim  he  might  eventually  have  agmnst  Perfold :  that,  if  any  such  arrange- 
ment was  made,  it  was  without  the  knowledge  of,  and  was  not  binding  on 
the  Plaintiff,  and  such  Bill  was  retained  by  the  Defendant,  without  any  Con- 
sideration having  been  given  for  it,  and  such  arrangement  was  made  after 
the  Bill  had  arrived  at  maturity :  that  a  regular  interchange  of  Bills  and 
Acceptances  took  place  before  Sept.  1829,  between  Penfold  and  the  Defend- 
ant, and  various  Bills  drawn  by  the  Defendant,  were  accepted  by  Penfold 

for  the  accommodation  of  the  Defendant :  and  so  it  would  ap- 
[  *407  ]     pear  *if  the  Defendant  would  set  forth  a  particular  Account  of 

all  the  Bills,  at  any  time  since  1826,  drawn  by  Penfold  and  ac- 
cepted by  tbe  Defendant,  and  also  of  all  Bills,  at  any  time  since  the  time 
aforesaid,  drawn  by  the  Defendant  and  accepted  by  Penfold,  and  also  an 
account  of  all  Bills,  at  any  time  since  the  time  aforesaid,  indorsed  over  by 
one  of  the  said  Parties  to  the  other,  and  the  Dates  of  each  of  such  Bills^ 
and  the  Sums  for  which  the  same  were  drawn  and  accepted  respectively,  and 
the  Names  and  Residences  of  each  of  the  Indorsees  upon  such  Bills,  and 
the  times  when  each  of  such  Bills  was  drawn,  accepted,  indorsed  and  paid: 
that,  if  the  Accounts  between  Penfold  and  the  Defendant  were  taken,  a 
Balance  would  be  found  due,  from  the  Defendant  to  Penfold :  that  it  had 
been  agreed  between  them,  that,  if  the  Plaintiff  should  succeed  in  his  Ac- 
tion, a  part  of  the  Money  recovered  should  be  paid  over  by  him  to  Penfold: 
that  the  whole  proceeding  was  a  collusion  and  design  to  defraud  the  Plain- 
tiff, as  nothing  was  due  from  Penfold  to  tha  Defendant,  nor  was  any  consid- 
eration paid  for  the  Bill.  The  Bill  prayed  for  a  Discovery  and  an  Injunction 
to  restrain  the  Action,  and  that  the  Defendant  might  deliver  up  the  Bill  of 
Exchange  to  be  cancelled. 
The  Defendant  demurred  because  Penfold  was  not  a  Psrty  to  the  Bill. 
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Mr.  Bather^  in  support  of  the  Demurrer : 

Where  a  Plaintiff  seeks  to  have  a  Bill  of  Exchange  delivered  up  to  be 
cancelled^  the  Drawer  is  a  necessary  Party.  To  dispense  with  his  being  a 
Party,  it  must  be  charged  that,  at  the  filing  of  the  StU,  he  was  resident  out 
of  the  jarisdictioD  of  the  Court.  This  Bill  states  merely  that 
•he  absconded  in  June  1881,  and  not  that  he  is  now  out  of  the  [  •408  ] 
jurisdiction. 

Mr.  Knight^  in  support  of  the  Bill : 

If  the  Drawer  were  within  the  jurisdiction,  he  would  not  be  a  necessary 
Party,  Davies  v.  Dodd  (a) ;  Macartney  v.  Oraham  (J)  ;  Hodgson  v. 
Murray  (c).  It  appears,  by  the  allegations  in  the  Bill,  that  Penfold  has 
no  Interest  in  the  Bill  of  Exchange  sought  to  be  delivered  up.  But,  inde- 
pendently of  that,  it  is  sufficiently  alleged  that  he  is  out  of  the  jurisdiction, 
as  it  is  stated  that  he  has  absconded :  and,  if  we  prove  that,  at  the  hearing, 
tite  Plaintiff  must  show  that  he  has  returned  to  this  Country. 
The  Vicb-Chancellor  : 

With  respect  to  the  Allegation  that  a  Person  is  out  of  the  jurisdiction,  the 
way  to  prove  it,  is  to  ask  the  Witnesses  whether  the  Party  is,  at  the  time, 
oat  of  the  jurisdiction.  It  is  consistent  with  the  Allegation  that  Penfold 
absconded  in  1831,  that  he  may  be  now  in  the  Country :  and,  therefore, 
that  Allegation  is  not  sufficient  to  dispense  with  his  being  made  a  Party  to 
the  Bill. 

With  respect  to  the  other  Point :  if  the  facts  alleged  against  Penfold^ 
should  be  proved  at  the  hearing,  the  Plaintiff  will  be  entitled  to  his  Equity. 
But  I  cannot,  on  the  Demurrer  of  another  Defendant,  take  the  facts  to  be 
true  as  against  an  absent  Party.  The  Demurrer  admits  the  facts  as  against 
the  Demurring  Party  only. 

Demurrer  allowed,  with  liberty  to  amend. 


1S32:  22d  Nov. — ^Pewfol©  v.  Nttwk. — Practice. — Production  of  Documents. 

The  Court  will  not,  on  Motion  by  a  Defendant,  compel  a  Plaintiff  to  produce  Documents  in 
hifi  possession,  although  the  Defendant  swears  that  an  inspection  of  them  is  necessary  to  en- 
able him  to  answer  the  fiiU. 

•The  Plaintiff  having  amended  his  Bill  by  making  J.  S.  Pen-     [  MOS  ] 
fold  a  Defendant,  the  Defendant  Nimn^  now  moved  that  the  Plain- 
tiff might  be  ordered  to  produce,  for  his  inspection,  the  Bill-account,  a  Copy 
of  which  was  annexed  to  the  Bill,  and  also  the  Bills  of  Exchange  which  Nunn 
delivered  up  when  he  furnished  the  Account ;  and  that  further  time  might 

(a)  4  Price,  176.  (6)  Ante,  Vol  IL  p.  285.  (c)  Ibid.  516. 
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be  allowed  him  for  patting  in  his  Answer.  The  Motion  was  supported  by  an 
AflSdavit,  in  which  Nunn  deposed  that  he  believed  that  all  the  before  men- 
tioned Docnments  were  in  the  possession  of  the  Plaintiff  or  his  Solicitor,  and 
^hat  he  could  not  put  in  his  Answer  without  an  inspection  of  them. 

Mr.  Barber y  for  the  Defendant  JVunn,  said  that  the  Bill  contained  seyeral 
searching  Interrogatories  as  to  the  Dates,  Considerations,  and  other  particu- 
lars of  the  Bills  of  Exchange ;  that  the  Account  was  annexed  by  way  of 
Schedule  to  the  Bill,  and  the  Defendant  was  asked  whether  it  was  correct; 
that  injustice  was  done  to  the  Defendant,  because  he  was  deprived  of  the 
means  of  showing  what  was  the  Consideration  for  the  Bill  of  Exchange  on 
which  the  Action  was  brought,  Pickering  v.  Righy  (a)  ;  The  PrineesB  of 
WoUb  v.  Lord  Liverpool  (i). 
The  Yige-Chancbllor  : 
If  the  Defendant  wanted  to  prove,  in  the  Action  which  he  has  brought, 
the  Consideration  given  for  the  Bill  of  Exchange  which  the  Plaintiff  now  seeks 
to  have  delivered  up,  he  ought  to  have  filed  a  Bill,  against  the 
[  MIO  ]     ^Plaintiff,  for  a  discovery  of  the  Documents  which  he  asks  to  have 
produced.     The  Defendant  now  says  that  he  cannot  put  in  his  An* 
Bwer  without  an  inspection  of  those  Documents.    He  is,  however,  at  liberty 
to  call  upon  the  Plaintiff  to  produce  them  ;  and,  if  the  Plaintiff  refuses,  he 
cannot  complain  that  the  Answer  is  insufficient.    If  the  Defendant  requires 
them  for  the  purposes  of  his  Defence  in  this  Suit,  he  ought  to  file  a  Cross 
Bill,  against  the  Plaintiff,  for  a  discovery  of  them. 

I  never  understood  the  reasoning  upon  which  the  decision,  in  The  Prin- 
eees  of  Wale%  v.  Lord  Liverpool^  proceeded,  and  I  cannot  accede  to  it. 

Motion  refused. 


Jbi  re  CHippiNa  Sodburt  School. 

1S82 :  27th  July.— Practice.— C%artYy  Petition  Act. 

Under  the  Charity  Petition  Act,  where  one  Order  has  been  made  on  Petition,  a  sabfteqnent  Or- 
der maj  be  obtained  on  Motion. 

A  Petition  has  been  presented  for  regulating  this  Charity,  under  52 
Geo.  8,  c.  101.  An  Order  has  been  made,  upon  Petition,  for  the  Payment 
of  a  Sum  of  Money  to  the  Schoolmaster,  and  a  Motion  was  now  made  for  a 

(a)  18  Yes.  484.    See  the  Judgment. 

(ft)  1  Swanst.  lU.    See  also  Jbne*  v.  Zeivit,  2  Sim.  &Stii.242,  but  See^o^^r.  Cbmcr, 
2  Cox.  109. 
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short  Order  to  enforce  its  execution.     The  question  was,  whether  the  Order 
could  he  obtained  bj  Motion,  or  whether  a  Petition  was  not  necessary. 

Mr.  Knight,  for  the  Motion,  cited  In  re  SUwringe^s  Charity  (a). 

Mr.  Pepgs  contri. 

The  Vtce- Chancellor  considered  that,  as  it  had  been  decided 

that,  under  the  Friendly  Society  Act  (6),  an  'Application  might     [  Mil  ] 

be  made  by  Motion  ;  so  the  Order  sought  to  be  obtained  in  this 

Case,  might  be  made  upon  Motion  also. 

Motion  granted. 


PiLi;  v.  Salter. 

1832:  27th  July.— TTii/ —  Cbiwfmcrtbn. 

Testator  bequeathed  certain  Monies,  &c.  to  his  Wife,  in  Tmst  for  her  so  long  as  she  remained 
a  Widow :  and  on  her  marrying  again,  he  bequeathed  to  her  one  Third  of  aH  his  Property 
not  otherwise  disposed  of,  and  Uie  remaining  two  Thirds  to  his  Nieces.  The  Widow  died 
unmarried.  Held  that  she  was  entitled  to  the  Money  in  the  Stocks,  for  her  widowhood  only, 
and  that,  on  her  dying  nnmarried,  the  residue  became  undisposed  of. 

JosiAH  Wallib  made  his  Will,  dated  the  25th  of  April  1798,  and  which 
was,  partly,  as  follows :  '^  And  after  payment  of  my  just  Debts  and  Fune- 
ral Expenses,  I  give  and  bequeath  to  my  kind  and  affectionate  Wife,  Sarah^ 
in  truMtfor  her  u%e  ob  hug  an  she  remains  a  Widow,  the  Interest  of  all  Mo- 
nies I  die  possessed  of  in  the  Stocks,  being,  at  this  time,  1,6002.  Three  per 
Gent.  Consols,  6502.  Four  per  Gent.  Annuities,  and  222.  U)s.  per  Annum 
Long  Annuities,  with  whatever  Sums  I  may  hereafter /accumulate,  together 
with  my  Freehold  Estate  at  CooJeham,  and  Household  Furniture,  Plate,  and 
Linen  therein :  it  is  my  Will  that  the  Estate  and  Furniture  at  Cookham  as 
aforesaid,  should  he  at  her  otm  disposal  at  my  death  immediately.  I  give 
and  bequeath  her  likewise  for  life,  the  Rents  and  Profits  of  my  Estate  in 
Artichoke-Lane  and  Sedmaidiane,  Wapping,  and,  on  her  demise,  the  above 
Estates  to  my  Nephew,  Joseph  Wilson.  I  bequeath  her,  likewise,  all  Mo- 
nies due  or  to  come  doe  on  Bond,  and  part  of  East  India  Ship,  Albion,  in 
trust  for  her  so  long  as  she  remains  a  Widow,  but,  upon  her  marrying  again, 
one  Third  of  all  my  Property  not  otherwise  disposed  of,  and  the  remaining 
two  Thirds  to  be  divided,  equally,  among  my  Nieces,  Elizabeth,  Mary, 
Kitty  and  Abby  Wilson,  or  the  Survivors  of  them,  and,  in  de- 
fault, to  my  Nephews :  and  I  nommate  *and  appoint  M.  John  [  *412  ] 
Wilkinson  and   my  Brother  William    Wilwn,  Esq.,  Executors 

(a)  a  Merr.  707.  (6)  10  Yes.  2S7. 
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and  Trustees  to  this  my  Will ;  and,  in  case  of  the  death  of  either,  the  Sur- 
vivor to  appoint  another  from  among  my  Relations  if  possible.  I  bequeath 
to  John  W{lkin807iy  as  an  acknowledgment  of  our  friendship,  a  Diamond 
Ring."  The  Testator  made  a  Codicil,  dated  the  29th  of  Nov.  1799,  which 
was  as  follows  :  *•  Codicil.  In  consideration  of  my  Brother-in-law,  William 
Wilson  being  settled  so  far  from  me,  I  nominate  and  appoint  John  Wilhin- 
son  as  aforesaid,  and  William  Salter^  sen.,  and  Sarah  WalliSj  my  Widow, 
my  Executors,  and  the  two  former,  Trustees  to  this  my  Will."  The  Testa- 
tor died,  leaving  his  Wife,  and  his  Nieces  mentioned  iii  his  Will  and  his 
Nephews  Joseph  Wilson  and  James  Wilson^  his  next  of  Kin.  His  Widow 
died  without  having  married  again  ;  and  the  Plaintiff  was  her  Executor. 

The  Question  in  the  Cause  was,  what  Interest  the  Testator's  Widow  took 
in  the  Property  bequeathed  in  Trust  for  her. 

Mr.  Boteler  and  Mr.  Lewis  for  the  Plaintiff,  said  that  the  Testator  intend- 
ed that,  if  his  Widow  did  not  marry  again,  the  Property  in  question  should 
become  hev's  absolutely :  that  the  duration  of  the  Trust  was  limited,  but 
that  the  duration  of  her  Interest  was  not  limited  :  that  the  Trust  must  con- 
tinue until  it  appeared  whether  she  did  or  did  not  marry  again ;  and,  if  she 
did  not  marry,  that  the  Property  was  to  be  at  her  disposal ;  but,  if  she  did 
marry,  she  was  to  have  one  Third  of  his  Property  not  otherwise  disposed  of : 
chat  a  gift  of  the  interest  of  a  Fund,  without  limitation,  will  pass 
[  *413  ]  the  Capital :  that  the  Testator  had  fully  disposed  of  his  "Estates 
in  Artichoke-lane  and  Wapping  ;  and  that  he  had  also  disposed 
of  his  other  Property,  in  the  event  of  his  Widow  marrying  again :  that  as 
the  Estate  and  Furniture  at  Cookham  were  to  be  at  the  Widow's  disposal 
immediately  on  the  Testator's  death,  so  the  other  Property  was  to  be  at  her 
disposal  at  a  future  period  :  that  the  Testator,  when  he  meant  to  give  his 
Wife  a  Life  interest  only,  had  used  the  words,  "  for  life  :"  that,  though  he 
had  appointed  his  Wife  an  Executrix,  he  had  not  appointed  her  one  of  the 
Trustees  of  his  Will,  because  he  intended  her  to  take  beneficially  ^  that,  if 
there  was  an  Intestacy,  the  Widow  was  entitled  to  take  beneficially,  under 
the  Codicil,  as  she  was  not  named  one  of  the  Trustees.  Newland  v.  Shqh 
ard  (a)  ;  Peat  v.  Powell  (6)  ;  Hale  v.  Beck  (c)  ;  Tornkins  v.  Tomkins 
(d)  ;  Amhurst  v.  Litton  (e)  ;  Shuffield  v.  Lord  Orrery  (/)  ;  WiUiamsy. 
Jones  (</). 

Mr.  Spence  and  Mr.  HaU^  for  the  Defendant  Salter^  and  the  Nieces  of 
the  Testator  named  in  his  Will,  who  were  four  of  his  next  of  Kin,  gave  up 
all  claim  on  behalf  of  the  Defendant  Salter ,  as  be  was  named  a  Trustee  in 

(a)  2  P.  W.  194.  (6)  Amb.  387  ;  and  1  Eden.  479.        (c)   2  Eden.  229. 

{d)  1  Burr.  234  j  and  9  East,  404,  cited.  (e)  3  Atk.  285,  cited. 

(/)  Ibid.  282.  ig)  10Ve8.77. 
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the  Codicil ;  bat  they  contend  that,  under  the  Will,  each  of  the  Nieces  be- 
came entitled,  on  tho  Widow's  death,  to  a  Moiety  of  two  Thiirds  of  the  Tes- 
tator's Residuary  Estate  :  that  the  expression  ^'  upon  her  marrying  again," 
ought  to  be  construed,  ^'  upon  her  marrying  again  or  dying :"  that,  if  the 
Pieces  did  not  take  under  the  Will,  they  were  entitled  to  Shares 
of  the  Testator's  •Estate  as  in  case  of  Intestacy  :  and  that,  where  [  *ilA  ] 
one  Executor  is  appointed  a  Trustee,  they  are  all  Trustees.  Ul- 
ton  V.  Sfieppard  (K)  ;  Lukford  v.  Cheeke  (i)  ;  Gordon  v.  Adolphus  (Jc)  ; 
Mence  v.  MeTi^  (J)  ;  Dawson  v.  Clarke  (wi). 

Sir  E,  Sugden  and  Mr.  Webster  for  Joseph  Wilson  and  James  Wilson^ 
were  stopped  by  the  Court. 
The  Vice-Chancellor: 

This  is  a  very  plain  Case.  There  are  four  Bequests  in  this  Will.  The 
first  is :  "I  give  and  bequeath  to  my  kind  and  affectionate  Wife,  Sarahs  in 
Trust  for  her  use,  as  long  as  she  remains  a  Widow,  the  Interest  of  all  Mo- 
nies I  die  possessed  of  in  the  Stocks,  with  whatever  Sums  I  may  hereafter 
Accumulate."  It  is  plain  that  this  is  a  Gift  to  her  as  long  as  she  remained 
a  Widow.  Then  the  Testator  says :  "  Together  with  my  Freehold  Estate  at 
Cookham,  Household  Furniture,  Plate  and  Linen  therein.  It  is  my  will 
that  the  Estate  and  Furniture  at  Cookham  as  aforesaid,  should  be  at  her 
own  disposal  at  my  death,  immediately."  Under  this  Bequest  she  takes  an 
absolute  Interest.  Then  he  says  :  ^'  I  give  and  bequeath  her  likewise  for 
life,  the  Bents  and  Profits  of  my  Estate  in  Artichokelane  and  Redmaid 
lane^  Wapping  ;  and,  on  her  demise,  the  above  Estates  to  my  Nephew  Jo- 
seph Wilson"  Then  he  says  :  "  I  bequeath  her,  likewise,  all  Monies  due 
or  to  come  due  on  Bond,  and  part  of  Hast  India  Ship,  Albion,  in 
Trust  for  her,  so  long  as  she  remains  a  Widow,  but,  upon  her  •mar-  [  *415  ] 
rying  again,  I  bequeath  her  one  Third  of  all  my  Property  not 
otherwise  disposed  of."  It  was  contended  that  the  words,  "  upon  her  mar- 
rying again,"  must  be  construed,  "  upon  her  marrying  again  or  dying :" 
but  it  would  be  absurd  to  give  her  one  Third  of  the  Property,  in  the  event 
of  her  death.  In  Gordon  v.  Adolphus^  it  was  evident  that  the  Testator 
meant  that  his  Daughter  should  take  his  Estate  in  succession  to  his  Widow, 
in  all  events,  although  he  alluded  only  to  his  Widow  marrying  again.  Here 
the  Testator  has  given  the  Property  to  his  Wife,  for  her  Widowhood  only, 
and,  on  her  marrying  again,  he  has  given  her  one  Third  of  his  Property  not 
otherwise  disposed  of.  It  is  evident  that,  on  the  Wife  dying  unmarried, 
there  was  an  Intestacy  as  to  the  Property  firstly  and  fourthly  given. 

With  respect  to  the  claim  made  for  the  Widow  as  Executrix,  hore  there 


(A)  1  Bro.  C.  C.  C;,2.  (t)  2  Ley.  125.  {k)  3  Bro.  P.  C.  306. 

(0  18  Vei.  348.  (m)  Ibid,  347. 


417  CASES  IN  CHANCERY. 

1882. — Lord  Portarlington  y.  Graham. 

« ■  ■ 

is  an  attempt  to  dispose  of  the  Residue,  and  therefore  she  could  not^be  enti- 
tled to  it  in  that  character. 


[  Mie  ]  •Lord  Portarlington  v.  Graham. 

1882  :  16th  June. — Praetiee,-^Jnjunctum, 

The  Court  will  not  grant  a  special  lnjanction|again8t  the  Assignees  of  a  Bond,  to  restrain  an 
Action  brought  by  them  in  the  Name  of  the  Assignor. 

The  Plaintiff  was  the  Obligor,  and  the  Defendant,  Cfraham^  was  the  Obligee 
in  a  Bond.  Graham  had  assigned  the  Bond  to  the  other  Defendants,  Bedr 
dome  and  Simpson^  who  brought  an  action  on  the  Bond,  against  the  Plaintiff, 
in  Oraham^8  name,  and  recovered  Judgment.  The  Bill  prayedfor  an  Injunc- 
tion to  restrain  Graham  from  proceeding  in  the  Action,  and  to  restrain  the 
other  Defendants  from  proceeding  in  the  Action  brought  by  them  in  his  name, 
or  from  commencing  any  other  Action  in  his  Name  on  the  Bond.  None  of 
the  Answers  had  been  put  in,  nor  were  any  of  the  Defendants  in  contempt. 

Mr.  Pepys  and  Mr.  Bagnfuiw^  for  the  Plaintiff,  now  moved  for  a  special 
Injunction  against  Beddome  and  Simpsorij  according  to  the  prayer  of  the  Bill. 

Mr.  Knight^  for  the  Defendants,  stated,  as  a  preliminary  objection  to  the 
Motion,  that  it  was  contrary  to  the  established  practice  of  the  Court  to  move 
for  a  special  Injuntion  to  restrain  proceedings  at  Law. 

Mr.  Pepys  and  Mr.  Bai/shawe  said  that  Chraham  was  the  nominal  Plain- 
tiff at  Law :  but  that  Beddom  and  Simpson  were,  in  reality,  the  Persons 
who  were  proceeding  against  the  Plaintiff:  That  it  was  absurd  that  the  In- 
junction should  issue  for  want  of  the  Answer  of  the  nominal  Plaintiff  at  Law, 
when,  according  to  the  decision  in  Montague  v.  Sill  (a),  his  Answer  could 

not  be  used  for  the  purpose  of  dissolving  the  Injunction. 
[  MIT  ]        •The  Vice  Chancellor  : 

According  to  my  apprehension  of  Lord  Lyndhuret^s  decision 
in  Montague  v.  Silly  the  common  Injunction  ought  to  have  been  obtained 
against  Beddome  and  Simpson^  as  well  as  against  Graham.  This  Case 
must  have  frequently  occurred  before :  but  I  never  recollect  a  similar  ap- 
plication. 

Mr.  Knight  and  Mr.  Lhyd^  for  the  Defendants  Beddome  and  SimpsoUf 
said  that  the  common  Injunction  extended  to  the  Party  sought  to  be  re- 
strained, his  Counsel  and  Agents :  and  that,  in  Montague  v.  Silly  the 
question  was  whether  the  Answer  of  the  Assignor  of  a  Bond  could  be  read 
agidnst  the  Assignee. 

(a)  4  Bins.  1S8. 
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Mr.  PepjfSjnn  reply : 

The  commoD  Injanction  is  granted  only  against  the  Party  who  is  Plaintiff 
at  Law,  and  not  against  Persons  who  are  suing  in  his  name.  It  would  re- 
strain Ghraham  until  his  Answer :  but,  if  he  were  to  admit  the  whole  of 
the  Case  stated  in  the  Bill,  his  Answer  would,  according  to  the  decision  in 
MoTiiague  v.  Hill^  go  for  nothing.  Ghraham  has  nothing  to  do  with  the  Ac« 
tion :  why  then  should  the  Injunction  be  granted  on  his  default.  If  he 
were  to  admit  all  the  Equity  in  the  Bill,  according  to  MovlaguA  y.  iSftS,  it 
would  be  no  reason  for  continuing  the  Injunction. 

The  y ics-Chancellob  : 

In  M(mtaguB  v.  J5tfS,  the  course  adopted  was  to  issue  the  common  Injunc- 
tion against  HUL  It  appears  to  me  that  all  that  was  decided  in  that  Case, 
was  that,  where  the  common  Injunction  had  issued  against  the  Party  in 
whose  name  the  Action  was  brought,  and  he  had  put  in  his  An- 
swer, and  the  Assignees  had  put  in  theirs,  their  *Answer  was  to  [  *418  ] 
be  read,  and  his  to  be  disregarded.  That  affords  no  foundation 
for  the  proportion  that  a  Plaintiff  in  Equity  is  entitled  to  move  for  a  Spe- 
cial Injunction  to  restrun  proceedings  at  Law,  before  the  puttmg  in  of  any 
Answer.  I  think  that,  if  it  were  right  to  grant  Special  Injunctions,  before 
Answer,  against  the  Assignees  of  Chores  in  Action^  applications  for  them 
would  have  been  frequent.  But  I  recollect  no  instance  of  such  an  Appli* 
cation :  and  no  inference  arises  from  Montague  t.  jSiS,  to  induce  me  to  en- 
large the  Jurisdiction  of  this  Court  as  to  LijunctionSy  which  is  sufficientij 

large  ahready. 

Motion  refused. 


1S39:  Sth  Jnlj.— JPhicfux. 

The  AMigne«  of  a  Bond  brought  an  'Action  on  the  Bond,  in  the  Name  of  the  Obligee.  The 
Obligor  filed  a  BUI  against  the  Obligee  and  the  ABsignee,  to  restrain  the  Action.  The  foiu 
mer  being  abroad,  the  Coort  made  the  usual  Order  for  Serrioe  of  the  Subpcena,  on  the  At- 
torney in  the  Action. 

Ghraham  being  abroad,  Mr.  Pepys  and  Mr.  Bagfihawe^  for  the  Plidntiff, 
now  moved  that  service  of  the  Subpoena  to  appear  to  and  answer  the  Bill, 
on  Beddome,  the  Attorney  in  the  Action,  might  be  deemed  good  service  on 

« 

Ghraham. 

Mr.  Knight  and  Mr.  Lloyd  contrh^  said  that  Ghraham  was  merely  the 
nominal  Plaintiff  at  Law :  that  Beddome  vras  not,  in  reality,  his  Attorney : 
that,  as  Beddome  and  Simpsony  the  real  Plaintiffs  at  Law,  were  not  in  de- 
&ult,  no  Injunction  could  be  granted  on  the  default  of  (TroAam,  the  nomi- 
nal Plaintiff,  and,  therefore,  the  Order,  if  granted,  would  be  useless. 

The  Vicb-Chanoellor  : 

Vol.  V.  83 
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If  Beddomt  and  Simpson  think  proper  to  bring  an  Action  in  the  name  of 
G-raham,  Graham  must  be  dealt  with  as  if  the  Action  had  been  brought  by 
him,  in  his  own  right. 

Motion  granted. 


[  •419  ]  •Grbbnwood  v.  Atkinson. 

1832  :  3d  July.— Supplemental  Bill.— Pleading.— PaHtes. 

Defendant,  in  his  Answer,  insisted  that  he  was  entitled  to  be  reimbursed  by  A.  what  he  might 
be  decreed  to  pay  to  the  Plaintiff,  and,  therefore,  that  A.  was  a  necessary  Party  •,  and  accord- 
ingly, the  Court,  at  the  hearing,  ordered  the  Cause  to  stand  over,  with  liberty  to  amend. 
Plaintiff  did  not  amend,  but  filed  a  Supplemental  Bill,  against  A.  alone,  praying  the  same  re- 
lief as  in  the  original  Bill.  The  two  Causes  were  heard  together,  when  it  was  objected  that 
the  Plaintiff  ought  to  have  amended  the  original  Bill,  or  made  the  origioal  Defendant  a  De- 
fendant to  the  Supplemental  BID.    But  the  objection  was  over-ruled. 

A  Motion  made,  by  the  Defendant  Atkinson,  for  leave  to  pat  in  a  Sup- 
plemental Answer  to  the  Bill,  is  reported.  Ante,  Vol.  IV.  p.  54.  In  addi- 
tion to  what  is  there  stated,  it  is  necessary  to  mention  that  the  Trusts  of 
tiie  Settlement  were  to  pay,  daring  the  Life  of  WilUam  T.  Lee,  the  Intep* 
est  and  Dividends  of  the  Trust-monies,  to  him,  or  saoh  Person  or  Persons 
as  he  should  appoint,  and,  after  his  decease,  in  case  Maria  Susanna^  his 
Wife,  should  survive  him,  to  pay  such  Interest  and  Dividends  to  her,  for 
her  life,  and,  after  her  decease,  to  stand  possessed  of  the  Capital,  for  Lee, 
his  Executors,  Administrators,  and  Assigns.  The  Prayer  of  the  Bill  was 
that  the  Defendant  might  be  ordered  to  pay,  to  the  Plaintiff,  what  should 
appear  to  be  due  to  him,  for  the  Principal  and  Interest  of  the  1,0002.,  or 
that  an  Issue,  or  some  othei;  proceeding  at  Law  might  be  directed  to  ascer- 
tain what  Damage  the  Plaintiff  had  sustained  by  the  gross  nogUgenoe  of 
Bolland  and  the  Defendant,  and  that  the  Defendant  might  be  decreed  to 
pay,  to  the  Plaintiff,  what  should  be  found  due  for  such  Damage,  the  Plain* 
tiff  being  ready,  upon  such  Payment,  to  deliver,  to  the  Defendant,  the  In- 
denture of  the  81st  of  December  1814,  and  the  Bond  of  even  date  there- 
with. 

The  Defendant,  in  his  Answer,  said  that  the  Commission  of 
[  '^420  ]  Bankrupt  against  W.  T.  Lee,  was  still  in  force,  and  *that  WU- 
Ham  Garlick  was  the  sole  Assignee  of  his  Estate,  and  he  insist- 
ed that  he  was  not  personally  liable  to  make  good  the  1,0002.,  to  i^e  Plain* 
tiff,  or  any  Interest  in  respect  of  the  same  :  but,  if  the  Court  should  hold 
that  he  was  so  liable,  then  that  he  was  entitled,  to  the  extent  of  the  Interest 
that  Lee  took  under  the  Settlement,  in  the  1,0002.  and  Interest*  to  be  leim- 
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bursed  what  he  should  be  decreed  to  pay  in  respect  of  the  matters  in  ques- 
tion in  the  Cause ;  and  that  the  Bill  ought  to  have  been  framed,  and  Lee^s^ 
Assignee,  and  Maria  Susanna^  his  Wife,  ought  to  have  been  made  Parties 
to  the  Bill,  so  that  the  Court  might,  at  once,  make  such  a  complete  and  per- 
fect Decree  as  the  justice  of  the  Case  required,  and  to  the  end  that  the 
1,000?.,  if  the  Court  should  be  of  opinion  that  the  Defendant  was  liable  to 
make  good  the  same,  might  be  properly  secured  upon  the  Trusts  of  the 
Settlement,  and  directions  given  for  reimbursing  the  Defendant,  out  of 
Zee*s  Estate  and  Interest  under  the  Settlement  in  the  1,000Z.  and  the  In- 
terest thereof,  what  the  Defendant  should  be  decreed  to  pay  in  respect  of 
the  matters  in  question  in  the  Cause. 

The  Cause  having  come  on  to  be  heard,  the  Objection,  raised  by  the  An- 
swer, for  want  of  Parties,  was  stated  ;  and  The  Vtce-ChanctUor^  being  of 
opinion  that  it  was  well  founded,  ordered  that  the  Cause  should  stand  over, 
with  liberty,  to  the  Plain tiiF  to  amend  his  Bill,  by  adding  Parties.    - 

The  Plaintiff  did  not  amend,  but  filed  a  Bill  against  Mrs.  Lee  and  Oar- 
Uckj  (without  making  Atkinson  a  Party)  praying  that  that  Bill  might  be 
taken  as  a  Bill  of  Supplement  to  the  original  Bill,  and  that  the 
Plaintiff  •might  have  the  same  Belief  as  he  had  prayed  by  his     [  ^421  ] 
otiginal  Bill. 

The  original  and  Supplemental  Suits  now  came  on  to  be  heard. 
Mr.  Knight,  Mr.  Srandrethy  and  Mr.  Q-.  Richards,  for  the  Plaintiff. 

Sir  E,  iSugdeUy  Mr  Barber,  and  Mr.  R.  Atkinson,  for  the  Defendant 
Atkinson : 

We  take  the  same  objection  for  want  of  Parties,  as  we  did  when  the  Cause 
first  came  on  to  be  heard.  Your  Honour  ordered  the  Cause  to  stand  over,  with 
liberty  to  amend  by  adding  Parties,  but  no  amended  Bill  has  been  filed.  The 
plaintiff  has  filed  a  Supplemental  Bill  against  Q-arlick  and  Mrs.  Lee  only.  A 
Decree  most  be  made  in  this  Case,  which  will  affect  the  Rights  of  those  Persons 
and  of  Atkinson  ;  but  he  is  not  a  Party  to  the  Supplemental  Bill.  No  Decree 
ean  be  made  for  inquiries  between  Defendants  who  are  not  Parties  to  the  same 
Record.  There  is  an  unimpeached  Order  to  amend  ;  and  no  leave  has  been 
given  to  file  a'Supplemental  Bill.  When  the  end  proposed  can  be  obtained  by 
Amendment,  no  Supplemental  Bill  can  be  filed.  The  Cause  cannot  proceed 
without  Atkinson  being  a  Party  to  the  Supplemental  Suits  ;  for  the  Court 
cannot  ^ve  him  that  Relief  to  which  he  is  entitled  as  against  the  Parties  to 
the  Supplemental  Bill.  We  have  no  Briefs  in  the  Supplemental  Suits,  and 
know  nothing  of  it.  Where  Persons  take  derivatively  from,  or  by  way  of 
sabstitution  for  the  Parties  to  the  original  Bill,  they  are  properly  brought 
before  the  Court  by  Supplemental  Bill.  But,  here,  the  Parties  to 
the  Supplemental  Bill,  ^ought  to  have  been  made  Parties  to  the     [  *422  ] 
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original  Bill.  At  all  eyents,  Atkinson  ought  to  have  been  made  a  Co-de- 
fendant to  the  Supplemental  Bill.  For,  where  the  Parties  to  a  Supple- 
mental Bill,  have  to  contest  the  question  raised  by  the  ori^nal  Bill,  with 
the  Defendant  to  that  Bill,  they  ought  all  to  be  made  Parties  to  the  same 
Record.  If  there  had  been  any  Evidence  in  the  Supplemental  Suit,  it  could 
not  affect  AtkiiMon,  who  is  a  Defendant  to  the  original  Suit  only. 

Mr.  Rogers  appeared  for  the  Defendants  Q-arlick  and  Mrs.  Lee. 
The  Vicb-Chancbllor  : 

I  do  not  consider  it  to  be  a  breach  of  the  Order  to  amend,  that  the  Plain- 
tiff has  brought  the  defective  Parties  before  the  Court,  by  Supplemental  Bill, 
instead  of  availing  himself  of  the  Order  to  amend  for  that  purpose.  It  is 
no  objection  to  the  course  of  proceeding  adopted  by  the  Plaintiff,  that  be  has 
not  made  Atkinson  a  Party  to  the  Supplemental  Bill ;  because  it  is  filed  for 
the  purpose  of  being  heard  with  the  original  Bill,  and  of  obtaning,  for  the 
Plaintiff,  the  same  Belief  as  is  prayed  by  the  original  Bill.  Nothing  is  more 
usual  than  to  file  a  Supplemented  Bill,  for  the  purpose  of  brin^g  a  new 
Party  before  the  Court.  Where  a  Supplemental  Bill  is  filed  for  the  purpose 
of  putting  in  issue  a  new  fact,  or  an  old  fact  newly  discovered,  it  is  right  to 
make  the  original  Defendants  Parties  to  it.  But  where  the  Case  consist!  of 
Facts,  which  existed  prior  to  the  filing  of  the  original  Bill,  according  to  my 
apprehension,  the  defective  Party  is  to  be  brought  before  the  Court,  by  Sup- 
plemental Bill  alone. 

*One  Decree  will  be  made  in  both  these  Causes:   and   the 
[  *^423  ]     Court  will  give  Mr.  Atkinson  that  Belief  to  which  he  is  entitled, 
in  the  Supplemental  Suit. 


The  Objection  having  been  over-ruled,  the  Cause  was  heard.  The  De^ 
eree  directed  the  Bill  to  be  retained  for  a  Twelvemonth,  the  Plaintiff  to  be 
at  liberty  to  bring  such  Action,  agamst  Atkinson,  as  he  should  be  advised, 
in  which  Action  Atkinson  was  not  to  set  up  the  Objection  that  Holland  was 
a  Partner  with  him  as  an  Attorney ;  and  the  Action  was  to  be  considered  as 
having  been  commenced  on  the  10th  of  June  1830  (a). 

(a)  The  BiU  was  filed  on  that  daj.  AtktMon,  in  his  Answer,  insisted  on  the  Statute  of 
Limitations  as  a  bar  to  the  Plaintiff's  demand. 

The  Action  was  tried  at  the  YorkBhire  Spring  Assizes  188S,  when  the  Plaintiff  was  nonsnit- 
ed;  but  leave  was  given  to  him  to  move  to  set  aside  the  Nonsnit,  on  certain  legal  groonds. 
Upon  the  Motion  being  made,  a  special  ,Case  was  directed  to  be  framed  j  but  before  it  could  be 
argued,  the  Defendant  died ;  and  the  Action,  being  for  a  Tort,  terminated. 
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^BiOGB  V.  Andrews.  [  '424  ] 

1832:  I4tb  Jolj. — Convernon. 

A.  after  reciting  that  he  was  desirous  that  his  Real  Estates  shoold  be  sold,  conveyed  them  to 
Trustees,  in  Tmst  to  sell  or  mortgage  the  same,  and  to  stand  possessed  of  the  Money  to  be 
raised,  in  Tmst  for  him,  his  Executors,  Ac  By  Deed  of  even  Date,  he  assigned  all  his  Per- 
sonal Property,  to  the  same  Trustees,  in  Trust  for  himself,  his  Executors,  &c  By  a  third 
Deed,  of  even  date,  after  reciting  that  he  was  indebted  to  various  Persons,  and  was  desirous 
that  his  affairs  should  be  wound  up,  and  his  Real  and  Personal  Property  ton  verted  into 
Money,  and  his  debts  paid,  and  that  the  Conveyance  and  Assignments  were  made  to  enable 
his  Trustees,  injthe  first  place,  to  pay  his  debts ;  he  declared  that  the  Trustees  should  stand 
possessed  of  the  Money  to  arise  from  the  sale  or  mortgage  of  his  Real  and  Personal  Prop- 
erty, in  Tmst  to  pay  his  Debts,  and  then  in  Trust  for  him,  his  Executors,  &c.  The  Trus- 
tees sold  part  of  the  Real  Estates,  and  the  proceeds  were  more  than  sufficient  to  pay  A*s 
Debts.  Shortly  afterwards  A,  died  intestate.  Held  that  the  unsold  Estates  were  to  be  con- 
sidered as  Personalty. 

By  Indentures  of  the  22d  and  28d  of  August  1827,  made  between 
Richard  Bigg%,  of  Bury  St.  Edmunds^  Grocer,  of  the  one  part,  and  the 
Defendants,  Biggs  Andrews,  and  John  Orbell,  of  the  other  {>art,  after  recite 
ing  that  Richard  Biggs  was  desirous  that  the  Freehold  and  Copyhold  Here- 
ditaments therein  described,  should  he  sold,  and  that  he  had  requested  An- 
drews and  Orhell  to  act  as  Trustees  for  him  in  the  Sale  thereof.  Biggs  con- 
veyed a  Messuage  in  Bury,  in  which  he  carried  on  his  Business,  and  cer- 
tain other  Freehold  Hereditaments,  to  Andrews  and  Orbell  in  Fee :  and  he 
covenanted,  with  the  Trustees,  to  surrender  to  them,  in  Fee,  the  Copyhold 
Hereditaments  therein  described :  And  it  was  declared  that  they  should 
stand  possessed  of  the  Freehold  and  Copyhold  Premises  thereby  released 
and  covenanted  to  be  surrendered,  upon  Trust,  as  soon  as  conveniently  might 
be  after  the  execution  of  the  Deed,  of  their  own  proper  authority,  and  with- 
out the  concurrence  of,  or  any  other  power  or  authority  from  Biggs  ^  his 
Heirs,  Executors  or  Administrators,  to  sell  and  dispose  of,  and 
grant,  release,  and  assure,  either  *absohUdy  or  by  way  of  Mort-  [  *425  ] 
gage,  and  either  together  or  in  parcels,  and  by  public  or  private 
Sale,  or  in  such  other  way  or  manner  as  they  should  think  fit,  all  or  any 
part  of  the  same  Hereditaments,  for  such  Sums  of  Money  as  they  should 
deem  reasonable,  and  to  sign  effectual  Receipts  and  Discharges  for  the  Pur- 
chase-money to  be  paid  for  the  same  ;  and  it  was  declared  that  the  Trustees 
should  stand  possessed  of  all  the  Sums  of  Money  to  arise  or  be  produced  by 
any  Sale,  Mortgage,  or  other  disposition  which  should  be  made  of  the  Here- 
ditaments, and  of  the  Rents,  Issues  and  Profits  thereof  in  the  meantime, 
upon  Trust,  in  the  first  place,  to  retain  the  Expenses  incident  to  the  Sale  or 
other  disposition  of  his  Real  Estate,  and  after  payment  thereof,  in  Tmst  for 
Biggs,  bis  Executors,  Administrators  or  Assigns.     By  an  Indenture  of  the 
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23d  of  August  1827,  Biggs  assigned  all  his  Stock  in  Trad^,  Goods,  Debts 
and  other  Personal  Property,  to  the  same  Trustees,  upon  Trust,  as  to  the 
Monies  to  be  produced   thereby,  after  payment  of  the  Expenses   attending 
the  same,  for  Biggs^  his  Executors,   Administrators  and  Assigns.      By  ano- 
ther Indenture  of  the  same  date,  after  reciting  that  Biggs  \?as  indebted  to 
his  Sisters  therein  named,  and  to  various  other  Persons,  and  that  he  was  de 
sirous  that  his  Affairs   should   be   wound   up,  and  his  Real  and  Personal 
Property  converted  into  Money ^  and  the  debts  due  to  him  gotten  in,  and  the 
debts  duo  from  him  paid,  with  as  little  delay  as  possible,  and  that  the  Con- 
veyance and  As.«i^nment  before  mentioned  were  made  to  enable  the  Defend- 
ants, in  the  first  place,  to  pay  his  debts  out  of  the  produce  of  his  Real  and 
Personal  Estate  :  It  was  witnessed  that  the  Defendants  should   stand   pos- 
sessed of  the   Sums  of  Money   which  should   be  received  from  &ny   Sale, 
Mortgage  or  other  disposition  of  the  said  Freehold  Estates  and 
[  *426  ]     Personal   Property,  and  from  the  •receipt  and  collection  of  his 
debts,  in  Trust,  to  apply  the  same  in  payment  of  the  debts  owing 
by  him,  and,  after  payment  thereof,  in  Trust  for  him,  his  Executors,  Admin- 
istrators and  Assigns.     The  Defendants  sold  all  the  Hereditaments  except 
the  House  in  Bury  ;  and,  out  of  the  proceeds  and  the  other  Monies  which 
came  to  their  hands  in  the  execution  of  their  Trust,  they  paid  all  JBiggs^s 
debts ;  and,  there  then  remained  in  their  hands  a  balance  of  283/.  due  to 
Biggs.     The  Trustees  advertised  the  House  in  Bury  to  be  sold,  together 
with  Biggs^s  Stock  in  Trade,  (that  being  the  most  advantageous  mode  of 
disposing  of  it)  :  but  without  success.     They   afterwards  sold  the  Stock  in 
Trade  to  O-.  Oliver,  and  offered  to  sell  him  the  house  also  ;  but  he  declined 
the  offer,  declaring  that  he  was  not  in  a  situation  to  purchase  both.     They 
therefore,  without  consulting  Biggs,  granted    Oliver  a  Lease  of  the  House, 
for  14  Years,  at  the  yearly  rent  of  70Z.     In  February  1829,  a  draft  of  a 
Release  was  prepared   for  Biggs  to  execute  to  the  Defendants,  by  which 
their  Trust  would  have  been  declared  to  be  at  an  end ;  but  Biggs  died,  In- 
testate, in  April  1829,  before  the  Release  was  ingrossed  for  Execudon. 

The  Bill  was  filed  by  his  Brother  and  Heir  at  Law,  against  the  Trustees, 
and  his  Sisters  who  had  taken  out  Administration  to  him,  charging  that  the 
purpose  for  which  Biggs  had  directed  his  Freehold  Estates  to  be  sold,  was 
for  the  payment  of  his  debts,  which  were  all  satisfied  without  there  being 
occasion  to  sell  the  House  in  Bury ;  and  that,  if  he  had  lived,  he  would 
have  required  it  to  be  re-conveyed  to  him. 

The   Bill  prayed  that  it  might  be  declared  that  the  Trusts  of 
[  •427  ]     the  Deeds  were  at  an  end,  and  that  the  Trustees  •might  be  de- 
creed to  convey  the  House  to  the  Plaintiff",  in  Fee,  free  from  In- 
cumbrances, except  the  Lease  to  Oliver. 
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The  Trustees,  in  their  Answer,  said  that  they  granted  the  Lease,  in  ex- 
ercise of  their  discretion  as  Trustees,  for  the  general  Benefit  of  the  Estate, 
without  consulting  BiggSy  and  that  when  be  was  made  acquainted  with  it 
he  did  not  approve  of  it,  but  made  no  objection  thereto,  and  that  he,  in 
general,  approved  of  their  Conduct :  that  after  the  Execution  of  the  Lease, 
they,  from  time  to  time,  treated  with  Oliver  for  the  Sale  of  the  House  to 
him,  but  were  unable  to  obtain  what  they  considered  a  fair  Price  for  it ; 
that  the  Payment  of  Bigg*8  Debts,  was  not  the  only  purpose  to  be  effocted 
by  the  Deeds,  his  object  being  to  retire  from  Business,  on  account  of  ill 
health,  and  to  have  his  Affiiirs  managed  for  him. 

The  Answer  of  the  other  Defendants  was  to  the  same  effect.  They  in- 
sisted that  the  effect  of  the  Conveyance  to  the  Trustees  was  to  convert  the 
House  into  Personal  Estate,  absolutely,  as  between  his  Legal  and  Personal 
Representatives ;  and  they  claimed  to  have  the  House  sold,  and  the  pro- 
ceeds paid  to  them. 

William  Kitchener ^  the  Solicitor  who  prepared  the  Deeds,  was  examined 
as  a  Witness  for  the  Personal  Representatives.  He  deposed  that,  at  and 
for  some  time  before  the  Execution  of  the  Deeds,  Biggs  was  in  such  a 
state  of  health  as  to  render  it  desirable  that  he  should  be  free  from  the 
cares  and  anxieties  attending  the  Management  of  Property  ;  and  that  his 
object  in  executing  the  Deeds,  was  to  dispose  of  all  his  Property 
*to  pay  his  Debts,  settle  his  Affairs  generally,  and  relinquish  [  *428  ] 
Business,  so  that  he  might  afterwards  live  upon  the  Income  of 
the  Surplus  of  his  Property. 

Sir  -B.  Sugden  and  Mr.  Parker^  for  the  Plaintiff: 

It  appears,  from  the  language  of  the  Deeds,  that  the  Intestate  did  not  in- 
tend to  convert  his  Real  Estate,  out  and  out  into  Personalty,  but  to  leave  it 
to  the  discretion  of  his  Trustees,  whether  they  would  raise  Money  sufficient 
for  the  payment  of  his  Debts,  by  Sale  or  by  Mortgage  of  his  Real  Estates. 
The  Trustees  sold  what  was  necessary  for  that  purpose,  and  they  had  a 
Balance  in  hand.  They  had  no  authority  to  grant  the  Lease  to  Oliver. 
That  act  was  inconsistent  with  their  Trust.  Before  the  Testator  died,  the 
object  of  the  Trust  was  satisfied.  If  the  Intestate's  Real  Estate  was  con- 
verted into  Personalty,  there  was  an  end  of  the  character  impressed  upon 
it,  as  soon  as  the  Draft  of  the  Release  of  1829  was  prepared.  He  would 
have  executed  the  Release,  if  he  had  not  died  before  it  was  engrossed. 
The  Trustees  caused  the  Release  to  be  prepared,  because  they  knew  that  it 
was  the  Intestate's  intention  to  take  back  the  Estate.  They  do  not  say 
that  he  did  not  approve  of  the  Release.  The  Draft  must  be  taken  as  de- 
claring the  intention  of  the  Parties  at  the  time  when  it  was  prepared.  Any 
act  that  amounts  to  a  declaration  of  the  Party  that  he  elects  to  take  the 
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Property  as  Real  Estate,  is  safficient  to  restore  it  to  its  origiual  state.  The 
Trust  was  satisfied,  and  the  Trustees  had  retired  from  it.  Unless  the  Estate 
was  in  the  Trustees  for  the  purpose  of  conversion,  there  was  an  end  of  its 
character  as  Personal  Estate,  Van  v.  Bamttt(a)^  Shard  v.  Shard  (b)^ 
Wright  v.  Rose  (/), 

[  •431  ]        •[The  Vice- Chancellor  : — It  does  not  appear  that  Biggs  direct 
ed  the  Release  to  be  prepared,  but  that  it  was  prepared,  hy  the 
Trustees,  for  him  to  execute.] 

Mr.  Knight  and  Mr.  Rolfe^  for  the  Defendants,  the  Personal  Representa- 
tives of  Richard  Biggs,  said  that  it  clearly  appeared,  from  the  Recitals  in 
the  Deeds,  that  it  was  the  Intestate's  intention  to  wind  up  his  Affairs,  and 
convert  his  Real  Estate  into  Money  :  that  the  Trustees  granted  the  Lease 
to  Oliver,  merely  for  the  purpose  of  rendering  the  Stock  in  Trade  more 
saleable  :  That  it  appeared,  by  the  Evidence,  that  the  Trustees,  after  grant- 
ing the  Lease,  treated,  from  time  to  time,  for  the  sale  of  the  Premises: 
That,  with  regard  to  the  Draft  of  the  Release,  it  did  not  appear  that  the 
Intestate  was  privy  to  it :  That,  in  Stead  v.  Newdigate  (c2).  Sir  William 
Grant,  M.  R.  says :  ^^  From  the  moment  when  the  Court  dettrmines   that 
this  was  turned  into  Personalty,  the  onus  lies  on  the  Defendant  to  show, 
with  reasonable  clearness,  that  the  Testator  meant  to  pass  it  under  a  differ- 
ent denomination.     It  is  not  enough  to  fix  upon  an  ambiguous  expression  or 
an  equivalent  direction."     Ashby  v.  Palmer  (e).     Shard  v.  Shard  was  a 
Case  in  which  Money  was  to  be  laid  out  in  Land,  under  a  Parliamentary 
Trust. 

The  Vicb-Chancbllor  : 

One  cannot  but  observe  that  the  Release  in  Fee  is  negligently  prepared. 
It  first  recites  that  Biggs  was  desirous  that  his  Real  Estates  should  be  sold, 
and  that  he  had  requested  Andrews  and  Orbell  to  act  as  Trus- 
[  *430  ]  tees  for  him  in  the  Sale.  The  Estates  are  then  conveyed  to 
the  Trustees,  in  trust  to  sell  and  dispose  of  the  same,  either  ab- 
solutely or  by  way  of  Mortgage ;  and  then  their  Receipts  are  declared  to 
be  sufficient  discharges  for  the  Purchase-money,  taking  no  notice  of  the 
Money  that  might  be  raised  by  Mortgage ;  and  it  is  then  declared  that  the 
Trustees  shall  stand  possessed  of  the  Monies  to  arise  from  any  Sale,  Mort- 
gage, or  other  disposition  of  the  Estates,  upon  Trust  to  retain  the  Expenses 
of  the  Sale  or  other  disposition  thereof,  and  then  in  Trust  for  Biggs,  his 
Executors,  Administrators  and  Assigns. 

It  strikes  me  that  the  intention  of  the  Grantor  to  be  collected  from  all 
the  Deeds  taken  together,  was  to  create  a  Trust  for  Sale,  and  therefore, 

(a)  19  ye&  102.  (6)  14  Yes.  348.  (e)  2  Sim.  &  Sta.  823. 

(d)  2  Mer.  52 1 .  («)  1  Mer.  296. 
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that  there  was  a  convenuon  of  his  Real  Estates ,  out  and  oat,  mto  Personal- 
tj.  The  question  then  is,  whether  there  has  been  such  an  act  done,  by 
Bigg9^  as  amounts  to  a  manifestation  of  intention  that  the  Property  should 
be  reduced  to  its  original  state.  It  does  not  appear  how  far  tlie  Prepara- 
tion and  Contents  of  the  Release  of  1829,  came  to  his  knowledge  ;  and  it 
is  right  to  have  that  matter  further  inquired  into,  as  there  may  have  been 
such  an  exercise  of  mind  by  him,  as  amounted  to  a  manifestation  of  his  in- 
tention to  have  the  Property  reduced  to  its  ori^al  state. 

Refer  it  to  the  Ma9ter  to  inquire  and  state  whether  Bigg9  knew  of  the 
Preparation  of  the  Draft  Release,  and  to  state  what  were  its  Contents,  and 
all  Special  Circumstances  relating  to  it.* 


•Watson  v.  Rbbd.  [  MSI  ] 

1839:  SUt  Jidy.— FFitf.--rOiMCnidibfi.---£^«uy. 

Testator  gave  6,0001.  to  each  of  his  Danghten  then  or  thereafter  to  be  bom,  payable  at  21  or 
Marriage,  and  directed  that  the  Portions  of  such  of  them  as  should  die  before  they  were  pay- 
able, should  sink,  into  the  residue :  and  after  deyising  his  Beal  Estates  to  his  Sons  and 
Daa^ters  in  strict  Settlement,  he  bequeathed  the  Bcsidue  of  his  Personal  Estate  to  Tmateest 
in  Trust  for  such  of  his  Chilldren  aa  should  first  be  entitled  to  his  Beal  Estates.  By  a  Cod- 
icil, the  Testator  gare  to  each  of  his  Daughters  liring  at  his  Decease,  1,000^  in  addition  to 
the  6,000/.,  mentioned  in  his  Will,  for  the  same  Uses,  &c.  as  were  mentioned  therein.  By  a 
second  Codicil,  which  commeneed  and  concluded  with  the  same  words  aa  the  first,  but  did 
not  refer  to  it,  the  Testator  gaye,  to  each  of  his  fwp  Danghtess,  2,000/.  in  addition  to  the 
6,000/.  mentioned  in  his  Will,  and  directed  that  the  Portions  of  his  Children  who  should  die 
before  they  became  payable,  should  not  fidl  into  the  Besidue,  but  go  to  his  Heir.  The  Tes- 
tator left  two  Daughters.  Held  that  the  Legacies  giren  to  them  by  the  Codicils,  were  cn- 
mnlatiTe. 

William  Watson,  Esqnire,  by  his  Will  dated  the  24th  November  1818, 
gave  the  Pirtioiis  following  to  each  and  every  of  his  Children,  whether  bom 
before  or  after  his  Decease,  except  William  WaUan,  his  then  only  Son,  and 
sach  other  of  his  Children  as  might  become  entitled  to  the  Possession  or 
Bents  and  Profits  of  his  Beal  Estates,  under  the  Conditions  hereinafter  men- 
tioned ;  (that  is  to  say),  the  sum  of  1,2002.  to  each  of  his  Sons,  payable 
on  their  attaining  21,  the  sum  of  6,0001.  to  each  of  his  Daughters,  payable 
at  21  or  Marriage ;  and  he  directed  that  the  said  Legacies  to  his  Children 
should  be  applied  for  their  Maintenance  and  Education,  at  the  discretion  of 
their  Guardians  therein  appointed,  the  Surplus,  if  any,  to  be  added  to  their 

*  This  Cause  was  originallj  heard  in  January  1832.  The  abore  is  a  Report  of  the  Re- 
hearing. Both  the  Decisions  were  snbstantially  the  same,  except  that  the  first  did  not  direct 
a^j  laqmim  iS#  to  tfie  Qslease. 
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respective  Portioos  ;  but  that  the  Portions  of  each  of  them  who  should  die 
before  they  became  payable,  should  fall  into  the  residue  of  his  Personal  Es- 
tate. And,  after  devising  his  Real  Estates  to  his  Sons  and  Daughters,  sucr 
cessively,  in  strict  Settlement,  the  Testator  gave  the  Residue  of  his  Person- 
al Estate  to  C.  D,  Purvis  and  S.  Reed,  in  Trust  to  pay  the  same 
[  *482  ]  to  such  of  his  Sons  or  Daughters  as  'should  first  be  entitled  to 
the  Possession,  or  to  the  Rents  and  Profits  of  his  Estates,  by  vir- 
tue of  the  Limitations  contained  in  his  Will. 

The  Testator,  mad6  a  Codicil  to  his  Will,  dated  the  17th  of  May  1824, 
in  the  following  words :  "  Whereas  I,  William  Watson  of  North  Seaton,  in 
the  County  of  Northumberland,  have  duly  made  and  published  my  last  Will 
in  writing,  consisting  of  17  sheets  of  paper,  bearing  date  the  24th  day  of 
November  1818,  since  which  time  I  have  purchased  several,  various  Real 
Estates,  now  I  make  and  declare  this  to  be  a  Codicil  to  my  said  Will ;  and 
I  hereby  devise  the  said  Real  Estates  which  I  have  purchased  since  the  time  of 
making  my  said  Will,  precisely  in  the  same  manner,  and  to  and  for  the  same 
Uses,  Trusts,  Intents  and  Purposes,  and  under  and  subject  to  the  same  Pow- 
ers, Provisoes  and  Declarations  as  are  mentioned,  expressed  and  declared, 
in  and  by  my  said  Will,  of  and  concerning  the  Real  Estates  which  belong- 
ed to  me  at  the  time  of  making  such  Will :  and  I  also  hereby  give  and  be- 
queath, unto  each  of  my  Daughters  that  shall  be  living  at  the  time  of  my 
Decease,  the  sum  of  1,0002.  in  addition  to  the  6,0002.  mentioned  in  my 
aforesaid  Will,  for  the  same  Uses,  Trusts,  Intents  and  Purposes,  andf  subject 
to  the  same  Powers,  Provisoes  and  Declarations  as  are  mentioned  in  my 
aforesaid  Will.  And  whereas  0.  D,  Purvis  named  in  my  said  Will  as  one 
of  my  Trustees  and  Executors,  has  departed  this  Life  since  my  said  Will 
was  made,  now  I  hereby  nominate,  constitute  and  appoint  Thomas  Purvis, 
of  Lincoln^ s-Inn,  in  the  County  of  Middlesex,  Esquire,  eldest  Son  of  the 
said  C,  D.  Purvis,  a  Trustee  and  Executor  of  my  said  Will  and  of  this 
my  Codicil  thereto,  to  act  jointly  with  my  other  Trustees  and  Ex- 
[  *433  ]  ecutors  named  in  my  said  Will,  'precisely  in  the  same  way,  and 
with  the  same  Powers  and  Authorities  as  if  the  said  Thomas 
Purvis  had  been  made  a  Trustee  and  Executor  in  and  by  my  said  Will." 

The  Testator  made  another  Codicil,  which  was  in  his  own  Handwriting, 
but  was  neither  dated,  signed  nor  attested.  From  the  commencement,  down 
to  and  including  the  disposition  of  the  Estates  purchased  since  the  date  of 
the  Will,  it  was  expressed  precisely  in  the  same  words  as  the  former  Codicil. 
It  then  proceeded  thus  :  ^'  And  I  also  hereby  give  and  bequeath,  unto  my 
Son,  F.  T.  Watson,  the  sum  of  4,0002.,  tnaJdttion  to  the  12,0002.  mention- 
ed in  my  said  Will :  and  I  also  give  and  bequeath,  unto  each  of  my  two 
Daughters,  the  sum  2,0002,,  in  addition  to  the  sum  of  6,0002.  mentioned  in 
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7Mf  said  Will.  And  whereas  it  is  mentioned,  in  my  said  Will,  that  the  Por- 
tions of  each  and  everj  one  of  my  Children,  who  may  die  before  they  become 
payable,  shall  fall  into  and  become  part  of  the  Residue  of  my  Personal  Prop* 
erty,  now  I  hereby  declare  this  Clause  to  be  void  and  of  none  effect ;  and 
my  Will  is  that  such  Portions  of  my  younger  Children  as  aforesaid,  shall  not 
fall  into  nor  become  part  of  the  Residue  of  my  Personal  Property,  but  shall 
go  to  my  Heir,  for  the  same  Uses,  Intents  and  Purposes  as  are  mentioned  in 
my  said  Will  of  and  concerning  the  Real  Estates  which  belonged  to  me  at 
the  time  of  making  such  Will."  The  Codicil  then  recited  the  death  of  C.  2). 
Purvis^  and  appointed  his  Son  a  Trustee  and  Executor  of  the  Will  and  that 
Codicil^  in  precisely  the  same  terms  as  the  former  Codicil. 

The  Bill  was  filed  by  Y.  T.  Watson^  who  was  born  after  the 
date  of  the  Will,  and  his  Sisters  Diana  and  *Dorothy  TFa<«oii,  all  [  '434  ] 
of  whom  were  Infants,  against  W>  Reed  and  T.  Purvis j  the  Trus- 
tees and  Executors,  and  William  WaUon^  the  Testator's  Heir,  praying  to 
have  the  Will  and  Codicil  established,  and  the  Trusts  of  them  performed, 
and  that  the  amount  of  the  Legacies  to  which  the  Plaintiffs  were  respective- 
ly entitled,  might  be  ascertained,  and  secured  for  their  use,  until  they  should 
become  entitled  to  receive  the  same. 

The  Master,  in  his  Report  made  in  pursuance  of  the  Decree,  had  consid- 
ered the  Plaintiffs,  Dorothy  and  Liana,  as  being  each  entitled  to  Legacies 
of  6,000{.,  1,0002.  and  2,000Z.,  and  had  computed  Interest  thereon  accord- 
ingly. The  Defendant  William  Watson,  excepted  to  the  Report,  insisting 
that  the  Master  ought  to  have  certified  that  Interest  was  due,  to  each  of 
them,  on  the  Legacies  of  6,000{.  and  2,000Z.  only. 

Mr.  Agar  and  Mr.  Parker,  for  the  Defendant  William  Watson,  in  sup- 
port of  the  Exceptions,  said  that  the  Codicils  afforded  internal  evidence  that 
the  Testator  intended  the  Legacies  thereby  given  to  his  Daughters,  to  be 
substitutional  and  not  cumulative,  for  the  Testator  had  commenced  and  con- 
cluded both  those  Instruments  in  the  same  words;  and  had,  by  the  second 
Codicil,  given  the  sums  of  2,000Z.,  in  addition  to  the  6,0002.  given  by  the 
Will,  and  not  in  addition  to  the  1,0002.  given  by  the  first  Codicil,  The  Duke 
of  St,  Albans  v.  Beauclerk(a),MooUy  v.  HaUon  (V),  Moggridge  v.  Thack. 
well  (<?),  Allen  v.  Callow  (d'),  Barclay  v.  Waintvright  («),  Osborne  v. 
The  Ihike  of  Leeds  (/),  Benyony.  Benyon  (^). 

•Mr.  K.  Parker  and  Mr.  Bagshawe  appeared  for  other  Parties  [  •435  ] 
in  the  Cause. 


(a)  S  Atk.  636.  (6)  1  Bro.  C.  C.  390,  note.  (c)  1  Yes.  jan.  464. 

id)  8  Yes.  2S9.  («)  Ibid.  46S.  (/)  5  Yes.  369. 

(^)  17  Yez.  84. 
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The  Viob-Ghanobllob  : 
If  ihe  Testator  had  had  a  third  Daughter,  she  would  have  taken  1.0002. 
under  the  first  Godicil.  The  Legacies  given  by  the  two  Codicils,  are  giiren 
over  to  different  persons.  By  the  first  Godicil,  if  a  Daughter  died  before 
21  or  Marriage,  her  Legacy  was  to  fall  into  the  Residue :  by  the  second,  it 
was  to  go  to  the  Heir.  Therefore,  these  Legacies  are  not  snbstitotional, 
but  cumulative. 

Exceptions  overruled. 


Miles  v.  Dyer. 

It33:  S4th  Mj.—WaL—CoMtrwtioiu-''*  Or^  canttrued  "*  and/* 

Testator  bequeathed  his  Beal  and  Penonal  Estate  to  Trnstees ,  in  Tnist  to  pay  an  Anniiity  to 
his  Wife,  and  to  raise  and  pay,  to  each  of  his  Children,  S,0002.  on  their  attaining  SI,  and 
to  accnmnlate  the  Surplus  Income  of  the  Trust  Property,  during  the  Life  of  his  Wife,  and> 
after  her  Death,  to  sell  the  Property,  and  diyide  the  Proceeds  amongst  his  Children  on  their 
attaining  21 ;  and  in  case  all  his  Children  should  die  in  the  Life  time  of  his  Wife,  or  under  SI 
and  without  leaying  Issue,  then,  after  his  Wife's  Death,  to  sell  the  Tnut  Property  and  dmde 
the  Proceeds  amongst  certain  other  Persona.  Held  that  or,  ought  to  be  read  as  and,  and 
that  the  Children,  having  attained  21,  were  absolutely  entitled  to  the  Property,  though  their 
Mother  was  liring. 

BiOHABD  Miles,  Esquire,  by  his  WHly  dated  the  7th  of  February  I8I29 
after  giving  certain  pecuniary  and  specific  Legacies,  gave  all  the  Best  and 
Residue  of  his  Estate  and  Effects,  both  Beal  and  Personal,  unto  and  to  the 
use  of  the  Defendants  John  D}fer  and  John  MiU$^  their  Heirs,  Executors^ 
Administrators,  and  Assigns,  in  Trust  to  collect  and  get  in  all  such  Debts 

and  Sums  of  Money  as  should  be  outstanding  and  due  to  him  at 
[  *436  ]     his  Decease,  and,  from  time  to  time,  to  invest  the  Money  *so  to 

be  received,  in  their  Names,  in  the  usual  Securities ;  and,  out  of 
the  Bents  and  Profits  of  his  Beal  and  Leasehold  Estates,  and  the  Dividends, 
Literest  and  Annual  Produce  of  the  said  Monies,  Stocks,  Funds  and  Secu- 
rities, to  pay  to  his  Wife,  the  Plaintiff  Mizabeth  MiUij  for  her  lafe,  an  An- 
nuity of  4002.  for  her  separate  use.  The  Will  then  proceeded  as  follows : 
*^  And  I  direct  my  said  Trustees  to  appropriate  such  sum  and  sums  of  Mon- 
ey as,  in  their  Secretion,  shall,  firom  time  to  time,  be  necessary  for  the  Sup- 
port, Education,  Maintenance  and  placing  out  of  all  such  Children  as  I  may 
leave  surviving  me,  or  who  shall  be  bom  in  due  time  afterwards,  until  they 
shall  respectively  attain  the  age  of  21  Tears,  and,when  and  as  my  said  Chil- 
dren shall  respectively  attun  the  age  of  21  Years,  upon  Trust  that  they  my 
said  Trustees,  and  the  Survivors  and  Survivor  of  them,  his  Executors  and 
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Administrators,  do  and  shall,  by  and  out  of  the  sale  of  Stock  in  the  Public 
Funds,  or  by  sale  of  such  part  of  my  Freehold  and  Leasehold  Estates  as 
they  shall  think  necessary,  raise  and  pay  the  sum  of  2,0001.  of  lawful  Mon- 
ey of  Cheat  Britain^  unto  each  and  every  such  Child  or  Children,  being  a 
Son  or  Sons,  as  he  or  they  shall  so  attain  the  said  age,  to  and  for  his  and 
their  own  use  and  benefit ;  and  as  to  all  and  every  such  Child  or  Children, 
being  a  Daughter  or  Daughters  and  attaining  the  said  age,  upon  trust  to  ap* 
propriate  and  set  apart  the  sum  of  2,0002.  to  each  of  my  said  Daughters, 
and  to  stand  snd  be  possessed  thereof,  and,  frorn  time  to  time,  to  pay  the 
Dividends,  Interest,  aud  Annual  Proceeds  arising  therefrom,  into  the  proper 
hands  of  each  and  every  of  my  said  Daughter  or  Daughters,  for  and  during 
the  term  of  her  and  their  respective  natural  Life  or  Lives,  and  the  Receipt 
alone  of  all  such  of  my  said  Daughter  or  Daughters  shall,  from 
time  to  *time,  whether  covert  or  not,  be  good  and  sufficient  Dis-     [  *487  ] 
charge  and  Discharges  to  my  said  Trustees  and  the  Survivors 
and  Survivor  of  them,  his  Executors  and  Administrators,  for  the  same,  and 
such  several  Payments  shall  be  independent  of  and  not  subject  to  the  Debts, 
Control,  or  Engagements  of  any  Husband  or  Husbands  she  or  they  may  at 
any  time  or  times  hereafter  have  ;  and,  subject  to  the  several  Payments  be- 
fore mentioned,  in  Trust  to  lay  out  the  Surplus  Rents,  Dividends  and  Liter- 
est  (if  any)  in  the  Public  Funds,  in  aid  of  such  Capital,  for  and  during  the 
Life  of  my  said  Wife,  and,  from  and  after  the  Decease  of  my  said  Wife,  in 
Trust  that  they  my  said  Trustees,  or  the  Survivor  or  Survivors  of  them,  his 
Executors,  Administrators  or  Assigns,  do  forthwith  sell  and  dispose  of  all 
and  every  my  said  Freehold  and  Leasehold  Estates,  by  Public  Auction,  and 
the  Money  arising  therefrom,  together  with  the  Money  in  the  Public  Funds, 
and  all  otfier  my  Estate  and  EflTects  whatsoever  (sul^ect  to  the  before-men- 
tioned bequefit  to  my  said  Daughters)  and  to  pay  and  divide  the  same  unto 
and  amongst  all  my  said  Children,  whether  Sons  or  Daughters,  on  their  atr 
tahUng  the  said  age  of  21  Fears,  if  more  than  one,  in  equal  Shares  and 
Proportions,  share  and  share  alike,  but,  if  but  one  such  Child  shall  live  to 
attain  the  said  age,  then  in  Trust  for  such  one  Child,  his  or  her  Executors, 
Administrators,  and  Assigns  absolutely.     And,  as  concerning  the  Principal 
set  apart  to  answer  the  said  Legacies  of  2,0002.  to  each  of  my  said  Daugh- 
ters attaining  the  age  of  21  Yeard,  I  will  and  direct  that  each  and  every 
Sum  so  set  apart,  shall  be  at  the  cUsposal,  by  Will,  of  every  such  Daughter 
in  respect  to  her  Legacy,  and,  for  defoult  of  which,  to  be  divided  equally 
unto  and  amongst  her  Children,  share  and  share  alike  ;  and  in 
case  of  eidier  *of  my  said  Daughters  so  dying  without  having     [  *438  ] 
made  any  Testamentary  Disposition  thereof,  and  without  leaving 
lawful  Issue  as  aforesaid,  then  upon  Trust  to  pay  and  divide  such  principal 
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Sum  or  Sums  as  aforesaid,  unto  and  amongst  all  and  every  my  said  Children 
living,  share  and  share  alike  ;  and  in  case  all  my  said  Children  shall  happen 
to  depart  this  Life  in  the  Lifetime  of  my  said  Wife^  or  under  the  said  age 
of  21  Years ^  and  without  leaving  latoful  Issue  of  their ^  his  or  her  Body, 
tlieu  I  will  and  direct  my  said  Trustees,  or  the  Survivors  or  Survivor  of 
them,  from  and  after  the  Decease  of  my  said  Wife,  to  sell  and  dispose  of, 
by  public  Auction  or  private  Contract,  the  whole  of  my  said  Estate  Real 
and  Personal,  and,  after  deducting  the  Expenses  attending  such  Sale  or 
Sales,  then,  with  and  out  of  such  Monies,  together  with  the  Stock  in  the 
Public  Fiirids,  in  Trust  to  pay  the  Sum  of  5001,  to  the  said  John  Dyer^  if 
he  shall  be  th(*n  livmg,  and  divide  the  remaining  Sum  into  four  equal  Parts 
which  I  will  and  bequeath  as  follows."  The  Testator  then  gave  one  Fourth 
part  to  his  Brother  John  Miles,  if  he  should  be  then  living,  but  if  not,  then 
to  his  Children,  to  be  paid  them  at  21 ;  one  other  Fourth  part,  to  his  Broth- 
er George  MileSy  if  he  should  be  then  living,  but,  if  not,  then  to  the  Persons 
entitled  to  the  remaining  three  Shares  ;  and  another  Fourth  part,  in  Trust 
for  his  Sister,  Rebecca  Oakley,  for  Life,  for  her  separate  use,  and,  after  her 
Decease,  in  Trust  to  divide  the  same  amongst  all  her  Children  who  should 
attain  21,  when  they  should  attain  that  age ;  and,  as  to  the  remaining  Fourth 
part,  upon  similar  Trusts  for  the  benefit  of  his  Sister,  Elizabeth  Q-alindo 
and  her  Children. 

The  Testator  died  in  March  1814,  leaving  Elizabeth  Miles  his  Widow, 
and  four  Children  surviving  him. 
[  M39  ]  *The  Bill  was  filed  by  the  Widow  and  Children,  against  the  Ex- 
ecutors and  Trustees,  and  the  Brothers  and  Sisters  of  the  Testator 
and  their  Children,  alleging  that  the  Plainttfis,  the  Children  of  the  Testator, 
having  all  attained  the  age  of  21  Tears,  had  become  entitled,  absolutely,  in 
equal  Shares,  to  vested  Interests  in  the  Testator's  general  Residuary  Estate, 
subject  to  the  Payment  of  the  Annuity  of  4002.  to  their  Mother,  and  that 
they  were  entitled  to  have  the  same  assigned  and  transferred  to  them,  their 
Mother  being  willing  that  such  Transfer  should  be  made,  subject  to  providing 
for  her  Annuity  :  that  the  Defendants  alleged  that,  according  to  the  true 
Construction  of  the  Will,  if  the  Children  of  the  Testator  should  all  die  in  their 
Mother's  Lifetime  without  leaving  Issue,  the  contingent  residuary  disposition 
of  the  Testator's  Property,  in  favour  of  his  Brothers  and  Sisters,  and  their 
Children,  would  take  effect. 

The  Bill  prayed  that  it  might  be  declared  that  the  Defendants  claiming  to  be 
such  contingent  Residuary  Legatees,  had  not  any  Contingent  or  other  Right 
or  Interest  in  the  Property  or  any  part  thereof,  and  that  upon  that  footing, 
the  Defendants,  the  Executors,  might  be  decreed  to  convey  and  assign  the 
Freehold  and  Leasehold  Estates  to  the  Plaintiffii,  the  Testator's  Children,  as 
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absolutely  entitled  thereto,  and  to  pay  and  transfer  to  them  what  was  due  in 
respect  of  the  Bents  and  Profits  of  the  Estates,  and  the  Residue  of  the  Per- 
sonal Estate,  or  the  Funds  or  Securities  upon  which  the  same  were  invested. 

The  Defendant,  Dyevy  demurred  generally  to  the  Bill. 

•Mr.  Pepys  and  Mr.   Wtgram^  in  support  of  the  Demurrer  :     [  *^iO  ] 

The  Testator's  Children  have  all  attained  21,  but  their  Mother 

is  still  lining.     The  Testator  gives  an  Annuity  of  400Z.  to  his  Wife,  and 

2,0002.  to  be  paid  to  each  of  his  Children,  as  they  attain  21 ;  and  he  then 

directs  the  Surplus  Income  of  his  Real  and  Personal  Estate  to  be  accuuiulated 

daring  the  life  of  his  Wife,  and  that,  after  her  Decease,  his  Estates  shall  be 

sold,  and  the  Proceeds  divided  amongst  his  Children,  on  their  attaining  21 ; 

but,  in  case  all  his  Children  should  die  in  his  Wife's  Lifetime,  or  under  21, 

and  without  leaving  Issue,  then  that  the  Proceeds  of  his  Kstates  shall  go  over 

to  bis  Brothers  and  Sisters  and  their  Children.     The  enjoyment  of  the  Sur 

plus  Income  of  the  Estates,  is  not  postponed  on  account  of  any  Life  Interest, 

but  it  is  to  accumulate  during  the  Life  of  the  Wife.     The  Children  say  that, 

having  attained  21,  they  are  become  absolutely  entitled  to  the  Testator's 

Residuary  Estate.     But,  if  the  Testator  intended  them  to  take  all  that  was 

not  given  to  his  Wife,  why  did  he  give  each  of  them  3,000Z.,  and  direct  the 

Residue  to  accumulate  ?     The  Construction  that  we  contend  for  is  a  rational 

one,  namely  that  none  of  the  Children  are  to  take,  if  they  died  before  the 

period  of  enjoyment.     The  words,  ^^  And  without  leaving  lawful  Issue,  "  are 

to  be  applied  to  both  members  of  the  Sentence.     Whilst  the  Wife  is  alive, 

there  can  be  no  absolute  Interest  in  the  Children. 

Mr.  Knight  and  Mr.   Teedj  in  support  of  the  Bill,  were  stopped  by  the 

Court. 

The  Vice  Chancbllor  : 
This  Case  is  one  of  that  numerous  Class  in  which  the  word  or 
ought  to  be  read  and.     It  is  clear  that  the  *  Testator  did  not  mean     [  '441  ] 
the  Trust  Property  to  go  over,  if  his  Children  attained  21,  or  if 
they  died  under  21  leaving  Issue.     He  meant  to  put  in  opposition  to  each 
other,  dying  under  21  without  leaving  Issue,  and  attaining  21. 

Demurrer  overruled. 


HoDDEB  V.  Haines. 

1832:  20th  July.--P«ic/ic«.— Pmoner.— Cbn/«mp<. 

An  Order  for  the  Discharge  of  a  Prisoner  from  his  Contempt,  2  &  8  W.  4,  c.  9S,  may  he  made 
apon  Motion,  supported  hy  the  Certificate  of  the  Deputy  Warden  of  the  Fleet 

A  BiosrviR  had  been  appointed  of  the  Estates  in  this  Cause ;  and  an 
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Injunction  had  issued  against  two  persons,  named  England^  who  were  uot 
Parties  to  the  Gause,  to  restrain  them  from  cutting  Timber  on  the  Estates. 
Those  Persons  had  violated  the  Injunction,  and  had  been  committed  to  the 
Fleet,  for  the  Contempt. 

Mr.  BlunU  for  the  Prisoners,  now  moved  (upon  the  Certificate  of  Mr. 
BrotOHj  the  Deputy  Warden  of  the  Fleet,  submitting  that  the  PriBoner»  had 
received  a  Punishment  adequate  to  their  Offence),  that  they  might  be  dis- 
charged from  their  Contempt,  under  2  &  8  Will.  4.  c.  58  (a). 
,  [  •442  ]         •Mr.  Wraifj  for  the  Receiver  and  some  of  the  Parties  in  the 
Cause,  submitted  that  as  the  Order  now  moved  for  would  be  the 
first  that  had  been  made  under  the  Act,  the  form  of  it  ought  to  be  settled  ; 
and  he  doubted  whether  it  would  be  proper  that  the  Prisoners  should  be 
discharged  without  the  Facts  of  the  Case  being  verified  b;  the  Certificate 
of  the  Master  appointed  to  visit  the  Fleet,  under  11  Geo.  4  &  1  Will.  4,  c. 
36,  Rule  7. 

The  Registrar  suggested  that  the  Application  ought  to  have  been  made 
by  Petition. 

The  Vict' Chancellor  said  that  it  was  not  necessary  to  have  the  Ma$ter^9 
Report ;  for  that  the  Certificate  of  the  Deputy  Warden  of  the  Fleet,  who 
was  an  Officer  of  the  Court,  afforded  sufficient  judicial  information  on  the 
subject;  and  that  the  Application  was  properly  made  by  Motion.  Uis 
Honor  accordingly  made  the  Order,  on  hearing  the  Certificate  qf  the  Dqp* 
uty  Warden^  read, 

(a)  That  Act  after  reciting  II  Geo.  4,  and  1  WiU  4,  c  36  (for  altering  and  amending  the 
Law  regarding  Commitments  by  Coarts  of  Eqoity  for  Contempts,  and  the  taking  of  BiHs  pro 
C^/eaao),  and  7  Geo.  4,  c  57  (for  amending  and  consolidating  the  Laws  for  the  Relief  of  In- 
solTcnt  Debtors  in  England),  enacts  that,  in  all  cases  of  Contempt,  other  than  and  besides 
those  provided  for  by  the  last-mentioned  Act,  where  any  Persom  or  Persons  are  or  is,  or  shall, 
at  any  time  hereafter,  be  in  Prison,  under  or  by  reason  of  any  Commitment  or  Attachment 
directed  by  or  issued  ont  of  the  Court  of  Chancery,  or  His  Majesty's  Court  of  Exchequer ; 
tiie  Court  of  Equity  by  which  such  Commitment  shall  hare  been  directed,  or  out  of  which 
such  Attachment  shall  haye  issued,  shall  (upon  the  application  of  the  Persons  or  Person 
against  whom  such  Commitment  or  Attachment  hatii  been  directed  or  issued)  hare  the  power, 
if  it  shall  so  think  fit,  to  discharge  such  Persons  or  Person  from  their,  his,  or  her  Contempt, 
except  as  to  the  Costs  thereof,  for  which  Costs  they,  he  or  she  shall  remain  in  custody ;  and 
such  Coats  shall  be  deemed  within  the  herein-before  recited  Provisions  of  the  said  last-men- 
tioned Act,  and  they,  he,  or  she  shall  be  discharged  therefrom,  and  from  the  Process  of  Con- 
tempt, in  like  manner  as  is  in  the  said  last-mentioned  Act  provided  for,  in  Cases  of  Process 
of  Contempt  for  Non  payment  of  Money  or  Costs :  provided  that  this  Act  shall  not  weaken 
any  of  the  Powers,  by  the  said  Act  passed  in  the  first  year  of  His  present  Majesty,  given,  and 
tiiat  nothing  herein  contained  shall  lessen  the  operations  of  the  said  Act  for  the  Belief  of  In- 
solvent Debtors. 
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•Davis  v.  Reid.  [  •443  ] 

18S2:  24th  and  27th  July.— Dmwrrer.^Witneu.^CostB. 

Demarrer  by  a  Witness  to  answering  Interrogatories,  on  the  ground  that  he  might  subject 

himself  to  Penalties,  allowed.    Such  a  Demurrer  may  be  allowed  partially. 
A  Dcmnrreri  by  a  Witness,  to  two  Interrogatories  was  allowed  as  to  one,  and  oyerruled  as  to 

the  other.    The  Court  gave  the  Witness  half  the  Costs  of  the  Demurrer. 

A  Witness  examined  for  the  Plaintiff  on  the  10th  of  July  1832,  was 
described,  in  the  Depositions,  as  «7.  F.  Menet,  of  the  Stock  Exchange,  Lotir 
doTiy  Stock  Agent.  The  Witness  was  asked,  by  the  Fifth  Interrogatory, 
whether  the  Defendants,  or  any  and  which  of  them,  ever  and  when  specu- 
lated in  the  Public  Fands,  or  in  any  other  and  what  manner ;  whether  such 
Speculations,  or  any  and  which  of  them,  were  to  a  small  or  large  Amount ; 
and  whether  any  Profits  or  Losses  to  a  small  or  large  Amount,  were,  and  by 
whom,  made  or  incurred  thereby  ;  and  he  was  required  to  set  forth  a  full 
and  particular  Account  of  all  the  Speculations  in  the  Public  Funds,  or  in 
any  other  and  what  manner,  which  any  of  the  Defendants  had  been  Parties 
or  privy  to,  with  the  Time,  Amount  and  Nature  thereof  respectively,  and 
the  Profits  made  thereby,  and  by  whom. 

By  the  Eighth  Interrogatory,  the  Witness  was  asked  whether  the  Defen- 
dants, or  any  and  which  of  them,  were  not,  on  the  Settling  Day  in  October 
1830,  Holders  or  a  Holder  of  Stock,  or  other  and  what  Securities,  to  any 
and  what  Amount,  and  had  or  not  any  Differences  or  Difference,  and  to 
what  Amount,  to  pay  on  such  Settling  Day ;  whether  they,  or  any  and 
which  of  them,  did  not  continue  the  Stock  or  Securities  of  which  they  or 
he  were  or  was  Holders  or  a  Holder,  until  the  Settling  Day  in  November 
1830,  or  some  other  and  what  time,  and  had  or  not  any  Differences  or  Dif- 
ference, and  why,  and  to  what  Amount,  to  pay  on  the  last  mentioned  Set- 
tling Day. 

^he  Witness  demurred  to  the  above  Interrogatories.  In  the  [  *444  ] 
Title  to  the  Demurrer,  he  was  described  as  in  the  Depositions. 
The  ground  of  Demurrer  was  that,  if  he  were  to  answer  the  Interrogato- 
ries, it  might  tend  to  render  him  liable  to  Penalties ;  and,  therefore,  he 
submitted  to  the  judgment  of  the  Court,  whether  he  should  make  any  An- 
swer thereto.  * 

Mr.  Thtmer^  in  support  of  the  Demurrer,  referred  to  7  Geo.  2,  c. 
8,  commonly  called   the    Stockjobbing  Act  (a).      If  the  Witness  ad- 

(a)  The  Sth  Sect  of  the  Act  enacts  that  all  Contracts  and  Agreementa  whatsoever,  which 
shall,  from  and  alter  the  Ist  day  of  Jane  1734,  be  made  or  entered  into  for  the  baying,  selling, 
aasigniDg,  or  transferring  of  any  Pablic  or  Joint  Stoek  or  Stocks,  or  other  Pnblic  Secoritiei 
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[  *445  ]     mits  that  he  has  been  concerned  *in  any  of  the  Transactions 
to  which  these  Interrogatories  refer,  he  will  bo  subject  to  the 
Penalties  imposed  by  the  Act.    How  can  he  know  whether  Profits  or  Ijoss- 
68  were  made  or  incnrred  by  the  Speculations,  or  whether  they  were    to  a 
large  or  small  Amount,  unless  he  was  oon^med  in  th^  TransactioQS  ?     It 
is  impossible  for  him  to  Answer,  without  eonvicting  himself. 
Sir  E.  Sugden  and  Mr.  Chandkss  against  the  Demurrer : 
The  Witness  must  show  that  he  is  in  a  situation  in  which  he  would   be 
subject  to  Penalties,  if  he  aaswered  the  Interrogatories  (by.     He 
[  *446  ]    does  not  state  whether  be  ^was  Sroker,  Agent  or  Principal.     He 
ought  to  have  stated,  in  the  JDemurrerj  that  he  was  employed,  as 
a  Broker,  or  Agent,  in  the  Transactions  to  which  the  Interrogatories  relate* 
He  may  know  the  whole  of  the  Transactions,  without  having  been  engaged 
in  them  in  any  one  of  those  Characters.    For  any  thing  that  appears  to  the 
contrary,  he  may  have  been  told  all  the  Transactions  by  the  Defendants. 
The  word  Agent  is  of  uncertain  import.    At  all  events  there  are  maaj 
parts  of  these  Interrogatories  which  the  Witness  must  answer*  •  He  mast 
atate  whether  the  Defendants  were  Holders  of  Stock,  and  whether  they 

whatsoever,  or  of  any  Part,  Share  or  Interest  therein,  whereof  the  Person  or  Persons  contract- 
ing or  agreeing,  or  on  whose  behalf  the  Contract  or  Agreement  shall  be  made,  to  sell,  assign 
and.irnnsfer  the  same,  shall  not,  at  the  time  of  making  snch  Contract  or  Agreomimt,  be  actaal* 
ly  possessed  of^  or  entitled  nnto,  in  his,  her,  or  their  own  right,  or  in  his,  her   or  tbeir  owb 
Name  or  Names,  or  in  the  Name  or  Names  of  a  Trustee  or  Trustees  to  their  use,  shall  be  null 
and  void  to  all  intents  and  purposes  whatsoeyer;  and  all  and  ererj  Person  and  Persons  what- 
soever contracting  or  agreeing,  or  on  whose  behalf,  and  with  whose  consent,  any  Contract  or 
Agreement  shall  bo  made,  to  sell,  assign,  or  transfer  any  Public  or  Joint  Stock  or  Stocks,  or 
other  Public  Securities,  whereof  such  Person  or  Persons  shall  not,  at  the  time  of  making  such 
Contract  or  Agreement,  be  actually  possessed  of  or  entitled  unto,  in  his,  her,  or  their  own 
Name  or  Names,  or  in  the  Name  or  Names  of  a  Trustee  or  Trustees,  to  their  use,  or  their 
own  right  as  aforesaid,  shall  forfeit  and  pay  the  Sum  of  IM)0/.,  to  be  recovered  by  Action  of 
Debt,  Bill,  Plaint,  or  Information,  in  any  of  His  BI^}esty*s  Courts  of  Eecord  at   Westmintter, 
in  wliich  no  Essoign,  Privilege,  Protection,  or  Wager  of  Law,  or  more  than  one  Imparlance 
shall  bo  allowed  \  one  Moiety  thereof  to  the  use  of  His  Majesty,  his  Heirs  and  Successors, 
and  the  other  Moiety  thereof  to  the  use  of  him,  her,  or  them  who  shaU  sue  for  the  same;  and 
all  and  every  Broker  or  Brokers,  Agent  or  Agents,  who  shall  negociate,  transact  or  intermed- 
dle in  the  making  or  procuring  to  be  made  any  such  Contract  or  Agreement  as  aforesaid,  and 
shall  know  that  the  Person  or  Persons,  by  whom  or  on  whose  behalf  such  Contract  or  Agree- 
ment shall  be  made,  is  or  are  not  possessed  of,  or  entitled  unto  the  Stock  or  Security  concern- 
ing which  such  Contract  or  Agreement  shall  be  made,  in  his,  her,  or  their  own  Name  or 
Names,  or  in  the  Name  or  Names  of  a  Trustee  or  Trustees  for  their  use  or  right,  shall,  for 
every  such  Offence,  forfeit  and  pay  the  Sum  of  100/.,  to  be  recovered  by  Action  of  Debt,  Bill, 
Plain t,  or  Information,  in  any  of  His  Majesty's  Courts  of  Record  at  Wesimituter,  in  which  no 
Essoign,  Privilege,  Protection  or  Wager  of  Law,  or  more  than  one  Imparlance  shall  be  allow- 
ed ;  one  Moiety  thereof  to  the  use  of  His  Majesty,  his  Heirs  and  Successors,  and  the  other 
Moiety  thereof  to  the  use  of  him,  her,  or  them  who  shall  sue  for  the  same." 

(b)  The  Demurrer  did  not,  in  the  Bod^  of  it,  state  dial  tlie  Witnest  was  oHlMr  a  BrolMr,  or 
as  Agent. 
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epecolated  in  any  other  and  what  manner.  The  Penalties  are  not  re- 
eorerable  after  the  expiration  of  Two  Years  from  the  time  when  the  Of* 
fence  was  committed  fc) .  Therefore  he  is  bound  to  answer  as  to  Speco- 
latioBS  prior  to  July  1880.  Gheen  ▼.  Weaver  ((^>,  Jackwn  y.  Benion  (e), 
VaiUani  v.  Ihdemead  (/),  Parkhurgt  ▼.  Lowten  (^). 

Mr.  Tttrner  in  reply  : 

Two  Years  have  not  elapsed  since  October  1830.  Notwithstandbg  the 
time  for  sning  for  th«  Penalties  may  have  expired,  the  Witness  will  still  be 
liable  to  be  indicted  for  a  Misdemeanor. 

[The  Vtce^Chancellor : — Is  that  so  in  a  Case  where  an  Act  of  Par1ia« 
ment  declares  that  an  Act  shall  not  be  done,  and,  if  it  is  done,  that  the 
Party  shall  be  subject  to  a  specific  Penalty  (A)?] 

*The  Witness  describes  himself  as  a  Stock  Agent.  [  *447  ] 

[The  Vtce- Chancellor : — £  take  the  Description  of  him,  in  the 
Deposition,  to  be  the  Plaintiff's  Description.] 

In  Qreen  v.  Weaver,  the  Plaintiffs  had  employed  the  Defendants  as  their 
Brokers ;  and  the  groand  of  the  Decision  was  that  the  Defendants  bad,  by 
Contract,  deprived  themselves  of  the  Protection  which  the  Rules  of  the 
Court  would  have  otherwise  afforded  them.  Here  the  Witness  is  required, 
by  the  Pldntifib,  to  aoflrwcv  as  to  Transactions  m  which  tho  Defendants,  and 
not  the  Plamtifis,  were  concerned. 

The  Yiob-Chancslior  : 

As  the  Plaiatiff  has  described  the  Witness  as  a  Stock  Agent,  I  must 
take  it  for  granted  that  he  is  one.  It  was  not  necessary  for  hun  to  state 
more  than  be  has  done. 

The  Demurrer  must  be  allowed  as  to  the  Eighth  Interroga- 
tory ;  but,  before  I  pronounce  any  Decision  as  to  *the  Fifth,  it     [  *448  ] 
will  be  right  that  the  Point  as  to  the  liability  of  the  Witness  to 
be  indicted  for  a  Misdemeanor,  after  the  time  for  suing  for  the  Penalty  has 
expired,  should  be  looked  into. 

Sir  JE.  Sugden : 

If  tiie  Demurrer  is  not  good  as  to  both  the  Interrogatories,  it  ought  to  be 
over-ruled,  as  being  too  extensive. 

(c)  See  31  Eliz.  c  5.  s.  6.  (<f)  Ante,  Vol/I.  p.  404.  {e)  1  Yonn.  &  Jer.  32. 

(/)  2  Atk.  S24.  (g)  2  Swaii8.'l94  ;  see  204. 

(A)  Seijeant  Williams,  in  a  Note  to  The  King  y.  ^Dickenson,  1  Sannd.  136,  says :  *'  The  dis- 
tinction seems  to  be  this :  where  a  Statute  makes  unlawful  that  which  was  lawful  before,  and 
appoints  a  specific  Remedy,  that  Remedy  must  be  pursued,  and  no  other.  But  where  an  Of- 
fence was  antecedently  punishable  by  a  Common  Law  Proceeding,  as  by  Indictment,  and  a 
Statute  prescribes  a  particular  Remedy,  there  such  particular  Remedy  is  cumulative,  and  Pro* 
ceedings  may  be  had  either  at  Common  Law  or  under  the  Statute.  And,  in  Roberts  y,  Allatt^  1 
Mood.  &  Malk.  192,  Lord  2Wen£sn,  C.  J.  ruled  that  a  Witness  is  not  excused  from  answering 
A  question  on  the  ground  that  the  Conduct  inquired  into  on  his  part,  would  subject  him  to  a 
Panalty,  if  tha  time  limited  for  proceeding  for  the  Penalty  is  past 
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Mr.  Thimer  gave  up  the  Point  as  to  the  Witness  being  subject  to  an  In- 
dictment for  a  Misdemeanor,  after  the  time  for  suing  for  the  Penally  had 
elapsed. 

The  Viee- Chancellor  allowed  the  Demurrer  as  to  the  Eighth  interrogato- 
ry, and,  as  to  so  much  of  the  Fifth  as  related  to  Transactions  within  Two 
"Y cars,  but  declared  that  the  Witness  was  bound  to  answer  as  to  Transac- 
tions prior  to  that  time. 

His  Honor  gave  the  Witness  half  the  Costs  of  the  Demurrer,  in  analogy 
to  the  Practice  where  two  Exceptions  are  taken,  one  of  which  succeeds, 
and  the  other  fails. 


[  '449  ]  Wright  v.  Wright. 

1832 :  Sd  AngnFL — Heir, — Cotfi. 

In  a  Suit  to  establish  a  Will,  one  of  the  Witnesses  could  not  depose,  positirelj,  to  the  dae  at- 
testation of  it  \  and  an  Issue  was  directed,  at  the  Heir's  request  The  Verdict  was  against 
the  Heir :  hot  thu  Court  gare  him  his  Costs  both  at  Law  and  in  Equity. 

Tms  was  a  Suit  to  establish  a  Will  against  an  Heirat-Law.  One  of  the 
Witnesses  to  the  Will,  said  that  he  did  not  recollect  or  believe  that  the  Will 
was  signed  by  him  in  the  Testator's  presence.  The  Heir  then  asked  for  an 
Issue  to  try  the  Validity  of  the  Will.  On  the  trial  of  the  Issue,  the  Will 
was  found  to  have  been  duly  executed  and  attested  ;  and,  on  the  Cause 
coming  on  for  Further  Directions,  the  Will  was  established.  The  Heir  then 
asked  for  his  Costs  both  at  Law  and  in  Equity :  which  the  Court  grant- 
ed  (a). 

Mr.  BeameSf  for  the  Heir.  Sir  JE.  Sugden  and  Mr.  Barber ^  for  the  oth- 
er Parties. 


^•m 


[  '460  ]  Wyatt  v.  Sadler. 

1SS2 :  4th  August— Pracftoe.^/T/?y-sirfA  Order.^Omduet  of  Suii, 

Notwithstanding  the  Afasttr  may  have  refused  an  Application  under  the  66th  Order,  to  take 
the  prosecution  of  a  Decree  from  the  PluintifT,  and  commit  it  to  another  Party,  the  Court  is 
at  liberty  to  grant  the  Application,  the  Mcuter^s  Judgment  not  being  final. 

Tms  was  a  Creditor's  Suit.    Under  the  56th  of  Lord  Lyndhurut^u  Or- 

(a)  Sm  Beames  on  Costs,  94,  d  uq. 
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dersy  an  Application  had  been  made  to  the  Mditer^  on  behalf  of  two  per- 
sons named  Suter  and  Brookibank,  who  had  been  allowed,  by  the  Miuter^ 
to  be  Creditors  on  the  Testator's  Estate,  that  the  further  prosecution  of  the 
Decree  might  be  committed  to  their  Solicitor,  instead  of  the  Plaintiffs.  The 
Matter  having  refused  the  Application,  a  Motion  was  now  made,  on  behalf 
of  the  same  Persons,  for  the  same  purpose. 

Mr.  Kmght  and  Mr.  Koe^  in  support  of  the  Motion. 

Mr.  Pepy9  and  Mr.  Wilbraham^  for  the  Plaintiffs,  said  that  the  56th  Or- 
der left  it,  efniirdy^  to  the  Master j  to  decide  whether  the  prosecution  of  a 
Suit  should  be  taken  out  of  the  Plaintiff's  hands  or  not,  as  he  was  best  able 
to  judge  whether  the  Suit  had  been  prosecuted  with  due  diligence,  or  not ; 
and  that,  in  this  Case,  the  Master  had  exercised  his  Judgment,  and  refused 
to  take,  from  the  Plaintiffs,  the  conduct  of  the  Cause. 
The  Yice-Chancbllor  : 

I  cannot  agree  with  the  counsel  for  the  Plaintiffs,  as  to  their  construction 
of  the  Order,  that  the  Master* $  Judgment  is  to  be  Final :  and  I  am  of  opin- 
ion that  there  has  been  so  much  delay,  on  the  part  of  the  Plaintiffs,  in  this 
Case,  that  I  ought  to  make  an  Order  according  to  the  Notice  of  Motion. 

Costs  of  the  Motion  to  be  Costs  in  the  Cause. 


•Ex  Parte  Barber,  In  Re  Tyab.  [  •451  ] 

1832:  6th  Angast — Will. — Devise. — Construction, — Mortgage, 

Devise  of  all  Testator's  Freehold  Estates,  and  all  his  Farming  Stock,  Ready  Money,  Bills, 
Bonds,  Notes  and  other  Secnrities  for  Money,  and  all  the  Residue  of  his  Personal  Estate,  to 
Trustees,  their  Heirs,  Execotors,  &c.,  in  Tmst  to  sell  bis  Ileal  Estates,  and  to  sell,  get  in  and 
convert  into  Money  all  his  Personal  Estate,  will  pass  a  Mortgage  in  Fee. 

Bt  Indentures  of  the  2d  and  8d  of  March  1821,  James  Beal  made  a  Mort- 
gage in  Fee,  of  certain  Messuages,  Lands  and  other  Hereditaments  in  York- 
shirey  to  Joseph  Tyas,  for  securing  the  Repayment  of  5502.  with  Interest,  on 
the  3d  of  September  then  next. 

Joseph  Tyasy  by  his  Will,  dat«d  the  26th  of  October  1822,  after  bequeath- 
ing his  Household  Furniture,  Plate,  China  and  Linen,  gave,  devised  and  be- 
queathed all  his  Freehold  Messuages,  Dwellmg  houses.  Lands,  Tenements  and 
Hereditaments  whatsoever  and  wheresoever,  and  all  his  Farming  Stock  and 
Utensils,  Ready  Money,  Bills,  Bonds,  Notes  and  other  Securities  for  Mon- 
ey, Book-debts  and  all  other  the  Residue  and  Remainder  of  his  Personal 
Estates  and  Effects,  to  certain  Persons  therein  named,  their  Heirs,  Executors, 
Administrators  and  Assigns,  according  to  the  Nature  and  Tenure  of  the  said 
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Estates  and  Premises  re^ciivelj,  upon  Trust  that  tbej  or  the  Saryiyors  or 
Stfrvivor  of  them,  or  the  Heirs,  Executors  or  Administrators  of  such  Sarviv- 
or,  should,  as  soon  as  conveniently  might  be  after  his  decease,  either  bj  Pub- 
lic Auction  or  Private  Contract,  or  partly  by  Public  Auction  and  partly  by 
Private  Contract,  and  together  or  in  Parcels,  as  they  or  he  should  thiDk  fit, 
absolutely  sell  and  dispose  of  all  and  every  his  said  Freehold  Estates  and 
Premises  thereinbefore  to  them  devised,  to  any  Person  or  Persons  whomso- 
ever, for  the  most  Money  and  best  Price  or  Prices  that  could  be 
[  *452  ]     reasonably  obtained  for  the  same,  and  should  convey  the  *8ame, 
when  sold,  unto  the  Purchaser  or  Purchasers  thereof,  or  as  he, 
she,  or  they  should  appoint,  and  also  should  sell  and  dispose  of,  collect,  get 
in,  and  convert  into  Money,  all  his  Personal  Estate  and  Effects  thereinbefore 
to  them  bequeathed  (except  such  Part  thereof  as  should  consist  of  Ready 
Money)  ;  and  he  thereby  declared  and  directed  that  the  said  Trustees,  and 
the  Survivors  and  Survivor  of  them,  and  the  Executors  and  Administrators 
of  such  Survivor  should  stand  and  bo  possessed  of  the  Monies  to  arise  and  be 
produced  from  such  Sale  or  Sales,  and  to  be  so  collected,  gotten  in  and  re- 
ceived by  them  as  aforesaid,  and  also  of  such  Beady  Money  as  he  might 
have  at  the  time  of  bis  decease,  upon  the  Trusts  therein  mentioned,  and  he 
thereby  appointed  the  said  Trustees  Executors  of  his  Will. 

Upon  a  Petition  presented  in  March  1882,  by  William  Barber^  the  sur- 
viving Trustee  of  the  Will  of  James  Bealj  the  Mortgagor,  it  was  refer- 
red to  the  Master  to  inquire  whether  John  Tyae^  the  Infant  Heir  of  the 
Mortgagee,  was  an  Infant  Trustee  or  Mortgagee,  as  to  the  Hereditaments 
comprised  in  the  Indentures  of  March  1721,  within  the  6  Geo.  4,  c.  74,  and 
1  Will  4,  c.  60«  The  Master  certified  that  the  550Z.,  together  with  an  ar. 
rear  of  Interest  still  remained  due  from  the  Estate  of  the  Mortgagor  and  that 
he  was  of  opinion  that  the  mortgaged  Estate  passed,  by  Tyas^s  Will,  to  the 
Devisees  therein  named,  upon  the  Trusts  therein  mentioned,  and,  consequent- 
ly, that  the  Infant  was  not  an  Infant  Trustee  or  Mortgagee  within  the  Acts 
mentioned,  or  either  of  them. 

Barber  then  presented  a  Petition,  praying  that  it  might  be 
declared  that  the  mortgaged  Estate  did  not  *pass  by  the  Will,     [  *453  } 
to  .the  Devisees  ;  and  that  it  might  be  referred  back  to  the  Master 
to  review  his  Report. 

Sir  E.  Sugden  and  Mr.  Cf-arrett^  for  the  Petitioner,  cited  Q-alliers  v.  Moss 
(a),  and  said  that  this  was  a  stronger  Case  for  holding  that  the  mortgaged 
Estate  did  not  pass  by  the  Will,  because  the  Testator  had  directed  his  Free- 
hold Estates  to  be  sold ;  and  therefore  that  it  could  not  pass  under  the  Devise 
of  the  Testator's  Freehold  Estates ;  and  that  the  Case  cited  was  an  express 

(a)  9  Bam.  &  Creu.  167. 
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Decision  that  it  could  not  pass  under  the  words,  *'  Securities  for  Money." 
Silvester  y.  Jarman  (i) ;  Ihe  v.  Eeade  (e). 

Mr.  Duehworth^  in  support  of  the  Report,  said  that  Gailiers  y»  Moss  was 
an  Authority  in  his  favor ;  for  it  appeared,  by  the  Judgment,  that  if,  as  in 
this  Case,  the  words  ^^  Heirs"  had  been  found  in  the  Clause  in  which  the 
Testator  disposed  of  his  Securities  for  Money,  the  Court  could  have  held  that 
the  mortgaged  Estate  did  pass  by  the  Will.  Renvoize  v.  Cooper  (d)  ;  SUber^ 
tekUdt  V.  ScldoU  (e)  ;  Ex  parU  WkUacre  (f ). 

Sir  S.  Sugdeuj  in  reply : 
It  is  clear,  from  the  Trusts  to  which  the  Freehold  Estates  are  dedicated, 
that  the  Testator  was  speaking  of  his  own  Property  only,  and  that  he  did  not 
mean  to  include  the  mortgaged  Estate.    It  is  also  clear  that,  in  the  suhse* 
quent  part  of  the  Clause,  he  was  disposing  of  his  Personal  Property 
only.     The  money  passes,  but  the  Security  for  it  does  not.    *This       [M54  ] 
Case  is  not  distinguishable  from  GalUere  v.  Mote.    Was  there 
more  inconsistency  in  giving  the  mortgaged  Estate  to  the  Family  of  the  Tes- 
tator, in  that  Case,  in  succession,  than  in  directing  it  to  be  sold.     In  JRen- 
vdze  v.   Cooper  the  words,  ^^  Mortgages  and  Securities  for  Money"  were 
used ;  and  it  was  a  separate  Devise  to  the  Testator's  Widow. — The  mortgaged 
Premises  did  not  pass  under  the  word  ^^  Freehold  Estates,"  as  the  Testator 
had  devised  them  for  Sale,  as  his  own  Property  ;  and  they  cannot  pass  as 
Securities  for  Money,  for  the  Testator  has  confined  those  words  to  Personal 
Property. 

The  Vice- Chancellor  : 
There  is  a  distinction  between  this  Case  and  Galliere  v.  Moss.  In  that 
Case  the  Testator  devised  all  his  Manors,  Messuages,  Farms,  Iiands,  Ten- 
ements, Tithes,  Hei-editaments  and  Estate,  to  the  Trustees,  their  Heirs  and 
Assigns,  until  such  time  as  W.  JE.  Shore  should  attain  his  Age  of  21  years ; 
or,  b  case  of  his  death  before  be  Aall  attain  that  Age  without  leaving  Issue 
Male  of  his  Body  lawfully  begotten,  then  until  such  time  as  his  Sister,  Mary 
Shore^  shall  attain  her  Age  of  21  years :  and  then  the  Trusts  are  declared 
of  the  Real  Estates.  In  a  subsequent  part  of  his  Will,  the  Testator  bequeaths 
his  Stock  in  Trade,  Cotton-mill,  Machinery,  Cupola  Furnace,  Mineral  Tools, 
Implements  and  Utensils,  Beady  Money,  and  Seeuriiiee  for  Money j  Debts, 
Personal  Estate,  Effects,  of  what  nature  and  kind  soever  and  wheresoever, 
to  the  Trustees,  their  Executors,  Administrators  and  Assigns.  And  Mr. 
JusHee  BayUy  states  it  to  be  the  opinion  of  the  Court  that  the  Mortgaged  Es- 
tate would  not  pass  under  that  Clause,  because  the  word  ^^  Heirs"  was  not 

(6)  10  Price,  7S.  (e)  8  T.  R.  IIS.  (d)  Madd.  &  Geld.  871. 

(«)  a  v.  &  B.  46.  (/)  1  Saaden  on  Uses,  885,  note. 


467  CASES  IN  CHANCERY. 


1SS2.— Marshall  v.  Oxford. 


found  in  it.     But,  ia  this  Case,  there  is  one,  general  Gift  of  the 
[  •dSS  ]     Testator's  •Freehold   Messuages,  Dwelling-house,  Lands,  Tene- 
ments and  Hereditaments  whatsoever  and  wheresoever,  and  all  his 
Farming  Stock  and  Utensils,  Beady  Money,  Bills,  Bonds,  Notes,  and  other 
Securities  for  Money  ^  Book-debts,  and  all  other  the  Residue  and  Remainder 
of  his  Personal  Estate  and   Effects,  to  the  Trustees,  their  Htirs,  Fxecators, 
Administrators  and  Assigns.     So  that  here  the  two  Gifts  are  combined  :  and, 
in  that  respect,  this  Case  diffors  from   Qalliera  v.  Moss.     Then,  having  giv- 
en the  Property  to  the  Trustees,  their  HeitSj  Executors,  Administrators  and 
Assigns,  he  directs  them  to  sell  and  dispose  of  all  his  Freehold  Estates,  and 
to  sell  and  dipose  of,  collect,  get  in  and  convert  into  Money  all  his  Personal 
Estate  and  Effects  thereinbefore  bequeathed  to  them.     I  think  that  a  plain 
Intention  is  manifested,  by  the  Language  of  this  Will,  that  complete  Do- 
minion, for  the  purpose  of  converting  the  whole  Estate  into  Money,  should 
be  given  to  the  Trustees ;  and,  in  that  respect,  it  differs  from   Cf-alliers  v. 
Moss. 

My  opinion,  therefore,  is  that  the  Master  is  right :  I  will  however,  if  the 
Parties  wish  it,  send  a  Case  for  the  Opinion  of  a  Court  of  Law  upon  the  Ques- 
tion(^). 


[  MSe  ]  ^Marshall  v.  Oxpord. 

1832  :  6th  August. — &olicilor  and  Client. — Costa  of  Taxatum, 

The  Plaintiff  had  obtained  an  Order  for  Taxation  of  his  Solicitor's  Bill  emonnting  to  399i. 
The  Solicitor,  with  the  Ma»ter's  permission,  struck  out  certain  Items,  as  having  been  insert- 
ed by  mistake.  The  Bills  were  then  taxed,  and  less  than  a  Sixth  was  taken  off,  but,  if  the 
Items  struck  out  were  included,  then  more  than  a  Sixth  would  have  been  taken  off.  Held 
that,  as  less  than  a  Sixth  had  been  taken  off,  the  Plaintiff  must  pay  the  Costs  of  Taxation. 


An  Order  had  been  obtained,  by  the  Plaintiff,  for  the  Taxation  of  his 
Solicitor's  Bills  of  Costs  in  this  Cause,  amounting  to  3992.  After  the  Bills 
had  been  carried  into  the  Master^s  Office,  the  Solicitor,  with  the  Master*s 
permission,  struck  out  certain  Items,  which,  as  he  alleged,  had  been  inserted 
by  mistake.  The  Bills  were  then  taxed,  and  less  than  a  Sixth  was  taken 
off;  but,  if  the  Items  struck  out  had  been  included,  more  than  a  Sixth 
would  have  been  taken  off. 

The  Solicitor  now  petitioned  that  the  Plaintiff  might  pay  the  Costs  of 
Taxation. 

{g)  No  Case  was  taken. 
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Mr.  Knighty  for  the  Solicitor,  contended  that  he  was  entitled  to  be  paid 
the  Costs,  as  less  than  a  Sixth  had  been  taxed  off. 

Mr.  CUng^  for  the  Plaintiff,  cited  Righy  v.  Edwards  (a),  and  said  that, 
in  PyttheB  v.  Bevett  (b^,  Lord  Hldouj  C,  reviewed  his  decision  in  Bighy 
Y.  EdwardSy  and  seemed  to  doubt  the  propriety  of  what  he  had  done  :  that, 
in  this  Case,  the  Solicitor  had  delivered  his  Bills,  to  his  Client,  amounting 
to  a  particular  Sum  :  that  the  Order  for  Taxation  identified  those  Bills,  by 
stating  them  to  amount  to  that  Sum ;  and,  therefore,  that  the 
*Items  which  the  Solicitor  had  struck  out,  ought  to  be  considered  [  *457  ] 
as  taken  off  on  Taxation ;  and,  consequentiy,  that  the  Costs 
ought  to  be  paid  by  the  Solicitor. 

The  Vice-OhanceUor  said  that,  in  Pytches  v.  B>evetty  Lord  Eldon  had  not 
doubted  the  propriety  of  his  decision  in  Righy  v.  Edwards^  and  that  as,  in 
tl)i8  Case,  less  than  a  Sixth  bad  been  taken  off  the  Bills  on  Taxation,  the 
Costs  ought  to  be  paid  by  the  Plaintiff. 


Sbvbrn  v.  Fleichbe. 

ISaS :  lit  NoTember.-*0?M«  BeU — Bill  of  Ditcovirs.^AkendmmO, 

Defendant  filed  a  Cross  Bill  for  a  Diseorery.  The  plaintiff  in  the  ori^ntl  Suit,  took  an  Of- 
fice-copy of,  bat  did  not  answer  the  Cross  Bill.  After  the  hearing  of  the  original  Cause, 
Defendant  amended  his  Cross  Bill,  by  praying  relie£  Held  that,  under  the  circnmstanoes 
he  was  at  liberty  so  to  do. 

The  original  Bill  was  filed  by  the  Assignee  of  a  Share  of  a  Legacy,  for 
payment  of  that  share.  The  Assignor  filed  a  Cross  Bill  for  a  Discovery, 
alleging  that  the  Assignment  had  been  obtained  by  Fraud.  The  Plaintiff  to 
the  original  Bill  had  taken  an  0£Sce  copy  of,  but  had  not  put  in  any  Answer 
to  the  Cross  Bill ;  and^  the  original  Suit  having  been  heard,  the  BUI  of  Dis- 
covery became  useless.  The  Plaintiff  in  the  Cross  Bill  then  amended  it,  by 
converting  it  into  a  Bill  for  Relief,  but  did  not  introduce  any  new  Allega- 
tion. 

Mr.  Turner,  for  the  Plaintiff  in  the  original  Suit,  now  moved  that  the 
Amendment  in  the  Crosft  Bill  might  be  expunged,  and  that  his  Client 
wigjbi  be  paid  the  Costs  he  had  incurred  in  the  Cross  Suit.  Butterworth  v. 
Bailey  (a). 

(a)  5  Madd.  20.    The  Motion  to  discharge  the  Order  made  in  that  Case,  is  reported  in 
Beamca  on  Costs,  8S2. 
(fr)  Beanies  on  Costs,  S6S. 

(a)  16  Yes.  8M. 

Vol,  V.  86 
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Mr.  Jeremy,  for  the  Plaintiflf  in  the   Cross  Bill,  said    that,  m 
[  *458  ]     the  Case  cited,  the  Amendment  was  made  after  •Answer,   and 
that  it  appeared,  from  the  Judgment,  that  that  was  the  principle 
upon  which  the  Decision  proceeded. 
The  Vice-chancellor: 
I  think  that,  under  the  special  circumstances  of  this  Case,  Mr.  Jeremy's 
Client  ought  to  be  at  liberty  to  convert  his  Bill  of  Discovery  into  a  Bill  for 
Relief.     A  Cross  Bill  is  to  be  treated  with  greater  indulgence  than  an  origi- 
nal Bill.     I  shall  not,  therefore,  grant  the  Application,  but  shall  order  the 
question  as  to  the  payment  of  Costs,  to  stand  over  till  the  hearing  of  the 
Cross  Cause  :  nor  shall  I  give  any  Costs  of  the  Application,  as  it  is  a  new 
Point. 


Ptnb  v.  Franklin. 

1832 :  dd  November.— -Biff. — Cknutruetum, 

Testator  gave  200/.  to  each  of  his  Nieces  and  their  Children,  to  be  paid  withbi  nine  months 
after  the  death  of  his  Wife,  amongst  his  Nieces  and  their  Children,  as  his  Wife  shonld  hj 
Will,  appoint  The  Wife  died,  without  having  made  anj  Appointment  The  Executors, 
within  nine  months  after  her  death^  paid  the  Legacies  to  the  Nieces.  Thej  afterwards  died 
without  having  had  any  Children.    Held  that  the  Payment  was  properly  made. 

Testator  bequeathed  the  Residue  of  his  Personal  Estate  to  his  Widow, 
subject  to  the  payment  of  two  Legacies  of  200Z.  each,  to  his  Nieces,  Agnes 
and  Frances  and  their  Children,  to  whom  he  gave  the  said  Legacies,  and  to 
be  paid,  in  Nine  Months  after  the  death  of  his  Wife,  in  such  Shares,  Pro- 
portions, manner  and  form,  as  his  Wife  should,  by  her  WUl,  appoint,  amongst 
his  Nieces  and  their  Children. 

The  Wife  died  without  having  made  any  Appointment ;  and, 
[  *459  ]    within  Nine  Months  after  her  death,  the  Executors  *pud  the  Le- 
gacies to  the  Nieces*    Both  of  them  afterwards  died,  without 
ever  having  had  any  Issue. 

The  question,  on  the  hearing  of  a  Petition  in  this  Cause,  was  whether 
the  Payments  had  been  properly  made,  so  as  to  entitle  the  Executors  to  be 
allowed  them  in  their  Accounts,  or,  in  other  words,  whether  the  Nieces 
were  entitled  to  the  Legacies,  for  their  Lives  only,  in  which  case  they  had 
fallen  into  the  Residue  of  the  Testator's  Estate. 

Mr.  K,  Parker  J  in  support  of  the  Petition. 

The  Vice- Chancellor  said  that  the  Legacies  were  directed  to  be  paid  with- 
in Five  Months  after  the  death  of  the  Widow,  and,  as  neither  of  the  Nieces 
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had  a  Child,  there  were  no  Persons  to  whom  the  Legacies  could  be  paid,  ex* 
cept  the  ITieces,  they,  therefore,  must,  of  necessity,  take  the  whole  of  the 
Legacies ;  and,  consequently,  that  the  Payments  had  been  properly  made 
and  ooght  to  be  allowed  (a). 


•Stulz  v.  SruLa.  [  MBO  ] 

1832 :  7th  Korember.^Pmdtce.— fviVence. 

A  Party  cannot,  at  the  hearing,  give  aecondaiy  Eridence  of  the  Contents  of  a  Document  in 

hia  Adrersary's  possession,  nnlesf  he  has  given  him  Notice  to  produce  it.    The  Depositioni 

are  not  sufficient  Notice. 

At  the  hearing  of  this  Cause,  the  Plsuntiff's  Counsel  proposed  to  ^ve 
secondary  Evidence  of  a  written  Instrument  which  was  in  the  Defendant's 
possession.  The  Defendant's  Counsel  objected  to  the  admissibility  of  such 
Evidence,  on  the  ground  that  no  notice  to  produce  the  ori^nal,  had  been 
given  to  the  Defendant. 

The  Plaintiff 's  Counsel  then  cited  Wood  v.  Strickland  (b')j  in  which 
Case  Sir  William  Chanty  M.  R.  decided  that,  in  this  Court,  it  was  not  nec- 
essary to  give  notice  to  produce  a  written  Instrument  in  the  possession  of 
an  adverse  Party,  because  that  Party,  before  the  hearing,  must  be  fully  ap- 
prized, by  the  Depositions,  of  all  the  Parol  Evidence  given  on  the  other 
side,  and  must  know  that  the  contents  of  the  Instrument  in  his  possession, 
would  come  into  question. 

The  Vtct' Chancellor  said  that,  on  a  former  occasion  (c)  he  had  decided 
contrary  to  Wood  v.  Strickland^  because  he  thought  that  the  grounds  on 
which  that  decision  had  been  made,  were  insufficient ;  but  that  he  was  wil- 
ling  to  have  the  point  argued,  in  order  that  the  Practice  might  be  settled. 

The  objection  was  afterwards  waived. 

Sir  JE.  Sugdenj  Mr.  Knight^  and  Mr.  Treilove,  were  Counsel  in  the 
Cause. 


•King  v.  Shrives.  [  MGl  ] 

188S :  ISth  TSoYem\^.-—WiU.'^Qm8truetion-^Est(Ue. 

Testator  devised  all  his  Goods,  Chattels,  Ealaie  and  Effects,  of  what  Natore  soever,  and  where  < 
soever,  not  thereby  otherwise  disposed  of,  to  his  Executors,  upon  the  Tmsts  after  mention- 

(a)  Qfok  V.  Cook,  2  Vent.  549.  (h)  In  Eawketworth  r.  Dewinapt  Nov.  1881. 

(e)  1  Mer.  461. , 
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ed.  He  then  willed  that  all  his  Debts,  &c.  should  be  paid,  and  that  what  remained  of  hb 
Personal  Effects  should  be  appropriated  for  the  benefit  of  his  Family,  as  his  Execatore 
should  think  proper;  next  he  willed  that  his  Family  should  be  placed  in  his  Farm,  subject 
to  the  direction  and  control  of  his  Executors,  and  that,  when  his  youngest  Son  attained  21, 
it  should  be  sold,  and  the  Produce  divided  amongst  his  Wife  and  Children.  Held  that  the  ^ 
legal  Fee  in  the  Farm  passed  to  the  Executors,  and  that  they  were  entitled  to  sell  it  for  pay- 
ment of  the  Testator's  Debts. 

William  King,  Farmer,  being  seised  of  a  Freehold  Farm,  in  the  Coun- 
ty of  Bedfordy  made  his  Will,  dated  the  15th  of  January  1823,  which  was 
as  follows :  ^^  I  give  and  bequeath,  unto  my  Brothers,  James  King  and 
John  Kinffy  all  my  Goods,  Chattels,  Ustate  and  Effects,  of  what  naturtj 
9ort^  kind^  quantity  or  quality  soever  and  wheresoever^  not  hereby  otherwise 
disposed  of,  upon  Trusts  and  to  and  for  the  Uses,  Intents  and  Purposes 
hereinafter  mentioned,  viz.  First,  I  will  that  all  my  just  Debts,  Funeral  Ex- 
penses, &c.  &c.  be  fully  paid  and  discharged,  and  that  whatsoever  remains 
(after  such  discharge)  of  my  Personal  Effects,  shall  be  appropriated  to 
the  Use,  Interest  and  Benefit  of  my  Family,  now  residing  with  me,  that  is 
to  say,  my  Wife  Helena  and  eight  Sons  conjointly,  in  such  way  and  manner 
as  shall,  in  the  discretion  of  my  Executors,  appear  most  proper.  Siecondlj, 
I  will  and  appoint  that  my  Family  now  residing  with  me  as  aforesaid,  be 
placed  in  the  Farm  (my  own  Estate  and  at  present  occupied  by  myself)  to 
occupy  and  manage  it  for  their  mutual  advantage,  until  my  youngest  Son, 
now  about  Five  Years  old,  shall  arrive  at  the  age  of  21  Years,  yet  never- 
theless under  the  direction  and  control  of  my  said  Executors,  who  shall 

have  the  power  to  interfere,  in  case  any  Difference  or  Misunder- 
[  M62  ]     standing  *shall  arise  between  them,  to  use  their  best  endeavour 

to  reconcile  such  Differences,  or  rectify  such  Misunderstanding, 
to  secure  peace  and  harmony  among  them,  and,  if  this  object  cannot  other- 
wise be  effected,  I  will  and  desire  them  to  exercise  the  discretionary  power 
I  have  herein  given  them,  by  making  such  Regulations  or  even  Separations 
among  them  as  may  appear  necessary  for  this  important  purpose.  Further^ 
more,  thirdly,  at  the  period  above  alluded  to  (viz.  when  my  youngest  Son 
shall  have  attained  the  age  of  21  Years,)  I  will  and  appoint  that  my  said 
Estate  shall  be  disposed  of  or  sold,  and  that  the  Produce  thereof  shall  be 
divided  into  .Three  equal  parts,  and  that  Two  of  those  parts  be  divided, 
equally,  between  all  my  Children,  (nine  (a)  in  Number),  Share  and  Share 
alike.  I  will,  moreover,  that  the  one  remaining  Third  Part  be  placed  at 
Interest,  on  good  Security,  for  th^  benefit  of  my  Widow,  daring  the  term 
of  her  natural  Life,  or  so  long  as  she  shall  continue  my  Widow,  and,  at  her 
demise,  or  in  case  of  a  second  marriage,  I  will  also  that  the  said  Third  Part 

(•)  So  in  Brief. 
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appropriated  to  her  use  daring  her  natural  Life,  shall  likewise  be  called  in 
and  divided  among  my  surviving  Children,  in  like  manner  as  the  other  two 
Third  Parts,  Share  and  Share  alike ;  and  I  do  hereby  nominate,  constitute 
and  appoint  the  above  named  Jamtn  King  and  John  Kingy  Executors  of 
this  my  Will/' 

The  Testator  died  in  February  1825.  At  the  time  of  his  decease  he 
was  seised  in  Fee  of  the  before-mentioned  Farm,  and  of  no  other  Freehold 
Estate.  The  Farm,  was,  at  his  death,  subject  to  a  Mortgage  for  a  Term  of 
Years  created,  by  the  Testator,  for  securing  3002.  and  Interest ;  which 
Principal  Sum,  together  wit|i  an  arrear  of  Interest,  remained  due. 

^he  Testator  left  his  Wife  and  eight  Sons  him  surviving.  At  [  *463  ] 
the  time  of  filing  the  Bill,  the  youngest  Son  was  15  Years  old. 
Besides  the  Mortgage  Debt,  the  Testator,  at  his  Death,  was  indebted  to  vari- 
ous Persons  by  simple  Contract ;  and,  his  Personal  Estate  being  insufficient 
to  pay  his  Debt?.,  his  Executors  entered  into  a  Contract,  with  the  Defendant 
WiUiatn  Shriveij  to  sell  the  Farm  to  him  for  payment  of  the  Testator's 
Debts. 

The  Bill  was  filed  to  compel  a  Specific  Performance  of  the  Contract.  The 
Defendant  objected  to  the  Title,  on  the  ground  that  no  power  to  Sell  or 
Mortgage  the  Farm,  was  given  to  the  Plaintiffs  ;  for,  although  the  Testator, 
by  his  Will,  gave,  to  the  Plaintiffs,  all  his  Goods,  Chattels,  Estate  and  Ef- 
fects not  thereby  otherwise  disposed  of,  for  payment  of  his  Debts,  yet  such 
Gifi^  was  not  intended  to  include,  and  did  not  and  could  not  include  any 
other  than  the  Testator's  Personal  Estate.  The  JUtuUr  having  reported 
agabst  the  Title,  the  Plaintiffs  excepted  to  the  Report. 

Sir  JE.  Sugden  and  Mr.  Can^leU^  in  support  of  the  Exceptions,  said 
that  a  gift  of  all  a  Testator's  Estate  of  what  nature,  sort,  kind,  quantity  (» 
quality  soever  and  wheresoever,  though  preceded  by  the  words,  ^^  Goods 
and  Chattels,"  was  sufficient,  according  to  the  decided  Cases,  to  pass  a  Real 
Estate ;  that,  if  there  could  be  any  doubt  whether  the  Farm  agreed  to  be 
sold,  passed  by  the  first  Clause  in  the  Will,  it  was  removed  by  the  Context : 
for, first,  the  Executors  were  directed  to  pay  the  Testator's  Debts:  secondly,^ 
to  place  his  Family  in  the  management  of  the  Farm,  subject  to  ^eir  control 
and  interference  ;  and,  thirdly,  they  were  to  sell  the  Farm  at  a 
'particular  period,  and  to  dispose  of  the  Produce  in  a  certain  [  *464  ] 
manner. 

Mr.  R.  HoupeUj  in  support  of  the  Report,  said  that  the  word  '^  Estate," 
coupled  with  words  applicable  to  Personalty  only,  did  not,  of  necessity,  pass 
Real  Estate :  that  the  words,  ^^not  hereby  otherwise  disposed  of,"  were  con- 
closive  of  the  question ;  as  the  Farm  was  otherwise  disposed  of  by  the  Will ; 
that  the  Testator  contemplated  that  his  Personal  Estate  would  be  more  than 
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sufficient  for  payment  of  his  Debts,  as  he  had  directed  how  the  Surplus  of 
it  should  be  disposed  of:  that  he  had  directed  that  his  Family  should  be  pat 
into  the  possession  of  the  Farm,  and  had  restricted  the  power  of  interfering 
given  to  the  Trustees,  to  cases  of  Family  Disputes  ;  and  that  he  had  directed 
that  the  Farm  should  be  sold  at  a  particular  period,  which,  would  have  been 
useless,  if  he  had  intended  that  it  should  be  sold,  in  the  first  instance,  for 
payment  of  his  Debts.  Bailis  v.  Gale  (6)  ;  Wilkinson  v.  Merryland  (c)  ; 
Shaw  V.  Bull  (d). 

The  Vice-Chancbllor  : 

It  is  plain  that,  according  to  the  true  constroction  of  this  Willi  the  legal 
Estate  in  Fee,  in  the  Farm  contracted  to  be  sold,  passed  to  Trustees.  Sup- 
posing that  the  first  words  alone  are  not  sufficient  to  pass  it,  yet,  when  we 
look  at  the  whole  Will,  no  doubt  can  be  entertained  upon  the  subject.  The 
Testator  first  wills  that  all  his  Debts  shall  be  paid,  that  is  so  far  as  his  Prop- 
erty will  extend.  He  supposes  that  it  will  be  more  than  sufficient 
[  *4Ab  ]  for  that  purpose.  He  then  directs  his  Family  to  be  put  in  •pos- 
session of  the  Farm,  subject  to  the  control  and  interference  of  his 
Executors  in  certain  cases  ;  and  then  they  are  to  sell  it  at  a  given  period.  I 
cannot,  therefore,  but  think  that  the  Legal  Estate  in  Fee  passed  to  the  Ex* 
ecutors.  But,  although  my  opinion  is  very  clear  upon  the  point,  I  will  send 
a  Case  for  the  opinion  of  a  Court  of  Law,  if  the  Purchaser  wishes  it. 

The  Purchaser  took  a  Case  for  the  opinion  of  the  Judges  of  the  Common 
Pleas,  who  certified  that  the  Executors  were  entitled  to  sell  and  convey  the 
Farm,  to  the  Defendant,  for  payment  of  the  Testator's  Debts  (e). 

The  Cause  came  on  to  be  heard,  for  Further  Directions,  on  the  26th 
April  1834,  when  the  Vtce- Chancellor  confirmed  the  Certificate,  allowed  the 
Exception  and  decreed  a  Specific  Performance  of  the  Contract,  and  that 
the  Purchase-money,  with  Interest  at  42.  per  cent,  from  the  day  mentioned 
in  the  Agreement,  together  with  the  Costs  both  at  Law  and  in  Equity, 
should  be  paid  by  the  Defendant. 


[  Mee  ]  •TURNBB  V.  FbBDBKICK. 

1832 :  18th  NoTember. — WUl, — Cmutruction. — Cross  Limitations. 

Testator  gave  an  Annuity,  to  which  he  was  entitled  for  the  life  of  E,^  to  his  Daughter  L.  for 
life,  and,  after  her  death,  to  her  Children,  bat  if  she  should  not  have  any  who  should  sur- 
vive E.y  then  to  such  Persons  as  should  then  be  entitled  to  the  Testator's  Personal  Bstatc. 
He  then  disposed  of  all  his  Estate  amongst  his  Sons  and  Daughters,  giving  the  Shares  of 

(b)  8  Vez.  48.  (c)  Cro.  Car.  447. 

id)  la  Mod.  593.  («)  Sis  10  Bing.  S38. 
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his  Sons  to  them,  absolntelj,  nnd  the  Shares  of  his  Daughter  to  Trustees  for  them,  for  their 
regpedive  lires,  and,  after  thoir  deaths  T€$pectMy^  to  apply  the  Interest  of  the  Shares  of  his 
Daughters  respectively,  for  the  Maintenance  of  their  respective  Children  until  they  attained 
Sl»  and  then  to  divide  the  Principal  amongst  such  Children  respectively,  as  should  attain 
that  age.  But  if  all  such  Children  of  his  Daughters  rnpeitivtly,  or  hoth  of  them,  should 
die  under  21,  then  upon  trust  to  pay  the  said  Trust-monty^  to  such  Persons  as  should  then  be 
entitled  to  bis  Personal  Estate.  A^  one  of  the  Testator's  Daughters,  died,  leaving  Children 
who  attained  21 :  then  Z.,  the  only  other  Daughter,  died  without  Issue.  Held  that  Cross 
Limitations  were  not  to  bo  implied  between  the  Children  of  the  Daughters,  and  that  tho 
Persons  who  were  to  take  under  the  Gift  over,  were  not  sufficiently  described,  and,  therefore, 
that  the  Annuity  and  L,'i  Share  of  the  Besidoo,  must  go  as  in  case  of  an  Intestacy. 

Sib  Ghables  Fbedebick,  Knight,  bj  his  Will,  dated  the  20th  of  Sep- 
tember 1784,  gave,  to  his  Execntors,  an  Annuity  which  he  bad  purchased 
for  the  life  of  his  Son  Edward^  upon  Trust  to  pay  the  same  for  the  separate 
use  of  his  Daughter  Lucy^  during  her  life,  if  his  Son  Edward  should  so 
long  live,  for  her  separate  use.    And  he  directed  that,  in  case  his  Son  Ed- 
ward should  survive  his  Daughter  Lucy^  his  Trustees,  after  his  Daughter's 
decease,  should  pay  the  Annuity,  during  his  Son  Edward^ %  life,  amongst 
the  Child,  or  Children  (if  more  than  one)  of  his  Daughter  Lucy^  share  and 
share  alike,  but  if  she  should  die  without  having  any  Child  or  Children,  or 
such  Child  or  Children  should  die  in  the  lifetime  of  his  Son  Edward^  then, 
that  the  Executors  should,  from  thenceforth,  pay  the  Annui- 
ty to  and  amongst  uuch  Person  or  Persons  as  should  then  be  ^en-     [  •467  ] 
titled  to  his  Personal  Estate.    And  the  Testator  gave  all  his 
Real  and  Personal  Estate  to  his  Executors,  in  Trust  to  sell  the  same,  and, 
out  of  the  Money  thereby  arising,  after  payment  of  his  Debts  and  Legacies, 
to  pay  to  his  Son,  Charles,  for  his  life,  an  Annuity  of  200Z. ;  and  he  gave 
the  Residue  of  the  Money  arising  as  aforesaid,  to  his  Sons  Thomas  Lennox 
Frederick  and  Edward  Boscawen  Frederick^  and  his  Daughters,  Augusta 
and  Lucy  J  equally  to  be  divided  amongst  them,  the  Shares  of  his  Sons  to 
be  paid  to  them  respectively,  but  the  Shares  of  his  Daughters  to  be  invest- 
ed in  Government  or  Real  Securities,  in  the  Names  of  his  Executors,  upon 
Trust  to  pay  the  Interest  or  Dividends  thereof  to  his  Daughters  Augusta 
and  Lucy,  respectively,  for  their  lives,  for  their  respective  own  sole  and 
separate  use,  and,  from  and  after  the  decease  of  his  said  Daughters  respec- 
tively, in  Trust  to  apply  the  Interest  or  Dividends  of  the  Shares  of  his 
Daughters  respectively,  in  the  Maintenance  and  Education  of  their  respec- 
tive Children,  until  such  Children,  if  more  than  one,  should  respectively 
attain  the  age  of  21,  and  then  to  divide  the  Principal  amongst  such  Chil- 
dren respectively  as  should  attain  that  age :  ^'  But  if  all  such  Child  or  Chil- 
dren of  my  said  Daughters  respectively,  or  both  of  them,  shall  die  under 
the  age  of  21,  then  upon  Trust  that  my  said  Executors  shall  and  do  pay 
the  sidd  Trust-money  and  the  Interest  and  Proceeds  thereof,  to  such  Per- 
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son  or  Persons  as  shall  then  be  entitled  to  my  Persoval  Estate :"  and  he 
appointed  his  Son,  Thomas  Lennox  Frederick^  and  Lough  CarUoUj  Execu- 
tors of  his  Will. 
The  Testator  died  in  Deoember  1785,  leaving  his  Children  iMttied  in  bis 
Will  surviving  him. 
[  *468  ]        *The  Executors  converted  into  Money  all  the  Testator's  Real 
and  Personal  Estate,  and  paad  one  Fourth  of  the  Proceeds  to 
Edward  Boscctwen  Frederick^  another  Fourth,  to   ITiomas  Lennox  Fred- 
erick; and  they  invested  the  two  other  Fourth  Parts  as  directed  by  the 
Will.     Charles  Frederick  died  in  1789,  intestate,  and  E.  B.  Frederick 
took  out  Administration  to  him.     Thomas  Lennox  Frederick  survived  his 
Co-executor  Carlton,  and  died  in  November  1799,  having  appointed  his 
Widow  his  Executrix.     She  afterwards  died,  and  appointed  the  Plaintiffs 
her  Executors,  who  thereby  became  the  Bepresentatives  of  T  L.  Frederick^ 
and  also  of  the  Testator.    Augusta  married  T  Prcscotty  and  died  in  1806, 
leaving  her  Husband  and  five  Children  surviving  her,  and  ber  Husband 
took  oat  Administration  to  her.     After  her  decease,  the  Executors  divided 
one  of  the  Fourth  Parts  of  the  Testator's  Estate  which  had  been  invested 
as  before  mentioned,  amongst  her  Children.     Lucy  died  in  September  1831, 
without  Issue.     Edward  Boscawen  Frederick  was  her  Executor. 

The  Stock  purchased  with  the  Fourth  Part  of  the  Testator's  Property  to 
which  his  Daughter  Lucy  had  been  entitled  for  life,  still  remained  in  th« 
Names  of  his  Executors. 

The  Bill  was  filed  by  the  Bepresentatives  of  Thomas  Lennox  Frederick^ 
who  survived  Carlton,  the  other  Executor,  against  Edward  Boscawen 
Frederick  and  the  Husband  and  Children  of  Augusta  Prescoit,  praying 
that  the  Bights  and  Interests  of  the  several  Parties  interested  in  the  Stock, 
and  in  the  Annuity  payable  during  the  life  of  Edward  Boscauh 
[  *469  ]  en  Frederick,  might  *be  declared,  and  that  the  same  might  be 
divided  amongst  the  Persons  who  should  be  declared  entitled 
thereto. 

Sir  E.  Sugden  and  Mr.  Tennanb,  for  the  Plaintifi : 
The  Children  of  Mrs.  Prescott  contend  that  the  words :  ^^  But  if  all 
such  Child  or  Children  of  my  said  Daughters  respectively,  or  both  of  them^ 
shall  die  under  the  age  of  21  years,  then  upon  Trust  that  my  said  Exeou. 
tors  shall  and  do  pay  the  said  Trust  Money,  and  the  Interest  and  Proceeds 
thereof,  to  such  Person  or  Persons  as  shall  then  be  entitled  to  my  Personal 
Estate,"  introduce  a  Gift  over  to  them.  But  that  is  not  so.  The  whole 
frame  of  the  Will  shows  that  the  Testator  intended  equality  amongst  his 
Children.  The  word  ^'  respectively"  is  a  word  of  severance,  and  the  words 
*'  or  both  of  them"  are  put  in  opposition  to  it.  What  the  Testator  meant, 
was  that,  if  the  Children  of  either  of  his  Daughters  should  die  under  21, 
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thcD  the  Trust  Money,  that  is  the  Share  to  which  that  Daughter  was  enU* 
tied  for  her  life,  should  go  to  the  Persons  then  entitled  to  his  Personal  Es- 
tate ;  and,  if  the  Children  of  both  his  Daughters  should  die  under  21,  then 
that  the  Shares  to  which  they  were  both  entitled  for  their  lives,  should  go 
over.     Cross  Limitations  therefore  are  out  of  the  question. 

There  are  three  ways  in  which  the  Gift  *^  to  such  Person  or  Persons  as 
shall  then  be  entitled  to  my  Personal  Estate,"  may  be  considered,  first,  as 
a  general  intestacy,  and  then  Lucy*9  Share  will  go  to  the  Testator's  Next 
of  Kin  at  bis  death.  Second,  as  a  Uift  to  the  Sons  with  reference  to  the 
Donation  to  them  of  that  part  of  the  Property  which  was  given  to  them 
absolutely.  Third,  as  amounting  to  a  Gift  to  the  Persons  who 
would  bo  the  Next  of  Kin  of  the  Testator,  either  *at  his  own  [  *470  ] 
death,  or  at  the  death  and  failure  of  Issue  of  Luey. 

We  submit  that  it  is  a  Gift  to  the  Persons  who  would  have  been  entitled 
to  his  Personal  Estate  at  his  death,  if  he  had  died  Intestate.  Doe  7.  Lato* 
9on  (a)  ;  Holloway  v.  Holloway  (Jh')  ;  Doe  v.  Prigg  (c).  The  true  con- 
struction of  the  Gift  over,  is  either  that  it  amounts  to  a  declaration  of  In- 
testacy, or  that  it  is  a  Disposition  which  amounts  to  the  same  as  would  taka 
place  on  failure  of  a  Disposition. 

Mr.  Knight  and  Mr.  Cftandlesi  for  the  Defendant,  Udtvard  Boeeawen 
Frederick : 

To  imply  Cross  L'mitations  in  th's  Case,  would  be  repugnant  both  to  the 
Scheme  and  to  the  Language  of  the  Will. 

The  most  sensible  construction  that  can  be  put  upon  the  words :  ^^  to 
such  Person  or  Persons  as  shall  then  be  entitled  to  my  Personal  Estate,*' 
is  that  they  mean  such  one  of  the  Testator's  Residuary  Legatees  as  should 
be  then  living,  or,  such  Person  or  Persons  as  should  then  be  entitled  to  the 
residue  of  his  Personal  Estate,  \dtrU  the  Share  of  Lu<^.  The  word  thtn^ 
cannot  be  rejected.  In  Uolloway  v.  HoUotbaj/y  no  adverb  of  time  was 
used ;  and  in  Doe  v.  Lawion^  the  word  then^  was  not  used  in  the  sense  in 
which  it  is  here.  The  Person  who  was  to  take  under  the  Gift  over,  was  to 
be  ascertained  at  the  time  when  the  Property  came  into  Possession.  If 
the  word  ihen^  is  rejected,  Lucy  herself  would  be  entitled  to  a  Share  under 
the  Gift  over.     Bird  v.  Jfood  (rf). 

•Mr.  Tre^love  for  the  Defendant,  Tliomae  Preueott^  the  Per-  [  •471  ] 
sonal  Representative  of  Augusta  Preecott : 

No  cross  Limitations  are  created  by  this  Will.  The  words,  «  fop  their 
respective  lives"  and  "  respectively,"  which  are  words  of  severance,  are  used 
throughout  the  Will.    The  expression,  "  the  Trust  Money,"  means  the  Cap- 

(a)  a  East,  S7S.  («)  ^  Bam.  &  Crest.  231. 

(&)  6  Yes.  399.  {d)  S  81m.  &  Sto.  400. 

Tofc.  V.  87 


4T2  CASES  IN  CHANCERY. 


18SSw-*Fredeiick  ▼.  Tomer. 


ital  of  each  Daaghter's  Share.  Cross  Limifcations  eannot  !>e  implied,  iraless 
the  whole  Fund  is  to  go  over  at  once.  That  is  not  so,  here.  It  wonld  be 
absurd  to  imply  Cross  Limitations  in  fayour  of  the  Grandchildren,  ivhen  the 
Testator  has  not  created  them  in  faTOur  of  his  own  Children.  He  bas  not 
made  Cross  Gifts  as  to  the  Annuity ;  then  why  is  H  to  be  inferred  that  he 
meant  to  make  them  as  to  the  reridae  ? 

Under  the  Gift  over,  the  Next  rf  Kin  of  the  Testator  at  the  tine  of  his 
death,  are  entitled.  Doe  v.  Laiw%(m.  The  word  then  was  ased  ia  tbat 
Case. 

[The  Vice-chancellor  t — ^It  was  not  used  as  deseriptire  of  the  Person  who 
was  to  take  at  a  particular  time.  It  was  not  annexed  to  the  character  of 
the  Person  who  was  to  take ;  bat  to  the  Gift.] 

Tho  Decision  in  Bird  y.  Wood  was  founded  on  the  particular  expreaaion, 
in  that  Case,  that  the  Stock  given  to  the  Next  of  Kin,  was  to  beoonaidered 
as  vested  from  the  time  of  the  Testatrix's  death. 

Mr.  Pepys  and  Mr.  ffodgsouj  for  the  Children  of  Mra.  Preeeott : 

We  claim  by  virtue  of  an  implied  Gift.    The  Gift  over  eontemplatea  an 

event  that  has  not  happened ;  for  all  the  Children  of  the  Teata- 

[  *472  ]     tor's  Daughters  have  not  died  ^under  21.    The  Gift  over  is  not 

to  take  effeet,  anleas  the  Children  of  both  Daughters  die  ander 

21.    The  Testator  has  used  words  which  are  useless.    If  the  words  ^  or 

both  of  them,''  were  left  out,  his  Bieaning  would  be  elear. 

If  both  Lucy  and  Augusta  had  had  Children,  none  of  them  would  have 
taken  vested  Interests,  except  on  their  attainiag  21.  The  attaining  of 
that  age  is  annexed  to  the  Gift.  In  Ske/f  v.  Sttmee  <e).  Sir  W.  Qrandj 
M.  B.,  says :  ^^  I  have  said  IJhat  I  thought  the  decision  of  Seott  t.  Barffs- 
man,  right  in  its  result,  tiiough  not  for  the  reason  assigned.  There  was  no 
Gift  to  the  Daughters,  but  in  the  direction  to  the  Trustee  to  divide  the  Fund 
among  them,  at  their  respective  Ages  of  21  Years.  The  Age  of  21  was, 
therefore,  part  of  the  description  of  the  Legatees  among  whom  the- Division 
wos  to  be  made.  On  that  principle,  Lord  Boeelyn^  after  censideratien  and 
looking  into  the  Authorities,  decided  the  Case  of  Bat$ford  y.  KtibelL** 
The  words  here  used  are  sufficient  to  vest  the  whole  in  tix)  Children  of  that 
Daughter,  who  alone  had  Children  that  attained  21.  In  Boe  v.  OlayUm 
(/),  it  was  decided  that  there  was  no  impediment  to  implying  Cross  Re- 
mainders between  the  Children  of  two  distinct  Families. 

It  would  be  plain  tliat  the  Children  of  Mrs.  Preeeott  have  become  enti- 
fled,  in  the  events  that  have  happened,  to  the  whole  Fund,  if  the  words  of 
tte  Gift  over  were  transposed :  they  would  then  run  tiios :   ^^  But,  if  all 
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8ach*Child  or  Children  of  both  my  said  Daughters  shall  die  an- 

der  the  age  of  21  Tears  respectively,  •then  upon  Trust  that  my     [  MTS  ] 

said  Executors  shall  pay  the  said  Trust  Money,  and  the  Interest 

and  Proceeds  thereof,  to  such  Person  or  Persons,  &c."    The  words,  "  the 

ttud  Trust  Money,"'  mean  the  whole  of  the  Money  that  should  have  been 

m vested.    In  questions  of  this  nature,  no  eflfect  has  been  given  to  the  word 

"  respectively."     Gheen  v.  Stephens  (^). 

If  the  construction  which  we  have  contended  for  is  not  the  proper  construe- 
fioQ,  then,  under  the  words  of  the  Gift  over,  Mrs.  Preecott^B  Children,  are 
entitled  to  a  Share  of  the  Funds,  as  a  class  of  Persons  then  entitled  to  the 
Testator's  Personal  Estate. 
The  Vicb-Chai^cbllor  : 
There  is  no  pretence  for  implying  Cross  Limitations  in  this  Case.    The 
Testator,  in  the  Clause  in  which  he  declares  the  Trusts  and  Limitation  to 
which  the  Shares  of  his  Daughters  shall  be  subjected,  endeavors,  for  the  sake 
of  brevity,  to  use  words  which  shall  apply,  at  once,  to  the  Share  of  each  Daugh- 
ter ;  and  he  uses  the  word  *^respectiv^ely,"  in  order  to  discriminate  between 
the  two  Daughters.     The  proper  construction  to  be  put  upon  the  Clause,  is 
that,  if  either  of  the  Daughters  should  die  without  leaving  any  Children  or 
Child  who  should  attain  21,  then  the  Share  of  that  Daughter  should  go  over ; 
and,  if  they  both  died  without  leaving  any  such  Children  or  Child,  then  that 
the  Share  of  both  Daughters  should  go  over. 

With  respect  to  the  GTift  over,  we  must  put  such  a  constnitioit 
upon  it,  as  will  make  the  "WHU  throughout,  •consistent  with  itself.  [  ^474  ] 
The  Testator  clearly  intended  that  the  Persons  who  should  take  the 
Share  of  Lucy,  if  she  died  without  leaving  a  Child  who  should  attain  21, 
should  be  the  same  as  those  who  would  take  the  Annuity,  which  is,  in  the 
first  instance,  given  to  Lucy.  Taking  therefore  the  first  and  last  Clauses 
together,  it  appears  that  the  Testator  intended  that  the  character  of  the  Ta- 
kers was  to  be  determined  wheu  the  contingency  happened ;  that  is  to  say,  that 

ther  were  to  be  the  Persons  who  should  then  bo  entitled  to  his  Personal  Ea- 

ft 

tate.  But,  in  this  Will,  it  is  impossible  to  annex  any  clear  meaning  to  the 
words  :  "  Such  Person  or  Persons  as  shall  then  be  entitled  to  my  Personal 
Estate:"*  for,  when  the  event  took  place,  he  would  have  no  Personal  Estate, 
as  it  would  all  be  distributed. 

My  opinion  is  that  the  Testator  has  not  sufficiently  described  the  character 
to  be  borne  by  the  Persons  who  were  to  take  the  Annuity  and  Lucy^s  Share 
of  his  Residuary  Estate,  at  the  time  when  the  Gift  over  was  to  take  effect, 
and  therefore  that  they  must  go  as  in  the  case  of  an  Intestacy. 

Declare  that  the  Gift  over  is  void  for  uncertainty. 

(f )  17  Ym.  64.  71. 
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[  MTS  ]  •Ward  v.  Pomfret. 

1832:  12th  and  1 3th  November. — Tithea.— Evidence. 

In  ft  Tiihe  Suit,  hy  a  Vicar,  old  Overseers*  AccoHUt^,  mentioning  that  a  Sum  had  been  rcccir- 
c<I,  from  the  Vicar,  in  respect  of  a  Modus,  payable  to  him,  are  admusiblc  for  the  Defend- 

OXitS. 

This  was  a  Suit  for  Small  Tithes,  by  the  Vicar  of  Tenterdenj  in  ^entj 
against  the  Occupiers  of  Lands  in  the  Parish.  The  Defendants  alleged 
that  a  Modus  was  payable  to  the  Vicar,  in  lieu  of  the  Tithes  claimed  by 
him  ;  and,  in  support  of  that  allegation,  they  produced  a  Book  containing 
the  Accounts  rendered,  by  the  Overseers  of  the  Parish,  of  the  Sums  re- 
ceived by  them,  in  1719,  in  respect  of  Poors'  Rates,  and  in  which  there  was 
an  entry  of  a  Sum  received,  from  the  Vicar,  in  respect  of  a  Modus. 

Mr.  Boteler  and  Mr.  Wright^  for  the  Plaintiff,  objected  to  the  admissibili- 
ty of  the  Document,  on  the  ground  that  it  did  not  show  that  any  Itate  was 
made,  and  because  the  Vicar  was  not  a  Party  to  it. 

Sir  JP.  Sagden^  Mr.  Knight^  and  Mr.  (?.  Richards^  for  the  Defendants, 
said  the  Book  was  a  Public  Document ;  that  the  Rate  was  proved  by  the 
Receipt ;  that  an  entry  made  by  a  Man-midwife,  in  bis  Books,  of  a  Sum  paid 
to  him  on  a  certain  Day,  for  delivering  a  Woman  of  a  Child,  was  evidence, 
indirectly,  of  the  time  of  the  Child's  birth :  Sigham  v.  Bidgway  (a) :  and 
an  entry,  in  an  Attorney's  Books,  of  a  Sum  paid  to  him  for  preparing  Re- 
covery-deeds, was  Evidence  that  the  Recovery  had  \  been  suffered,  Warren 
y.  Orenville  (6)  ;  that,  on  the  same  principle,  the  entry  in  the  Overseers' 
Accounts,  was  Evidence  that  a  Modus  was  then  existing  which  was  recog- 
nized by  the  Parties. 
[  •476  ]        •The  Vice  Chancellor  : 

The  question  is  whether  this  Book  is  admissible  ;  the  effect  of 
it  is  a  different  question.  I  think  that  it  is  admissible  as  an  account  of 
Money  received  by  Persons  professing  to  be  authorized  to  receive  it.  Sup- 
pose the  question  had  been  whether,  in  1719,  there  was  a  piece  of  Land,  in 
the  Parish,  called  Ox  Close;  and  that  an  Entry  was  found,  in  this  Book,  of 
a  certain  Sum  received  in  respect  of  Ox  Close,  That  entry  would  be  re- 
ceivable to  show  that  there  was  a  Tenement  of  that  name,  in  the  Parish. 
The  Book  is  now  produced  to  show  that  there  was,  in  1719,  such  a  species 
of  Property  belonging  to  the  Vicar,  as  a  Modus ;  and  I  think  that  it  is  re- 
ceivable to  show  that,  in  1719,  there  was  a  reputation  in  the  Parish  that 
a  species  of  Property,  bearing  the  description  of  a  Modus,  was  payable  to 
the  Vicar. 

(a)  10  East,  109.  (6)  s  Stxugt,  1129. 
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Plaintiff  hnd  subpoenaed  tho  Defendants'  Agent  to  prodace,  at  the  bearing,  a  Parisb  Book  in 
hid  cQStodj.  Held  that,  as  it  was  a  Pablic  Document,  and  in  the  possession  of  the  Defend- 
ants' Agent,  the  Defendants  were  entitled  to  have  it  produced  and  read  at  tho  hearing,  for 
their  benefit 

The  Plaintiff  wishing  to  have  a  Book,  which  was  in  the  custody  of  the 
Defendants'  Agent,  prodaced,  at  the  hearing,  on  his  behalf,  had  served  the 
Agent  with  a  Subpoena  dvices  tecum,  for  that  purpose,  and  the  Agent  attend- 
ed  accordingly.  The  Defendants*  Counsel  required  the  Book  to  be  produc- 
ed in  order  that  they  might  show  that,  in  1718,  a  Person,  named  Turnery 
was  Vicar  of  the  Parish.  Tho  Plaintiff's  Counsel  contended  that  no  use 
ought  to  be  made  of  the  Book,  by  the  Defendants,  as  it  was  the  Plaintiff's 
Exhibit,  who  might  use  it  or  not,  as  he  thought  proper. 

But  the  Vice-chancellor  ruled  that  tho  Book,  being  a  Public  Document, 
belonged  neither  to  the  Plaintiff,  nor  to  the  Defendant,  and  that, 
as  it  was  produced  by  *tho  Defendants'  Agent,  the   Defendants     [  *477  ] 
were  entitled  to  inspect  it,  and  have  the  benefit  of  it. 

The  Defendants  then  tendered  a  Modus  Receipt,  signed  by  Turner^  as 
Vicar,  and  dated  in  1718,  which,  after  some  objection  on  behalf  of  the 
Plaintiff,  was  held  to  be  receivable. 


In  a  Tithe  Suit  by  a  Virar,  for  Small  Tithes,  Depositions  of  deceased  witnesses  in  an  old 
Suit,  by  the  Rector,  for  Great  Tithes  of  the  Parish,  were  received  as  Eridence. 

The  Defendants  next  produced  the  Proceedings  and  Depositions  in  a 
Suit  relating  to  the  Great  Tithes  of  the  Parish,  which  was  instituted  in  the 
Reign  of  Charles  2,  by  the  then  Bector,  against  the  Occupiers.  The  De- 
pOBiuons  mentioned  that  a  Modus  was  payable,  to  the  Vicar,  for  the  Small 
Tithes  of  the  Parish. 

The  Plaintiff's  Counsel  said  that  the  Depositions  were  not  receivable,  as 
the  Vicar  was  not  a  party  to  the  Suit,  and,  therefore,  it  was  ree  inter  alios 
acta.  The  Defendants'  Counsel  said  that  the  Depositions  were  admissible, 
as  being  Declarations  by  deceased  Persons,  who  were  wholly  disinterested  at 
the  time.  Freeman  v.  PhiUipps  (c). 
The  Vice-chancellor  : 

It  appears  from  what  Lord  Ellenboroughy  C.  J.  is  reported  to  have  said 
in  the  Case  cited,  that  the  Depositions  produced  in  that  case,  were  made  by 
the  Witnesses  in  a  Cause  in  which  the  question  then  in  discussion,  was  not 
the  same  as  in  the  one  tried.  It  seems  to  me  that,  according  to  the  princi- 
ple of  that  DecbioUi  the  Depositions  produced  in  this  Case,  are  admis- 
sible. 

(e)  4  If.  &  8.  416 
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[  MTS  ]     •The  ATroRNHY-GBaffERAL  v.  The  Haberdashbbs*  Cowtakt. 

1832:  15th  NoTember.^CAortfy. 

The  Defendants,  and  other  Companies,  were  formerly  obliged  to  keep  a  Stock  of  Com,  for  the 
sapply  of  the  Blarket,  and  to  sell  it  when  the  Lord  Mayor  directed,  and  he,  on  some  occa- 
sions, fixed  the  price.  In  1646,  an  Estate,  was  conveyed  to  Trastees  in  Trost  to  paj,  oat  of 
tho  Rents,  certain  Annual  Snms.  One  of  the  sure*  was  to  be  paid,  to  the  I>efendaDts,  for 
the  increase  of  their  Stock  of  Com,  for  the  iervice  of  the  Market  Some  of  the  other  Sams 
were  given  for  clearly  charitable  purposes.  Held  that  the  Gift  to  the  Defendants,  was  not  a 
Charity,  and  that,  the  Purpose  of  it  having  failed,  they  were  entitled  to  applj  it  to  their 
CoipcHtite  purposes. 

By  Lease  and  Release  of  the  17th  and  21at  of  Angost  1646,  Henry 
Hazlefoot^  a  Member  of  the  Company,  conveyed  an  Estate  in  JEs9ex^  which 
was  then  let  for  701.  a  year,  to  certain  Persons,  Members  of  the  Court  of 
Assistants  of  the  Company,  in  Fee,  upon  Trust,  yearly,  for  ever,  to  pay, 
employ  and  dispose  of  all  the  Bents,  Fines,  Issues  and  Profits  thereof,  as 
follows :  To  the  Churchwardens  of  St.  Nichola%  Cole  Abbey,  in  I/mdany  81., 
to  be  divided  amongst  the   Lecturer,   Clerk  and  Sexton  of  the  Parish  as 
therein  mentioned ;  20«.  a  piece  to  20  poor  decayed  Housekeepers  free  of 
the  Company  of  Haberdashers  ;  to  St.  Thoma%^8  and  three  other  Hospitals, 
four  Sums  amounting  together  to  20^  ;  to  each  of  the  four  Prisons  in  X/on- 
dan,  509.,  to  be  distributed,  by  the  Master  and  Wardens  of  the  Company, 
a»  therein  mentioned :  To  the  Master  and  Wardens  of  the  Company,  8/. 
yearly, /<?r  inerecMe  of  their  Stock  of  Com  for  the  service  of  the  Market  in 
London :  To  the  four  Wardens,  for  their   pains,  40«.  yearly :  To  the  Clerk 
of  that  CompBny,  20a.  yearly  ;  to  the  two  Beadles,  and  the  Porter  of  the 
Company,  6«.  8d.  a  piece,  yearly :  the  rest  and  residue  of  the  said  Rent9 
and  Profits  to  be  paid,  yearly ^  to  the  said  Master  and  Wardens,  for  thefuT' 
iher  increase  of  their   Stock  of  Com.     Provided   that,  if  the 
[  *479  ]     Bents  and  Profits  *of  the  Estate  should  fall  short,  or  cenld  not 
be  received  to  pay  the  yearly  Sums  aforesaid,  then  the  payment 
thereof  should  be  forborne  and  not  be  paid  until  such  time  as  the  Bents  and 
Profits  received  should  be  able  fully  to  satisfy  the  same  ;  saving  the  8/* 
yearly  tc  St.  Nicholas  Cole  Abbey,  which  was  duly  to  be  paid,  notwithstand- 
ing such  falling  short. 

About  60  years  ago,  the  Estate  was  conveyed,  by  the  then  Trustees,  to 
the  Company  upon  the  Trusts  declared  by  the  Belease  of  1646.  The  Es^ 
tate  was  now  of  the  Annual  Value  of  190Z.  The  Company  however  had 
never  increased  the  Payments  to  the  Charities,  but  had  applied  the  surplus- 
Befits  to  their  Corporate  purposes,  and  as  their  own  Property. 

The  Information  alleged  that  the  Bents  had  become  much  more  than  sii& 
ficient  for  the  purposes  mentioned  m,  tlM  Balease,  and  that  the  Charities 
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oaght  to  be  increased  ia  proportion  to  the  increased  Bents :  and  it  prayed 
that  the  Bents  ought  be  administered  according  to  the  intention  of  the  Do- 
nor, or  as  near  thereto  as  circumstances  would  admit,  and  that  the  Maiter 
might  settle  a  scheme  for  the  future  applieation  of  the  Bents,  and,  if  nec- 
essary, that  the  Estate  might  be  vested  in  Trustees  for  the  benefit  of  the 
Charity. 

The  Company,  by  their  Answer,  denied  that  the  whole  Bents  of  the  Es- 
tate were  given  for  the  charitable  purposes  mentioned  in  the  Information,  or 
any  other  charitable  purposes,  for  that  the  Estate  was  given  to  them  charg- 
ed  with  certain  specified  Annual  Payments,  by  way  of  Charity,  amounting 
to  58/.  only,  and  the  remainder  of  the  Bents  was  given  for  the 
absolute  benefit  *of  the  Company,  to  be  employed  by  them  in  [  *480  ] 
the  bcrease  of  their  Stock  of  Corn,  or  otherwise,  for  their  bene- 
fit, as  they  should  think  fit :  that,  in  the  year  1646,  and  for  some  time 
previously  and  subsequently  thereto,  it  was  the  Custom,  in  the  City  of  Lof^ 
don,  to  provide  against  scarcity  of  Com  in  the  City,  by  requiring  each  of 
the  Chartered  Companies  to  keep  in  store,  in  their  Granaries,  a  certain 
quantity  of  Com,  which  was  to  be  renewed  from  time  to  time,  and,  when 
required  for  that  purpose,  to  be  produced  in  the  Market  for  Sale,  at  such 
times,  and  in  such  quantities,  as  the  Lord  Mayor  or  the  Court  of  Common 
Council  should  direct :  that  such  Custom  was  greatly  burdensome,  and  oc- 
casioned great  expense  and  loss  to  the  Companies,  for  that,  in  times  of 
scarcity,  when  Com  was  of  great  price,  Precepts  were  issued,  by  the  Lord 
Mayor,  to  the  Companies,  requiring  them,  under  Penalties,  to  provide  in 
store  certain  quantities  of  Com,  not  for  any  purpose  of  charitable  distribu- 
tion, but  to  supply  the  demand,  by  Sale  in  the  Cora  Market  of  the  City : 
that  upon  some  of  such  occasions,  the  market  Price  for  the  Corn  to  be 
Sold,  was  fixed  by  the  Lord  Mayor,  without  regard  to  the  Price  at  which  it 
had  been  purchased :  that,  for  the  purpose  of  complying  with  such  Precepts, 
it  was  frequently  necessary  to  exact  large  Money  Contributions  from  the 
Companies,  and  from  the  Freemen  and  Members  thereof,  and,  the  better  to 
answer  such  Exactions,  it  was  the  Custom  of  the  Companies  always  to  keep 
a  large  Store  of  Com,  which  they  sold,  from  time  to  time,  when  it  was  not 
likely  to  be  required,  by  Precept,  for  the  use  of  the  Market ;  and  they  re- 
purchased other  quantities,  for  Store,  in  times  of  abundance,  and  thereby 
made  Profits  by  the  Sale  and  Purchase  of  Com ;  and  the  Stock 
of  Com  so  kept  and  formed,  was  part  of  the  Corporate  ^Posses-  [  *481  ] 
sions,  and  was  the  Property  of  the  Company  ;  and  the  Profits 
made  by  such  Dealings  were  added  to  the  Corporate  Funds :  that  such 
Dealings  had  long  ceased,  and  the  Funds  appropriated  to  them,  were  ap- 
plied to  other  purposes  of  the  Company :  that  they  had  duly  paid  the  Chari- 
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table  Payments  charged  upon  the  Estate :  and  they  suhmitted  that  the 
Rents,'  after  payment  thereoat  of  the  Charitable  Payments,  were,  and  al- 
ways had  been  applicable,  in  their  hands,  either  for  the  Purchase  or  increase 
of  their  Stock  of  Com,  or  for  any  other  purpose  which  they  might  think  fit. 

The  Defendants  proved,  by  old  Documents,  the  Statement,  ia  their  An- 
swer, as  to  the  mode  in  which  it  had  been  customary  to  provide  against  a 
scarcity  of  Corn  in  London. 

Sir  E.  Sugdeuy  and  Mr.  Bethellj  for  the  Relator : 

At  the  time  when  the  Charity  was  founded,  the  Rents  of  the  Estate  amount- 
ed to  70/.,  and  the  Payments  amounted  exactly  to  the  same  Sam  ;  conse- 
quently,  it  is  a  general  dedication  of  the  Rents  to  Charity  ;  and;  as  the  Bents 
are  increased,  the  Payments  to  the  Charities  must  be  increased.     The  keep- 
ing up  of  a  Stock  of  Com,  was  a  burden  to  the  Company,  and  a  benefit  to 
the  Public.     It  was  a  Charity  in  the  strict  sense  of  the  word  ;  for  no  one 
can  doubt  that  the  object  of  the  Donor,  was  that  the  Market  should  be  well 
supplied  with  Corn,  so  as  to  enable  the  Poor  to  purchase  it  at  a  cheap  rate. 
A  Provision  for  building  or  repairing  Bridges,  or  doing  any  other  act  for  the 
public  benefit,  is  a  Charity.     But,  if  the  Residue  was  given,  merely  to  re- 
lieve the  Company  from  a  burden,  still  it  is  a  Charity,  within  the 
[  *48^  ]     meaning  of  43  Eliz.  c.  4,  and,  though  the  purpose  of  *the  Gift  has 
failed,  the  Court  will  direct  the  Master  to  settle  a  scheme  for  its 
Application.     Attorney  general  v.  Johnson  (a)  ;  Attorney-general  v.  Brown 
(li)  ;  Attorney- general  v.  Corporation  of  Dublin  ((?)  ;  Attorney-general  v. 
Heelis  (d)  ;  Attorney-general  v.    Corporation  of  Carlisle  (e)  /  Ex  parte 
Jortin  (/)  ;  Attorney-general  v.   Oglander  (^). 

Mr.  Knight  and  Mr.  R,  Roupell^  for  the  Defendants,  were  stopped  by 
the  Court. 

The  Vicb-Chancellor  : 

The  Question  is  whether  this  Donation  was  made  for  relieving  the  Buyers 
of  Corn  generally,  or  whether  it  was  not  made  for  the  purpose  of  lessening 
the  burthen,  under  which  the  Company  lay,  of  providing  Corn,  whenever  the 
Lord  Mayor  might  think  right  to  direct  them  so  to  do,  by  his  Precept.  I 
think  that  the  Donor  had  no  Intention  but  to  relieve  the  Company  from  the 
burthen.  For,  according  to  the  account  of  the  Custom  given  in  the  Answer, 
the  Stores  of  Corn  were  to  be  provided  and  kept  up  by  the  several  Chartered 
Companies  of  London.  The  Stock  of  Com  was  provided  by  the  Companies, 
not  for  the  Purpose  of  its  being  sold  at  a  cheaper  Rate,  but  merely  in  order 
that  there  might  be  always,  in  the  Market,  a  sufficient  quantity  of  Corn  to 

(a)  Amb.  190.  (h)  1  Swanst  26i.  (c)  1  Bligb,  N.  8.  SIS. 

{d)  2  Sim.  &  Stn,  67.  (e)  AnU,  Vol.  IL  p.  437.  ( /)  7  Vm.  340. 

{g)  3  Bro.  C.  C.  166. 
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meet  the  Demands  of  those  who  wanted  to  purchase  iU  For  it  is  observable 
that  the  Answer  states  that  the  Corn  was  to  be  sold  at  such  Times,  and  in 
such  Quantities,  but  not  at  such  Prieei,  as  the  Lord  Mayor  should  direct. 

[Mr.  Btthtll  here  mentioned  that  the  Gifc  was  expressed  to  be  made,  to 
the  Company,  for  the  increoBe  of  their  Stock  of  Corn,  and  not  to  relieve 
them  from  the  burden  of  complying  with  the  Precept  of  the  Lord  Mayor ; 
and  that  the  Answer  stated  that,  on  somo  occasions,  tho  Market  Price  of 
the  Com  to  be  sold,  was  fixed,  by  the  Lord  Mayor,  without  regard  to  the 
Price  at  which  it  had  been  purchased  for  Store  by  the  Companies.] 

It  comes  to  the  same  thing.  On  some  occasions  the  Lord  Mayor  might 
fix  the  Price,  on  others,  he  might  not  If  I  am  to  take  the  account  of  the 
Custom  given  in  the  Answer,  as  true,  it  is  manifest  that  the  Custom  operat- 
ed as  a  burden  on  the  Company :  and  tho  Donor,  when  he  made  this  Gift, 
intended  to  diminish  that  burden,  and  not  that  the  Money  should  be  applied 
for  the  purchase  of  Com  for  tho  Benefit  of  the  Public.  Had  he  intended 
otherwise,  he  would  havo  directed  the  Money  to  be  applied  in  the  Purchase 
of  Corn  for  the  service  of  the  Market  in  London,  He  does  not,  however, 
use  those  words,  but  says :  *^  For  the  increase  of  their  Stock  of  Corn  for 
the  service  of  the  Market  in  London^  which,  by  the  Custom,  they  were 
bound  to  keep.  He  therefore,  evidently  intended  to  mitigate  the  burthen, 
under  which  this  Company  lay,  of  providing  Corn.  Next  but  one  to  this 
Donation,  there  follows,  in  the  Release,  a  Gift,  to  the  two  Beadles  and  the 
Porter  of  the  Company,  of  6s.  %d.  a-piece,  yearly.  Now  suppose  that  the 
Company,  in  after  times,  did  not  think  proper  to  have  more  than  one  Beadle ; 
it  could  not,  surely,  be  said  that  there  was  a  Donation  of  6s.  %d.  for  the 
Benefit  of  the  Public  ?  All  these  Gifts  must  bo  taken  in  con- 
nection with  each  other ;  and  as,  by  the  Gift  to  the  *Bead1es  and  [  M8i  ] 
Porter,  he  mitigated  the  burthen  of  supporting  the  Establishment, 
so,  by  the  Gift  of  the  8/.  per  Annum  to  the  Company,  he  has  mitigated  the 
burthen,  to  which  they  were  subject,  of  providing  Com  for  the  service  of 
the  Market.  This  Gift,  therefore,  was  intended,  substantially,  for  the 
Benefit  of  the  Company,  though  it  was  to  be  applied  in  a  particular  manner ; 
and,  if  it  cannot  be  so  applied,  then  the  Company  may  dispose  of  it  as  they 
may  think  proper. 

The  Donor  then  gives,  the  Best  and  Residue  of  the  Rents,  to  the  Com- 
pany, for  the  further  Increase  of  their  Stock  of  Corn.  He,  therefore,  con* 
templated  that  there  might,  by  possibility,  be  a  Surplus  of  the  Rents  after 
the  Payments  which  he  had  before  directed,  had  been  made  ;  and,  as  be  in- 
tended the  previous  Donation  to  the  Company  for  the  same  purpose,  to  be 
for  their  Benefit,  and  not  for  the  Benefit  of  the  Public,  he  must  bave  meant 
this  latter  Gift  sJso  to  be  for  their  Benefit. 
Vol.  V.  88 
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My  opinion,  therefore,  18  that  the  otject  of  ttis  Information   has  totally 
failed,  and  that  it  must  be  dismissed,  with  Costs  to  be  pwd  by  tKe  Relator.* 


His  Eomvy  after  delivering  his  Jodgment,  said  that  the  Defendants'  Evi- 
dence must  be  entered  as  read ;  fbr  tiiat,  when  a  Bill  was  dismissed  after 
hearing  the  Plaintiff's  Counsel  only,  the  Defendant  would  not  be  entitled  to 
the  Costs  of  his  eviddnce,  unless  it  was  entered  as  read. 


»,-••'•»•♦«»         *■•(»     «  tM         Itl    $  ■»»#t 
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Testator  beqneathed  the  Besidne  of  his  Real  and  '  Personal  Estate,  to  hia  Widow,  her  Heira, 
Executors  and  AdmlDistrators :  **  having  a  perfect  confidence  she  wiU  act  np  to  thoee  riewa 
which  I  have  communiciited  to  her,  in  the  nltinmte  disposal  of  my  Property  after  her  de- 
cease." The  Testator's  Widow  died  intestate.  Tte  Bill  alleged  that  the  Testator  had  be- 
queathed the  Residue  of  his  Property,  to  hia  Wife,  on  the  Adth  of  a  Ptomise  that  she  would 

'  dispose  of  his  propei^  in  faronr  of  the  Plaintiffa,  who  were  Natnial  Chfldren  of  the  Tes- 
tator. The  Conrt,  on  Motion  supported  by  Affidayita  rerifying  the  Allegation,  granted  a 
Receiver  of  the  Real  Estates,  against  their'Heir  and  second  Husband  of  the  Widow. 


The  Bill  stated  that  Sir '2^.  StcAneBy  deceased,  Was,  at  the  titne  of 
ing  his  Will,  desirous  of  diaking  06tiie  Provisidn  for  the  Plaihtiflb,  HartfWSi 
Margaret  Thdrmtfine  Podmore^  O^ho  were  geueifaHy  understood  to  be  his 
Natural  Daughters)  iiiid  hbd  detetmtned  to  give  to  them,  ftfter  the  death  of 
Lady  ^Stainet,  his  Wife,  the  R^diie  bf  Us  Property :  iiiat  Sir  T.  Sudnes 
communicated  his  determiiliiifion  to  his  Wifo,  upon 'Which  she  proposed  that 
he  should  leate  the  Residue  of  his  Property  to  h^r,  imd  profiled  b  carry 
his  determination  in  &vour  of  the  Plldntiflb,  into  effect :  that,  upbn  tlie  faith 
of  such  Promise,  Sir  T.  Surinea  made  his  Will,  dated  the  5th  day  of  July 
1880,  and  in  the  following  words :  ^^  I  give  to  my  Friend  Sir  WMam  Bol- 
ton^ his  Executors,  Adndnidtrators  and  Assigns,  the  Smn  of  1,0001.,  to  be 
paid  to  him  immediately  after  the  decease  of  my  dear  Wife,  S.  T.  Staines : 
and  I  give  to  Dr.  Daniel  Jarvis^  his  Executors,  Administrators  and  Assigns, 
the  like  Sum  of  1,0001.,  as  a  proof  of  the  high  Esteem  I  entertain  for  him, 
to  be  pud  to  him  immediately  after  the  decease  of  my  dear  Wife :  and,  as 
to  all  the  Rest,  Residue  and  Remamder  of  my  Estate,  of  every  Nature  and 
Kind,  and  all  the  Property  I  have,  I  give,  devise  attd  bequeath  the  sathe  to 
my  said  dear  Wife^4er  Heirs,  E^eecutors,  Administrators  *  and  As- 
[  *486  ]    signs,  for  her  *own  separate  Use  and  Enjeytxient,  hamg  a  peitfeei 

«  Affinned  by  ihe  Lord  Ckmctllor.    See  1  Mylne  &  Keen,  420. 
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Gmfidence  she  will  €Ut  up  to  those  views  which  I  have  communic(U» 
edto  her  in  the  ultimate  disposal  of  my  Property  after  her  decease.  And 
I  do  hereby  appoint  my  dear  Wife  and  Thomas  Sodgkinsony  Esq.,  Ezecu- 
triz  and  Executor  of  this  m;  Will."  The  Bill  farther  stated  that  Sir  Thh 
tnas  Staines  died  on  the  13th  of  Jnly  1830,  and  in  September  following, 
Ladj  Staines  proved  his  Will :  That,  in  April  1831,  Lady  Staines  made 
her  Will,  which  was  in  exact  conformity  with  the  aforesaid  Desire,  and  De- 
termination  of  Sir  Thomas  Staines  in  favoar  of  the  Plaintiflb,  and  was  made 
for  the  purpose  of  carrying  his  views  into  eflfect,  and  that  Lady  Staines 
thereby  disposed  of  all  the  Estate  and  Property  of  Sir  Thomas  Staines^ 
which  would  remain  after  payment  of  his  Legacies,  to  or  for  the  benefit  of 
the  Plaintifi :  That,  on  the  24th  of  November  1831,  Lady  Staines  inter- 
married with  th?  Defendant  George  Chmning^  and  that,  after  the  marriage, 
Qvnning  possessed  himself,  of  part  of  Sir  T  Staines's  Personal  Estate : 
That  La^y  Stains  died  on  the  25th  of  January  1832 ;  that  the  Defendant 
Qumxng  had  burnt  or  destroyed,  or  procured  to  be  burnt  or  destroyed,  her 
said  Will  and  the  Draft  thereof ;  and  tiiat,  after  her  death  he  to^k  out  Ad- 
npiniatration  to  her,  and  the  Defendant  Sodgldnson  proved  Sir  Thonias 
Staines's  WilU  The  j^ill  cbar^ged  that  a  Sum  of  4,8982.  Three  per  Cents, 
belonging  to  the  Testator's  Estate,  was  then  standing  in  Lady  Staines's 
name^  and  that  Qvnning  had  possessed  himself  of  the  Wines,  Furniture, 
and  some  o^her  Articles^  which  belonged  to  the  Testator  at  his  death. 

The  $ill  prayed  that  t^e  Testator's  Personal  Estate  might  be  duly  admin- 
istered, and  the  Residue  ascertained  and  secured  for  the  Benefit 
of  the  Plainti& ;  and  that  *  Qvnning  might  be  restrained  from     [  *487  ] 
selling  the  Stock,  Wines,  Fumitye,  &c.,  and  for  a  Receiver  of 
the  Testator's  outstanding  Estate. 

The  Plainti£b  having  moved  for  an  Lijunction  and  a  Receiver,  according 
to  the  Prayer  of  the  Bill,  it  was  arranged,  between  the  Parties,  that  the 
Stock  should  be  transferred  into  Gourt^  and  the  Wines,  Furniture,  &c.  sold, 
and  the  Proceeds  secured. 

The  Pluntifis  then  amended  their  Bill,  by  adding  the  Heirs  both  of  Sir 
ThomoM  and  Lady  Staines  as  Parties,  and  by  stating  that,  upon  Sir  Thomas 
Staines's  decease,  his  Widow  entered  into  the  possession  of  his  Real  Es- 
tates, and  that,  after  her  death,  Qvnning^  and  the  Defendants  William 
Bridger  and  CharhUe  his  Wife,  (the  latter  being  the  Sister  and  Heir  of 
Lady  Staines^j  entered  into  the  possession  of  the  same  Estates.  The 
amended  Bill  prayed  that  tiie  Testator's  Will  might  be  established,  and  the 
Trusts  performed,  that  an  Account  might  be  taken  of  his  Personal  Estate, 
and  that  the  Plaintiffs  might  be  declared  to  be  entitied  to  the  clear  Residue 
thereof  and  also  to  the  Testator's  Real  Estates,  and  that  an  Account  might 
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be  taken  of  the  Bents  and  Profits  thereof  become  due  since  Lady  Stautes^B 
death,  and  that  the  same  might  be  paid,  to  the  Plaintiffs,  by  the   Defen- 
dants Crunning  and  Mr.  an«-l  Mrs,   Bridgery  and  that  they  might  be  order- 
ed to  convey  the  Real  Estates  to  the  Plaintiffs,  and  to  deliver  up  to  them 
the  Title-deeds  thereof,  and  that   Gunning  and  Mr.  and  Mrs.  Bridger 
might  be  restrained  from  receiving  the  Rents  and  Profits,  and  that  a  Re- 
ceiver might  be  appointed  thereof. 
[  MSB  ]         •The  Plaintiffs  now  moved  for  a  Receiver  of  the  Rents  and  for 
an  Injunction  as  prayed  by  the  amended  Bill. 
The  Motion  was  supported  by  the  following  and  other  Afiidavits : 
Dr.  JorviB  deposed  that  he  had  been  intimately  acquainted  with  Sir 
TfiomaB  and  Lady  Staines ^  for  many  years  previous  and  np  to  the  decease 
of  Sir   Thomas :  that,  in  a  conversation  with   Sir   Thomas^  at  the  time  of 
making  his  Will  first  thereinafter  mentioned,  Sir  Thomas  told  the  Deponent 
that  ho  had  two  Natural  Daughters,  (meaning,  as  the   Deponent  believed, 
the  Plaintiffs  Marg  and  Margaret  T.  Podmore^  who  were  then  women, 
and  married  two  Brothers  of  the  name  of  Podmore :  That  the  Deponent 
did,  at  the  request  and  agreeable  to  the  instructions  of  Sir  Thomas  StaineSf 
(who  was  then  lying  dangerously  ill,)  on  the  80ih  of  June  1830,  prepare 
a  Will  for  him,  whereby  he  gave  and  devised  the  whole  of  his  Estate,  of 
every  nature  and  kind,  and  all  the  Property  he  had.  to  his  Wife,  her  Heirs, 
Executors,  Administrators  and  Assigns,  for  her  own  separate  ase  and  en- 
joyment, and  in  which  bo  stated  his  having  a  perfect  confidence  that  she 
would  act  up  to  those  views  which  he  had  communicated  to  her,  as  therein- 
after mentioned,  in  the  ultimate  disposal  of  his  Property  after  her  decease, 
and  by  which  he  appointed  his  Wife  Extfiutrix,  and  Thomas  Hodgkinson 
Executor  thereof :  That,  Sir  Thomas  Staines  execuioA  such  Will,  on  the 
said  80th  of  June,  in  the  presence  of  tho  Deponent  and  two  other  Persons 
whom  be  narued :  That,  on  the  80th  of  June,  and  previous  to  the  execu* 
tion  of  the  said  Will,  Sir  Tfiomas  Sta'neSj  in  the  presence  of  Deponent,  ad- 
dressing himself  to  Lady  Staines^  said,  "  Mg  wish  is  that  the 
[  MSO  ]     Podmorcs^^  (meaning  the  Plaintiffs  as  the  Deponent  •believed,) 
"  shall  have  my  Property  after  your  deaths  provided^  upon  in- 
9^i*if9  you  find  they  are  respectable."     To  which  she  answered,  "  You  may 
depend  upon  me.''     That  Sir  Tfiomas  Staines^  on  the  6th  of  July  1830, 
in  a  conversation  with  the  Deponent,  expressed  himself  dissatisfied  with  his 
Will   lecause  he  had  not  made  any  Bequest  to  Sir  William  Bolton,  an  old 
and  intimate  Friend,  and  also  to  Deponent,  and,  therefore,  desired  Depo. 
nent  to  burn  tho  same,  which  the  Deponent  did  in  Sir  Thomas's  presence : 
that,  on  tho  same  5th  of  July,  the  Deponent,  at  the  request  and  agreeable 
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to  the  instructions  of  Sir  Thomas  Staines^  prepared  another  Will,  the  sub- 
Btanco  of  vrhich  the  Deponent  set  forth,  and  which  was  the  same  as  that 
stated  in  the  Bill.     The  Deponent  further  stated  that,  on  the  5th  of  July, 
and  previous  to  the  Execution  of  the  last  mentioned  Will,  Sir   Tlioman 
Staines,  in  his  presence,  repeated  to  Lady  Staines,  his  intention  and  wishes 
as  to  the  ultimate  disposal  of  his  Property,  in  the  same  Language  as  on  the 
occasion  of  his  executing  his  Will  of  the  30th  of  June  1830,  or  to  the 
same  effect;   and  that  Lady  Staines  then  undertook  and  promised  Sir 
Thomas,  that  she  would  fulfil  his  intentions  of  giving  the  Residue  of  his 
Property,  after  Payment  of  the  Legacies,  to  the  Plaintiffs :  That  the  De- 
ponent made  an  entry,  in  his  Pocket  Book,  of  the  Conversation  which  pass- 
ed between  Sir  Thomas  and  Lady  Staines  (a  Copy  of  which  he  set  forth  in 
his  AflSdavit,  apd  which  was  to  the  same  effect  as  he  had  before  deposed 
to)  :  That,  on  the  24th  of  July  1830,  Lady  Staines  requested  Deponent 
to  prepare  her  Will,  at  the  same  time  expressing  her  desire  to  give  1,300/. 
in  Legacies  to  three  Persons  whom  she  named,  and  to  give  all 
the  remainder  of  Sir  Thomas  Staines^s  Property  •to  the  Plain-     [  MOO  ] 
tiffs,  so  as  to  carry  the  wishes  and  intentions  expressed  by  him, 
as  before  mentioned,  into  effect:  That  the  Deponent  did,  accordingly,  pre- 
pare Lady  Staines^s  Will,  of  which  he  set  forth  a  Copy,  in  his  AflBdavit, 
from  a  Draft  in  his  Possession.     It  commenced  by  giving  the  Legacies,  and 
then  proceeded  thus :  "  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remaimicr  of  my  Estate,  both  Real  and  Personal,  to  my  late  Husband's 
two  Natural  Daughters,  Mary  and  Margaret  Podmorty  the  present  Wives 
of  Mr.  Arthur  and  Mr.  Oeorge  Podmore,  as  Tenants  in  Common,  and  not 
as  Joint  Tenants." 

The  Plaintiffs  Oeorge  and  Atthur  Podmore^  made  an  Affidavit  stating 
that,  in  March  1832,  they  asked  Mr.  Sodgkinson  whether  ho  could  give 
them  any  Explanation  as  to  that  part  of  Sir  Thomas  Staines^s  Will,  which 
related  to  the  future  disposition  of  his  Property  after  Lady  Staines^s  Death ; 
that  Sodgkinson  was  unable  to  do  so,  but  informed  them  that  Lady  Staines 
had  made  a  Will,  shortly  after  Sir  Thomas's  Death,  which  was  prepared 
by  Dr.  Jarvis^  and,  wishing  to  have  her  Will  more  formally  made,  she  got 
one  prepared  by  her  Solicitor,  but  which  Will  Sodgkinson  had  been  inform- 
ed that  Ounning  had  destroyed :  that,  in  April  1832,  the  Solicitor  admit- 
ted to  A.  Podmore,  that  he  had  prepared  a  Will,  which  Lady  Staines  had 
executed,  but  that  it  was  afterwards  destroyed  by  Gunning^  and,  on  A. 
Podmore  asking  for  a  Copy  of  the  Draft  of  the  Will,  the  Solicitor  stated 
that  he  had  destroyed  it,  with  the  consent  of  the  Parties,  (but  without 
naming  who  they  were,)  and  added  that  Lady  Staines  had  left  the  Depo- 
nents Legacies  (but  did  not  state  their  Amount). 
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[  *491  ]  *The  following  and  other  Affidavits  were  made  in  opposition  to 
the  Motion : 
Chinning  deposed  that  he  had  frequent  Conversations  with  Lady  StaineSj 
as  to  the  Property  bequeathed  to  her  by  her  former  Husband,  but  that  she 
never  informed  him  that  it  was  bequeathed  to  her,  subject  to  any  Injunction, 
Command,  or  Direction,  from  her  former  Husband,  as  to  the  ultimate  Dis- 
posal of  the  Residue  thereof,  after  her  Decease,  to  the  Plainti&  ;  but,  on 
the  contrary,  that  she  frequently  told  Deponent,  that  it  was  at  her  own  ab- 
solute Disposal,  and  that,  on  the  9th  of  November  1831,  previous  to  her 
Marriage  with  the  Deponent,  she  executed  her  Will,  whereby  she  gave  the 
whole  of  her  Property  to  him  absolutely. 

Lady  Stainea^s  Solicitor  deposed  that,  during  the  year  1881,  he  had  fre- 
quent Conversations  with  her  respecting  the  Property  which  had  been  be- 
queathed to  her  by  the  Will  of  her  late  Husband,  Sir  Thomas  Stcdnes  :  that 
she  invariably  stated  her  conviction  that  the  whole  of  such  Property  was 
given  to  her,  by  his  Will,  for  her  own  Use  and  Benefit,  absolutely,  and  witii- 
out  any  Condition,  Limitation  or  Control  whatever,  and  that  the  Words  con- 
tained in  such  Will :  ^^  Having  a  perfect  confidence  she  will  act  up  to  those 
views  which  I  have  communicated  to  her  in  the  ultimate  disposal  of  my  Prop- 
erty after  her  Decease,"  related  to,  and  were  intended  solely  to  impress  on 
her  mind  the  great  objection  entertiuned  bj  Sir  Thomas  Staines^  that 
any  part  of  his  Property  should,  after  her  Decease,  be  given  to  the  Family 
of  the  BridgerSj  who  were  the  '*::^est  Relations  of  Lady  Staines  : 
I  *492  ]  that,  in  August  1831,  he  prepared  a  Will  for  *Lady  Staines,  ac- 
cording to  tiie  Listructions  he  had  received  from  her,  and  which 
Will  was  duly  executed  by  her  on  the  5th  of  August  1881 :  that,  by  the 
said  Will,  Lady  Staines  gave  and  bequeathed,  amongst  various  other  Lega- 
cies, the  sum  5002.  to  each  of  the  Plidntifi  Mary  and  Margaret  T.  Podr 
morsj  expressly  stating  to  the  Deponent  that  she  did  so  voluntarily,  and  out 
of  respect  to  her  late  Husband's  memory,  as  she  had  reason  to  believe  that 
they  were  his  Natural  Daughters,  though  she  had  no  positive  information  on 
the  subject,  and  that  she  often  repeated,  to  the  Deponent,  that  she  had  not 
received  any  Injunction,  from  Sir  Thomas  Staines^  so  to  do :  That  the  said 
Will  of  the  5th  of  August  1831,  was  revoked  by  a  subsequent  Will,  exe- 
cuted, by  Lady  Staines^  on  the  9th  of  November  1831,  whereby  she  be- 
queathed the  whole  of  her  Property  to  the  Defendant  Chinning :  That  the 
last-mentioned  Will  was  afterwards  revoked  by  the  subsequent  Marriage  of 
Lady  Staines  to  the  Defendant  Gunning. 

A  Motion  was  now  made,  on  behalf  of  the  Plaintiffs,  for  a  Receiver  of 
the  Rents  of  the  Testator's  Real  Estates,  and  for  an  Injunction  to  restrain 
Gunning  and  Mr.  and  Mrs.  Bridger  from  receiving  them. 
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Mr.  PepjfB  &nd  Mr.  Tixrner^  in  support  of  the  Motion,  said  that  it  ap- 
peared, by  Jarma*8  Affidavit,  that  Lady  Staines  had  promised  her  Husband, 
before  he  made  both  his  First  and  his  Second  Will,  that  she  would  fulfil  his 
intentions  with  respect  to  the  Flaintifis :  that,  in  pursuance  of  that  Promise, 
she  made  her  Will  within  a  few  days  after  the  Testator's  Death :  that  it  was 
quite  clear  that  he  was  not  particularly  anxious  not  to  disclose 
'the  connexion  which  existed  between  him  and  the  PluntifTs  ;  [  *498  ] 
and  that  it  was,  on  that  account,  that  their  Names  were  not  men- 
tioned in  the  Will. 

The  following  Oases  were  mted  in  support  of  the  Application :  T/n^nn  y. 
Thynn  (a)  ;  Oldham  v.  lAtAford  (V)  ;  Devenish  v.  Baines  (c)  ;  Reech  v. 
Etnmgate  (d)  ;  Drc^fardr.  Wilh  (e)  ;  SHcMandy.  Aldridge(J)  ;  Chain,- 
htrlain  v.  Agar  (^). 

Mr.  Knight  and  Mr.  Duehvorihy  for  the  Defendants,  said  that  the  Tes- 
tator did  not  desire  his  Wife  to  dispose  of  any  part  of  his  Property,  after  her 
decease,  for  the  Benefit  of  the  Flaintifis,  unless,  upon  inquiry,  she  should 
find  them  respectable  ;  so  that  he  trusted  not  only  to  her  Integrity,  but  to 
her  Discretion  :  that  if  the  Court  were,  ultimately,  to  grant,  to  the  Flaintifis, 
the  Relief  which  they  asked.  Lady  Staines  would  be  made  merely  Tenant  for, 
life,  and  the  Court  would  make  a  disposition  of  the  Testator's  Property, 
which  he  himself  declined  to  make :  that  the  Cases  which  had  been  cited, 
related  to  Personal  Estate  only ;  and  there  was  no  Case  m  which  the  Doc- 
trine applied,  by  the  Court,  to  Personalty,  in  Cases  of  Fraud,  had  been  extend- 
ed to  Real  Estate  :  that  Oldham  y.  LUchford  was  a  direct  Decision  to  that 
efieot;  for  it  appeared,  by  the  Editor's  Note  to  that  Case,  that  the  Decree 
10  far  as  it  affected  the  Real  Estate,  was  discharged  on  the  Rehearing :  that 
the  words  of  the  7th  Section  of  the  Statute  of  Frauds,  most  im- 
peratively required  that  all  Declarations  of  Trust  *  should  be  in  [  *494  ] 
Writing ;  and,  if  a  Breach  of  Promise  similar  to  that  stated  in  the 
present  Case,  were  made  equivalent  to  a  Breach  of  Trust,  there  would  be  an 
end  of  the  Statute  :  that  it  was  clear  that  the  Testator  mtended  to  leave  it 
to  lus  Wife's  Discretion,  to  spend  as  much  of  his  Property  as  she  pleased,  and 
that,  therefore,  there  was  no  Trust  which  this  Court  could  execute ;  that 
SttcHandv,  AldridgtmAXioi  a  Decision,  but  merely  a  Direction  that  a  Plea 
should  stand  for  an  Answer,  with  liberty  to  Except :  that  that  Case  related 
to  the  Mortmain  Act ;  and  having  regard  to  the  strong  Language  of  that 
Act,  it  would  be  monstrous  to  hold  that  a  Party  could,  on  his  Death-bed, 
make  a  Parole  Disposition  for  a  Charitable  Purpose  ;  that,  in  the  Case  put 

(a)  1  Vera.  296.  (h)  2  Y^ni.  606.  (e)  Prec.  Cha.  3. 

(rf)  Amb.67.'d.C.  I  Yd.  12a  '  (e)r3  Atk.  589,  (/)  9  Vet.  516. 

C^)  2  V^AfK'  2b9. 
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bj  Lord  Eldon^  ia  his  Judgment  in  Strickland  v.  Aldridge^  of  a  Father 
devising  bis  Estate,  to  bis  youngest  Son,  under  a  Promise  tbat  the  latter 
would  pay  10,0002.  to  the  eldest  Son,  bis  Lordship  did  not  say  that  the  De- 
visee would  bo  a  Trustee  of  the  Rtal  Estate,  to  the  extent  of  10,0OOZ.,  or 
that  that  Sum  would  be  a  charge  on  the  Real  Estate.  Lord  Irnham  v. 
Child  (A)  ;  Meredith  v.  Heneagt  (i)  ;  Sale  v.  Moore  (^)  ;  Wilson  v. 
Major  (Z)  ;  Bradly  v.  Westcott  (m)  ;  RoBi  v.  Ron  (n) ;  Buil  v.  King- 
ston  Qo)  ;  P ashman  v.  Filliter  (/?). 

The  Vice  Chancellor  : 

I  cannot  but  think  that  if,  at  the  hearing  of  the  Cause,  the  Facts  should 
appear  as  they  do  upon  the  present  Affidavits,  the  Court  would  give  Helief. 
I  have  always  understood  that  the  Court  would  interfere  to  pre- 
[  *495  ]  vent  *the  obtaining  of  an  Estate  by  Fraud,  notwithstanding  the 
Statute  of  Frauds.  A  variety  of  Cases  might  be  put.  Suppose 
a  Man  deputes  an  Attorney  to  buy  an  Estate  for  him,  and  the  Attoi-ney  pur- 
chases that  Estate  for  himself,  the  Court  would  interpose  notwithstanding 
the  Statute  of  Frauds.  It  is  clear  to  me,  from  the  language  which  Lord 
Eldon  uses  in  the  Case  of  Strickland  v.  Aldridge,  that  he  did  consider  that 
this  Court  would  interfere,  for  the  purpose  of  giving  effect  to  the  Mortmain 
Act,  upon  the  same  principle  that  it  would  give  its  assistance  for  the  pur- 
pose of  preventing  Fraud  as  between  private  Individuals.  Ilis  Lordship 
says  :  ^^  The  Statute  was  never  permitted  to  be  a  cover  for  Fraud  upon  the 
private  Rights  of  Individuals  ;  and,  though  within  the  intention  it  cannot 
be  said  a  Trust  is  declared  under  these  circumstances,  it  is  clear  a  Trust 
would  be  created  upon  the  principle  on  which  this  Court  acts  as  to  Fraud." 

Then  his  argument  is  this;  that,  as  this  Court  would,  notwithstanding  the 
Statute  of  Frauds,  relieve  in  a  Case  where  a  Trust  would  be  created,  upon 
the  princifile  of  this  Court  which  denies  to  all  Persons  any  [advantage  ob- 
tained by  Fraud ;  so,  if  it  turns  out  that  the  Fraud  attempted  to  be  practis- 
ed, was  a  Fraud  upon  the  Rights  of  Parties  arising  out  of  the  Statute  of 
Mortmain,  this  Court  will  also  relieve. 

The  principle  upon  which  Muckleston  v.  Brown  (j),  as  well  as  Strickland 
v.  Aldridytj  proceeded,  shows  that,  notwithstanding  the  Statute  of  Frauds, 
this  Court  will  interpose  to  prevent  a  Party  from  being  deprived  of  his 

Rights,  by  means  of  Fraud. 
[  *496  ]         *If  that  be  so,  the  Question  is  whether  there  is  not,  as  this 
Case  now  stands,  sufficient  Ground  for  the  Interference  of  the 
Court.    Now,  supposing  that  those  Words  were  omitted  out  of  the  Case 

(A)  1  Bro.  C.  C.  92.  (t)  AnU,  VoL  I.  p.  642.  (k)  Ibid.  iSd4. 

(/)  U  Vei.  205.  (m)  13  Vc8.  44ft.  (n)  1  Jac.  &  W«lk*  154. 

(o)  1  filer.  S14.  (p)  8  Vet.  7.  (q)  6  Y«i.  52. 
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which  Dr.  Jarvii  rcprcsenta  as  forming  part  of  the  Conversation,  namely  : 
^^  Provided  yoa  find  them  respectable ;"  then  there  ivould  be,  clearly  and 
expressly,  a  Promise,  on  the  part  of  Lady  Staines^  to  convey,  after  her 
Death,  what  her  Husband  gave  to  her,  to  his  two  Natural  Daughters.  The 
Right  of  the  Persons  to  take,  is  not,  I  think,  materially  affected  by  the  in- 
troduction of  those  Words  ;  because  we  must  compare  what  Dr.  Jarvii  says 
vrith  regard  to  them,  with  what  he  states,  in  the  written  Memorandum,  to 
have  taken  place  between  Sir  Thomas  and  Lady  Staines,  lie  there  sajs : 
^^  She  has  the  whole  of  his  Property,  with  an  understanding  that,  at  her 
Death,  subject  to  the  two  Legacies  (she  consented  with  great  readiness)  to 
leave  the  whole  of  his  Property  to  his  two  Natural  Children."  Then  the 
two  Natural  Children  are  named.  I  cannot,  therefore,  but  think  that  the 
Promise  must  be  taken  to  be,  in  substance,  as  it  is  represented  in  the  written 
Memorandum,  and  that  it  is  not  affected  by  those  Words,  ^^  If  you  find 
them  respectable."  Supposing,  however,  those  Words  to  have  been  actual- 
ly used,  and  to  have  formed  part  of  the  Promise ;  it  is  not  represented, 
upon  these  Affidavits,  that  Lady  Staines  did  not  find  the  Parties  respect- 
able ;  and,  if  they  are  not  stated  not  to  be  respectable,  they  must  be  taken 
to  be  respectable. 

In  that  respect  the  Case  is  clear  enough:  and  it  does  not  appear 
to  me  to  be  materially  altered  or  embarrassed  by  the  Circum- 
stance that  the  Will  which  Lady  Staines  *made,  did  not  give  the  [  *497  j 
whole  of  the  Property  to  the  Plaintiffs,  but  made  an  Exception 
in  favour  of  certain  Legatees.  Probably  she  understood  the  Promise  in  a 
loose  way.  It  may  reasonably  be  supposed  that  neither  this  Lady,  nor  Dr. 
Jarvisy  nor  any  other  Person  unacquainted  with  the  Doctrines  of  this  Court, 
would  understand  the  Words  as  so  strictly  creating  a  Trust  in  favour  of  the 
two  Daughters,  as  that  there  should  be  no  Exception  in  the  shape  of  Lega- 
cies to  other  Persons.  But,  in  whatever  way  the  Words  may  have  been 
understood,  the  Promise,  which  is  a  Matter  of  Fact,  cannot  be  affected  by 
it :  and  I  cannot  but  think  that  this  is  a  Case  in  which  there  ought  to  be  a 
Receiver. 

Motion  granted. 

ANONYMOUS. 

1834 :  6th  Angnst^^Practice. 

Coarse  of  Proceeding  to  be  followed  by  a  Bercndant,  where  the  Plaintiff,  after  serriiig  a  Sab* 

pceaa  to  Rejoin,  does  not  proceed  with  the  Cause. 

« 

Oir  a  Motion  to  Disnuas  for  want  of  ProseoaUon  after  sorTico  of  a  Sob- 
Vol.  V.  89 
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poena  to  Rejoin,  made  by  Mr.  Wakefield^  and  opposed  by  Mr.  IT.  Parker ^ 
the  Vice- Chancellor  said  that  lie  bad  a  Certificate  of  the  Practice  in  such 
Cases,  which  had  been  delivered,  by  Mr.  Jackson^  the  Clerk  in  Court,  to 
Sir  John  Leachy  V.  C,  in  Feb.  1820,  and  which  was  as  follows  : 

"  If  the  PlaintiflF  has  served  a  Subpoena  to  Rejoin,  which  he  will  do  to 
prevent  the  Defendant  moving  to  dismiss,  the  Defendant  is,  from  that  tiaie, 
precluded  from  moving  to  dismiss  the  Plaintiff's  Bill  for  want  of  Prosecu- 
tion. The  Defendant  must  then  w^ait  one  clear  Term  after  the 
[  *498  ]  Subpoena  to  Rejoin  was  served  (1st  •JDuAews,  84),  when  he  must 
give  Rules  to  produce  Witnesses :  he  must  then  wait  another 
clear  Ternn,  when  he  must  give  Rules  to  publish  Depositions,  although  not 
any  Witnesses  have  been  examined.  This  is  compulsory  Process.  The 
Defendant  must  then  wait  another  clear  Term,  when  he,  the  Defendant, 
may  set  the  Cause  down  to  be  heard  at  bis  request,  and  must  serve  the 
Plaintiff  with  a  Subpoena  to  hear  Judgment." 

Mr.  Wakefield  cited  Skip  v.  Warner  (a)  ;  Fell  v.  Morris  Qi)  ;  Squirrell 
V.  Squirrell  ((?)  :  but  his  Motion  was  refused  with  Costs ;  as  was  also  a 
similar  Motion,  in  Booth  v.  Smithy  which  was  supported  by  Mr.  B.  Anders 
doHj  and  opposed  by  Mr.  fVhitmarsh, 


Hutchinson  v.  Stephens  and  Others* 

1834  :  6lh  August  — TVusfec— 11  Geo.  4,  and  1  Will.  4,  c.  60. 

A.  and  D.  claimed,  ndvcrsclj,  a  Sum  of  Stock  standing  in  tho  Names  of  A.  and  two  other 
Persons,  as  Trustees :  A.  filed  an  Amicable  BiU,  to  have  tho  Rights  and  Interests  of  him- 
self and  B,  declared  :  A.  was  beyond  Sea,  commanding  a  Merchant  Vessel,  on  a  Voyage  to 
Jndia.  Z?.  presented  a  Petition,  under  11  Geo.  4,  and  1  Will.  4,  c.  60,  praying  that  tho 
Stock  might  bo  transferred  into  Court,  in  the  Cause.  Petition  refused,  the  Case  not  being 
within  tho  Act 

The  Plaintiff  and  the  Defendants,  Charles  and  William  Stephens^  were 
Trustees  of  two  Sums  of  Stock  standing  in  their  Names,  to  which  tho  Plain- 
tiff and  the  other  Defendants,  who  were  his  Infant  Children  set  up  conflict- 
ing Claims.  This  was  an  Amicable  Suit,  to  have  the  Rights  and 
[  •499  ]  Interests,  of  the  Plaintiff  and  his  Children,  •in  the  Trust  Funds 
ascertained  and  declared.  The  Infants  being  desirous  that  the 
Funds  might  be  secured  pending  the  Suit,  presented  a  Petition  stating  to 
that  effect,  and  that  Charles  and  William  Stephens  were  williDg  to  concur 

*  Ex  relatione^ 

(a)  3  Atk.  558.  (6)  1  Cox,  17C. 

(c)  3  Swanit  260,  note.    See  Tour  t.  Jomt,  1  Coz,  888. 
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in  traasferring  the  Fands  into  Court,  and  that  the  PlaintifT,  the  other  Trus- 
tee, was  absent  beyond  Sea,  commanding  a  Merchant  Ycssel  on  an  JSast 
India  Voyage :  but  the  Petitioners  were  informed  and  believed  that  he 
would  not  be  disposed  to  make  any  Objection  to  tho  proposed  Transfer. 
The  Petition,  therefore,  prayed  that  Charles  and  William  Stephens  might 
be  ordered,  as  Trustees  as  aforesaid,  and  that  they  or  one  of  them  mlglit  be 
ordered,  in  the  place  of  the  Plaintiff,  to  join  in  transferring  the  said  Funds 
into  the  name  of  the  Accountant-General,  in  Trust  in  this  Cause. 

Mr.  Longley^  for  the  Petitioners,  said  that  tliis  was  an  Application  under 
11  Geo.  4,  and  1  Will.  4,  c.  60,  and  that  tho  15th  Section  of  the  Act  would 
authorize  the  Order,  notwithstanding  the  absent  Trustee's  beneficial  In- 
terest. 

The  Vtee- Chancellor  refused  to  make  the  Order,  saying  that  he  did  not 
consider  the  Plaintiff  to  be  out  of  the  Jurisdiction  of  the  Court,  and  that  he 
thought  that  Case  was  not  within  the  meaning  of  the  Act,  but  that,  when  the 
Plaintiff  returned  to  England,  he  might  join,  with  the  other  TiusteeS)  in  trans- 
ferring the  Stock  as  desired. 


•Ex  Parte  Dover.  [  •500  ] 

I8S4 :  17th  Jaly  and  27th  Not.— TVuttM.— 11  Geo.  4,  and  I  Will  4,  c.  60. 

Testator  gave  an  Annuity  to  his  Widow,  and  the  Residue  of  his  Estate  to  his  Children.  Tho 
Executors  paid  tho  Testator's  Debts  and  Legacies,  and  purchased  Stock,  in  their  Names,  to 
answer  the  Annuity,  and  paid  tho  Dividends  to  tho  Widow.  Ono  of  the  Executors  went  to 
reside  Abroad,  and  the  other  died :  Hold  that  they  were  Trustees  of  tho  StoclL  within  1 1  Geo. 
4,  and  1  WilL  4,  c.  60. 

Robert  Dover,  by  his  Will,  gave,  all  his  Real  and  Personal  Estates,  to 
Joseph  Talbot  and  Henry  Dover,  upon  Trust,  as  soon  as  conveniently  might 
be,  to  sell  and  disposo  of  the  same  for  the  general  Benefit  of  his  Children ; 
and  he  gave  to  his  Wife,  an  Annuity  of  250Z.  for  her  Life,  payable  half  year- 
ly, and  all  the  Residue  of  his  Estate,  to  his  Children  living  at  his  Death, 
absolutely ;  and  he  appointed  Talbot  and  Henry  Dover  his  Executors.  The 
Testator  died  in  June  1816.  The  Executors,  as  appeared  by  their  Accounts 
which  had  been  passed  at  the  Stamp  Office,  had  long  since  paid  the  Testa- 
tor's Debts  and  Legacies,  and  they,  out  of  his  Personal  Estate,  purchased 
8,333{.  6«.  8(2.  Three  per  Cent.  Annuities,  in  their  joint  Names,  as  a  Fund 
for  payment  of  the  Annuity ;  and  that  Stock  was  still  standing  in  their 
I7ames  ;  and  they  divided  the  Residue  of  the  Testator's  Estate  amongst  his 
Children.    In  1880  Talbot  emigrated  to  and  settled  in  America.    Henry 
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■■    '  1    ii  —  ■  ■     ■*  III 

Dover  died  in  Juno  1834.     Down  to  January  1834,  the  Dividends  of  the 

Stock  had  been  duly  paid,  to  Mrs.  Dover^  in  satisfaction  of  her  Annuity  : 

but,  owing  to  Talbot  having  gono  Abroad,  she  was  unable  to  receive  the 

Dividends  that  became  due  in  July  following ;  and,  accordingly,  she  and  the 

Testator's  Children  presented  a  Petition  under  11  Geo.  4  and  1  Will.  4,  c. 

60,  praying  that  the  Master  might  inquire  whether  Talbot  was  a  Trustee  of 

the  Stock  and  the  unreceived  Dividend  thereof,  within  the  Act, 

[  *501  ]     and  that  a  new  Trustee  might  be  appointed  in  *his  place,  and  that 

the  Stock  might  be  transferred  to  the  new  Trustee,  and  that  the 

Dividend  then  accrued  due  might  be  paid  to  Mrs.  Dover. 

Mr.  Cooke^  for  tha  Petitioners,  submitted  that,  upon  the  Facts  above  stat- 
ed being  substantiated,  Talbot  and  Dover  must  be  held  to  have  relinquished 
all  control  over  the  Stock  as  Executors,  and  assumed  the  character  of  Trus- 
tees with  respect  to  it :  but  that,  at  all  events,  Mrs.  Dover  must  be  entitled 
to  be  paid  the  accrued  Dividend. 

The  Vice-QhancelloT  said  that  the  precise  Circumstances  under  which  the 
Stock  had  been  transferred  into,  and  still  remained  in  the  Names  of  Talbot 
and  Dover,  ought  to  be  inquired  into,  in  order  that  it  might  be  ascertained 
whether  they  had  the  Capital  as  Trustees:  and,  accordingly,  his  Honor 
made  the  usual  reference  to  the  Master,  with  a  Direction  to  inquire  under 
what  Circumstances  the  Stock  was  originally  invested  and  then  remained  in 
the  Names  of  Talbot  and  Dover,  vfith  liberty  to  state  special  Circum- 
stances. 

The  Master  made  a  Report  finding  the  Facts  above  stated,  and  that  Tal- 
bot was  a  Trustee  of  the  Stock  within  the  Act,  and  particularly  within  the 
10th  and  %i\  Sections  thereof,  for  the  Persons  and  Purposes  mentioned 
in  the  Will ;  and  that  it  was  nncertain  whether  Talboi  was  living  or 
dead. 

^fc**— *■*»*— W»^»^  .  M  «>      a***im»         ^ 

Upon  hearing  Mr.  Cooke  in  support  of  a  Petition  presented^Sy  the  Widow 

and  Children,  praying  that  the   Master*^  Report  might  be  con- 

[  •502  ]     firmed,  and   that  the  proper  •Officer  of  the   Bank  of  England 

might  be  ordered  to  transfer  tho  Stock  to  the  new  Trustee  and 

to  pay  the  accrued  Dividend  to  the  Widow, 

Tho  Viae- Chancellor  made  an  Order  as  prayed  (a). 

(a)  51m  Ex  parte  iUrrif^  I  Hjrl.  It  Keen.  e77. 
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Watebton  V.  CaoPT. 
Ckopt  V.  Waterton. 

1834:  24th  and  S8ih  ^oremher.^Praeiiee.'^Subpcata. — Cau§e  and  CrotM  Cawe. 

In  a  Cose  of  Cause  and  Cross  Caasc,  where  the  Plaintiff  in  the  former  U  Abroad  or  cannot  be 
found,  the  proper  course  is  to  stay  the  Proceedings  in  that  Suit,  until  the  Plaintiff  has  an- 
swered the  Cross  Bill,  and  not  to  order  the  subpoena  to  answer  the  Cross  Bill  to  Im  served 
on  hia  Clerk  in  Court  in  the  orij^inal  Cause. 

A  DECREE  has  been  made,  in  a  Cause  of  Croft  v.  Baring^  establishing 
the  Will  of  Christopher  Waterton^  and  decreeing  that  the  Trusts  thereof 
should  bo  carried  into  Execution,  and  an  Estate,  called  Woodlands,  sold. 
The  Bill  in  Waterton  v.  Croft,  was  filed  by  the  Plaintiff  Robert  Waterton, 
who  was  the  eldest  Son  and  Heir  of  the  Testator,  and  was  then  in  the  West 
Indies,  for  tho  purpose  of  establishing  that  his  Father  had  died  intestate 
with  respect  to  the  Estate  directed  to  be  sold,  and  to  have  it  declared  that 
the  Decree  in  Croft  v.  Bariny  did  not  Bind  his  Rights  in  that  Estate.  The 
Bill  in  Croft  v.  Baring  was  then  filed  :  it  was  a  Bill  of  Revivor  and  Sup- 
plement, for  the  purpose  of  prosecuting  the  Decree  in  Croft  v.  Baring. 
An  Order  had  been  obtained,  b;  the  Plaintiffs  in  Croft  v.  Waterton,  that 
Service  of  the  Subpoena  to  appear  to  and  answer  the  Bill  in  that  Cause, 
upon  Bobert  Waterton's  Clerk  in  Court  in  the  Cause  of  Waterton  v.  Croft, 
might  be  deemed  good  Service.  Bobert  Waterton  now  moved  to  discharge 
that  Order  for  Irregularity. 

•Mr.  Knight  and  Mr.  Wigram,  for  the  Motion,  cited  Boberts  [  •SOS  ] 
V.  Worsley  (a),  Bond  v.  The  Duke  of  Newcastle (b).  Smithy. 
The  Sibemian  Mining  Company  (jc^,  and  Bickcordy.  Niedriff  (^d^  ;  and 
said  that  this  Case  was  difierent  from  a  Defendant  at  Law  instituting  a  Suit 
in  this  Court  for  the  purpose  of  his  defence  at  Law  :  that,  in  such  a  Case, 
the  Court  would  order  Service  of  the  Subpoena  upon  the  Plaintiff's  Attor- 
ney at  Law,  to  be  deemed  good  Service  ;  but  there  was  no  Authority  to 
show  that,  when  a  Plaintiff  has  filed  his  Bill,  his  Clerk  in  Court  is,  thence- 
forth, to  be  taken  as  having  Authority  to  appear  for  him  in  all  Suits  that 
may  be  instituted  against  him :  that,  if  such  were  tho  case,  ^nothing  would 
be  easuer  than  to  bring  a  Party  into  Contempt  for  Non-appearance  ;  as  be 
might  not  know  that  any  Subpoena  had  issued  against  him :  that  this  Court 
had  no  power  to  appoint  an  Agent  for  any  man  ;  but,  if  it  found  one  already 
appointed,  it  would  treat  him  as  such,  but  only  within  the  Limits  which  had 
been  assigned  him,  as  in  the  Case  before  referred  to  of  a  Bill  to  restrain 

(o)  I  Cox,  989.  (&)  3  Bro.  C.  C  386.  (c)  1  Seh.  &  L«fir.  2S8. 

{d)  2  Mer.  458. 
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Proceedings  at  Law  :  that  hero  Mr.  Waterton  had  a  Clerk  in  Court  to  pro- 
secute the  Suit  of  Waterton  v.  Croftj  but  non  constat  that  he  would  appoint 
him  in  any  other  Suit. 

Sir  J57.  Sugden  and  Mr.  Barber  contra^  relied  on  Gardiner  v.  Ma^son^  and 
Mason  y.  (7arc2/n^(e),  and  said  that,  though  the  Authorities  on  the  sub- 
ject were  conflicting,  the  course  of  proceeding  followed  in  that  Case,  was 
founded  in  Justice,  and  ought  to  be  adopted. 

[  *c04  ]     *Mr.  Knight  J  in  reply,  said  that  this  was  not  a  Case  of  Cause 
and  Cross  Cause,  as  Mason  v.  O-ardiner  was. 
The  Vice-Chancellor: 

I  take  this  to  be  a  Case  of  Cause  and  Cross  Cause. 

A  Decree   having  been  pronounced  in  the  Cause  of  Croft  v.  Baring,  by 
which  Mr.  Waterton^s  rights  were  affected,  he  filed  the  Bill  in  Waterton  v. 
Croft^  the  object  of  which  was,  to  get  rid  of  that  Decree.     Upon  this  the 
Supplemental  Bill  in  Croft  v.  Waterton  was  filed,  for  the  purpose  of  obvi- 
ating the  attack  which  was  so  made,  by  the  Suit  of  Waterton  v.  Croft,  upon 
the  Decree  in  Croft  v.  Baring.     It  appears  that  Mr.  Waterton  was  out  of 
the  Jurisdiction  when  his  Bill  was  filed  ;  but,  for  the  purpose  of  defence  to 
his  Suit,  it  was  necessary  that  an  Answer  should  be  put  in  to  the  Supple- 
mental Bill ;  and  the  Order  which  ought  to  have  been  made,  was  that  the 
Proceedings  in  Waterton  v.  Croft  should  be  stayed,  until  Mr.  Waterton  had 
answered  the  Bill  in   the   Supplemental   Suit  of  Croft  v.  Waterton;  but  it 
was  not  proper  to  order  that  Service  of  the  Subpoena  upon  Mr.  Waterton's 
Clerk  in  Court  in  Waterton  v.  Croft,  should  be  deemed  good  Service  upon 
him  in  the  Supplemental  Suit.  The  Order  was  consequently  irregular,  and 
must  be  discharged  with  Costs. 


The  Registrar  having  suggested,  to  the  Vice-Chancellor,  that,  according 
to  the  practice  in  Cases  of  Cause  and  Cross  Cause,  the  Order  was  regular, 
his  Honor  directed  the  Registrar  to  search  for  Precedents. 

[  •SOS  ]        •On  this  day,  the  Registrar  delivered  the  following  Certificate 
to  the  Vice- Chancellor  : 

Registrar's  Office,  28  November  1834. 


Vernon  v.  Moore,  et  ^  contra, 
23  January  1755,  Ld.  C. ;  B.  17S4,  fol.  126. 
Upon  opening,  &c.  that  the  Plaintifis  in  the  original  Cause,  in  Easter 

(e)  4  Bro.  C.  a  478. 
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Term  1753,  exhibited  their  Bill  in  this  Court  against  the  Defendants  there, 
to,  to  be  &c.  to  which  they  appeared  and  put  in  their  Answers,  which  were 
replied  to.  That,  in  Trinity  Term  last,  the  Plaintiffs  in  the  Cross  Cause, 
exhibited  their  Bill  against  the  Plaintiffs  in  the  original  Cause,  to  be,  &c. 
and  all  except  Mary  Bray  had  put  in  their  Answers  thereto :  that  the  said 
J\fary  Bray  could  not  be  found  to  be  served  with  a  Subpoena,  and  the  Plain- 
tiffs in  the  original  Cause,  are  proceeding  in  their  Cause,  and  the  Plaintiffs 
in  the  Cross  Cause  cannot  proceed  in  their  Cause,  for  the  reason  aforesaid. 
Ik  was  therefore  prayed,  &c.  Upon  hearing  Mr.  Capper  of  Counsel  for  all 
the  Plaintiffs  in  the  original  Cause  except  the  said  Mary  Bray^  and  an  ACS- 
davit  of  Thomas  Ward  read :  It  is  ordered  that  Service  of  a  Subpoena  for 
the  said  Mary  Bray  to  appear  to  and  answer  the  said  Cross  Bill,  on  the  Clerk 
in  Court  for  the  Plaintiff}  in  the  original  Cause,  be  deemed  good  Service  on 
the  said  Mary  Bray, 


Anderion  v.  Lewis^  et  ^  contra. 
Hil.  1792. 

It  was  Ordered  that  the  passing  of  Publication  in  the  original 
Cause,  should  ba  stayed  until  a  fortnight  after  •tho  Plaintiffi      [  •SOB  ] 
thereto  should  have  put  in  their  Answer  to  tho  Plaintiff's  Bill  in 
the  Cross  Cause. 

N,  B, — It  doefl  not  appear  from  the  Books  that  the  Motion  was  for  sub- 
stituted Service  of  the  Subpoena ;  but  this  is  explained  in  Brown,  vol.  iii. 
fol.  429. 


Gardner  v.  Mason,  et  h  contra. 
13th  December  1793,  A.  fol.  50. 


Although  it  seems,  from  4  Brown,  fol.  478,  that  the  Motion  was  for  sub- 
stituted Service,  and  that  the  Lord  Chancellor  thought  such  Service  on  tho 
Clerk  in  Court  must  be  good,  yet,  in  the  Registrar's  Book,  the  Motion  is 
only  that  the  Proceedings  in  tho  First  Cause  might  be  stayed,  until  the 
Plaintiff  in  that  Cause  had  entered  his  Appearance  in  the  Cross  Cause,  and 
the  Order  was  that  the  Plaintiff  in  the  First  Cause,  should  be  restrained 
from  giving  Rules  to  pass  Publication  in  that  Cause,  until  he  should  have 
appeared  in  the  Second  Cause. 

On  the  authority  of  Vernon  v.  Moore,  (above)  and  of  Gardner  v.  Ma- 
ion  J  (as  reported  by  Brown^,  and,  in  the  absence  of  any  known  Case 
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where  the  Application  had,  since  the  latter,  been  refused,  or,  bein*^  granted, 
the  Order  had  been  discharged,  an  opinion  had  prevailed,  in  the  Registrar's 
Office,  that  the  Service  of  the  Subpoena,  in  Cause  and  Cross  Cause,  on  the 
Clerk  in  Court  of  the  Plaintiff  in  the  original  Cause,  would,  upon  an  Order 
being  obtained  for  that  purpose,  be  regular,  but,  upon  looking   into  their 

Books,  and  consulting  with  the  Clerks  in  Court,  (who  consider 
[  •607  ]     the  Practice  to  have  been  settled  •in  the  above  Case  of  Anderson 

V.  Lewis'),  the  Registrars  are  of  opinion  that  such  a  Proceeding 
is  not  regular. 


His  Honor  said  that,  in  Vernon  v.  Moore,  an  Order  had  been  made,  in 
1755,  that  service  of  the  Subpoena  in  the  Cross  Cause,  upon  the  Clerk  in 
Court  of  one  of  the  Plaintiffs  in  the  original  Cause,  should  be  deemed  good 
Service  ;  but,  in  Anderson  v.  Ltuns,  in  1792,  the  proceedings  in  the  origi- 
nal Cause  were  stayed  until  a  fortnight  after  the  Plaintiffs  should  have  an- 
swered the  Cross  Bill :  and  that,  in  Gardner  v.  Mason,  the  Order  made 
was  not  for  substituted  Service,  but  for  stay  of  the  Proceedings  in  the  orig- 
inal Cause ;  and,  consequently,  that  Case  was  misreported  by  Brown.  His 
Honor  added  that  the  Registrars  and  all  the  Clerks  in  Court  were  of  opin- 
ion that  the  proper  course  was  not  to  make  an  Order  for  substituted  Ser- 
vice, but  for  stay  of  the  Proceedings  in  the  original  Cause. 

Motion  granted. 


[  •508  ]  •Parker  v.  Lloyd. 

1S34:  13th  December. — Practiep..n~SubpcBna. 
Motioa  for  leave  to  serve  a  Sabpoeaa  on  a  Defendant  resident  in  Scotland,  granted. 

This  Suit  related  to  Stock  in  the  Fund?.  One  of  the  Defendants  resid- 
ed at  Edinburgh,  and  another  at  Naples. 

Mr.  Cooper,  for  the  Plaintiff,  now  moved,  under  4  &  6  Will. 

[  •oOD  ]     4,  c.  82  (a),  for  leave  to  serve  those  •Defendants  with  Subpoenas 

to  appear  and  answer,  and  that  the  British  Consul  at  Naples, 

(«)  By  2  &  3  WiU.  4,  c.  33,  s.  1,  it  is  enacted  that  it  shall  be  lawfnl  for  the  Coarts  of  Chan- 
cery and  of  Exchequer  in  Enjland^  if  they  shall  so  think  fit,  npon  special  Motion  of  the  Com- 
plainant or  Complainants  in  any  Suit  which  has  been  or  shall  be  instituted  in  such  Courts  re- 
spectively, concerning  Lands  or  Tenements,  or  Hereditaments  situate  in  EmJandoT  WoUs,  to 
order  that  service  in  any  Part  of  tbe  United  Kingdom,  and  in  iheUle  of  Mm  respectively,  o^ 
any  Bnbpoena,  Letter  Miiiive,  and  of  all  subsequent  Proeeas  to  be  had  thereon,  upon  any  De- 
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might  be  directed  to  serve  the  Sabpoeaa  upon  the  Defendant  who  Vas  resi- 
dent there. 

^he  yiCErCHAsrcBLi.o& :  [  *510  ] 

The  Act  does  not  specify  any  Person  by  Tfhottf  the*  Subpoena  is  to  be 
served  ;  and,  therefore,  any  one  may  serve  it.  It  is  for  the  purpose  o(  fa- 
cilittttiag  the  aotheBtteation  of  the  Serviee,  that  the  Act  rcqttit*e»it  to  be 
stated  whether  there  is  any  Civil  or  Military  Officer  resident  at  the  Place. 

Mr.  Cooper,  afterwards,  said  that  he  would  not  take  the  Order  for  Ser- 
vice of  the  Subpoena  at  Naples^  as  he  had  not  got  an  Affidavit  that  the  De- 
fendant was  resident  there  :  but  that  he  had  got  the  proper  Affidavit  as  to 
the  other  Defendant,  and,  therefore,  he  would,  with  His  Honoris  permis- 
sion, take  the  Order  as  to  that  Defendant,  in  the  terms  of  the  Order  in 

fendant  in  inch  Suit  then  residing^  in  such  Part  of  the  United  Kingdom  or  hie  of  Man  in 
which  he,  she,  or  they  shall  be  so  served,  shall  be  deemed  good  Service  of,  or  be  made  upon 
snch  Defendant  upon  such  Terms,  and  in  such  Manner,  and  at  such  Time  as  to  such  Courts 
shall  seem  reasonable  ]  and  that  it  shall  be  lawful  for  such  Courts  to  proceed  upon  &uch  Ser- 
vice as  fully  and  effectually  as  if  the  same  had  been  made  within  the  Jurisdiciions  of  such 
Courts  respectively.  Sect.  2  enacts  that,  along  with  the  Subpceua,  a  Copy  of  the  Prayer  of 
the  Bill  shall  be  served :  Provided  that  no  Process  of  Contempt  shall  be  entered  upon  such 
Proceedings  as  thereinbefore  mentioned,  nor  any  Decree  made  absolute,  without  tlie  special 
Order  of  the  Coart,  upon  special  Motion  made  for  such  Purpose. 

The  4  &  5  Will.  4,  c.  82,  extends  the  Provisions,  of  the  former  Act,  relating  to  Suits  insti- 
tuted concerning  Lands,  Tenements,  or  Hereditaments,  to  all  Suits  instituted,  in  the  said 
Courts,  concerning  any  Charge,  Lien,  Judgment,  or  Incumbrance  thereon,  or  concerning  any 
Money  vested  in  any  Government  or  other  Public  Stock,  or  Public  Shares  in  Public  Compa- 
nies or  Concerns,  or  concerning  the  Dividends  or  Produce  thereof;  and  to  any  Defendant  in 
any  such  Suit  as  before  mentioned,  who  shall  appear,  by  AflSdavit,  to  be  resident  in  any  Place, 
specifying  the  same,  out  of  the  United  Kingdom  ;  and  epaots  that  it  shall  bo  lawful  for  tho 
said  Courts,  on  Motion  in  open  Court,  of  any  of  the  Complainants,  founded  upon  Affidavit 
and  such  other  Documents  as  may  bo  applicable  for  the  purpose  of  ascertaining  the  Kesidencc 
of  the  Party  and  the  Particulars  material  to  identify  him  and  liis  Residence,  and  also  specify- 
ing the  Means  whereby  such  Service  may  bo  authenticated,  and  especially  ^vhcther  there  are 
any  British  Officers,  Civil  or  Military,  appointed  by  or  serving  under  His  Majesty,  residing  at 
or  near  such  Place,  to  order  that  service  of  a  Subpcena  to  appear  and  answer  upon  the  Party, 
in  the  manner  thereby  directed,  or  in  case  where  the  said  Courts  shall  deem  fit,  npon  the  Re- 
ceiver, Steward,  or  other  Person  receiving  or  remitting  the  Bents  of  the  Lands  ot  Premises, 
if  any,  in  the  Suit  mentioned,  returnable  at  such  Time  as  the  snid  Courts  sliAll  direct,  shall 
be  deemed  good  Service  of  such  Party,  ard  afterwards  upon  an  Affidavit  of  such  Service  had, 
to  order  on  Appearance  to  be  entered  for  such  Party  in  such  Manner,  and  at  such  Time  as 
the  said  Courts  shall  direct,  and  that  thereupon  it  shall  be  lawful  for  such  Courts  to  proceed 
upon  such  Service,  as  effectually  as  if  the  same  had  been  made  within  the  Jurisdiction  of  soch 
Courts. 

The  2d  Sect  provides  that  where  the  Defendant  cannot  be  found,  and  there  is  just  ground 
for  belieYing  that  he  secretes  or  withdraws  himself  so  as  to  avoid  being  served  with  the  Pro- 
cou  of  the  Court,  it  shall  be  lawful  for  tho  Court  to  order  that  the  service  of  tho  SubpcDoa 
•hall  be  snbstitoted  in  sach  manner  as  the  Court  shall  direct 

Vol.  V.  40 
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M* Master  v.  Lomaz  (().    Motion  granted  as  to  the  Defendant  who  resid- 
ed in  JEdiniurgh, 

(6)  That  Order  was  as  fbllows :  "  This  Court  doth  order  that  Service,  within  a  Month  from 
this  Day,  of  the  Snbpeena  to  appear  to  and  answer  the  Plaintiff's  Bill,  in  Scotland^  together 
with  a  Copy  of  the  Prayer  of  the  Bill  in  this  Cause,  npon  the  Defendants,  A.  Stetoart^  and 
Graeej  his  Wife,  be  deemed  good  service  on  the  said  Defendants." 

Lord  Brougham^  C.  refused  to  grant  an  Attachment  on  the  Subpoena  served  under  the  above 
Order.    2  MyL  &  Seen,  82.    But  see  Canunn  v.  Cameron,  Ibid.  289. 
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Newton  v.  Huirt?. 


189S:  16th  KoT.— 1838:  SthJaDuaxy. — Revenion.Syaud^ — Vendor  and  Purehater, 
A  Sale,  by  private  Contract  of  a  Beversionary  Interest  in  a  Sam  of  Stock,  set  aside,  on  ac- 
coont  of  inadequacy  of  Price,  and  the  nnjast  and  oppressire  Conduct  of  the  Purchaser. 

Under  the  Decree  in  a  Cause  of  Newton  v.  Manning,  23,333Z.  6«.  Sd.j 
and  16,666Z.  13«.  4c2.,  Three  per  Gents.,  had  been  transferred  into  the 
Name  of  the  AccoantantOeneral,  as  a  Fand  for  payment  of  Annuities  of 
7007.  and  bOQl,  respectively,  to  Harriet  De  BoinvilU,  and  John  CoUina*  a 
Lunatic,  for  their  respective  Lives.  The  23,3337  6«.  8e7.,  Three  per  Gents., 
were  also  subject  to  the  payment  of  4,0007.,  amongst  Mrs.  De  BoinviUe^e 
Children,  after  her  Death.  The  Plaintiff,  who  attained  21  on  the  6th  of 
January  1823,  was  entitled  to  one-tenth  of  these  Sums  of  Stock,  subject 
to  the  Payments  before  mentioned.  Li  November  1826,  he  played,  at  Bil- 
liards, with  Charles  Hunt,  the  Defendant's  Son  at  a  Billiard  Room  in  Cork- 
itreetj  belonging  to  C.  Munt,  and  lost  to  him  5327. ;  327.  of  which  he  paid, 
and  gave  his  Note  of  Hand,  payable  three  months  afterdate,  for  the  remain, 
der.  Li  1827  the  Plaintiff  was  in  great  distress  for  want  of  Money,  and 
was  arrested  for  Debt.  In  order  to  relieve  himself  from  his  Embarrass- 
ments, he,  in  August  of  that  year,  caused  his  Interest  in  the  two 
Sums  of  Stock  to  be  put  up  for  Sale,  by  Mr.  BobinSy  an  *Auc-  [  *512  ] 
tioneor,  in  two  Lots;  his  Interest  in  the  28,3337.  6^.  8c7.,  being 
Lot  1 ;  and  his  interest  in  the  16,6667. 18«.  4c7.,  Lot  2.  The  Particulars 
of  Sale  stated  that  Mrs.  2>e  BainviUe  was  in  her  55th  year,  and  in  a  preca- 
rious state  of  Health,  and  that  John  Collins  was  in  his  54th  year,  and  a 
Lunatic.  At  the  Auction,  Lot  1  was  knocked  down  to  the  Defendant  Sam* 
uel  William  ffunt,  for  7007.  There  were  several  Biddings  for  Lot  2.  The 
highest  was  6407.  which  was  107.  less  than  the  Reserved  Price ;  and,  there- 
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fore,  that  Lot  was  bought  in  at  640^.     The  Defendant  had  been  introduced, 
by  his  Son,  to  the  Plaintiff  at  the  Auction  ;  and,  in  consequence,  as  he  stated 
in  his  Answer,  of  an  earnest  solicitation  and  request  which  he.  had  received, 
from  the  Plaintiff,  to  become  the  purchaser  of  Lot  2,  he  wrote  a  Note,  to 
the  Plaintiff,  dated  12th   September  1827,  in  the  following  words  :    "  Mr. 
Sunt  presents  his  compliments  to  Mr.  Newton^  and  has  received  bis   propo- 
sal respecting  Lot  2,  which  Mr.  Hunt  must  decline.     However,  as   Mr. 
Newton  admits  that  1342.  in  Reversion,  is  worth  more  than  50Z.,  Mr.  Snnt 
herewith  proposes  to  buy  Lot  2  according  to  that  calculation,  that  is  to  say, 
Mr.  Hunt  will  give  500Z.  for  it,  which  is  without  making  any  deduction  for 
the  difference  between  Lot  1,  the  Lady  being  in  bad  Health,  and  Lot  2,  the 
Gentleman  being  in  good  Health  ;  viz.  as  50  is  to  134,  so  is  500  to  1,333, 
reckoning  Consols  at  80."     The  Plaintiff  accepted  the  offer  ;  and,  on  the 
5th  of  October  1827,  he  executed  a  Deed  by  which  he  assigned  both  the 
Lots  to  the  Defendant,  in  consideration  of  1,200Z.  expressed  to  be  paid  to 
him  by  the  Defendant.     Four  days  afterwards,  the  Deed  was  tendered  to 
the  Defendant,  to  be  delivered  over  to  him  on  payment  of  1,0661.,  being  the 
Remainder  of  the  Purchase-money  for  the  Lots,  after  deducting 
[  •SIS  ]     the  Deposit  paid  on  the  •purchase  of  Lot  1,    The  Defendant, 
however,  refused  to  pay  his  Purchase-money,  unless  he  was  al- 
lowed to  retain  out  of  it  the  amount  of  the  Promissory  Note,  which  bis 
Son  had  indorsed  to  him  in  part'  satisfaction  of  a  Debt,  and  without  notice 
of  the  circumstances  connected  therewith,  but  upon  an  understanding  that, 
if  the  Defendant  should  be  prevented  from  setting  off  tiie  Amount  against 
his  Purchase-money,  the  Note  should  be  taken  back  by  his  Son.    The  Plain- 
tiff, accordingly,  in  Novcmbrr  1827,  filed  a  Bill  against  the  Defendant  to 
compel  a  Specific  Performance  of  the  Contracts ;   and,  on  the  27th  of  De- 
cember  following,  the  Defendant  paid  to  the  Plaintiff,  1,067/.,  namely,  567/., 
(being  the  residue  of  the  Purchase-money  for  Lot  1,  after  deducting  the 
Deposit,  together  with  Interest,  on  such  Residue,  from  the  29th  of  Septem* 
bcr  1827,  the  day  fixed  by  the  Conditions  of  Sale  for  Payment  of  the  Pur- 
chase-money,) and  500/.,  being  the  Purchase-money  for  Lot  2  ;  and  the  As- 
signment was,  thereupon,  delivered  to  the  Defendant.     In  October  1831, 
Collins,  one  of  the  Annuitants  died.     In  December  following  the  Plaintiff 
tendered  to  the  Defendant  650/.,  being  500/.  for  the  Purchase-money  for 
Lot  2,  and  150/.  for  Interest  thereon  and  the  Expenses  of  the  Assignment, 
and  informed  the  Defendant  that,  if  he  refused  to  accept  the  Tender  and  to 
reassign  Lot  2  to  the  Plaintiff,  the  Plaintiff  would  file  a  Bill  m  Chancery 
against  him,  to  compel  a  Reassignment. 

The  Defendant  having  refused  to  accept  the  Money,  or  to  execute  a  Re- 
assignment^ the  Bill  in  tbia  Cause  was  filed  on  the  21st  December  1831, 
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alleging  that  the  Defendant  had  taken  an  undue  and  fraudulent 
advantage  *of  the  Plaintiff's  situation  and  circamstances,  in  re-     [  *514  ] 
fusing  to  pay  the  Balance  of  his  Purchase-monies  except  upon 
the  terms  of  retaining  thereout  the  Amount  of  the  Promissory  Note  ;  that 
the  Contracts  were  not  completed  until  the  latter  part  of  December  1827, 
when,  after  much  difficulty,  the  Defendant  paid  the  Balance  of  his  Purchase- 
monies  to  the  Plaintiff;  and,  by  such  delay  and  breach  of  good  faith,  all  the 
advantages  for  which  the  Plaintiff  had  been  induced  to  make  the  sacrifice 
of  his  aforesaid   Properties,  were   entirely  lost  to  him :  that  the  aforesaid 
Sale  of  the  Plaintiff's  Reversionary  Interest  in  the  16,666/.  13«.  id.  Three 
per  Cents.,  was  at  a  great  undervalue,  and  was  made,  by  the  Plaintiff,  un- 
der circumstances  of  greait  pecuniary  Embarrassment  and  Distress,  and  that 
the  Defendant  took  an  undue  and  fraudulent  advantage  of  the  Plaintiff's 
circumstauees  and  situation,  by  means  whereof  he  obtained  such  Reversion- 
ary Interest  for  much  less  than  its  real  value. 

The  Bill  prayed  that  the  Sale  of  the  Plaintiff's  Reversionary  Interest  in 
the  16,666Z.  IS^.  4d.  Three  per  Cents,  might  be  declared  fraudulent,  and 
that  the  Defendant  might  re-assign  the  same,  to  the  Plaintiff,  who  was  ready 
to  repay  the  Purchase-money  for  the  same,  with  Interest. 

Mr.  Morgan^  the  Actuary  to  the  Equitable  Assurance  Office,  who  was 
examined  for  the  Plaintiff,  deposed  that  Lot  1  was  worth  933Z.,  on  the  80th 
of  August  1827,  taking  the  price  of  Consols  at  882.  per  cent.,  and  that  Lot 
2  was  worth  876Z.  6«.  on  the  12th  of  September  1827,  taking  the  price  of 
Consols  at  87  i :  that  the  difference  between  the  value  of  the  two 
Lots,  was  56L  14«. ;  and  that  the  circumstance  otJohn  *  Collins     [  *515  ] 
being  a  confirmed  Lunatic,  would  make  no  difference  in  his  afore- 
said valuation.     The  same  Witness,  on  his  Cross-examination,  said  that  he 
had  never  known  Reversionary  Interests  of  the  nature  of  those  in  question, 
fetch,  in  the  Market,  prices  so  high  as  they  had  been  valued  at  by  him  and 
his  Predecessor,  but  that  they  had  generally  fetched  one  Third  less  ;  and 
that  he  did  not  believe  that  either  of  the  Lots  was  worth,  in  the  Market, 
the  price  at  which  he  had  valued  the  same  upon  his  Examination  in  Chief, 
and  which  valuation  he  had  made  according  to  the  market  price  of  Consols 
at  the  times  of  the  Sales  of  the  Lots,  agreeably  to  the  Interrogatory  upon 
which  he  was  examined,  which  was  not  the  mode  in  which  he  usually  valued 
Reversionary  Interests ;  and  that  he  did  not  believe  that  either  of  the  Lots 
would  actually  fetch  prices  as  high  as  he  had  so  valued  the  same. 

Mr.  EobiMy  who  was  exammed  for  the  Defendant,  said  that  he  had  had 
much  experience  in  the  sale  of  Reversionary  Interests,  but  not  of  so  com- 
plicated a  nature  as  Lot  2 :  that  the  prices  at  which  Reversionary  Interests 
were  valued  by  Actuaries,  were,  generally,  greater,  by  one  Third  or  therea- 
bouts, than  what  they  sold  for  in  the  Market,  and  that  he  had  not,  except  in 
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one  iDStance,  known  any  Reversionary  Interest  fetch  as  high  a  price  as  it 
had  been  valued  at  by  an  Actuary :  that^  in  his  Judgment,  Lot  2  was  worth 
to  sell,  in  the  Market,  600Z.  only. 

Sir  E,  Sugd&ti  and  Mr.  Campbell  tor  the  PlaintiflF: 
It  appears,  by  the  Evidence,  that  the  Plaintiff  sold  his  Reversionary  In- 
terests in  the  two  Sums  of  Stock  to  answer  his  pressing  exigencies.       Mor- 
gan states  that  Lot  2  was  worth  876Z.  6s. ;  but  Robins  says  that 
[  •Sie  "I     it  was  not  Vorth  more  than  600Z.     That  Lot  was  sold  for  bQOL 
only  :  so  that,  according  to  Robins^B  valuation,  it  was  sold  for  an 
inadequate  consideration :  and  it  was  sold  by  Private  Contract.    In  Cases  of 
Sales  by  Reversioners  or  expectant  Heirs,  the  Court  does  not  look  at  the 
market  price  of  the  Property  sold,  but  at  its  value  to  the  Reversioner  or  ex- 
pectant Heir.     Lot  2  was  bought  in  at  640Z. ;  and,  shortly  afterwards,  the 
Plaintiff  was  forced,  by  his  pressing  necessities,  to  take  500Z.  for  it.     The 
Defendant  then  refused  to  pay  the  price  he  had  agreed  to  give,  unless  he 
was  allowed  to  retain  the  amount  of  the  Note  of  Hand  ;  and  the   Plaintiff 
was  compelled  to  commence  a  Suit  against  him,  in  which  the  question  was 
not  whether  the  Contract  was  to  be   executed — whether  the  subject  was  to 
be  had,  but  whether  the  price  was  to  be  paid.    The  Note  of  Hand  in  re- 
spect of  which  the  right  of  Setoff  was  claimed,  was  mere  waste   paper. 
This  then  is  a  case  in  which  gross  fraud  and  oppression  was  practised  upon 
the  Plaintiff.       Wiseruan  v.  Beake  (a)  ;  Peacock  v.  Evans  (6)  ;    Gf^oioland 
V.  De  Faria  ((?)  ;  The  Earl  of  Portmore  v.  Taylor  (d). 

Mr.  iTm^A^  and  Mr.  Loftus  Wigramy  for  the  Defendant : 
This  is  not  the  Case  of  a  Reversion  expectant  upon  a  Tenancy  for  Life,  but 
of  a  Fund  charged  with  an  Annuity  ;  and,  therefore,  if  the  Dividends  of  the 
Stock  had  been  reduced,  the  Annuitant  would  have  been  entitled  to  resort 
to  the  Capital. 

[The  Vice- Chancellor  : — The  Fund  consisted  of  Three  per  Cents.,  which 
are  not  likely  to  be  reduced.] 
[  •SIT  ]  'The  Note  of  Hand  was  delivered,  to  the  Defendant  for  value, 
and  without  notice  of  any  of  the  circumstances  connected  with  it. 
The  Plaintiff  first  files  a  Bill  to  compel  a  performance  of  the  Contract, 
and  then  to  set  it  aside.  Is  there  any  proof  of  fraud  or  advantage  taken, 
by  the  Defendant,  of  the  Plaintiff?  There  is  not  the  slightest  Evidence 
that  the  Defendant  knew  any  thing  of  the  Plaintiff's  circumstances. 
Throughout  the  Transaction,  the  Plaintiff  had  the  advice  and  assistance  of 
a  Solicitor  of  great  experience.     Wiseman  v.  Beake  was  the  Case  of  a  Re- 

(a)  2  Vera.  121.  (6)  le  Vcs.  §12. 

(c)  17  Veg.  20.  (rf)  AnU,  VoL  IV.  p.  182. 
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mainder  of  a  Family  Estate,  and  the  l^laintiff  had  given  Poit  Obitt  of  ten 
for  one.  In  Peacock  v.  Evani^  there  were  other  material  circumstances, 
besides  mere  inadequacy  of  price,  which  are  pointed  out  by  Alexander y  C. 
B.  in  his  Judgment  in  Headen  y.  Roeher  («).  In  that  Case,  the  same 
learned  Judge  said  that  he  could  not  adopt  the  principle  laid  down  in  Gow* 
land  ▼.  De  Faria.  That  case  was  appealed  from,  and  the  Appeal  was  com- 
promised (/)  ;  PotU  V.  Curtis  (^).  If  the  two  Lots  are  taken  together, 
it  will  appear  that  a  fair  Price  was  given  for  them.  The  Actuary's  Valua- 
tion amounts  to  about  1,8002.  But,  in  order  to  ascertain  the  selling  Price, 
one  Third  of  that  Amount  ought,  according  to  Hobina^e  Evidence,  to  be 
deducted ;  and  then  the  value  will  be  about  1,2002.,  which  was  the  Sum 
actually  paid. 

If  the  Transaction  is  impeachable  as  to  one  of  the  Lots,  we  require  to 
have  it  set  aside  in  toto.    The  two  Lots  cannot  be  separated. 
The  Suit  for  Specific  'Performance,  applied  to  them  both ;  and     [  *518  ] 
they  were  both  included  in  one  and  the  same  Assignment. 

The  YicbChangellob : 

In  this  Case,  the  Plaintiff  attained  the  age  of  21  in  January  1828,  and 
was  entitled  to  one  Tenth  of  a  Sum  of  23,3382.  6«.  8d.  Consols,  divisible  on 
the  death  of  a  Lady  aged  55,  after  deducting  the  Sum  of  4,0002.  Steiling, 
and  he  was  also  entitied,  after  the  death  of  a  Oentleman  aged  54,  to  one 
Tenth  of  a  Sum  of  16,6662.  19$.  4d.  Consols.  Both  Sums  stood  in  the 
Name  of  the  Accountant-general  of  this  Court.  In  November  1826,  he 
went  to  some  Billiard-rooms,  Ccrh-street,  which  were  then  kept  by  Charlea 
ffunt.  Son  of  the  Defendant  Samuel  Willtam  Sunt,  and  had  theretofore 
been  kept  by  the  Defendant  himself.  And  the  Plaintiff,  in  playing  at  Bil- 
liards with  Charlet  Suntj  lost  to  him  the  Sum  of  5322.  of  which  the  Pliun- 
tiff  paid  822.  in  Cash,  and  gave  his  Promissory  Note  for  5002.,  payable  at 
Three  Months'  date.  It  is  proved  that,  in  1827,  the  Plaintiff  was  in  great 
Distress  and  arrested  for  Debt.  In  Apgust  1827,  the  Plaintiff  caused  his 
two  Beversionary  Interests  above-mentioned  to  be  put  up  for  Sale,  by  Auc- 
tion, by  Mr.  jBoUym,  in  two  Lots.  The  Interest  in  the  23,3332.  6«.  8d. 
Consols,  formed  Lot  1 ;  the  other  Interest,  Lot  2.  The  Defendant  attend- 
ed the  Sale,  and  was  introduced,  at  the  Sale,  to  the  Plaintiff,  by  CJiarhe 
Sunt.  The  Defendant  became  the  purchaser  of  Lot  1,  at  the  price  of 
7002.  and  paid  a  Deposit  of  1402.  Lot  2  was  bought  in,  at  the  Sum  of 
6402.    There  were  several  biddings  for  it,  though  it  does  not  appear  what 

(e)  MadeL  &  Yomi.  89.    See  97,  et  eeq, 

{/ )  Ibid.  99,  Note.    See  the  Obserrations  on  Gowland  t.  DeFaria,  1  Siigd.  Vend.  9th  Edit 

aee,  267. 
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they  vrere ;  and  Instructions  had  been  given  not  to  let  it  go  for  less  than 

650  Z.  After  the  Auction,  some  treaty  took  pkice,  between  the 
[  *519  ]     Plaintiff  and  Defendant,  as  to  Lot  2,  which  ended  ia  an  ^Agree* 

ment  to  sell  Lot  2,  to  the  Defendant,  for  MOL  An  Assignment, 
by  one  Deed,  of  both  Lots  was  prepared  and  approved  of  by  ihe  Defend^ 
ant's  Solicitor,  which  the  Plaintiff  executed,  and,  on  the  dth  of  October 
1827,  tendered  to  the  Defendant,  who  then  refused  to  pay  bis  Purchase* 
money,  and  insisted  that  he  was  the  holder  of  the  Promissory  Note  for  50<U., 
and  had  a  right  to  set  off  the  amount  of  it  against  the  Purofaase-money. 
The  Plaintiff  thereupon  filed  a  Bill,  against  the  Defendant,  for  a  Specific 
Performance  of  the  Agreements  ;  and  the  result  was  thai,  on  tho  27th  of 
December  1827,  the  Defendant  performed  them,  by  paying  1,0672.  (thai 
is)  5602.  the  residue  of  the  Purchase-money  of  Lot  1,  with  72.  for  Interest 
upon  it,  and  5002.,  the  Purchase*money  of  Lot  2,  without  Luterest.  Thes« 
is  some  Evidence  that  there  had  been  dealings  between  the  Defendanl;  and 
bis  Son,  whereby  the  Son  became  indebted,  to  his  Father,  in  more  than 
5002.,  and,  after  the  Lots  had  been  agreed  to  be  sold^  paid  the  Note  in.  part 
discharge  of  the  Debt,  with  an  understanding,  as  the  Answer  states^  that, 
in  case  tho  Defendant  could  not  Procure  the  Note  to  be  sol  off  against  tiie 
Purchase-money,  the  Note  should  be  returned  to  the  Son.  But  the  Ananver* 
states,  and  the  Son,  in  his  Evidence,  swears  that  the  ctrottaistaaceB  that 
affected  the  Note,  were  not  communicated  to  the  Father;,  some  circumstmn* 
ces,  however,  must  have  been  stated  to  show  that  the  Note  was  not;  a  good 
one.  i^hortly  afterwards,  the  cestui  que  vie  of  Lot  2  died^  mad  the  Plaintiff 
tendered,  to  the  Defendant,  his  5002.,  with  IntMrest  and  Costs,  and  request* 
ed  to  have  the  Transaction  as  to  Lot  2,  rescinded,  whioh  the  Defendant  ro» 
fused,  and  the  Plaintiff  then  filed  his  Bill  to  set  aside  the  Sale  of  Lot  2,  on 

payment  of  the  5002.  with  Interest. 
[  *520  ]         *Upon  the  argument  of  this  Case,  it  was  objected  that  the  Plain- 

tiff  could  not  be  relieved  as  to  Lot  2,  while  the  transaotioa  as  to« 
Lot  1,  remained  unimpeached,  both  Lots  having  been  assigned  by  one  Deed. 
The  Answer  is  that  the  Agreements  for  the  two  Lots,  and  the  ciroamstanoes 
affecting  them,  were  distinct.  One  Sale  was  by  public  Auction,  and  the 
other  by  prrvate  Contract,  though,  for  the  sake  of  oonvenienoe,  both  Lota 
were  comprehended  in  the  same  Assignment. 

It  was  insisted  that  the  doctrine  laid  down  in  Qawland  v.  De  Parioy  was 
overruled  by  the  Decision  in  Headtn  v.  Boeher*  But  it  is  observable  that, 
in  Htadtn  v.  RoBheVj  the  only  Evidence  given  by  the  Plaintiffs,  was  the 
t.pinion  of  Mr.  Morgan  that  the  value  of  the  Reversionary  Interest  in  the 
1,0002.  and  the  9152.  Reduced  Annuities,  was  9282.  8s.,  and  Evidence,  that 


CASES  IN  CHANCERY.  622 


1 88S.— Newton  t.  Hant 


the  Bidding  of  9102.,  at  the  Aaction,  was  Ixma  fide.  That  Bidding,  how- 
ever, was  not  only  for  the  1,0002.  and  the  9152.  Reduced  Annuities,  but 
also  for  the  Moietj  in  reversion  of  8002.  funded  in  Court.  Therefore,  the 
Bidding  itself,  being  less  than  Morgan* 9  Valuadon,  though  for  more  Proper*' 
tj  dian  he  valued,  showed  that  little  reliance  could  be  placed  upon  his 
opinion  as  Evidence  of  Value ;  whereas  the  Defendant's  Evidence  went  di- 
recllj  to  prove  the  Price  given  by  him  was  a  fiur  Price.  And  there  was 
nothing  in  the  Case  of  Htaden  v.  Bosher^  from  which  it  could  he  inferred 
that  any  advantage  had  been  unduly  taken,  of  the  Plaintiflb,  by  the  De- 
fendant. That  Case  was  decided  in  1825.  In  1827  the  Case  of  HineH- 
man  v.  Smitk  (K)  occurred,  and  Sir  John  Leaehy  Master  of  the 
Bolls,  then  said  :— ''  In  Qowland  v.  De  Faria,  Sir  *  William  [  *521  ] 
Grant  did  not  consider  himself  as  laying  down  a  new  Rule,  but 
as  foUowmg  the  current  of  Au&ority  ;  and,  since  that  Case,  the  Rule  has 
been  so  far  regarded  as  the  settled  Law  of  the  Court,  that,  although  I  have, 
upon  more  than  one  occasion,  judicially  questioned  both  the  Principle  and 
Policy  of  the  Rule,  yet  it  would  not  become  this  Court  to  make  a  Precedent 
in  direct  opposition  to  it."  I  cannot  therefore  consider  the  Judgment  of 
the  C.  B.  in  Headtn  v.  Boiherj  as  having  set  aside  the  Authority  of  (7ot9- 
land  V.  De  Farta^  even  with  respect  to  inadequacy  of  Price  alone.  Sir 
WiUiam  Chanty  however,  had  before  him  a  Case  in  which  the  Defendant 
did  take  advantage  of  the  Plaintiff 's  difficulties ;  and,  if  similar  circum- 
stances exist  in  the  Case  before  me,  I  must  hold  the  Plaintiff  entitled  to 
Relief. 

The  direct  Evidence  as  to  the  Value,  is  not  rery  satis&ctory.  Mr.  JZoi- 
tMf ,  one  of  the  Defendant's  Witnesses,  states,  as  I  imderstand  him,  that  the 
Value  of  Lot  2,  was  6002.  But  the  circumstances  of  this  Case  shows  that 
un£Eur  advantage  was  taken,  by  the  Defendant,  of  the  Plamtiff's  situation. 
The  Bill  and  Answer  both  state  that  the  Agreement  to  purchase  Lot  2,  was 
founded  on  a  Note  sent,  by  the  Defendant,  to  the  Plaintiff,  on  or  about  the 
12th  September  1827,  and  the  Plaintiff  has  proved,  as  an  Exhibit  izirthe  Cause, 
the  Note  itself,  which  was  in  these  Words. — [His  Honor  here  retfd  the  Note : 
See  anttj  page  512.]  /»  r 

It  is  manifest  that,  when  the  Plaintiff  concluded  the  Bargain  in  the  Terms 
of  the  Note,  he  was  urged  by  the  importunity  of  Distress  to  overlook  a  most 
important  circumstance,  namaly,  thai:  what  he  was  selling  was  not 
the  Reveraion  of  1,8332.  Consols,  but  of  1,6662.  18s.  id.  *  that  [  *522  ] 
is,  of  1,3332.  Consols  and  one  Fourth  more.  If,  therefore,  accor- 
ding to  the  Principle  of  the  Note,  5002.  was  a  fair  Price  for  the  Reversion 
of  1,3332.  Consols,  the  fair  Price  for  the  Reversion  of  1,6662.  lie  4td.  must 

(&)  S  Rius.  4Sd. 
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have  been  6252.    The  Note  also  has  these  Words  :  ^'  reckoning  Consols  at 
80/."    It  is  to  be  inferred,  from  the  Evidence  in  this  Cause,  that,  though  the 
Price  of  Consols  was  802.  at  the  time  of  the  Anotion,  yet,  on  the  12th  of  Sep- 
tember 1827,  it  was  87j  Z.,  that  is,  nearly  one  Tenth  more.    Therefore,  upon 
the  Principle  of  the  Note,  about  602.  more  should  have  been  added  to  the 
Price,  making  it,  in  the  whole,  6862.,  or  nearly  two  Fifths  more  than  5002., 
the  Sum  named  in  the  Note.    Though  all  this  was  obvious,  the  Plaintiff's 
distress  prevented  him  from  seeing  it.     He  caught  at  the  offer  of  5002.     He 
might,  indeed,  have  come  to  a  sinular  conclusion,  by  reasoning  on  the  Price 
given  for  Lot  1.    For,  at  the  Price  of  802.,  5,0002.  Consols  would  have  been 
Bufficent  to  answer  the  4,0002.  Sterling,  and  deducting  5,0002.  Consols,  the 
Bevcrsionary  Fund  to  be  divided,  would  be  18,8382.,  of  which  one   Tenth 
would  be  1,8332.  and  a  fraction.    If  7002.  was  a  fair  Price  for  1,8382.,  then 
1,6662. 13d.  Ad.  must  have  been  worth,  at  least,  eight  Ninths  of  7002.  or  6221. 
and  a  fraction  ;  and,  if  the  additional  Price  of  one  Tenth  more  were  added, 
on  account  of  the  rise  in  Consols,  the  Price  for  Lot  2  might,  according  to 
that  mode  of  calculation,  have  been  shown,  upon  the  Defendant's  own  Princi- 
ples, to  have  been  worth  6802.  at  least.    All  this,  however,  was  overlooked 
by  the  Plaintiff.    He  was  anxious  only  for  a  Sum  in  hand.     But,  when  he 
tendered  the  Conveyance,  the  Defendant  delayed  the  completion,  on  a  pretext 

that  he  had  a  right  to  set  off  the  Note  for  5002.     Upon  the  Stat. 
[  *523  ]     of  16  Car.  2,  c.  7,  it  was  held  that  a  Note  for  Money  lost  *^at  play, 

was  good  in  the  Hands  of  a  bona  fide  Holder.  But  the  Stat,  of 
the  9  Anne,  c.  14,  makes  such  a  Note  absolutely  void  ;  and  though  the  De- 
fendant, in  his  Answer,  and  his  Son,  as  his  Witness,  swear  that  the  Defen- 
dant did  not  know  under  what  circumstances  the  Note  was  given,  it  is  impoe- 
Bible  to  refer  the  understanding  stated  in  the  Answer,  to  have  existed  as  to 
the  Note  between  the  Father  and  the  Son,  to  any  thing  but  the  original  na- 
ture of  the  Note.  Upon  this  unjust  pretext,  however,  the  Plaintiff  was  kept 
out  of  his  Money  for  several  Weeks,  was  obliged  to  file  a  Bill,  and,  ultimate- 
ly, received  only  the  5002.  without  Interest.  The  conduct  of  the  Defendant 
was,  therefore,  oppressive  and  unjust ;  and,  as  he  refused  to  rescind  the  Tran- 
saction, when  application  was  made  to  him  before  the  filing  of  the  present 
Bin,  the  Decree  must  declare  the  Plaintiff  to  be  entitled  to  Lot  2  upon  the  pay- 
ment, to  the  Defendant,  of  5002.  and  Interest,  without  Cost.  In  the  Cases 
of  Gowland  v.  JDe  Faria  and  Peacock  v.  Evane^  Costs  were  given  to  the 
Defendants.  But  though  Relief  is  given  upon  the  Principle  of  a  Mortgage, 
the  Defendant's  Conduct  has  been  so  bad,  that  I  must  deprive  him  of  his  Costs. 
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•Htdb  V.  Whtcb.  [  •624  ] 

1832:  20th  Not.— ii^rvemenf.— P/radui^.-- Paiftec 

The  PUinciff  and  hU  Wife,  who  was  one  of  the  Childroa  of  A^  agreed  wiih  the  other  Children 
to  divide  equally  it's  Property  at  his  death.  The  Plaintiff's  Wife  died  before  A^  and  the  Plain- 
tiff'was  her  Administrator.  He  made  an  Assignment,  by  which  bis  Share  passed,  and  after- 
wards filed  a  Bill  for  a  Specific  Performance.  Held  that  the  Agreement  was  Talid ;  and  that 
the  Plaintiff'  being  a  Tmstee  of  his  Share  for  the  Assignees,  the  Snit  was  properly  instituted 
by  him. 

The  Plaintiff  had  married  one  of  the  Daughters  ot  BichardWhitej  deceased. 
They  and  the  other  Children  of  Richard  White  entered  into  an  agreement,  in 
their  Father's  lifetime,  to  divide,  equally  amongst  themselves,  the  property 
which  their  Father  should  die  possessed  of.  The  Plaintiff's  Wife  died  in  her 
Father's  lifetime,  and  the  Plaintiff  took  out  administration  to  her.  R.  fVhite 
having  died,  the  Plaintiff  filed  the  Bill  in  this  Cause,  against  the  other  Chil- 
dren,  for  a  Specific  Performance  of  the  Agreement. 

Sir  H.  Suffden  and  Mr.  Jamt$  Busnell,  for  the  Plaintiff,  cited  Wethered 
T.  Wethered  (a),  tLikd  HartooodY.  Tooke  (6). 

Mr.  Pept/i,  Mr.  PhOUfnore,  and  Mr.  Jeremy,  for  the  Defendants,  sa]d|that> 
if  the  Plaintirs  Wife  bad  survived  her  Husband,  she  might  have  repudiated 
the  Contract,  and,  consequentiy,  it  was  void  for  want  of  Mutuality,  for  if  it 
was  not  binding  on  the  Plaintirs  Wife,  it  could  not  be  binding  on  the  Defen- 
dants  (c)  ;  that  the  Plaintiff,  having  assigned  all  his  Property  to  Trustees 
for  the  benefit  of  his  Creditors,  had  no  right  to  sue  for  a  Specific  Performance 
of  the  Agreement,  which  could  be  performed  with  the  Trustees  only,  and, 
therefore,  that  they  were  the  persons  who  alone  ought  to  have  instituted  the 

•Mr.  Jacob  appeared  for  the  Trustees.  [  *626  ] 

The  Vicb-Chancellob  : 

The  Agreement  was  not  entered  into  by  the  married  Daughter,  but  by  her 
Husband ;  and  he,  being  her  AdminUtrator,  is  a  Trustee,  of  the  Share  of 
the  Property  to  which  he  was  entitied  under  the  Agreement,  for  the  Trus- 
tees  under  the  Deed  of  Assignment.  On  the  authority  of  Wethered  v  Weih. 
ered,  and  Harwod  y.  Toohe,  I  think  that  the  Agreement  ought  to  be 
performed. 

(a)  Aitfe,  Voi  IL  p.  183.  W  Ibid,  l^^- 

(e)  night  v.  Bolland,  4  Boss.  SSS. 
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Church  v.  Ksmblb. 

1832 .  20th  and  23d  fioymher.^WilL^Ootutruction.—Eleeticn, 

A.  haviag  power  under  her  Father's  Will  to  appoint  a  Fand  amon^t  her  Children,  or  more 
remote  Issne,  to  be  bom  befort  rach  Appuintmmt^  by  her  Will,  appoints  the  Fund  and  be- 
queaths her  Personal  Estate,  to  her  Fonr  Children.  Bj  a  Codicil,  she,  ta  eaae  she  had  pow- 
er io  todot  under  her  Father's  WiU^  or  otherwise,  directed  that  the  Share  which  one  of  her 
Daughters  would  deriye  under  her  Will,  should  be  in  Trust  for  that  Daughter  for  life,  and, 
after  her  death,  for  her  Children  generally,  and  not  those  only  who  were  then  bom,  as  pre- 
scribed by  the  Power.  Held  that  A,  did  not  intend  the  Codicil  to  affect  her  own  Property, 
but  only  that  which  was  subject  to  the  Power ;  and  that  she  did  not  mean  to  make  the  Ap- 
pointment unless  she  had  power  so  to  do,  which  she  had  not,  and,  therefore,  no  case  of  Elec- 
tion arose. 

Richard  Holbbrt,  by  his  Will,  dated  the  4th  of  August  1808,  g^ve  to 
Trustees  88,888^  Gs.  8d,  Three  per  Cents,  in  trust  for  the  separate  use  of 
his  Daughter,  Elizabeth  Wihonj  the  Wife  of  James  WiUan^  for  her  Life^ 
and,  after  her  Decease,  in  Trust  to  transfer  the  same  to  the  Child,  Grand- 
child, or  more  remote  Issue,  or  Chilci^on,  Gr&ndchildren,  or  more  remote 
Issue,  of  the  said  H.  WiUon,  such  GtandchUdren  or  more  remote 
'[  •626  ]  *l99ue  to  he  horn  before  any  such  appointment^  in  such  Parts, 
Shares  and  Proportions,  manner  and  form  as  the  said  E.  Wilson^ 
notwiihsUnding  her  Coverture,  by  Deed,  or  by  her  Will,  or  any  Codicil 
thereto,  to  be  by  her  signed  and  published  in  the  presence  of,  and  to  be  at- 
iested  by  two  or  more  credible  Witnesses,  should  appoint.  The  Testator 
died  shortly  after  making  his  Will. 

Elizabeth  Wilson,  by  her  Will,  dated  the  10th  of  September  1829,  and 
signed  and  published  by  her  in  the  presence  of,  and  attested  by  two  Wit- 
nesses, after  giving  several  Legacies,  gave  the  residue  of  her  Monies,  Se- 
curities for  Money,  Gteods,  Chattels,  Furniture,  Plate,  Books,  Pictures, 
Prints  and  other  Personal  Estate  and  Effects  whatsoever  not  thereinbefore 
otherwise  disposed  of,  and  also  all  the  Monies,  Securities  for  Money,  Prop- 
erty, Estate  and  Effects,  Household  Furniture,  Plate,  Linen,  China  and 
other  Chattels  and  Effects  which  she  should  have  power  to  dispose  of  under 
the  Will  of  her  late  Father,  dated  the  4th  of  August  1808,  or  otherwise, 
unto  her  Children,  EUzabeth  Jemima  Ohurch,  Emma  Wilson,  Charlotte 
Wilson  and  James  Wilson,  equally  to  be  divided  between  them,  her  Daugh- 
ters' Shares  to  be  for  their  respective  absolute  benefit,  for  their  own  use  ex- 
clusively, free  from  any  control  from  their  Husbands. 

The  Testatrix,  on  the  same  10th  of  September  1829,  made  a  Codicil  to 
her  Will,  which  was  executed  in  the  presence  of  and  attested  by  two  Wit- 
nesses ;  and  she  thereby,  in  ease  she  had  the  power  so  to  do  under  the  WiU 


CASES  IN  CHANCERY,  628 


18SS.— White  y.  Kemble. 


of  her  late  Father^  or  otherwite^  willed  and  directed  that  the  Share  and  In. 
terest  which  her  Daughter  Elizabeth  Jemima  Churchy  would  derive  under 
her  Will,  should,  upon  the  distribution  taking  place,  be  vested 
in  *the  Names  of  the  Persons  therein  named,  in  Trust  to  lay  the  [  *527  ] 
same  out,  at  Interest,  upon  Government  Securities,  and  to  re- 
ceire  and  pay  the  Interest  to  Elizabeth  Jemima  Church  alone,  during  her 
Life,  free  from  her  Husband,  and  her  Receipt  alone  being  a  good  Discharge, 
and,  after  her  Death,  to  divide  the  Principal,  equally,  among  her  Children^ 
to  be  paid  on  their  respectively  attaining  the  age  of  21  years,  and,  in  the 
meantime,  the  Interest  on  each  Share  to  be  applied  towards  their  Mainten- 
ance and  Education. 

The   Testatrix  died  in  December  1829,  leaving  her  before-mentioned 
Children  and  two  Infant  Children  of  Mr.  and  Mrs.  Churchy  her  surviving. 

The  Bill  was  filed  by  Mr.  and  Mrs.  Churchy  against  the  Trustees  and 
Executors  of  Mrs.  Wii9orC%  Will  and  Codicil,  the  Trustees  of  the  88,8332. 
6«.  8(2.  Stock,  the  Infant  Children  of  Mr.  and  Mrs.  Churchy  and  the  three 
other  Children  of  Mrs.  Wilion^  stating  that,  upon  the  Testatrix's  Death, 
the  Plaintiff,  Mrs.  Churchy  became  entitled  to  one  Fourth  of  the  Stock  and 
of  the  Residue  of  the  Testatrix's  Personal  Estate,  for  her  separate  use  ; 
but  the  Infant  Defendants  alleged  that,  by  the  Testatrix's  Will  and  Codicil, 
the  Plaintiff  was  entitled  to  one  Fourth  of  such  Residue,  for  her  Life  only, 
and  that,  upon  her  Death,  the  same  would  belong  to  them ;  and  that  the 
Will  and  Codicil  raised  a  Case  of  Election,  on  the  part  of  the  Plain  tifi,  as 
to  the  one  Fourth  of  the  Stock,  and  that,  if  Mrs.  Church  took  any  Inter- 
est under  the  Will  and  Codicil,  she  was  entitled  to  one  Fourth  of  the  Stock, 
for  her  Life  only,  and  that,  upon  her  Death,  the  same  would  belong  to  her 
Children.  The  Bill  prayed  that  one  Fourtii  of  the  Residue  and 
of  the  Stock  might  be  paid  *and  transferred  to  Mrs.  Churchy  for  [  *528  ] 
her  separate  use,  or  that  her  Rights  and  Interests  therem  might 
be  ascortttned  and  declared  by  the  Court. 

Sir  E.  Sugden  and  Mr.  Barber^  for  the  Plaintiflb : 

The  appointment  made  by  the  Codicil,  included  all  the  Children  of  Mrs. 
Church  that  might  be  bom  ;  and  therefore,  it  went  beyond  the  line  prescrib- 
ed by  the  Donor  of  the  Power,  and  by  the  Law  ;  and,  consequently,  it  is 
void.  Leake  v.  Bobimon  (a).  No  Case  of  Election  is  raised  by  the  Cod- 
icil ;  for  that  Instrument  is  confined  to  the  Property  which  was  the  subject 
of  the  Power ;  and  the  Testatrix  says  that  she  does  not  mean  to  make  the 
Oift,  unless  she  has  the  power  to  make  it  under  her  Father's  Will  or  other- 
wise.   She  had,  however,  no  such  power.    A  Case  of  Election  never  arises 

(a)  2  Mer.  SS8.    See  Jm  t.  AuM^,  1  Cox,  324 ;  and  Boudmige  t.  Dorril,  2  Vei .  Jan.  557. 
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unless  a  Party  does  an  Act  which  he  bellefes  he  has  power  to  do.     Besides, 
the  Will  and  Codicil  are  distinct  Instruments. 

If  one  Fourth  of  Mrs.  Wil8on*$  Residuary  Estate,  passes  by  the  Codidl, 
then,  of  course,  no  Case  of  Election  arises. 

Mr.  MacdougaU^  for  the  Infant  Defendants,  admitted  that  the  Codicil 
was  void  as  an  Execution  of  the  Power ;  but  contended  that  a  Case  of 
Election  was  raised  by  it,  as  it  professed  to  give  a  limited  Interest,  in  the 
one  Fourth  of  the  Stock,  to  Mrs.  Churchy  whereas  she  took  an  absolute  In- 
terest under  the  Will.     Streatfield  v.  Streatfield  (J) ;   Whistler  v.    Web- 

9ter  (c). 
[  •529  ]  [•The  Vice-  Chancellor : — The  question  is  whether  the  Testa- 
trix meant  the  disposition  to  take  effect  in  all  events,  or  only  in 
the  event  of  her  having  the  power  to  make  it«  If  the  Testatrix  had  an  ab- 
solute,  unconditional  intention  to  give  what  she  could  not,  then  a  Case  of 
Election  would  arise.] 

Mr.  Knight  and  Mr.  Shapter  for  the  Trustees  named  in  the  Codicil : 

If  Mrs.  Church  insists  on  taking  a  3hare  of  the  appointed  Fand  under 
the  Will,  the  Effect  of  the  Codicil  is  to  compel  her  to  relinquish  tfce  Life  In- 
terest thereby  given  to  her  in  the  Testatrix's  General  Estate.      The  Codicil 
refers  to  the  will ;  and,  in  the  Will,  we  find  that  the  Testatrix  gives  her  own 
Property  and  that  which  was  the  subject  of  the  Power,  as  one  entire  Fund. 
The  words,  ^^  or  otherwise,"  comprise  both  her  own  Property  and   that 
which  was  the  subject  of  the  Power.      The  words :    "  In  case  I  have  the 
Power  so  to  do,"  are  implied  in  every  execution  of  a  Power.     There  is  no 
difference,  in  substance,  between  saying :  *'  In  case  I  have  the  Power," 
and :  ^^  In  pursuance  of  the  Power."    It  is  clear  that  the  Testatrix  intended 
to  dispose,  by  the  Codicil,  both  of  her  own  Property  and  of  that  which  was 
the  subject  of  the  Power :  and  she  had  the  Power  so  to  do,  by  the  operation 
of  the  Law  of  Election.     Bristow  v.  Warde  (^d)  ;  Moore  v.  Butler  (e) . 

Mr.  Theobald  appeared  for  the  Trustees  of  JRUhard  JEblberVs  Will. 
The  YicB  Chancellor  : 

I  cannot  think  this  to  be  a  Case  of  Election. 
[  *680  ]  *It  strikes  me  that  all  that  the  Testatrix  meant  to  do  by  her 
Codicil,  was  to  dispose  of  the  Property  which  was  the  subject  of 
the  Power,  and  not  to  affect  any  part  of  her  own  Property ;  and  that  she 
only  meant  to  appoint  the  Property  in  a  given  manner,  provided  she  had 
the  Power  so  to  do.  But  she  had  no  such  Power ;  and,  consequently  the 
Codicil  is  inoperative. 

The  effect  of  my  Decision  is  that  the  Infant  Defendants  are  not  entitled 
to  any  thing. 

(»)  Ca.  Temp.  Talh.  176.  (e)  Vei.  Jan.  867. 

(d)  %  Yet.  jnn. 386.  (0  SScb.  ftLef.  949. 
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Nelson  v.  Cabieb. 

183S:  SIstNoyember.— Z>7ffcy. 

A  Legftcj  of  1,000/.,  **  being  Part  of  the  Monies  recdyed  bj  J.  from  mj  Debtor  A,  G^  bat 
not  remitted  to  me,"  it  specific. 

The  Will  of  the  Testatrix  in  this  Cause  contained  the  following  Bequest : 
**  I  give  to  the  Daughters  of  Sarah  Hendy^  Relict  of  Dr.  John  Hendy^  of 
the  Parish  of  St.  Peter\  and  Island  of  Barbadoe$j  and  her  Grand-daugh* 
ters  that  shall  be  living  at  my  Decease,  the  sum  of  IfiOOl.y  being  some  part 
of  Monies  received  from  my  Debtor  Mrs.  Ann  Greaves^  jun.  deceased,  but 
not  remitted  tome,  their  Brother  John  having  received  large  Sums  tor  my 
good  Friend  his  Mother,  my  Attorney  on  the  Island,  and  spent  it.  One  of 
the  questions  in  the  Cause  was  w  hether  the  Legacy  was  demonstrative  or 
specific.  The  Cases  cited  were  Mider  v.  Wager  (a),  on  the  one  side,  and 
Gillaume  v.  Adderley  (6),  Oittins  v.  Steele  (c),  and  Badrich  v.  Steven9{d)j 
on  the  other. 

The  Vice- Chancellor  said  that  he  was  clearly  of  opinion  that  the  . 
Legacy  was  specific,  as  it  was  a  ^Bequest  of  part  of  the  Fund     [  *531  ] 
received  from  Ann  Oreavee^  and  that  Mider  y.  Wager  bad  been 
oyer- ruled  by  a  variety  of  Cases. 

Mr^KnigJUj  Mr.  Twieij  Mr.  Blenman,  and  Mr.  Sharpe  appeared  for  the 
different  Parties. 


Dbwbs  v.  Beresford. 

1833 :  22d  Noyember. — Juriadidion, — Manhal  of  Kinp*B  DewJi,  * 

After  a  Defendant  had  been  attached  by  the  Sheriff  for  non-payment  of  Money,  a  Writ  of  J7a- 

htoM  CmrpuM  cum  Giu«m,  issued  in  an  Action  brought  ogainst  bim  in  K  B ,  under  which  he 

was  turned  over,  by  a  Judge's  Order,  to  the  Marshal  of  K.  B^  who  suffered  him  to  escape. 

This  Court,  on  Motion,  ordered  the  Marshall  to  pay  the  Money  for  which  the  Defendant  had 

been  attached. 

Onb  of  the  Defendants  in  this  Cause,  had  been  taken,  on  an  Attach- 
ment, by  the  Sheriff  of  Middlesex,  for  non-payment  of  a  Sum  of  Money 
which  he  had  been  directed  to  pay  by  the  Decree.  Whilst  he  was  in  the 
Sheriff's  Custody,  a  Writ  of  Habeae  Carpue  earn  Caims^  issued  in  an  Ac- 
tion brought  against  him  in  the  Court  of  King's  Bench,  under  which  he  was 
carried  before  one  of  the  Judges  of  that  Court,  who  ccmmitted  him  to  the 

(a)  9  p.  W.  aiS.  (6)  IB  Yes.  8S4.  (e)  1  Swans.  S4. 

(4  dBroC.  C.481.   &s  the  Note  to  thai  Cue  ia  Mr.  BeO't  Edit 
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Custody  of  the  Marshal  of  the  King's  Bench  Prison.  The  Plaintiff  then 
moved  this  Court  for  a  Habeas  Corpus  directed  to  the  Marshal,  requiring 
him  to  produce  the  Bodj  of  the  Defendant  in  Court ;  which  was  ordered. 
The  Marshal,  on  being  served  with  the  Writ,  returned  that  he  was  anable  to 
obey  it,  as  the  Defendant  had  escaped  from  his  Custody. 

Mr.  Knight  and  Mr.  Lovat^  for  the  Plaintiff,  now  moved  that  the  Marshal 
might  be  ordered  to  pay,  into  Court,  the  Money  which  the  Defendant  had 
been  directed  to  pay.  They  referred  to  the  Cases  in  which  Sheriffs  who 
had  suffered  Defendants  to  escape,  after  having  taken  them  on 
[  *532  ]  Attachments  for  nonpayment  *of  Money,  had  been  ordered  to 
pay  the  Money  (a),  and  added  that,  as  the  Defendant  had  been 
handed  over  to  the  Custody  of  the  Marshal,  under  a  Habeas  Corpus  cum 
Cansisj  he  had  been  transferred,  subject  to  all  the  Detainers  that  were  in 
force  against  him. 

Mr.  Eindersley^  contrUy  said,  that  the  Marshal  was  not  an  Officer  of  this 
Court,  as  the  Sheiiff  was,  and,  therefore,  could  not  be  subject  to  its  summa- 
ry jurisdiction. 

The  Vice- Chancellor  said  that  the  transferring  of  the  Defendant  to  the 
Custody  of  the  Marshal,  was  merely  a  substitution  of  one  Ministerial  Officer 
for  another,  amd  granted  the  Motion. 


^»*< 


Warburton  v.  Hill. 

1S32:  2Sd  November.— Pracfibe.—il(/mi}itserator. 

In  a  Suit  against  the  Bank  and  an  Administrator,  appointed  under  3S  Geo.  9,  c.  S7,  the  Court 

on  Motion^  before  Decree,  ordered  Stock  standing  in  the  Testator's  Name  to  bo  transferred  to 

the  Aoooantani-general. 

Thb  surviving  Executor  of  the  Testator  in  this  Cause  having  absconded 
and  being  out  of  the  Jurisdiction  of  the  Court,  Letters  of  Administration  to 
the   Testator  had  been  granted,  under  38  Geo.  3,  c.  87,*  to  tho   De- 

*  It  is  enacted,  by  the  aboye  Act,  that,  at  the  expiration  of  twelre  calendar  months  fix>m 
the  death  of  any  Testator,  if  the  Exeiators  or  Executor  to  whom  Probate  of  the  Will  shall 
haye  been  granted,  are  or  is  then  resiiling  oat  of  the  Jurisdiction  of  the  Courts  of  Law  and 
Equity,  it  shaU  be  lawful  for  the  Ecclesiastical  Court  which  hath  granted  Probate  of  such  Will, 
upon  the  application  of  any  Creditor,  Next  of  Kin,  or  Legatee,  grounded  on  the  Affidavit 
thereinafter  mentioned,  to  grant  such  special  Administration  as  thereinafter  mentioned. 

Sect.  3  contains  the  Form  in  which  the  Administration  is  to  be  granted.  It  is  partly  as  fol- 
lows :  "  And  whereas  the  Surrogate  aforesaid  having  duly  considered  the  Premises,  did,  at  the 
Petition  of  the  said  ,  decree  Letters  of  Administration  of  aU  and  singnlar 

(a)  See  Beames  on  Costd,  1?8;  aad  CoUard  y.  Bare,  ani.t  i>*  10. 
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fendant  *  Sarah  Hill*  Two  Sums  of  Stock  remained  standing  [  *533  ] 
in  the  Testator^s  Name.  The  Bill  was  filed,  by  the  Legatees 
under  the  Will,  against  Sarah  Sill  and  ti.e  Governor  and  Company  of  the 
Bank  of  England,  praying  that  Sarah  SUl  might  bo  decreed  to  transfer  the 
Stock,  and  to  pay  the  Dividends  which  remained  unreceived,  into  Court,  in 
Trust  in  the  Cause,  and  for  an  Injunction  to  restrain  the  Governor  and  Com* 
pany  from  permitting  the  Executor  to  sell  out  or  transfer  the  Stock,  or  re* 
ceive  the  Dividends  ;  and  that  the  Bank  might  be  decreed  to  permit  Sarah 
HiU  to  make  the  Transfer. 

*The  Governor  and  Company  of  the  Bank,  by  their  Answer,     [  *534  ] 
submitted  whether  Sarah  Hill  could  legally  and  effectually  trans- 
fer the  Stock  and  receive  the  Dividends,  under  the  Letters  of  Admimstrar 
tion  granted  to  her. 

Mr.  Bather,  for  the  Plaintiflb,  now  moved  (before  Decree)  that  the 
transfer  into  Court  might  be  made  according  to  the  Prayer  of  the  Bill,  and 
that  thereupon  the  Bill  might  be  dismissed  against  the  Bank,  with  Costs  to 
be  taxed  and  retained  by  them  out  of  the  unreceived  Dividends,  and  that 
they  might  pay  the  residue  of  the  Dividends  to  Sarah  Hiil^  and  that  she 
might  pay  them  into  Court  in  Trust  in  the  Cause. 

Mr.  PhilUmore,  for  the  Bank,  contended  that  the  Order  sought  must  be 
made  by  Decree,  and  not  upon  Motion,  as  appeared  by  the  terms  of  the 
Letters  of  Administration. 

But  the  Vice- Chancellor  granted  the  Motion,  saying  that  the  grant  of 
Administration  by  the  Ecclesiastical  Court,  justified  the  Bank  in  permit- 
ting the  Transfer. 

the  Goods,  Cbattclj  and  Credits  of  the  said  deceased  to  be  comnuttcd  and 

granied  to  yoa  tlie  laid  ,  named  by  or  on  the  behalf  of  the  said  , 

a  Creditor  ( Legatee  or  one  of  the  next  of  Kin)  of  the  said  deceased  (as  the  eaae  mag  be)  limited 
for  the  purpose  to  become  and  be  made  a  Party  to  a  Bill  or  Bills  to  be  exhibited  against  yoa  in 
any  of  His  Majesty's  Courts  of  Equity,  and  to  carry  the  Decree  or  Deerccs  of  any  of  the  said 
Conrt  or  Courts  into  effect,  but  no  farther  or  otherwise  (Justice  so  requiring) "  &c. 

The  (Uh  Section  enacts,  Thait  it  shall  be  lawful  for  tho  Accountant-general  of  the  Court  of 
Chancery,  or  for  the  Secretary  or  Deputy  Secretary,  of  the  Governor  and  Company  of  the 
Bank  of  England  to  transfer,  and  for  the  Governor  and  C  ny  of  the  Bank  of  England  to 
suffer  a  transfer  to  be  made,  of  any  Stock  belonging  to  the  Estate  of  such  deceased  Person 
juto  the  Name  of  the  Aecountant-general,  m  Trust  for  such  Purposes  as  the  Court  shall  tlircct, 
in  any  Suit  in  which  the  Person  to  whom  such  Admiatairatioa  lutth  been  graotad,  ahaU  bo  or 
may  have  been  a  Party. 


•Bbown  t;.  Stbab.  [  'SSS  ] 

Mat :  sad  No^n^yer.— JfoTt^o^  and  Mart§agee,^^Priordy, 

A  Mcend  Moortgagee  took  a  ConTeyonea  of  tho  Eqaity  of  HedoBptifniyln  ooMideratian  of  the 
Debu  due  to  himself  and  the  oUier  Mortgagees,  which  he  thereby  took  upon  biiaself  and 

Vol.  V.  42 
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covenanted  to  pay.  Held  that  his  Debt  was  extinguished,  and,  thcrefo  re.that  in  a  f  orccio* 
.vure  Suit  instituted  n;^ainst  him,  hy  the  Parties  entitled  to  the  Fir>t  and  Third  Mortgages, 
ho  was  not  entitled  to  bo  paid  his  Debt,  in  priority  to  the  Third  Mortgage. 

By  an  Indenture  of  the  16th  of  April  1819,  J.  M.  Ogden  mortgaged 
certain  Messuages  and  other  Hereditaments,  to  the  Plaintiffs,  for  500  years, 
fur  securing  the  repayment,  with  Interest,  of  2,000Z.  lent  to  him  by  the 
Plaintiffs.  By  Indentures  of  the  Ist  and  2d  of  November  1824,  Ogden 
mortgaged  the  Premises  to  the  Defendant,  in  Fee,  for  seeuring  the  repay- 
ment of  1,300Z.  >Yith  Interest.  By  an  Indenture  of  the  14ih  of  Match  1825, 
Ojden  charged  the  Premises  with  the  repayment  to  the  Plaintiffs  of  600/. 
and  Interest  on  the  10th  of  September  then  next.  By  an  Indenture  of  the 
Slst  of  October  1829,  made  between  Ogden^  of  the  one  part,  and  Steady 
of  the  otlicr  part,  after  reciting  the  Indentures  before  mentioned  :  that  up- 
on an  Account  taken,  3,098Z.  19«.  2rf.  was  found  and  admitted  to  be  due, 
to  the  Plaintiffs,  up  to  the  day  of  the  date  of  the  Indenture  now  in  state- 
ment, and  that,  upon  an  account  stated  and  settled  between  the  Defendant 
and  Ogden ^  1,625/.  was  found  due  to  the  former,  and  that  tliosc  two  Sunis 
were  considered  to  be  the  full  Value  of  the  Premises ;  and  that  the  Dofen- 
diiiit  had  agreed  with  Ogden  for  the  absolute  purchase  of  the  Premises  for 
4,723/.  19«.  2d.,  out  of  which  he  was  to  pay  the  3,098/.  19».  2d,  to  the 
Plahtfiffsy  the  first  Mortgagees^  and  to  retain  the  remainder  of  the  Pur- 
chfnernonpy  in  satinfartion  of  his  JSIort gage-debt  :  It  was  witnessed  that  iu 
consideration  of  the  3,098/.  19ir.  2d.  due  from  Ogden  to  the  Plainiiff*,  the 
payment  of  which  the  Defendant  thereby  took  npon  himnelf  and 
[  *o30  ]  t//.o/i  his  IltfirSj  Executors,  Administrators  *and  Assigns,  and 
sijso  in  consideration  of  the  1,625/.,  (\>hich  two  Sums,  amount- 
ing together  to  4,723/.  19f.  2(i.,  were  mentioned  to  be  the  consideration  for 
the  absidutc  purchase  of  the  Premises,)  Ogden  conveyed  the  Equity  of 
Redemption  of  the  Premises,  subject  to  the  Mortgage  and  farther  charge 
to  ilic  Plaititiffs  and  the  principal  5?ums  and  Interest  secured  thereby,  to  the 
Defendant  in  Fee ;  and  the  Defendant  covenanted  with  Ogden  to  pay  such 
pr  neij  al  Sums  and  Interest,  and  all  Costs,  Charges  and  £.xpenses  relating 
thereto. 

The  Defendant  not  having  paid  what  was  due  to  the  Plaintiffs,  they  filed 
a  Bill  of  Foreclosure  against  him. 

The  Defendant,  in  his  Answer  said  that  his  Mortgage  of  November  1824, 
was  a  prior  Incumbrance  to  the  Plaintiff's  further  charge  of  March  1826  ; 
and  he  denied  that  ho  had  covenanted,  in  the  Indenture  conveying  to  him 
the  Equity  of  Redemption  of  the  Prenases,  to  payoff  the  2.000/.  apd  600/. 
and  the  Interest  accrued  due  thereon,  except  that,  by  such  Indenture,  it 
was  agreed  that  such  Sums  Trere  to  bo  rabed  from  the  said  Hereditaments 
and  Premises. 
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St  E.  Sugdtn  and  Mr,  fVilbrahamj  for  the  Plainliffd  : 

The  Conveyance  of  October  1829,  operated  as  an  extinguishment  of  tho 
Debt  due  from  Ojden  to  the  Defendant,  and  also  as  an  assumption,  by  tho 
Defendant,  of  tho  Debts  due  to  the  Plaintiffs.  An  asiire^ate  Sum  was 
made  of  ail  the  three  Debts,  and  that  Sum  was  made  the  considcrntion  for 
the  Conveyance.  The  recitals  of  the  Deed  show  that  the  Parties  intended 
that  the  Conveyance  should  be  a  satisfaction  of  the  Defendant's 
Debt,  and  that  the  Debt  due  to  tho  Plaintiffs,  'were  the  only  [  'SST  ] 
Debts  to  which  the  Estate  was  to  be  subject ;  and  the  Defendant 
has  covenanted  to  pay  them.  If  the  Defendant's  Debt  still  exists,  he  can- 
not have  the  Equity  of  Redemption.  lie  cannot  have  one  Fee-simple  as 
Purchaser,  and  another  as  Mortga;;ec.  He  has  but  one  Fee-simple  in  him, 
Tmlmia  v.  Steer e  (a)    Parry  v.  IVriyht  (6). 

Mr.  Knight  and  Mr.  Gh.  Richardnj  for  the  Defendant : 

The  Cases  of  Oreiwold  v.  Marsham  (c),  and  Mocatta  v.  Murgafroyd 
(J),  do  not  warrant  the  position  in  support  of  which  they  were  cite«l  by 
Sir  \V.  Gran  I J  M.  R.  in  Toulmin  v.  Stent.  Mocatta  v,  MurgatroydxSy  if 
any  thing,  an  authority  in  our  favour.  The  third  point  decided  in  that  Case, 
was :  *'  That  though  A,y  the  Mortgagee,  where  there  were  subsequent  Mort- 
gages, took,  afterwards,  a  Release  of  tlie  ultimate  Equity  of  Redempiion, 
yet  this  did  not  oblige  the  said  A,^  who  had  taken  a  Rilcase  of  such  Equi- 
ty, to  pay  the  intermediate  Mortgages  provided  he  would  still  waive  the 
Release  made  to  him  of  the  Equity."  Iljre  wcare  desirous  of  waiving  tho 
conveyance  of  the  Equity  of  Redemption.  If  Stead  had  brought  an  Action 
on  his  Bund,  against  Ojden^  Ogden  could  not  have  pleaded  the  Rtloasc  of 
1829. 

The  Case  of  Parry  v.  WrigJd  has  very  little  to  do  with  the  present  ques- 
tion. There,  certain  prior  Securities  had  been  gotten  in,  and  the  Defend- 
ant wanted  to  set  them  up  agiin ;  but  that  was  impossible,  as  the  Securi- 
ties had  been  gotten  in,  and  the  Defendant  had  no  Equity  for  setting  them 
up  again. 

*Steady  when  he  took  the  Conveyance  of  1820,  intended  to     [  •oSS  ] 
save  Ogden  harmless,  but  not  to  place  the  Plaintiffs  in  a  better 
situation  than  they  were  in  before.     Stead  is  at  liberty  to  waive  the  Bene* 
fit  of  the  Conveyance  of  1829,  if  be  thinks  fit,  and  therefore  Ogden  ought 
to  have  been  made  a  Party  to  the  Suit. 
The  VicE-CnANCELLOR : 

My  opinion  is  that  the  Transaction  of  1829,  destroyed  the  Debt  at  Law. 
It  ifl  clear  that,  if  the  Debt  was  not  destroyed  at  Law,  it  was  in  Equity ; 

(a)  3  Mer.  SIO.  (e)  S  Ch.  Ca.  170. 
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and,  if  Stead  had  brought  an  Action  on  his  Bond,  this  Court  would  have 
restrained  the  Action.  The  Releese  of  1829,  itself,  manifestly  shows  that 
it  was  the  intention  of  the  Parties  that  Stead  should  take  the  Estate  burden- 
ed with  the  Debts  due  to  the  Plaintiffs,  and,  therefore,  he  must  be  bound 
by  the  Terms  of  the  Deed ;  and  the  Plaintiffs  are  clearly  emtitkd  to  the 
Relief  they  ask. 


Tucker  v.  Harris. 

1832:  Mtl  Noycmbcr. —  Will. — ConftmcHon, — Poriims. — Vrtling, 

Testator  gave  5,0(»0/.  to  Trastees,  in  Tnist  for  his  Daughter  E,  for  Life,  and,  after  her  Death, 
in  'I  rust  fo  apply  the  Interest  for  the  mAintcnnnce  of  all  her  Children  as  Khould  be  living  at 
her  /MiM,  during  thi'ir  Minorities,  and.  on  their  attainipg  2} ,  in  Trust  to  transfer  the  same 
equally  between  ihcm.  But  if  E.  should  die  without  leaving  any  such  Child,  or  leaTing  inch 
they  should  all  die  uader  21,  then  to  transfer  the  aame  unto  such  Children  of  F.^  as  should 
be  living  nt  E  's  Death  withoiU  Usue,  One  of  E.'e  Children  attaiiMMl  21,  bat  died  in  E.'b  life- 
time,   lleld  that  that  Child  did  not^take  a  ycatcd  Intere&t. 

Thomas  Jobnson,  Esq.,  being  possessed  of  22,000f.  Four  per  Cent. 
Bank  Annuities,  and  4,500/.  Royal  Exchange  Assurance  Stock,  by  his 
Will,  dated  the  29th  of  March  1794,  gave  the  22,0007.  Four 
[  *539  ]  per  Cents,  to  Trustees,  and  then  expressed  himself  ^as  follows : 
^^  And,  as  to  the  Sum  of  5,000Z.  Bank  Four  per  Cent.  Annuitiea, 
part  of  the  said  Sum  of  22,000Z.  Bank  Four  per  Cent.  Annuities,  upon 
Trust  to  pay  and  apply  the  Interest  and  Dividends  of  the  said  Sum  of 
5,000/.  Bank  Four  per  Cent.  Annuities,  unto  my  Daughter  Elizabeth  Min- 
ehaw  (wife  of  Harry  Q-eorge  Minshaw')  for  and  during  the  Term  of  her 
natural  Life,  upon  her  own  single  and  separate  Receipt  and  Receipts,  and 
not  to  be  anywise  subject  to  the  Control,  Debts  or  Engagements  of  the  said 
Harry  George  MimhaWy  or  any  future  Husband  or  Husbands,  and,  from 
and  after  the  Decease  of  my  said  Daughter  Elizabeth  Mlnehaw^  upon  Trust 
to  pay  and  apply  the  Interest  and  Dividends  of  the  said  Sum  of  5,000/. 
Bank  Four  per  Cent.  Annuities,  for  the  Maintenance,  Education,  Benefit 
and  Advantage  of  all  and  every  the  Child  and  Children  of  my  said  Daugh- 
ter Elizabeth  Minehaw^  as  shall  be  living  at  the  time  of  the  Decease  of  my 
said  Daughter^  during  their  respective  Minorities,  and,  on  their  respectively 
attaining  the  Age  of  21  Years,  upon  Trust  to  transfer  the  said  Sum  of 
5,000/.  Bank  Four  per  Cent.  Annuities,  equally  between  them.  Share  and 
Share  alike  ;  but  in  case  my  said  Daughter,  Elizabeth  Minshaw^  shall  hap- 
pen to  depart  this  Itife,  without  leaving  any  such  Child  or  Children^  or  leaT- 
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ing  sach,  if  such  Child,  or  all  soch  Children  shall  happen  to  depart  this  life 
before  attaining  the  Age  of  21  Tears,  then  and  in  such  case  upon  Trust  to 
transfer  the  said  Sum  of  5,0O0Z.  Bank  Four  per  Cent.  Annuities,  unto  and 
equally  between  such  Children  ot  my  said  Son  Freelove  Johnson,  or  of  my 
daughters,  Sarah  Wihon  and  Mary  Johnson,  as  shall  be  living  at  the  time 
of  the  Decease  of  my  said  Daughter,  Elizabeth  Minshaw  mtliout  Issue,  or 
of  the  last  of  such  Issue  under  21,  and  with  the  like  power  to 
my  Executors  •and  Trustees  to  apply  the  Interest  of  their  re-     [  •640  ] 
specttve  Shares  therein,  for  their  Benefit,  during  their  respective 
Minorities.     And,  as  to  the  Sum  of  1,0002.  Royal  Exchange  Assurance 
Stock,  part  of  the  said  Sum  of  4,500/.  Royal  Exchange  Assurance  Stock, 
upon  Trust  to  pay  and  apply  the  Interest  and  Dividends  of  the  same,  to  my 
said  Danght^  Elizabeth  Minshaw,  for  and  during  the  Term  of  her  natural 
Life,  upon  her  own  single  and  separate  Receipt,  and  with  the  like  Remain- 
ders in  favour  of  her  Issue,  and,  in  default  thereof,  in  favour  of  the  Issue 
of  my  other  Children  as  is  hereinbefore  directed  and  appointed  in  respect  of 
the  said  Sum  of  5,000/.  Four  per  Cent.  Bank  Annuities  hereinbefore  left 
for  their  Benefit  as  aforesaid." 

Elizabeth  Minshaw  survived  her  Husband,  and  died  in  February  1832. 
They  had  Issue  throe  Children  only,  namely  Mary,  Harriet  Freelove,  and 
Elizabeth  Louisa  J  all  of  whom  had  long  since  attained  21.  Mary  married 
the  Defendant  Harris,  Harriet  Freelove  married  the  Defendant  Davidson, 
and  Elizabeth  Louisa  married  the  Plaintifif,  and  died  in  February  1830  with- 
out leaving  any  Issue. 

The  Plaintiff,  having  taken  out  Administration  to  his  Wife,  filed  his  Bill 
against  Mr.  and  Mrs.  Harris,  and  Mr.  and  Mrs.  Davidson,  and  their  Chil. 
drcn,  and  also  against  the  Testator's  Personal  Representatives,  praying  that 
one  Third  of  the  5,000/.  Four  per  Cents,  and  1,000/.  Royal  Exchange  As- 
8ur&nc«  Stock,  might  be  transferred  to  him.  Mr.  and  Mrs.  Harris  and  Mr. 
and  Mrs.  Davidson  put  in  a  general  Demurrer  to  the  Bill. 

The  question  was,  whether  Mrs.  Tucker  took  a  vested  Interest 
in  one  Third  of  the  5,000/.  Bank  Annuities  and  •I ,000/.  Royal     [  •641  ] 
Exchange  Assurance  Stock,  on  her  attaining  21,  notwithstanding 
she  died  in  her  Mother's  lifetime  ! 

Sir  E.  Sugden  and  Mr.  Itudall,\tk  support  of  the  Demurrer,  said  that  it  ap. 
peared,  from  the  whole  frame  of  the  Will,  that  the  Testator  did  not  intend 
to  give  any  Benefit,  except  to  Persons  who  should  be  living  at  the  time  when 
the  previous  Interests  failed  of  effect :  that  there  was  no  Bequest,  in  the  Will, 
in  which  the  words  of  conUngency  were  dropped  :  that,  where  it  was  evident 
from  the  language  of  the  Instrument,  that  Children  were  not  to  take  unless 
fhey  survived  their  Parents,  ttie  Coart  most  hold  that  their  Interests  are  con- 
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and,  if  Stead  had  brought  an  Action  on  his  Bond,  this  Court  would  have 
restrained  the  Action.  The  Release  of  1829,  itself,  manifestly  shows  that 
it  was  the  intention  of  the  Parties  that  Stead  should  take  the  Estate  burden- 
ed with  the  Debts  due  to  the  Plaintiffs,  and,  therefore,  he  must  be  bound 
by  the  Terms  of  the  Deed ;  and  the  Plaintiffs  are  clearly  entitled  to  the 
Relief  they  ask. 


TucKMt  V.  Harris. 

1832:  J3»l  November. —  Will. — ConftntcHon, — Poriims, —  Vrsting, 

Testator  gave  5,0()0/.  to  Trustees,  in  Tnwt  for  bis  Daughter  E,  for  Life,  and,  after  her  Death, 
in  'Xrust  fo  apply  the  Interest  for  the  mAintcnnnce  of  all  her  Children  as  nhouid  he  living  at 
her  />*#iM,  during  their  Minorities,  and,  cm  their  attafnhg  2]^  in  Trust  to  transfer  the  same 
equally  between  them.  But  if  E.  should  die  without  leaving  any  snrh  Child,  or  leaving  inch 
they  should  all  die  uftder  21,  then  to  transfer  the  same  unto  snch  Children  of  P.^  as  should 
be  living  nt  E  *s  Death  without  Issue,  One  of  £.*s  Children  attained  21,  but  died  in  E,'b  life- 
time,   lleld  that  that  Child  did  not^take  a  vested  Intere&t. 

Thomas  Johnson,  Esq.,  being  possessed  of  22,000f.  Four  per  Cent. 
Bank  Annuities,  and  4,500/.  Royal  Exchange  Assurance  Stock,  by  his 
Will,  dated  the  29th  of  March  1794,  gave  the  22,0002.  Four 
[  *539  ]  per  Gents,  to  Trustees,  and  then  expressed  himself  ^  follows : 
^^  And,  as  to  the  Sum  of  5,0002.  Bank  Four  per  Gent.  Annaitiesr, 
part  of  the  said  Sum  of  22,0002.  Bank  Four  per  Cent.  Annuities,  npon 
Trust  to  pay  and  apply  the  Interest  and  Dividends  of  the  said  Sam  of 
5,000^  Bank  Four  per  Gent.  Annuities,  unto  my  Daughter  Elizabeth  Min- 
Bhaw  (wife  of  Harry  Q-earge  Min^haw)  for  and  daring  the  Term  of  her 
natural  Life,  apon  her  own  single  and  separate  Receipt  and  Receipts,  and 
not  to  be  anywise  subject  to  the  Control,  Debts  or  Engagements  of  the  said 
'Harry  George  Minshaw^  or  any  future  Husband  or  Husbands,  and,  from 
and  after  the  Decease  of  my  said  Daughter  Elizabeth  URnehaw^  upon  Trust 
to  pay  and  apply  the  Interest  and  Dividends  of  the  said  Sum  of  5,0002. 
Bank  Four  per  Cent.  Annuities,  for  the  Maintenance,  Edacaiion,  Benefit 
and  Advantage  of  all  and  every  the  Child  and  Children  of  my  said  Daugh- 
ter Elizabeth  Minshaw,  as  shall  be  living  at  the  time  of  the  Decease  of  my 
said  Daughter^  during  their  respective  Minorities,  and,  on  their  respectively 
attaining  the  Age  of  21  Years,  upon  Trust  to  transfer  the  said  Sum  of 
6,0002.  Bank  Four  per  Cent.  Annuities,  equally  between  them.  Share  and 
Share  alike  ;  but  in  case  my  said  Daughter,  Elizabeth  Minshaw^  shall  hap- 
pen to  depart  this  Itife,  without  leaving  any  suA  OhUd  or  Children^  or  leaT- 
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ing  sxrch,  if  such  Child,  or  alt  sach  Children  shall  happen  to  depart  this  life 
before  attaining  the  Age  of  21  Tears,  then  and  in  such  case  upon  Trust  to 
transfer  the  said  Sum  of  5,000^.  Bank  Four  per  Cent.  Annuities,  unto  and 
equally  between  such  Children  of  my  said  Son  Freelove  Johnson^  or  of  my 
Daughters,  Sarah  Wilson  and  Mary  Johnsorij  as  shall  be  living  at  the  time 
of  the  Decease  of  my  said  Daughter,  Elizabeth  Minshaw  toitliout  I»8ue^  or 
of  the  last  of  such  Issue  under  21,  and  with  the  like  power  to 
my  Executors  •and  Trustees  to  apply  the  Interest  of  their  re-     [  •540  ] 
spective  Shares  therein,  for  their  Benefit,  during  their  respective 
Minorities.    And,  as  to  the  Sum  of  1,0002.  Royal  Exchange  Assurance 
Stock,  part  of  the  said  Sum  of  4,500/.  Royal  Exchange  Assurance  Stock, 
upon  Trust  to  pay  and  apply  the  Interest  and  Dividends  of  the  same,  to  my 
said  Danght^  Elizabeth  Minshatc,  for  and  daring  the  Term  of  her  natural 
Life,  upon  her  own  single  and  separate  Receipt,  and  with  the  like  Remain- 
ders in  favour  of  her  Issuer  and,  in  default  thereof ^  in  favour  of  the  Issue 
of  my  other  Children  as  is  hereinbefore  directed  and  appointed  in  respect  of 
the  said  Sum  of  5,000/.  Four  per  Cent.  Bank  Annuities  hereinbefore  left 
for  their  Benefit  as  aforesaid." 

Elizabeth  Mivtshaw  survived  her  Husband,  and  died  in  February  1832. 
They  had  Issue  three  Children  only,  namely  Mary^  Harriet  Freelove^  and 
Elizabeth  Lcvina^  all  of  whom  had  long  since  attained  21.  Mary  married 
the  Defendant  JBurriay  Harriet  Freelove  married  the  Defendant  Davidson^ 
and  Elizabeth  Lamna  married  the  Plaintifif,  and  died  in  February  1830  with- 
out leaving  any  Issue. 

The  Plaintiff,  having  taken  out  Administration  to  his  Wife,  filed  his  Bill 
against  Mr.  and  Mrs.  Harris^  and  Mr.  and  Mrs.  Davidson,  and  their  Chil. 
dren,  and  also  against  the  Testator's  Personal  Representatives,  praying  that 
one  Third  of  the  5,000/.  Four  per  Cents,  and  1,000/.  Royal  Exchange  As- 
Buranco  Stock,  might  be  transferred  to  him.  Mr.  and  Mrs.  Harris  and  Mr. 
and  Mrs.  Davidson  put  in  a  general  Demurrer  to  the  Bill. 

The  question  was,  whether  Mrs.  Tucker  took  a  vested  Interest 
in  one  Third  of  the  5,000/.  Bank  Annuities  and  •I ,000/.  Royal     [  ^541  ] 
Exchange  Assurance  Stock,  on  her  attaining  21,  notwithstanding 
she  died  in  her  Mother's  lifetime  ! 

Sir  E.  Sugden  and  Mr.  Rudall,  in  support  of  the  Demurrer,  said  that  it  ap^ 
peared,  from  the  whole  frame  of  the  Will,  that  the  Testator  did  not  intend 
to  give  any  Benefit,  except  to  Persons  who  should  be  living  at  the  time  when 
the  previous  Interests  failed  of  effect :  that  there  was  no  Bequest,  in  the  Will, 
in  which  the  words  of  contingency  were  dropped  :  that,  where  it  was  evident 
from  the  language  of  the  Instrument,  that  Children  were  not  to  take  unless 
iibey  siirrtved  their  Parentis,  tAie  Coart  must  hold  that  their  Interests  are  con- 
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tingent.  Howgrave  v.  Carlier  (a)  ;  Fty  v.  Lord  Sherborne  (6)  ;  Hotckkin 
V.  Ilamfry  (c);  Fitzgerald  v.  Field  (d);  Salktld  v.  Fernon  (c);  Billings- 
leg  V.  ]FiW«  (/)  ;  Howes  v.  Herring  (g).  The  Case  of  Tt^rre*  v.  Franco 
(/t)  13 clearly  distinguishable  from  the  present  Case:  for,  there,  a  Trastwas 
declared  for  such  only  of  the  Children  as  should  survive  their  Mother,  and  yet 
the  Gift  over  was  not  to  take  effect  unless  all  tho  Children  died  under  21  and 
unmarried  ;  and,  on  account  of  that  inconsistency  in  the  Settlement,  it  was 
held  that  the  Son  who  attained  21,  took  a  vested  Interest,  though  ho  died  in 
his  Mother's  lifetime. 

Mr.  PepyB  and   Mr.   James  Jlussellj  in  support  of  the  Bill: 

This  is  the  Case  of  a  Will,  and  not  of  a  Settlement.  In  either 
[  •542  ]  case,  however,  the  Court  struggles  to  give  the  •Child  a  Proper- 
ty that  it  may  rely  upon,  and  not  a  Property  which-is  contingent 
on  its  surviving  the  Parents  ;  and  though,  the  Instrument  describes  those  Chil- 
dren only  who  may  survive  both  or  either  of  their  Parents,  it  is  construed  to 
include  all  the  Children.  Tho  language  used  by  the  Testator  has  proceeded 
from  his  supposing  that  they  would  all  be  Minors  at  tho  Death  of  their  Moth- 
fer.  In  Potvis  v.  Burdttt  (e),  there  was  no  description  of  a  Child  who  should 
not  survive  the  Father;  and  yet  L>rd  Eldjn  held  that  the  Son  who  attained 
21,  but  died  in  the  lifetime  of  the  Father,  took  a  vested  Interest.  The  rea- 
soning of  Sir  l\\  Giant,  in  Hotvgrave  v.  Cartitr  (i),  applies,  almost  verba- 
tirn,  to  this  Case.  His  lienor  says :  "  As  I  huve  siid,  all  depen  Is  upon  the 
correct  use  of  the  word  «W<,  which  restrains  it  to  Children  surviving  the  Par- 
ents, and  being  21,  or  afccrwards  attaining  that  age.  Throughout  the  whole 
Settlement,  this  word  such,  is,  in  various  instances,  not  only  incorrectly,  but 
80  absurdly  an  1  uumjaningly  applie  1,  that  it  \^  evident  the  Parties  had  no 
precise  or  defi  lite  notion  of  the  eTjct  of  its  introduction  in  any  given  Clause." 
So  in  this  C  iso,  the  word  such  is  used  so  as  to  have  no  meaning,  or  to  lead 
to  an  absurdity.  It  is  imposiible  to  distinguish  Torres  v.  Franco  from  the 
present  Case.  Here  the  first  Gift  is  for  the  Benefit  of  tho  Children  of  Eliz- 
beth  Minshaw  who  should  be  living  at  her  Death  ;  but,  under  the  Gift  over, 
no  Persons  are  to  take,  unless  they  are  living  at  the  Death  oi Elizabeth  Min- 
shaw without  Issue.     Maiiland  v.  Chalie  (Z). 

There  is  another  Part  of  the  Will  which  strengthens  our  Case  ; 

[  "^543  ]     and  that  is  the  Gift  of  the  Royal  Exchange  'Assurance  Stock  to 

Elizabeth  Minsliaw^  with  the  liko  Remainders   in  favour  of  her 

Issue,  and,  in  Default  thereof,  in  favour  of  the  Issue  of  the  other  Children  of 

(a)  3  Vcs.  &  Beam.  79.  (6)  Ante,  Vol.  III.  p.  248.  (c)  2  Mfldd.  65. 

(d)  1  Huss.  416.  (e)  1  Eilen,  64.                       {f)  3  Atk.  219. 

{tf)  MaclcU.  &  Yoan.  295.  (A)  1  Russ.  &  Aljrl.  649. 

(i)  9  Vet.  42S.  {hi  a  V.  4  B.  29  i  JM  09.  (/)  Madd.  4  Gdd.  MX 
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the  Testator.  Clearly,  therefore,  in  thii  Will,  there  is  no  Gift  over  except 
on  a  general  failure  of  Issue  of  EUzaheth  Min$haw :  and,  that  being  80,  the 
Question  is  at  an  end  ;  for,  according  to  Perfect  v.  Lord  Curzon  (m),  the 
Gift  over  must  be  such  as  necessarily  to  take  effoct  if  there  should  be  no  Child 
living  at  the  Death  o(  Elizabeth  Mimhaw^  ivho  should  attain  21. 

The  VlCE-ClIANCELLOB  : 

The  Question  is  ^vhether  this  Case  can  be  brought  within  the  princifile  of 
Perfect  v.  Lord  Curzon^  or,  in  otlier  words,  ^vhether  tliere  is  any  ambigui- 
ty as  to  the  event  on  which  the  Limitation  over  is  to  take  effect.  I  confess 
it  appears  to  me  to  be  rather  a  plain  Case,  and  that  there  is  no  such  ambi- 
guity. 

In  Cases  of  Settlements,  if  there  is  reason  to  collect,  however  loose  and 
amli;»uous  the  language  may  be,  that  all  the  Children  of  the  Marriage  were 
intended  to  take,  then,  although  there  may  be  Words  which  go  to  express 
that  tl.ose  only  shall  take  who  shall  be  living  at  the  Death  of  the  Parent, 
the  Court  holds  that  all  the  ChiMren  who  attained   the  Age  of  21,  although 
they  died  in  the  lifetime  of  the  Parent,  shall  take.     A  Gift  by  Will  diifers 
from  the  Case  of  a  Trust  declared  by  a  Settlement,  because,  in  the  former, 
there  is  no  supposition  that  any  Persons  can  be  intended  to  take,  except 
those  who  arc  described  as  takers.     In  this  Case,  the  Testator  has  given 
the  Sum  of  5,000/.  Stock  to  Trustees,  upon  Trust  to  pay  the  In- 
terest and  Dividends  thereof  to  his  •Daughter,  during  the  term     [  *544  ] 
of  her  natural  Life,  and,  after  her  Death,  upon  Trust  to  pay  and 
apply  the  Interest  and  Dividends  thereof  for  the  Maintenance  and  Educa- 
tion of  all  and  every  the  Child  and  Children  of  his  Daughter  as  should  be 
hving  at  the  time  of  her  Decease.     That  part  of  the  Will  is  perfectly  clear 
and  unambiguous,  and  it  affords  the  fiist  Declaration  of  the  Testator's  In- 
tention that   those  Persons  only  should  take  in  Remainder,  who  should 
answer  the  Description  of  Children  living  at  the  Death  of  the  Daughter. 
He  then  proceeds  :  "  During  their  Minorities,  and,  on  their  respectively  at- 
taining the  Age  of  21  years,  upon  Trust  to  transfer  the  said  Sum  of  6,000/. 
equally  between  them.  Share  and  Share  alike  ;  but,  in  case  my  said  Daugh- 
ter shall  happen  to  depart  this  Life,  without  leaving  any  such  Child  or  Chil- 
dren," that  is,  living  at  her  Death,  '*  or  leaving  such,  if  such  Child  or  all 
such  Children  shall  happen  to  depart  this  Life  before  attaining  the  Age  of 
21  years,  then  upon  Trust  to  transfer  the  said  Sum  of  5,000/.,  unto  and 
equally  between  such  Children  of  my  Son  or  of  my  Daughters  (describing 
them)  as  shall  be  living  at  the  time  of  the  Decease  of  my  said  Daughter, 
Elizabeth  Mimhaw^  without  Issue,  or  of  the  last  of  such  Issue  under  21." 
And  the  question  is  whether,  in  consequence  of  the  testator  having  used 

(m)  6  Mfldd.  443. 
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this  word  ^'  Issue,"  it  can  be  said  that  Issue,  generallj,  were  meaot.     It  is 
clear  to  me  that  this  Will,  itself,  affords  the  construction  that  Issue,  general- 
ly, cannot  be  meant,  and  that  the  words,  ''  without  Issue,"  must  be  taken 
to  refer  to  the  Event  which  he  has  first  described  in  making  the  Gift  over, 
namely,  the  Event  of  the  Daughter  dying  without  leaving  any  9uch  Child 
or  Children  ;  and,  when  he  says:  ^'  or  of  the  last  of  such  Issue,"  be  means 
the  last  of  such  Issue  as  he  has  before  spoken  of  in  the  second 
[  •545  ]     Branch  'of  the  Contingency  that  he  has  before  described,  where 
he  says,  '^  or  leaving  such,  if  such  Child,  or  all  such  Children, 
shall  happen  to  depart  this  Life  before  attaining  the  Age  of  21  years." 
And  that,  by  the  term  IsBue^  the  Testator  did  not  here  mean  Issue,  gene- 
rally, but  Children,  I  think,  is  manifest  from  the  Clause  which  relates  to  his 
Royal  Exchange  Assurance  Stock  :  for,  there,  he  directs  the  Trustees  :  ^^  to 
pay  the  Interest  of  the  same,  to  my  Daughter  Elizabeth  for  and  during  the 
Term  of  her  natural  Life,  upon  her  own  single  and  separate  Receipt,  and, 
with  the  like  Remainders  in  favour  of  her  Issue,  and,  in  Default  thereof,  in 
favour  of  the  Issue  of  my  other  Children,  as  hereinbefore  directed  in  respect 
of  the  said  Sum  of  5,0002."     Now  there  is  no  Gift,  whatever,  to  any  Issue 
of  a  Child,  other  than  to  the   Children  of  that  Child,  therefore  it  is  clear 
that,  when  in  this  latter  clause,  he  uses  the  Term  '^  Issue,"  he  refers  to  the 
Children  of  a  Child ;  and  he  must  be  taken  to  have  used  that  Term,  in  the 
same  sense,  in  the  former  Clause,  in  which  he  gives  over  the  5,000/  in  the 
event  of  his  Daughter  dying  without  Issue :  and,  when  he  says :  *^  the  last 
of  such  Issue,"  he  can  only  be  speaking  of  the  last  Survivor  of  the  Chil- 
dren of  his  Daughter  that  might  happen  to  be  living  at  her  Death. 

This  Will,  therefore,  so  clearly  interprets  itself,  that  there  can  be  no 
doubt  as  to  the  meaning  of  the  general  Expressions  used  in  it. 

Demurrer  allowed. 


[  •546  J  •HiNXMAN  V.   POYN0RR. 

1832:  SddNoyember.— FTi//.— CbfM/nictton. 

A  Testator  gave  all  his  Property  to  Trustees,  and  declared  that  he  had  made  no  Provision  for 
his  Grand-daaghter  K.  H,  becaase  her  deceased  Father  had,  in  his  lifetime,  received  more 
than  his  other  Children  would  become  entitled  to  under  his  Will.  He  then  declared  Trusts 
of  an  equal  Share  of  his  Property  for  each  of  his  surviving  Children,  for  iheir  LiveB,  with 
Remainders  to  their  Children.  He  then  made  a  Codicil  as  follows:  "Mj  dear  Daughters, 
is  that  you  do  give  my  dear  Grand-daughter  K,  H.,  1,000/.,  and  that  you  will  be  kind  to  E, 
S,  And  it  is  my  desire  that  ypu  do  give  her  some  Part  of  my  Table-linen  and  Sheeting. 
This  is  my  last  Wish.''  By  a  subscqnent  Codicil,  he  made  some  alteration  Hi  the  Bequest 
made,  by  his  Will,  in  favour  of  one  of  his  Daughters,  and,  subject  thereto,  confirmed  his 
Will.    Held  that  the  second  Codicil  confirmed  the  first,  as  being  Part  of  the  Will,  and  that 
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the  oooclading  Sentence  of  the  first  Codicil,  wae  Boffident  to  create  a  Beqaest  of  the  1,000/., 
to  K.  H.y  and  that,  as  the  Articles  specifically  fg^Ytn  by  it  to  £.  &,  passed,  by  the  Will,  to 
the  Trustees,  and  not  to  the  Daughters,  so  the  1,000/.  was  to  be  paid,  not  by  the  Danghtcrs 
oat  of  their  {lah  Interetsts,  but  by  the  Trastees,  out  of  the  Testator'e  general  Fttsonal 


John  Blbaden,  deceased,  by  his  Will  dated  the  26th  of  June  1812, 
gave  all  his  Real  Estates  to  Trastees,  in  Trust  to  sell  the  same  as  soon  as 
coDvenientij  might  be  after  his  Decease  ;  and  he  directed  that  the  proceeds 
should  become  part  of  the  entire  Sum  or  Fund  thereafter  mentioned,  and 
be  disposed  of  therewith ;  and  he  declared  that  he  had  made  no  provision 
&r  the  Plaintiff,  Kathetint  Binxman^  the  Daughter  of  his  Son  Charle$ 
BUadeUj  because  her  Father  had  received  of  him,  in  his  lifetime,  divers 
Sums  of  Money  amounting  to  more  than  his  other  Children  had  severally 
received  from  him  or  would  become  entitled  to  under  his  Will ;  and  he  de- 
clared his  wish  to  be  that  all  his  Children  should  be,  as  nearly  as  possible, 
equally  benefited  from  his  Property :  and  he  gave  all  his  Person- 
al Estate  to  the  same  Trustees,  and  Mirected  that  the  same  and  [  *£47  ] 
the  Monies  to  arise  from  the  Sale  of  his  Real  Estates,  should 
form  one'entire  Sum  or  Fund,  and  that  the  Trustees  should  stand  possessed 
thereof  in  Trust  to  pay  his  Debts  and  Legacies ;  and  he  gave  to  them 
4,000^  out  of  the  said  Sum  or  Fund,  and  directed  them  to  invest  the  same, 
and  the  Residue  of  the  same  Sum  or  Fund,  b  the  usual  Securities,  and  to 
stand  possessed  of  2,0002.,  part  of  the  4,000Z.,  and  also  of  one  Fourth 
part  of  the  Residue  of  such  Trust  monies,  upon  Trust  for  his  Daughter 
Sarah  the  Wife  of  A.  J7.  Steward^  for  her  Ufe,  for  her  separate  use,  and, 
after  her  Decease,  in  Trust  for  such  persons  as  she  should  appoint,  and,  in 
default  of  Appointment,  in  Trust  for  her  Children :  and  he  declared  similar 
Trusts  as  to  another  Fourth  part  of  the  Residue  of  the  Trust-monies,  in 
favour  of  his  Daughter  Udith  Meyer j  Widow,  and  her  Children,  and,  as 
to  the  renudnder  of  the  4,0002.  and  another  Fourth  part  of  the  Residue 
of  the  Trust-monies,  in  favour  of  his  Daughter  Catfierinej  the  wife  of 
Frederick  JEnglish^  and  her  Children,  and  as  to  the  remaining  Fourth  part, 
in  favour  of  Mary  the  Wife  of  Robert  Wiltshire  and  her  Children  :  and  he 
declared  that  he  made  the  Provision  of  2,0001.  for  Mrs.  Steward  and  Mrs. 
JEnglish  beyond  the  Provision  made  for  his  two  other  Daughters,  because  he 
had,  on  the  Marriages  of  the  latter,  advanced  them  2,0002,  apiece  :  and 
he  appointed  the  Trustees  his  Executors. 

The  Testator  made  two  Codicils,  one  dated  in  1818,  and  which  was  men- 
tioned, in  the  Bill,  as  the  first  Codicil,  and  another  without  date,  but  which 
was  written,  by  the  Testator  himself,  on  a  piece  of  Paper  containing 
an  account  of  his  Property.    By  the  Codicil  of  1818,  after  reoiting 
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[  *o48  j  that  he  had  sold  out  4,000/.,  Four  per  Gents.,  *and  advanced 
the  Proceeds  to  Hubert  Wiltshire^  and  that  it  was  his  intention 
that  his  Daughters'  Fortunes  should  be  as  nearlj  equal  as  possible,  he  direct- 
ed that  a  Sum  equivalent  to  the  4,0002.  Stock,  should  be  deducted  from  Mrs. 
Wiltshire's  Share  of  his  Property,  so  that  the  Shares  of  his  other  Daughters 
might  not  be  lessened  by  the  Sale  of  the  4,000Z.  Stock  :  and,  subject  to 
the  above  alteration,  he  ratified  and  confirmed  his  Will. 

The  other  Codicil  was  as  follows :  (a)  "  My  dear  Daughters,  Mrs-  Stew- 
ard^  Mrs.  Meyer^  Mrs.  Wiltshire  and  Mrs.  English^  is  that  you  do  give  my 
dear  Grand-daughter,  Kate  Bleaden^  1,0002.  in  Money,  to  her  own  use, 
&c.  &c.  and  that  you  will  be  kind  to  my  good  and  faithful  Friend  Elizabeth 
Stimerset  of  Brook-street^  and  it  is  my  desire  that  you  give  her  some  part 
of  my  Table-linen  and  Sheeting,  six  Spoons,  Silver,  six  Tea  Spoons,  six 
Silver  TaMe  Forks,  six  ditto  Dessert,  and,  to  all  my  faithful  Servants,  what- 
ever you  shall  think  proper  for  them  ;  this  is  my  last  wish^  God  bless  you 
and  your's,  Amen.     Pray  be  kind  to  Elizabeth  Sumerset.^* 

The  Testator  died  in  September  1819.  The  Executors  having  declined 
to  prove  the  Codicil  without  date,  the  Plaintiffs  instituted  proceedings  in  the 
Ecclesiastical  Court,  by  which  its  validity  was  established,  and  Probate  of  it 
was  granted  to  the  Executors. 

The  Bill  prayed  that  the  Legacy  of  1,0002.  might  be  paid  to 
[  *549  ]     the  Plaintiffs,  Mr.  and  Mrs.  Hinxman,  either  *out  of  the  Testa- 
tor's general  Personal  Estate,  or  by  his  Daughters. 

Sir  E.  Sugden  and  Mr.  Wigram  for  the  Plaintiffs. 

The  Solicitor-general  and  Mr.  James^  for  the  Defendants,  Mr.  and  Mrs. 
Steward^  Mr.  and  Mrs.  Wiltshire,  and  Mr.  and  Mrs.  English  : 

The  Testator's  Daughters  are  Tenants  for  Life  only  of  their  Shares  of 
his  Property  ;  and  they  are  not  his  Executors.  The  Codicil  of  1818  does 
not  allude  to  the  prior  Codicil  (5),  but  it  does  to  the  Will,  which  it  ratifies 
and  confirms,  subject  only  to  the  alteration  thereby  made.  The  effect  of 
that  Codicil,  therefore,  was  to  revoke  the  prior  one. 

The  Codicil  of  1817,  if  it  be  not  revoked,  contains  no  Gift.  It  is  not 
imperative,  but  leaves  it  to  the  discretion  of  the  Daughters  either  to  give 
or  not  to  give  the  1,0002.  to  Mrs.  Hinzman.  There  is  no  certainty  as  to 
the  Fund  out  of  which  the  1,0002.  was  to  be  paid  ;  and  that  alone  is  fatal. 
If,  however,  there  is  any  Gift  at  all,  it  must  be  satisfied  out  of  the  Corpus 
of  the  Testator's  Property. 

(a)  Several  of  the  word«  ia  this  Codicil  were  mis-spelt,  and  there  was  an  omission  after 
•  Mrs.  Enfflhh\i  name. 

(/')  The  C.)diiil  wit'iont  date,  was  spoken  of,  by  the  Counsel  for  the  Defendants,  as  being 
dated  in  U17,  becMse  the  Account  beforv-mentiaMd  was  ••  dated. 
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Mr.  Jacoby  for  the  Exeoators  of  Mrs.  Mtyery  who  died  pending  the  Suit : 

The  Court  cannot  act  on  the  Gidicil  of  1817.  It  begins  thus :  ^^  My 
dear  Daughters,  Mrs.  Steward^  Mrs.  Meyer ^  Mrs.  Wiltshire  and  Mrs.  Eng- 
lui,  is  that  you  do  give."  The  Court  must  interpolate  words, 
in  order  to  *give  any  meaning  to  the  Codicil.  There  is  more  [  *550  ] 
reason  for  interpolating  recommendatory  words,  than  imperative 
ones;  for  all  the  other  words  in  the  Codicil,  are  recommendatory,  especial- 
ly those  that  relate  to  Elizabeth  Sawernet.  It  might  as  well  be  contended 
that  the  words  &c.  &c.,  include  all  the  Sums  mentioned  in  the  Account,  as 
that  the  Testator  intended  to  use  imperative  words.  If  there  is  any  Gift, 
it  most  come  out  of  the  Corpus. 

Mr.  Knight^  Mr.  Jamte  Ruasell  and  Mr.  Lane  for  the  Defendants,  the 
Children  of  the  Testator's  Daughters : 

The  Codicil  of  1818,  which  was  executed  subsequently  to  the  other,  re- 
publishes the  Will,  and  makes  it  speak  as  from  its  own  date  ;  so  that,  in 
1818,  the  Testator  declared  that  he  had  made  no  Provision  for  Mrs.  Hinx- 
man. .  The  Codicil  of  1817  is  an  imperfect  Instrument.  It  cannot  be 
made  intelligible,  unless  words  of  recommendation  are  supplied.  All  the 
other  expressions  in  the  Codicil  are  of  that  nature.  The  Court  cannot  hold 
the  1,0002.  to  be  a  Legacy,  without  contravening  the  expressed  intention  in 
the  Will,  that  all  the  Children  were  to  share,  equally,  in  the  Testator's 
Property.  If  there  is  any  Gift,  the  Testator  clearly  intended  that  it  should 
be  made  good  by  his  Daughters ;  for,  if  he  intended  it  to  come  out  of  the 
Corpus  of  his  Property,  why  did  he  name  his  Daughters  i 

The  ViceChahcbllob : 

The  Ecclesiastical  Court,  which  is  the  only  Court  that  has  cognizance  of 
Matters  of  this  nature,  has  admitted  the  Codicil  of  1817  to  Probate.     It 
was  argued  that  the  Codicil  of  1818  revoked  the  one  in  ques- 
tion :  but,  when  *a  subsequent  Codicil  confirms  the  Will,  it  con-    [  *551  ] 
firms  a  prior  Codicil  as  being  part  of  the  Will. 

It  is  manifest  that  the  Testator  was  a  very  illiterate  Person,  and  that  he 
has  omitted  some  words,  in  this  Codicil,  after  mentioning  the  Names  of  his 
Daughters :  but  the  concluding  sentence,  "  This  is  my  last  Wish,"  is  suffi- 
cient to  make  sense  of  it.  The  words,  ^c.  ^c,  may  be  rejected,  the  mean* 
ing  being  complete  without  them.  The  question  then  is  whether  the  Legacy 
of  1,000/.,  is  to  be  paid,  by  the  Daughters,  out  of  their  Life  Interests,  or 
whether  it  is  to  come  out  of  the  Corpus  of  the  Testator's  Estate.  Now  it  is 
observable  that  the  Testator  has  directed,  by  this  Codicil,  certain  specific 
Articles  to  be  given,  by  his  Daughters,  to  3fary  Sumereet.  But  the  Daugh- 
ters could  not  ^ve  them,  as  they  were  ^ven,  by  the  Will,  to  the  Executors. 
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This  Testamentary  Paper,  therefore,  is  sufficient  to  show  that  Mrs.  Hinxman 
was  to  have  the  1,000Z.  out  of  the  Testator's  general  Personal  Estate. 

Declare  that  the  Plaintiffs  are  entitled  to  be  paid  the  l,000i.  out  of  the 
Testator's  general  Personal  Estate. 


<  ^<— >^» 


[  •652  ]  •Crowley  v.  Pbkkins. 

1832:  26th  November. — Practice, — Production  of  DocummtM, 

Defendant  to  a  BUI  of  Discorciy  in  aid  of  an  Action,  ordered  to  prodnee,  at  fhe  Tkial,  Docu- 
ments set  forth,  in  the  Schedule  to  his  Answer,  as  being  in  his  Costodj. 

Mb.  Knight  moved  that  the  Defendant  to  a  Bill  of  Discovery  in  aid  of  an 
Action  at  Law,  might  be  ordered  to  produce,  at  the  Trial  of  the  Action, 
the  Documents  set  forth,  in  the  Schedule  to  his  Answer,  as  being  in  his 
Custody. 

The  Question  was  whether  it  was  the  Practice  of  the  Court  to  do  more 
ihan  order  the  Documents  to  be  produced  and  left  with  the  Clerk  in  Court 
for  the  usual  purposes. 

But  the  V%c€'  ChaneeUar  ordered  the  Documents  to  be  produced  at  the 
Trial. 


BouMBv.  Hau. 
Hall  v.  Bourns. 

1839:  26th  Noyember.— PhidiM.— Cb«M  ofu?  Oroas  Qntu^ 

Proceedings  in  A«  original  Caose  ttajed,  until  tfaa  Flaintiif  had  appaared  to  and  answered  the 
Cross  BilL 

Bourne,  who  was  resident  in  Ireland^  filed  a  Bill  against  HaU.  Hall 
filed  a  Cross  Bill  against  Bourne^  but  could  not  serve  him  with  a  Subpoena, 
as  he  was  resident  in  irthmd  (a).  When  Publication  was  just  about  to 
pass  in  the  original  Cause. 

Mr.  Rolft,  for  Hdllj  moved  that  the  Proceedings  in  the  ori^nal  Cause 
might  be  stayed,  until  Bourne  had  appeared  to  and  answered  the  Cross 

Bm. 

(a)  See  Parhtr  v.  Lhjfd,  oitfe,  p.  608. 
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Mr.  Chzriiker  eantr^  referred  to  Bond  y.  Newcastle  (()  and  Andtrnon 

y;  Lewis  (c). 

* 

The  YicbChahokllor : 
It  18  quile  a  matler  of  ooiiiie«    Take  the  Order  (d). 


*Pbacock  v.  Sihvibb.  [  *658  ] 

1832 :  2S8ih  Norember. — Practice. — DismuMil. 

An  Order  to  nuend  obtained  after  Notice  of  a  Motion  to  dinnin,  bnt  serred  fiefbre  the  Motion 

»  made,  is  an  Aaatrer  to  the  Motkm ;  bat  die  PiaintifF  most  paj  the  Coats  of  the  Mo- 

tioiL. 

The  Defendant  served  the  Plaintiff  with  a  Notice  of  a  Motion  to  dismiss 
the  Bili  for  want  of  Prosecution.  On  the  next  day,  the  Plaintiff  obtained, 
by  Petition  at  the  Rolls,  an  Order  to  amend  his  Bill,  and  served  it  on  the 
day  foHowing,  which  was  the  day  on  which  the  Motion  to  dismiss  was  to  be 
made  according  to  the  Notice.  The  Motion,  however,  was  not  made  for 
some  time  afterwards. 

Mr.  Wakefiddy  in  support  of  the  Motion,  referred  to  Smr^en  v.  Swin- 
fen  (a). 

Mr.  Lewis  J  for  the  Plaintiff,  cited  Davenport  v.  Manners  (b) . 

The  Vtee-ChaneeBor  said  that  an  Order  to  amend,  obtained  and  served 
before  a  Motion  to  dismiss  was  made,  was  an  Answer  to  the  Motion,  bat  that 
the  Plidntiff  must  pay  the  Costs  of  the  Motion. 


WlKPEinSTY  ».  COUBXNIT  (o).  [  *S54  ] 

S^icroeiK  V.  WnrPBSFNY. 

After  the  DepoaitomB  OH  a  State  of  Pacts  earned  b  widsr  a  Deefee,  ha««  been  imbliahed,  no 
other  Person,  whether  a  Partj  to  the  Cause  or  not,  can  be  eJumiaed  as  a  Witiie8s>  withont 
an  Older  of  Court,  wamuited  hj  special  CttoaoBistaBeesw 


The  Decree  directed  that,  for  the  purpose  of  making  the  Inquiries  which 
it  directed,  the  Parties  should  be  examined  on  Interrogatories,  as  tbe  Mas- 

(6)  a  Bro.  C.  C.  886.  (c)  8  Bro.  a  C  429. 

{d)  See  WdterUm  ▼.  Croft,  ante,  p.  603. 

(a)  Avte,  Vol.  m.  p.  884.  (6)  Anlt,  VoL  H.  p.  614 

(a)  ExrdaUone, 
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ter  should  direct ;  and,  in  support  of  the  State  of  Facts  carried  in  by  the 
Defendant  Winpenny  under  the  Decree,  Witnesses  had  been  examined^  anS 
their  Depositions  published.  Winpenny  afterwards  proposed  to  examine  the 
Defendant  Courtney  as  a  Witness,  and  the  Matter  certified  that,  in  his  opin- 
ion, Winpenny  ought  to  be  at  liberty  to  examine  him.  The  Plaintiff  Samp- 
son excepted  to  that  Certificate. 
The  Vicb-Chancellor  : 

Considering  the  Nature  of  the  Case,  I  do  not  see  how  the  truth  could  be 
ascertained,  without  giving  the  Persons  interested  an  opportunity  of  exam- 
ining Courtney  in  some  manner.  But  the  direction  in  the  Decree,  could  not 
amount  to  more  than  making  him  licMe  to  be  examined  as  a  Witness. 

According  to  the  Decision  of  Lord  ffardmckey  in  SJupherd  v.  CoUyer^ 
cited  by  Lord  Eldon  in  Willan  v.  Willan  (6),  and  Lord  Eldon^B  Decision 
in  Willan  v.  Willan^  after  the  depositions  of  Witnesses  upon  a  State  of 
Facts,  have  been  published,  a  new  Witness  cannot  be  examined  without  an 
Order  of  Court  warranted  by  special  circumstances.  Admitting,  therefore, 
that  Courtney  might,  before  the  Depositions  were  published,  have 
[  *555  ]  been  'examined  as  a  Witness,  yet  no  attempt  was  made  to  exam- 
ine him  while  other  witnesses  were  under  examination,  although 
the  Defendant  Winpenny  must  have  been  aware,  from  the  Pleadings,  what 
was  the  view  which  Courtney  took  of  the  circumstances,  and  what  knowl- 
edge he  had  of  them :  and  as  no  special  circumstances  appear  why  he  should 
now  be  examined,  I  am  of  opinion  that  the  M^ter^B  Certificate  is  wrong, 
and  the  Exception  must  be  allowed. 


Nail  v.  Punteb. 

1S32 :  Ist,  Sd  and  lOih  December.^ 7Vi»eee  and  Oesttii  que  TVtigf. 

Stock  was  settled  on  a  Wife,  for  her  separate  use,  for  Life,  with  a  Power  of  Appointment 
by  Will.  The  Trustees,  at  the  request  of  the  Hnsband  and  Wife,  sold  out  the  Stock,  aod 
paid  the  proceeds  to  the  Hnsband,  who  afterwards  became  Bankrupt  The  Wife  filed  a  Bill 
to  compel  the  Trustees  to  replace  the  Stock,  and  obtained  a  Decree,  under  which  the  Trus- 
tees transferred  Part  of  the  Stock  into  Court,  and  they  were  allowed  Time  to  transfer  the 
Remainder.  The  Wife  died,  having,  by  her  Wiil,  appointed  the  Stock  to  her  Husband,  and 
appointed  him  her  Executor.  He  filed  a  Bill  of  Kevivor  and  Supplement  against  the  Trus- 
tees, and  his  Assignees,  claiming  the  Stock  under  the  Appointment,  and  praying  the  same 
Belief  as  his  Wife  might  hara  had.  But,  as  he  had  received  the  Proceeds  of  the  Stock  sold 
out,  his  Bill  was  dismissed. 

Upon  the  Treaty  for  the  Marriage  between   IViUiam  and  Ann  Nailj  it 

(5)  19  Yes.  6M. 
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was  agreed  that  2002.  part  of  1,6002.  Three  per  Cent.  Consols,  belonging 
to  Mrs.  iVatZ,  should  be  sold,  and  the  Proceeds  lent  to  William  NaiU  on 
the  security  of  certain  Leasehold  Property,  and  of  his  Warfant  of  Attor- 
ney, and  that  1,4002.,  the  Residue  of  the  Stock,  should  be  transferred  to 
Ward  and  Punter^  upon  the  Trusts  after  mentioned.  Accordingly  the 
2002.  Stock  was  sold,  and  the  Proceeds,  amounting  to  1582.,  were  lent  to 
William  Nailj  who  executed  the  Securities  agreed  upon,  to  Ward  and  Pun- 
ter^  and  Mrs.  Nail  transferred  to  them  the  Residue  of  the  Stock,  amount- 
ing to  1,4002.  By  an  Indenture  of  the  1st  of  January  1818,  it 
was  declared  that  Ward  and  Punter  should  stand  possessed  *of  [  *556  ] 
the  1,4002.  Stock,  in  Trust,  to  pay  the  Dividends  to  Mrs.  Nail^ 
for  her  separate  use,  during  her  Life,  and,  after  her  Decease,  to  transfer 
the  Capital,  together  with  all  Dividends  then  due  thereon,  to  such  Persons 
as  she  should,  by  her  Will,  appoint,  and  that  the  Trustees  should  stand  pos- 
sessed of  the  1582.,  and  the  Interest  thereof  when  received  by  them,  upon 
Trust  to  pay  the  same  to  Mrs.  Nail  for  her  Life,  and,  after  her  Decease,  to 
such  Persons  as  she  should,  by  her  Will,  appoint  (a). 

After  the  Marriage,  the  Trustees,  at  the  request  of  Mr.  and  Mrs.  Nailj 
sold  out,  at  different  times,  the  whole  of  the  1,4002.  Stock,  and  paid  the 
Proceeds,  amounting  to  1,2002.,  to  William  Nail,  and  he,  in  order  to  se- 
cure the  repayment  of  that  Sum,  with  Interest,  signed  an  Agreement,  da- 
ted the  19th  of  August  1819,  by  way  of  Equitable  Mortgage  to  them  of 
certain  Leasehold  Houses,  but  which  proved  to  be  an  utterly  insufiScient  Se 
curity;  and,  on  the  11th  of  November  1822,  Nail  gave  the  Trustees  a 
Warrant  of  Attorney  for  the  same  purpose,  upon  which  Judgment  was 
shortly  afterwards  entered  up.  In  March  1823  Nail  became  Bankrupt, 
and  Hole  and  Barber  were  chosen  his  Assignees ;  but  he  never  obtained 
his  Certificate.  In  March  1825,  Mrs.  Nail  filed  a  Bill  against  the  Trus- 
tees of  her  Settlement,  the  Assignees  under  the  Commission,  and  her  Hus- 
band, charging  the  Trustees  with  having  committed  a  Breach  of  Trust  in 
selling  out  the  1,4002.  S^ock,  and  praying  that  they  might  be  decreed  to 
transfer  Stock  of  that  amount,  into  Court,  upon  the  Trusts  of  the  Settle- 
ment, and  that  the  Dividends  might  be  paid  to  her  during  her  Life,  and 
that  they  might  be  decreed  to  assign  the  Securities  for  the  1582.  to  new 
Trustees  to  be  appointed  by  the  Court. 

*The  Trustees,  in  their  Answer,  stated  that  they  had  sold  out     [  *557  ] 
the  1,4002.  Stock,  and  paid  the  Proceeds  to  or  on  the  account  of 
Mr.  and  Mrs.  Nail^  in  compliance  with  the '  directions  of  the  latter ;  but 
they  omitted  to  mention  the  Securities  which  they  had  taken  for  the  same. 

(a)  There  was  no  Limitation  in  default  of  Appointment 
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In  Jane  1828  the  Cause  was  heard,  and  a  Decree  was  made,  directing 
(amongst  other  things)  the  Trostees  to  transfer  the  1,4002.  Stock  into 
Court,  and  that  an  Account  should  be  taken  of  all  the  Dividends  which  had, 
and  would  have  accrued  due  upon  it  from  the  time  it  was  transferred,  by 
Mrs.  Nail,  to  the  Trustees,  and  of  all  Sums  paid  by  them,  to  her  or  for  her 
use.  On  the  16th  of  April  1829,  the  Master  reported  that  4622.,  being 
Eleven  Tears'  Dividends,  had  or  would  have  accrued  due  on  the  Stock, 
from  the  time  mentioned  in  the  Decree,  to  the  6th  of  January  1829,  and 
that  the  Trustees  had  paid,  to  her  or  for  her  use,  Sums  amounting  lo  196i. 
9«.  1(2.,  which,  being  deducted  from  the  4622.,  reduced  the  same  to  2652. 
10«.  lid. 

The  Trustees,  not  being  able  to  transfer  the  whole  of  the  Stock  to  die 
Accountant-general,  transferred  to  him  7002.  Stock,  part  ihere<^,  and  time 
was  given  to  them  to  transfer  the  remainder.  On  the  Slst  of  July  1829, 
Mrs.  Naily  in  exercise  of  the  Power  reserved  to  her  by  the  Settlement, 
made  her  Will,  and  thereby  directed  the  Trustees  to  transfer  the  1,4002. 
Stock,  with  all  Dividends  accrued  due  thereon,  to  her  Husband,  and  ap- 
pointed him  her  Executor.  On  the  7th  of  December  18S0,  Nail  proved 
the  Will,  and,  on  the  17th  of  the  same  Month,  he  filed  a  ffiU  of  Revivor 
and  Supplement  against  the  Trustees  and  the  Assignees,  charging  that  the 
Will  was  a  valid  Execution  of  the  Power,  and  that  he,  bg  virtue  of  suek 
TFi22,  became  and  was  entitled  to  the  1,4002.  Stock,  and  that  he 
[  *658  ]  was  entitled,  *a«  the  legal  Personal  Representative  ef  his  late 
Wife^  to  have  the  Suit  and  Proceedings  revived ;  and  praying 
that  the  same  might  be  revived,  and  that  it  might  be  declared  that  the  Will 
was  a  good  Execution  of  the  Power,  and  that  he,  thsrdn/j  became  and  was 
entitled  to  the  1,4002.  Stock,  and  that  he  might  have  the  same  Relief 
against  the  Defendants  as  his  Wife  would  have  had,  if  living. 

The  Trustees  were  prevailed  upon  to  join  with  the  Assignees  in  answer- 
ing this  Bill,  and  they,  thereby,  submitted  that  the  Assignees  were  entitled 
to  the  1,4002.  Stock. 

On  the  12th  of  March  18S1,  Nail  obtamed  an  Order  for  the  Trustees  to 
transfer  the  remaining  7002.  Stock  into  Court.  On  the  3d  of  June  1881, 
the  Trustees  obtained  an  Order  for  leave  to  put  in  a  Supplemental  Answer 
to  the  Bill  of  Revivor  and  Supplement,  for  the  purpose  of  stating  that  Nail 
had  received,  or  had  the  benefit  of  the  Proceeds  of  the  Stock,  and  had 
given  them  the  before-mentioned  Securities  f<Mr  the  same  (ft).  According- 
ly, the  Trustees  put  in  a  Supplemental  Answer,  and  afterwards  Nail  amend- 
ed the  Bill  of  Revivor  and  Supplement,  by  charging,  amongst  other  things, 

(5)  See  Naa  r.  PwiUr,  anU,  YoL  IV.  p.  4r4. 
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that  the  1,400/.  Stock  was  not  sold  out  at  the  request  of  himself  and  his 
Wife,  and  that  tho  Proceeds  were  not  applied  for  their  Benefit,  hut  were 
applied,  by  the  Trustees,  for  their  own  use  :  that  he  never  entered  into  or 
signed  the  Agreement  of  the  19th  of  August  1819,  and  that  the  Trustees, 
in  obtaining  the  second  Warrant  of  Attorney,  practised  a  Fraud  upon  him, 
and  that,  when  he  executed  it,  he  was  ignorant  of  its  purport, 
and  conceived  that  it  was  given  for  securing  the  payment  of  'cer-     [  •SSQ  ] 
tain  Building  Materials  which  the  Trustees  had  furnished  him 
with.     The  amended  Bill  prayed,  in  addition  to  what  is  before-mentioned,^ 
that  the  Warrant  of  Attorney  might  be  set  aside,  and  Satisfaction  entered 
upon  tho  Judgment  obtained  thereupon ;  and,  if  necessary,  that  an  Ac- 
count might  be  taken  of  certain  Dealings  and  Transactions,  which  Nail  al- 
leged had  taken  place  between  the  Trustees  and  himself,  in  his  trade  of  a 
Whitesmith,  and  otherwise. 

The  Trustees,  in  their  Answer,  denied  the  charges  as  to  the  selling  out 
and  the  Application  of  the  Proceeds  of  the  Stock,  and  stated  that  it  had 
been  sold  out,  and  the  Proceeds  applied  as  before-mentioned  :  they  also  de- 
nied the  charges  of  Fraud  in  procuring  the  Warrant  of  Attorney ;  and  said 
that  the  Dealings  and  Transactions  mentioned  in  the  Bill,  took  place  in  tho 
years  1818, 1819  and  1820 ;  that,  in  October  1822,  they  sent  to  Nail  au 
Account  of  the  Application,  for  his  Benefit,  of  the  Monies  arising  from  the 
Sale  of  the  Stock,  and  of  other  Dealings  and  Transactions  between  them, 
from  which  it  appeared  that  a  Balance  of  1,381Z.  was  due  to  them;  and 
that  Nailj  approved  of  and  agreed  to  the  Account :  that  his  Estate  being 
utterly  Insolvent  and  never  likely  to  pay  a  Farthing,  they  had  never  made 
any  Proof  under  his  Commission :  and  they  insisted  that  Nail^  being  an 
Uncertificated  Bankrupt,  bad  no  right  to  institute  the  Revived  and  Supple- 
mental Suit. 

Sir  E.  Sugden^  Mr.  Kniglit  and  Mr.  Barber^  for  the  Plaintiff: 

The  Plaintiff,  notwithstanding  his  Bankruptcy,  has  a  right  to 
maintain  this  Suit  as  the  Personal.  Representative  'of  his  Wife.  £  'SeO  ] 
She  may  have  Obligations  to  be  satisfied,  and  the  Plaintiff  has  a 
right  to  enforce  the  Demand  made  by  his  Bill,  for  the  Benefit  of  her  Cred- 
itors. He  is  the  Legal  Hand  appointed,  by  his  Wife,  to  receive  the  Fund. 
Against  a  Debt  due  from  a  Person  in  his  Individual  Capacity,  a  Sum  due 
to  him  in  his  Representative  Character,  cannot  be  set  off.  The  Debt  arose 
from  the  Trustees  lending,  to  the  Plaintiff,  his  Wife's  settled  Property.  It 
was  a  common  Debt  to  all  intents  and  purposes,  and  the  Trustees  ought  to 
have  proved  it  under  the  Commission.  They  cannot  make  it  a  subsisting 
Demand  against  the  Bankrupt.  The  Fund  does  not  belong  to  the  Plaintiff, 
but  is  Property  to  be  admiuiatered  by  him.    The  Defendants  must  file  a 

Vol.  V.  44 
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Cross  Bill  to  assert  their  Bights,  submitting  to  have  the  Accounts  of  th^ 
Testatrix's  Debts  taken. 

Mr.  Oirdlestone,  for  the  Defendants,  the  Assignees  under  the  Commis- 
sion, submitted  that  they  irere  entitled  to  the  Fund,  after  payment  of  Mrs. 
NaWs  Debts. 

Mr.  Pepi/8  and  Mr.  ChandlesSj  for  the  Defendants  Ward  and  Punter : 

The  Defence  of  the  Trustees  is  that  the  Plaintiff  is  in  Possession  of  the 
Fund  which  he  is  seeking  to  get  from  them.  Mrs.  Nail  had  only  a  Testa- 
mentary Power  of  Appointment ;  and  the  Plaintiff  sues,  not  »s  her  Repre- 
sentative, but  as  her  Appointee  under  the  Settlement ;  in  short,  he  is  now 
the  Owner  of  the  Fund.  He  borrowed  the  Stock  of  the  Trustees,  and  gave 
them  Securities  which  are  worth  nothing  ;  and  he  is  now,  in  effect,  asking 
for  the  identical  Money  which  ho  has  in  his  Pocket.  Nail^  not  only  con- 
sented to  the  Breach  of  Trust,  but  received  the  Trust-monies, 
[  *5G1  ]  and,  therefore,  he  *cannot  claim  against  tho  Trustees.  TLey 
ought  not  to  be  compelled  to  pay  tho  Fund  twice  over.  Brice 
T.  StoJcea  (c).  This  is,  in  effect,  a  Bill  by  a  principal  Debtor  against  his 
Sureties,  to  compel  them  to  pay  the  Debt.  If  Nail  had  been  solvent,  he 
would  have  been  bound  to  replace  the  Stock  ;  and  whatever  Equity  would 
have  bound  him,  binds  his  Assignees.  Cocker  v.  Qayh  (^d).  The  Build- 
in*;  Transactions  were  totally  distinct  from  the  Loan  of  the  Stock.  The 
Assignees  cannot  be  in  a  better  situation  than  Nail  was  ;  if,  at  his  Bank- 
ruptcy, he  had  no  right  to  recover  the  Fund,  they  can  have  no  right. 

Mr.   liarler^  in  reply,  contended  that  the  Plaintiff  was,  at  all  events,  enti. 
tied  to  a  Decree  for  an  Account  of  the  Dealings  and  Transactions,  not  rela- 
ting to  the  Stock,  which  had  taken  place  between  him  and  the  Trustees,  as 
stated  in  the  amended  Bill. 
Tho  Vice-Chaxcellor  : 

No  Case  for  an  Account  has  yet  been  opened.  With  respect  to  the  other 
point  in  the  Cause,  I  do  not  think  that  I  ought  to  order  the  Fund  to  be  brought 
into  Court.  Mrs.  Nail  had  only  a  Testamentary  Power  to  appoint  the  Stock ; 
and  the  Trustees,  with  the  concurrence  of  her  Husband,  disposed  of  the  Fund, 
and  lent  to  him  the  whole  Amount,  for  which  they  took  from  him  Securities 
which  proved  to  be  wholly  insufficient,  and  he  subsequently  became  Bankrupt, 
and  has  never  obtained  his  Certificate.  A  Decree  was  made  in  a  Suit  in  which 
Mrs.  Nail  was  tho  Plaintiff,  by  which  it  was  directed  that  the  Trustees  should 
replace  the  Stock.  But  part  of  it  only  was  brought  into  Court. 
[  •562  ]  She  then  died,  and,  by  her  Will,  her  Husband  became  the  'Owner 
of  the  Fund  and  her  Executor.  Ho  then  filed  a  Bill  for  the  purpose 
of  having  the  former  Decree  carried  into  full  effect.    The  Defence  made  by 

(e)  11  Ycf.  Sia.  (d)  1  Rail,  k  M7L  6M. 
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the  Trastecs  to  that  Bill,  is  that  the  Plaintiff  has  already,  through  the  means 
of  a  Breach  of  Trust,  received  the  whole  benefit  of  theFund,  and  that  the  Plain- 
tifTs  Title  being  as  Appointee,  it  would  bo  contrary  to  plain  Justice  that  he, 
who  has  had  the  Money  once,  should  have  it  a  second  Time.  The  circnmstanco 
that  he  was  his  Wife's  Executor,  does  not  vary  the  Case  ;  for  the  Claim  can 
only  be  sustained  by  the  Appointee  of  tho  Fund. 

If,  however,  it  can  be  shown  that  there  have  been  other  Dealings  and  Trans, 
actions  between  the  Parties,  which  might  turn  the  Balance  in  favour  of  the 
Plaintiff,  then  an  Account  ought,  I  think,  to  be  directed. 


Feme  Covert, — Appointment. — Debtor  and  Creditor. 

A  Woman  entitled  to  a  Sum  of  Stock,  settled  it,  on  her  Marriage,  for  her  gcparato  nsc,  for  Lifo 
Willi  power  to  her  to  appoint  it  by  Will  only,  but  no  Trust  was  declared,  in  default  of  Appoint, 
menL  After  her  Marriage  slic  signed  a  Promiasory  Note,  and  then,  by  Will,  appointed  tlio 
Stock  to  her  Husband.    Seudde,  Umc  tho  Holder  of  the  Note  Is  not  defeated  thereby. 

After  the  Judgment  had  been  given,  it  was  stated,  in  reply  to  a  Question 
put  bjr  his  Honour y  that  no  Trust  was  declared,  by  the  Settlement,  in  default  of 
Appointment. 

The  VicbChancellor  : 

The  Fund  then  remained  tho  ChoBt  in  Action  of  Mrs.  Nail^  except  so  far 
as  she  might  exhaust  it  by  an  Appointment :  and,  as  it  appears  that  she  gave 
a  Promissory  Note  for  securing  a  Sum  of  Money  (c),  this  Court 
would  'not  hold  that  she  could,  by  an  exercise  of  her  Power,  though     [  •563  ] 
it  was  merely  Testamentary,  defeat  the  Creditor  under  the  Promis- 
sory Note. 

The  Cause  must  stand  over  until  Monday  next,  in  order  that  the  Question 
as  to  the  Bight  to  the  Account  may  be  argued. 


3d  December. — Probate  Duty. 

A  married  Woman  having  a  Testamentary  Power  to  appoint  a  Fund,  exercised  it  in  favour  of 
her  Hasband,  and  appointed  him  her  Executor.  Held  that,  if  tho  Hiuband  claimed  tho 
Fond  cu  Am  Wife^e  Execviar^  he  most  pay  Probate  Duty  oa  the  Fund* 

Sir  E.  Suffde7i,  Mr.  Knight  and  Mr.  Barber  : 
The  contents  of  the  Answer  are  sufiScient  to  entitle  the  Plaintiff  to  an 
Account.    We  have  shown  that  there  is  a  Debt  which  is  payable  out  of  the 
settled  Fund.    Tho  Decree  directed  an  Account  to  be  taken  of  the  Divi- 
dends of  the  Stock ;  and  the  Master  found  that  a  Balance  of  265^  10a. 

(e)  This  Note  was  proTed,  it  vd  voce,  at  the  hMring*      It  wis  signed  by  both  Mr.  and  Mrs 
NmL 
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lid,  \f  as  due,  to  Mrs.  Ncdl^  in  respect  of  them.     That  Sum  was  not  subject 
to  the  Power,  but  is  part  of  her  Personal  Estate. 
Mr.  Pepys  and  Mr.  Chandless : 

It  is  no  where  put  in  issue  that  Ncdl  repaid  the  Trustees,  by  subsequent 
Transactions  between  them,  the  Money  he  received  from  the  sale  of  the  Stock. 
He  does  not  ask  for  the  Money,  as  Executor,  but  prays  that  his  Wife's  Will 
may  be  declared  to  be  a  valid  execution  of  the  Power.  By  the  Settlement, 
the  Divitiends,  as  well  as  the  Capital,  were  subject  to  Power. 

[The  Vtce-C/iancdlor : — Might  there  not  be  Debts  contracted  by  her, 
which  her  Creditors  would  be  entitled  to  be  paid  out  of  the  Trust-fund.] 

That  Case  is  not  made.     There  is  no  allegation  of  any  Creditor  having  a 
security  for  his  Debt,  except  the  one  proved. 
[•564]         •[The  Vice'Chancellor : — That  Instrument  appears   to  have 
been  given  by  the   Husband  as  well  as  the  Wife,  and  it  was  in 
his  possession.     As  the  Debtor  held  it,  it  must  be  presumed  to  be  satis- 
fied.] 

It  appears,  on  looking  at  the  Probate  of  the  Will,  that  the  stamp  is  not 
sufficient  to  cover  the  amount  of  the  Trust-fund  (/)•  On  that  account 
therefore,  Nail  is  not  entitled  to  ask  that  the  Fund  may  be  brought  into 
Court.     Can'  v.  Roberts  (^). 

Sir  U.  Suffderij  in  reply  : 

Where  Property  is  settled  by  Deed,  Probate  duty  is  not  payable  on  the 
Will  that  disposes  of  it  (A). 
The  Vice  Chancellor  : 

I  have  read  over  the  Pleadings  in  this  Cause,  and  my  opinion  is  that  the 
Supplemental  Bill  ought  to  be  dismissed  with  Costs. 

On  a  former  day  I  gave  my  opinion  on  the  Plaintiflf  *s  right  to  have  the 
Fund  transferred  into  Court  on  the  ground  of  his  being  beneficially  entitled 
to  it ;  and  I  adhere  to  the  opinion  which  I  then  expressed. 

No  Case  is  made,  either  on  the  Pleadings  or  by  Evidence,  which  author- 
izes me  to  direct  an  Account  of  the  Dealings  and  Transactions  alleged  to 
have  taken  place  between  the  Plaintiff  and  the  Trustees.  And  I  cannot  di- 
rect the  Fund  to  be  transferred  into  Court,  on  the  ground  that 
[  *565  ]  the  Plaintiff  may  claim  as  Executor  of  his  •Wife  ;  for,  if  he 
claims  as  Executor  the  Probate  is  not  on  a  proper  Stamp.  It 
ought,  in  that  case,  to  cover  the  whole  amount  of  the  Fund  ;  as  the  whole 
may  be  required  to  pay  the  Wife's  Debts.     Besides,  the  Plaintiff  has  not 


( / )  Stamp  Daty  had  been  paid  as  for  Property  under  200/. 

(ly)  2  Bam.  and  Adol.  905. 

(A)  Bttt  lee  Palnur  r,  WhiiWM^  ants,  p.  17$. 
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stated  any  Case  by  means  of  which  the  Court  can  direct  an  Account  of  the 
Debts  of  the  Wife. 

Bill  dismissed  with  Costs 


MlLBURN  V.   LySTEB. 

1888 :  4th  December.— iVoctibe. 

If  the  Eighth  Day  after  Service  of  an  Order  Nm  for  confirming  a  Report,  is  a  Sonday,  that 
Day  is  not  to  be  reckoned. 

On  the  17th  of  Norember  1882,  a  Copy  of  an  Order  confirming  the 
Master's  Report  Msi^  was  served,  by  the  Defendant,  on  the  Plaintiff  *s 
Clerk  in  Court,  by  which  the  Plaintiff  had  Eight  days  after  service  of  the 
Order,  to  show  cause  to  the  contrary.  On  the  24th,  which  was  a  Saturday, 
the  Plaintiff  filed  Exceptions  to  the  Report,  and,  on  the  same  day,  lodged  a 
Petition  at  the  Rolls,  for  an  Order  to  set  down  the  Exceptions  for  hearing. 
Sunday  intervening,  the  Plaintiff  could  not  get  the  Petition  answered,  and 
the  Order  for  setting  down  the  Exceptions  drawn  up  and  entered,  until  Mon- 
day the  26th  of  November ;  but,  on  that  day  he  obtained  the  Order,  and 
served  Copies  of  it  on  the  Defendant's  Clerk  in  Court.  On  the  same  day, 
the  Defendant  obtained  an  Order  to  Confirm  the  Report  absolute,  which 
however  was  not  drawn  up,  passed  and  entered  till  the  28th. 

The  Plaintiff  now  moved  to  discharge  the  Order  for  confirming  the 
Report. 

Mr.  Knight  and  Mr.  Keene,  in  support  of  the  Motion. 

•Mr.  Lavat  contra^  cited  Bullock  v.  JSdinffton  (a).  [  ^566  ] 

The  Vice'ChanceUar  ruled  that,  as  the  day  on  which  the  Eight 
days  expired,  was  a  Sunday,  it  ought  not  to  be  reckoned ;  and  granted  the 
Motion. 


White  t>.  Sayeb. 


183S :  6ih  December. — Supplemental  Antwer.^-^Defendant. 

LeaYe  given  to  file  a  SappfonMntal  Answer  to  correct  a  Miitake  in  the  original  Answer. 

The  Bill  alleged  that  the  Defendant  did  not  declare  that  he  had  purchas- 
ed the  Estate  in  question  in  the  Cause,  on  behalf  of  another  Party,  till  some 

(a)  Ante,  Vol  I. p.  4St;  wd  aae  Mf ■■•»•  V.  Aapant  anU,  pw  147;  and  1  MyL  &  Keen, 468. 
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hours  after  the  Sale.  The  Defendant,  in  his  Answer,  stated  that  he  did  not 
declare  that  he  had  made  the  Purchase  on  behalf  of  another  Party,  until  a 
year  and  a  half  ^f^^r  the  Sale.  The  Defendant  now  moved,  upon  an  Affi- 
davit deposing  that  the  words,  "  a  year  and  a  half"  were  inserted,  by  mis- 
take, for,  ''  an  hour  and  a  half,"  for  leave  to  file  a  Supplemental  Answer, 
to  correct  the  mistake. 

Mr.  Radall^  in  support  of  the  Motion. 
Mr.  Koe^  contra : 

The  Bill  was  filed  in  November  1829,  and  the  Answer  in  April  1830. 
Both  Parties  went  into  Evidence.  The  Cause  was  in  the  Paper  and  called 
on  to  be  heard  in  December  1831.  One  of  the  Parties  married,  and  it  was 
necessary  to  file  a  Supplemental  Bill,  and  this  Defendant  was  made  a  Party. 
He  put  in  his  Answer,  but  did  not  say  a  word  as  to  his  having  made  a  mis- 
take as  to  the  time  when  he  made  the  Declaration. 
[  •567  ]        •The  Vice  Chancellor  : 

It  appears  to  me  that  it  is  a  plain  mistake,  and  I  shall  make 


the  Order. 


Read  v.  Blunt. 

1832 :  6th  December. — Annuitant. — Injunction. — Executor. 

When  an  Annuity  is  secured  by  a  Covenant  and  Warrant  of  Attorney,  and  all  the  Arrears 
have  been  paid,  the  Court  will  not  restrain  the  Executors  of  the  Grantor  from  paying  his 
simple  Contract  Debts  until  tlicy  have  set  apart  a  Fund  to  answer  the  future  Payments,  un- 
less a  Case  of  past  or  probable  Misapplication  of  Assets  is  made  out. 

The  Testator  in  this  Cause  had  entered  into  a  Covenant,  irith  the  Plain- 
tiff, for  securing  to  him  an  Annuity  for  his  life,  and  had  executed  a  Warrant 
of  Attorney,  as  a  further  Security ;  but  Judgment  had  not  been  entered  up 
under  it.  The  Bill  prayed  for  an  Account  of  the  Testator's  Assets,  and 
that  the  Defendants,  his  Executors,  might  be  ordered  to  set  apart  a  suffi- 
cient part  of  the  Assets,  to  answer  the  future  payments  of  the  Annuity,  and 
that,  in  the  mean  time,  they  might  be  restrained  from  parting  with  any  of 
the  Assets,  either  to  the  Creditors  or  Legatees  of  the  Testator. 

Some  of  the  Testator's  simple  Contract  Debts  remained  unpaid,  but  the 
Annuity  was  not  in  arrear,  and  the  Executors  had  a  Balance  in  hand. 

Mr.  Pepyz  and  Mr.  Jamea  Siewarty  for  the  Plaintiff  now  moved  for  the 
Injunction.  They  said  that  the  Relief  asked,  was  frequently  granted  in 
the  Case  of  Legatees.    Slanning  v.  Style  (a) . 

(a)  S  p.  W.  3S9.    &t  Tolkr  on  Sseeaton,  4iS. 
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i832.~Kcnt  v.  Pickering. 

Mr.  Knight  appeared  for  the  Defendants ;  but 
The  VICE-CHANCELLOR,  withoQt  heating  him,  said : 
If  there  were  anything  like  misapplication  of  Assets  in  this 
Case,  that  would  bo  a  reason  for  the  Court  ^interfering.     The     [  *568  ] 
Executors  may,  by  Law,  the  day  before  an  Instalment  of  the 
Annuity  becomes  due,  apply  the  whole  of  the  Assets,  to  pay  the  simple 
Contract  Debts.    The  Case  of  a  Bond  Creditor  is  different ;  for,  when  the 
Condition  of  a  Bond  is  broken,  the  whole  penalty  is  due.     Here  no  case 
has  been  made  out  of  the  probable  misapplication  of  Assets ;  and,  certainly, 
none  has  been  made  out  of  past  misapplication  (i). 

Motion  refused,  without  Costs. 


Jerneqan  t;.  Baxter. 

1S32:  10th  Dcccmbcr.~727>res«}/a//on. 

Sendde^  that  where  a  TcstntoHs  Will  is  proved  in  a  Prcrogatirc  Conrt,  and  his  Executor's 
Will  is  proved  in  a  Diocesan  Court,  tbo  Executor  of  the  Executor  is  not  the  Personal  Rep- 
resentative of  the  Original  Testator. 

On  the  hearing  of  a  Petition  in  this  Cause, 

^iv,  Hallitt^tov  the  Petitioner,  referred  to  Fowler  v.  Richards  (a) y\n 
which  it  was  decided,  by  Sir  J,  Leach^  M.  R.  that,  when  a  Testator's  Will 
is  proved  in  the  Prerogative  Court  of  Canterbury^  and  the  surviving  Execu- 
tor's Will  is  proved  in  a  Diocesan  Court,  the  Executor  of  the  Executor  is 
the  Representative  of  the  original  Testator,  and  that  it  is  not  necessary  that 
the  second  Will  should  be  proved  in  the  Prerogative  Court. 

The  Vice- Chancellor  ^2\A  that  before  he  acted  on  that  Case,  he  should 
direct  a  Case  for  the  opinion  of  a  Court  of  Law. 


H  ^•— .»< 


•Kent  v.  Pickering.  [  'SGO  ] 

1S32:  loth  Peccmbcr.  — Ddtor  and  Creditor. — Injunction, — Executor, 
After  a  Decree  in  a  CrctUtor^s  Suit,  t!io  Court  will  restrain  n  Creditor  of  the  Testator  from 
proceeding  nt  Law  against  the  Assets,  but  not  from  proceeding  against  the  Executors  per- 
sonally* 

This  was  a  Creditor's  Suit.    One  of  the  Testator's  Creditors,  who  was  not  a 

(a)  6  Ku5S.  39. 

(6)  Sec  Hawkins  r.  Day,  I  Amb*  160,  Blunt's  Edit.    A  full  Note  of  the  Judgment  is  con- 
tained in  the  Appendix,  VoL  U.  808.    6ee  also  iSuajROiif  t.  BMmd^  8  Mer.  647. 
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Party  to  the  Suit,  had  recovered  Judgment  de  bonis  Testatorisy  et  si  non^  de 
bonis  propriisy  in  an  Action  brought  by  him  against  the  Defendants,  the  Ex- 
ecutors. A  Motion  was  now  made,  after  Decree,  for  an  Injunction  to  restrain 
him  from  taking  out  Execution  on  the  Judgment. 

Mr.  Beamesy  in  support  of  the  Motion,  cited  Clarke  v.  Lord  Ormonde  (a)  ; 
Lord  v.  Wormleighton  (6)  ;  and  Dj/er  v,  Ktarsley  (c). 

Mr.  Knight  and  Mr.  Dunn  for  the  Creditors,  cited  Han^caekt  v.  Pr<md 
(d)  ;  Terrewest  v.  Featherby  (<?)  ;  end  Brook  v.  Skinntr  (/). 
The  Vice  Chancellor  : 

Where  there  is  a  Decree  for  the  Administration  of  the  Assets  of  a  Testator» 
the  Court  will  interfere  so  far  as  may  be  necessary  to  give  effect  to  its  own 
Decree.  But  it  will  not  interpose  to  protect  the  Executors  from  any  liability 
to  which  they  may  have  subjectad  themselves  personally. 

Injunction  granted  to  restrain  the  Creditor  from  proceeding  at  Law,  against 
the  Assets  of  the  Testator  only  (^). 


[  •570  ]  •Wheat  v.  Graham. 

1832 :  15th  December. — Defendant. — Contempt, 

The  Master  allowed  Exceptions  to  an  Answer  for  Insnfficiencj,  and  fixed  a  time  for  patting 
in  a  further  Answer.  After  that  Time  expired,  the  Defendant  moved  for  farther  Time.  Mo- 
tion refased ;  the  Defendant  being  in  Contempt  ander  the  6th  of  I^rd  Lyndhunt^s  Orders. 

The  Master  had  allowed  Exceptions  to  the  Answer,  for  Insufficiency,  and 
had  fixed  a  time  for  the  Defendant  to  put  in  a  further  Answer,  which  had  ex* 
pired. 

Mr.  Jacobs  for  the  Defendant,  now  moved  that  he  might  be  allowed  Three 
Weeks  further  time  to  put  in  his  further  Answer. 

Mr.  Knightj  for  the  Plaintiff,  said  that  the  Defendant  was  in  Contempt, 
by  virtue  of  the  Sixth  of  Lord  Lyndhursfs  Orders,  and,  therefore,  was  not 
entitled  to  make  the  Motion. 
The  Vicb-Chancbllor  : 

The  Defendant  ought  to  have  applied  for  further  time,  before  the  time  fixed 
by  the  Master  had  expired.    He  is  now  in  Contempt,  and  therefore,  is  not 
entitled  to  make  the  Application- 
Motion  refused 

(a)  Jac.  646.  (6)  Ibid.  148.  (e)  2  Mer.  482,  Note. 

{d)  I  Saand.  386.  (e)  2  Mer.  480.  (/)  Ibid.  481,  Note. 

{g)  See  FMen  t.  fUden,  1  Sim.  4b  Sta.  255 ;  and  Prkar.  Evans,  anU^YoLlV  p. 514. 
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•In  the  Mattbr  of  Yordon's  Charity.  [  *511  ] 

1S32 :  22d  December. — Charity. — Surplus  Rents, 

Testator  deyised  an  Estate  to  the  Fishmonger's  Company,  to  bny  and  dlstribnte  188  Qnarters 
of  Coals,  or  Monej  to  bnj  Coals  at  9d.  per  Quarter,  amongst  the  Poor,  and  added  that  the 
Sam  Total  in  Money  for  the  138  Quarters,  at  the  Price  aforesaid,  amoonted  to  4/.  I2s.,  and 
that,  if  the  Coals  could  be  boaght  for  less,  more  should  be  given.  The  Testator  then  gave 
40s.  out  of  the  Rcsidae  of  the  Rents,  to  the  Company,  for  executing  his  Will,  and  directed 
that  wfaatsoerer  remained,  should  be  disposed  of  in  repairing  the  Buildings  on  the  Estate* 
and  to  the  use  of  the  Company ;  but,  if  they  declined  to  perform  his  Will,  then  that  the  Es- 
tate should  go  to  the  Corporation  of  London  for  different  charitable  purposes.  Held  that, 
though  the  Rents  had  increased,  the  Company  were  not  bound  to  distribute,  either  in  Coals 
or  in  Money,  more  than  to  the  Amount  of  4/.  12s.  yearly,  and  that  they  were  entitled  to  the 
Surplus  of  the  Rents. 

Henry  Yordon,  Citizen  and  Fishmonger,  by  his  Will,  dated  the  15th  of 
October  1468,  gave  to  the  Wardens  of  the  Fishmonger's  Company  and  their 
Successors,  certain  Messuages  and  Tenements  in  BillUer-lane  and  elsewhere, 
in  the  City  of  London  ;  and,  after  directing  them  to  make  certain  Payments 
out  of  the  Rents,  for  the  saying  of  Masses  for  his  Soul,  proceeded  as  fol- 
lows :  ^*  And  I  will  also  that  the  aforesaid  Wardens  of  the  Commonalty  of 
the  Mystery  of  Fishmongers  of  the  said  City  of  London  for  the  time  being, 
yearly  and  for  evermore,  purvey,  buy  and  deliver  188  Quarters  of  Coal,  or 
else  Money  to  buy  with  the  same  Coals  unto  the  same  number,  atier  the 
Price  of  8(2.  for  every  Quarter  of  the  said  Coals,  to  be  delivered  and  dis- 
posed of  by  the  Advice  and  Discretion  of  one  good  Mas  or  two  of  every 
Palish  wherein  the  said  Coals  shall  be  given  and  distributed."     The  Testa* 
tor  then  directed  the  Coals  to  be  distributed,  in  certain  Proportions,  amongst 
a  specified  number  of  poor  Inhabitants  of  the  Parishes  mentioned  in  his 
Will,  and  then  proceeded  thus :  ^^  The  Sum  Total  in  Money  for  all  the  afore- 
said 138  Quarters  of  Coals,  after  the  foresaid  Price  of  8t2.  for  every  Quar- 
ter, amounteth  to  the  Sum,  yearly,  of  4Z.  12«. :  the  which  Coals 
unto  the  said  whole  Number,  I  will  that  'they  be  given  and  dis-     [  •672  ] 
tributed  in  the  form  abovesaid,  yearly  and  for  evermore,  between 
the  Feast  of  Michaelmas  and  the  Feast  of  Christmas  next  ensuing ;  and,  if 
the  ssud  Coals  be  bought  for  less  Price  than  is  aforesaid,  then  I  will  there  be 
delivered  and  given  more  Coals  after  the  good  Discretions  of  the  Wardens 
of  the  said  Craft  of  Fishmongers  for  the  time  being.     And,  furthermore,  I 
will  and  pray  that  the  Mayor  of  London  for  the  time  being,  once  in  the  year 
for  evermore,  have  oversight  and  see  that  this  my  present  last  Will,  at  such 
time  as  shall  be  at  his  pleasure,  be  truly   executed  and  performed  in  all 
things  and  by  all  things,  according  to  all  the  whole  Charge  of  the  Disposi- 
tion of  this  my  said  Will,  by  the  Wardens  of  the  Commonalty  of  the  fore- 
said Mystery  of  Fishmongers ;  for  which  Oversight  and  Labour  of  the  said 

Vol.  V.  46 
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Mayor  in  this  Fartj  by  him  to  be  had  and  done,  I  will  that  the  Wardens  of 
the  same  Mystery  or  Crafib  of  Fishmongers  for  the  time  being,  for  evermore, 
pay  to  the  same  Mayor  of  London  for  the  time  being,  yearly  for  evermore, 
taking  upon  him  the  said  Oversight  and  Labour,  for  the  execution  of  the 
Premises,  10«.  sterling :  also  I  will  that  the  common  Clerk  of  the  said  City 
for  the  time  being,  have,  every  year  for  evermore,  to  remember  the  Mayor 
of  the  said  Charges,  3«.  Ad.  to  be  paid  by  the  said  Wardens  of  the  Mystery 
of  Fishmongers  of  London^  and,  of  the  Residue  of  the  Money  coming  and 
to  bo  taken  of  the  said  Rents  yearly  and  for  evermore,  I  will  the  same  War- 
dens and  their  Successors,  every  year  and  for  evermore,  have,  for  their  La- 
bours in  this  part  to  be  had,  and  for  the  executing  of  this  my  Will,  40«. 
sterling,  that  is  to  say,  each  of  them  6«.  8(2.  And  whatsoever  leaveth  over 
mispent  of  the  said  Residue,  I  will  that  it  be  disposed,  yearly  and 
[  •573  ]  for  evermore,  to  the  reparations,  maintaining,  upholding  'and  sus- 
taining of  the  foresaid  Rents,  and  to  the  most  necessary  and  pro- 
fitable use  of  the  said  Craft  or  Mystery  of  Fishmongers,  whereof  the  wholo 
Slim  of  the  aforesaid  Charges  amounteth,  yearly,  to  17/.  sterling.  And,  if 
the  foresaid  Wardens  of  the  Commonalty  of  the  said  Craft  of  Fishmongers 
of  the  City  of  London^  or  their  Successors  for  the  time  being,  be  forgetful, 
negligent  or  slow,  and  keep  not  nor  fulfil  all  and  singular  the  Charges  of 
this  my  present  Will  and  every  parcel  of  them,  in  like  Manner  and  Form  as 
it  is  before  written,  at  any  time  by  the  space  of  two  whole  years,  so  that 
warning  thereof  to  them  be  given  and  made,  by  the  Mayor  of  the  City  of 
London  for  the  time  being,  by  three  times  within  and  during  the  same  two 
years,  or  else,  if  the  said  Wardens  of  Fishmongers  suffer  the  said  Tene- 
ments and  Messuages  with  the  Appurtenances,  to  fall  in  decay  and  feeble  to 
the  falling  down  by  default  of  due  Reparations,  after  like  warning  of  two 
years  by  the  said  Mayor  to  them  to  be  made  for  the  same,  I  will  and  ordain, 
that  then  all  the  aforesaid  Lands  and  Tenements,  with  the  Appurtenances, 
in  Billiter-lane  and  in  the  foresaid  Parish  of  St.  Catherine  Christchurchj 
remain  to  the  Mayor  and  Commonalty  of  the  said  City  of  London  for  the 
time  being,  and  to  their  Successors  for  evermore,  to  the  sustaining  of  iowdan 
Bridge  and  of  the  Priests  and  Clerks  of  the  Chapel  of  St.  Thomas  upon 
the  same  Bridge,  to  find  a  good  honest  Priest  for  ever  there  to  sing  in  the 
said  Chapel :"  and  he  willed  that  the  rest  of  tho  devbed  Premises  should 
remain  to  tho  Abbess  and  Sisters  of  the  House  of  Minoresses,  for  certwn 
Superstitious  and  Charitable  Purposes. 

The  price  of  Coals  having  greatly  increased,  the  Company  had, 
[  ^574  ]     for  many  years  past,  distributed  amongst  the  •Poor  of  the  speci- 
fied Parishes,  Sums  amounting  to  il.  12s.  instead  of  Coals.    The 
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questions  on  the  hearing  of  a  Petition  presented  under  Sir  Samuel  Romillfs 
Act,  were,  first,  Whether  the  Company  were  not  bound  to  distribute  Coals 
only  :  second,  Whether,  if  they  bad  the  option  of  distributing  either  Coals  or 
Money,  the  4L  128.  ought  not  to  be  increased  in  the  same  proportion  as  the 
Rents  of  the  Estate  had  increased. 

Mr.  Pepys  and  Mr.  Bethellj  in  support  of  the  Petition : 

The  Gift  is  a  Gift  of  Coals,  and  not  of  the  Money  which  is  mentioned  as 
the  Price  of  them.  In  the  distribution  of  the  Gifs,  the  Testator  refers  to 
Coals  only.  He  says  :  "  The  Sum  Total,  in  Money,  for  all  the  foresaid  138 
Quarters  of  Coals,  after  the  foresaid  price  of  8rf.  for  every  Quarter,  amount- 
eth  to  the  Sum,  yearly,  pf  4Z.  129. ;  the  which  Coals,  unto  the  said  whole 
number,  I  will  that  they  be  given  and  distributed  in  the  form  abovcsaid, 
yearly  and  for  evermore."  This  is  a  positive  direction  that  the  Coals  should 
be  given  in  form  aforesaid,  yearly  for  ever.  All  that  is  given  to  the  Com- 
pany, is  what  remains  after  fulfilling  the  preceding  purposes,  which  were  to 
purvey  and  deliver  Coals.  At  the  time  when  this  Will  was  made,  the  price 
of  every  Article  was  fixed  by  a  Standard,  and  the  quality  of  it  was  designat- 
ed by  its  standard  price.  Accordingly,  this  Testator  intended  that  the  Com- 
pany should  give  Coals  which  were  of  the  quality  which  was  then  desi<;nated 
as  Eightpenny  Coal. 

The  other  question  is  whether  the  Charitable  Gifts  ought  not  to  increase 
in  proportion  to  the  increase  of  the  Rents.  It  was  the  Testator's  intention 
to  make  a  disposition  to  Charity,  and  nothing  else.  The  surplus 
Rents  were  intended  for  the  benefit  of  the  poor  ^Members  of  the  [  ^^575  ] 
Company.  The  Testator  appoints  Supervisors  of  his  Charities, 
and  makes  Gifts  to  them  for  seeing  his  Will  performed :  and  he  provides,  in 
his  Will,  for  the  Company  not  accepting  the  Gift.  It  is  plain,  therefore, 
that  he  did  not  intend  them  a  Bounty,  but  to  devote  the  whole  of  the  Proper- 
ty to  the  charitable  purposes  mentioned  in  his  Will.  The  consequence  is 
that,  the  Rents  having  increased,  the  Charities  ought  to  be  augmented  in  the 
same  proportion.  The  Attorney-general  v.  The  Cooper* %  Company  (a) ; 
The  Thetford  School  Case  (6)  ;  The  Attorney-general  v.  Arnold  (c). 

Sir  JS.  Sugden  and  Mr.  J.  Bomilly^  for  the  Fishmonger's  Company, 
The  Vice-chancellor: 

It  is,  I  think,  quite  plain  that  this  Testator  meant  to  give  the  option,  to 
the  Fishmonger's  Company,  of  either  giving  the  Coals,  or  Sums  of  Money 
not  exceeding  138  Eightpences,  that  is,  42.  12«.,  to  the  Poor.  He  has  pro- 
vided for  the  benefit  of  the  Poor  to  this  extent,  namely,  that,  if  the  Coals 
were  less  in  price  than  8(2.  the  Quarter,  they  should  have  a  larger  quantity 

(o)  19  Vn.  187.  (6)  8  Bep.  ISO.  (c)  Show.  P.  C.  22. 
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of  them  ;  so  that  he  intended  they  should  have,  at  all  events,  up  to  the 
valae  of  4.1,  128. :  but  there  is  nothing  in  this  Will  that  indicates  an  inten- 
tion that  the  Poor  should  have  more  than  4Z.  12s. 

As  to  the  second  question,  I  cannot  but  consider  that  the  Case  has  not 
been  brought  within  the  principle  of  The  Thetford  School  Case,  or  The  At- 

tomey-general  v.  Arnold;  because,  in  The  Thetford  School  Case, 
[  *576  ]     the  Land  was  of  a  given  value,  and  the  whole  Amount  Vas  doled 

out,  in  specific  Sums,  to  the  dififerent  Charities.  There  was  then 
a  clear  intention,  on  the  part  of  the  Testator,  that,  whatever  might  be  the 
value  of  the  Land,  there  should  be  that  proportionate  distribution  of  the 
Bents  of  the  Land  amongst  the  different  Charities.  Li  ilie  Case  of  The  At- 
torney-general V.  Arnold  there  was  an  express  dedication  of  the  Estates  to 
Charitable  Uses  ;  and,  although  the  Testator,  when  he  came  to  execute  his 
general  intention,  doled  out  Sums  to  the  Amount  of  1202.  only,  whereas  the 
whole  Revenue  was  240Z.,  yet  there  was  an  express  dedication  of  the  whole 
to  Charitable  Uses.  Now  here,  I  think,  the  Testator  did  not  mean  that  the 
whole  of  the  Land  should  go  to  Charitable  Uses  ;  but  he  meant  that  certain 
specified  objects  should  receive  definite  Sums  only,  and  that  the  Surplus, 
whatever  it  might  be,  should  go  to  the  Fishmonger's  Company  as  a  benefit 
to  them.  The  Testator  then  directs  that  the  Mayor  of  London  should  see 
that  his  Will  was  performed  by  the  Wardens  of  the  Company,  and,  if  they 
neglected  to  comply  with,  the  directions  of  his  Will,  after  warning  given 
them  three  times  in  the  space  of  two  years,  then  that  all  the  first-named 
Charities  should  cease,  and  the  Estate  should  go  to  the  Mayor  and  Common- 
alty of  the  City  of  Lorhdon^  for  different  charitable  purposes.  I  am,  there- 
fore, of  opinion  that  the  Fishmonger's  Company,  as  against  the  Poor  of  the 
Parishes  amongst  whom  the  188  Quarters  of  Coals,  or  the  Money  to  buy 
Coals,  are  directed  to  be  distributed,  are  entitled  to  the  Surplus  Bents  of 
the  Estate  beyond  the  4Z.  129.,  for  their  own  purposes  (d). 

Petition  dismissed  with  Costs. 


[  •STT  ]  •Pitt  v.  Bonner. 

ISSS:  18th  Jannaiy.— -Pmcttcfr 

Order  made  in  a  Cause  after  the  Bill  had  been  dismissed,  that  the  Receiyer  should  pass  his  Ac- 
coonts  and  pa j  the  Balance  to  the  Defendant 

Th8  Bill  was  filed,  by  a  Purchaser  against  a  Vendor,  for  a  Specific  Per- 

{d)  See  ThMAttomeji'gtneralT,  ThsSkinneri^  Cb]RpaRy,post,  p.  596. 
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formancc  of  the  Agreement  between  them.  A  Receiver  of  the  Rents  of  the 
Estate  had  been  appointed  in  the  progress  of  the  Suit.  At  the  hearing,  the 
Bill  was  dismissed  with  Costs.  The  Receiver  having  Monies  in  his  hands, 
which  belonged  to  the  Defendant,  the  latter,  after  the  diamissal  of  the  Bill, 
presented  a  Petition  in  the  Cause,  praying  that  the  Receiver  might  be  order- 
ed to  pass  bis  Accounts,  and  that  what  should  be  found  due,  might  be  paid 
to  him,  the  Defendant.  And  the  Vice- Chancellor  made  an  Order  ac- 
cording! j. 

Mr.  Knight  and  Mr.  Koe  appeared  for  the  Petitioner. 


•In  The  Mattkr  op  The  Bedford  Chakity.         [  'STS  ] 

1838 :  9th»  ISth  &  14th  January. — Chanty.-^Jnrudiction, 

By  the  Bedford  Charity  Act,  the  Trustees  of  (he  Charity,  who  are  a  Body  Corporate,  are  em- 
powered to  remove  the  Master  of  the  Euglish  School,  for  jnst  and  reasonable  Cause :  and  it 
is  proyided  that  if  any  Trustee  or  Trustees  should  misdemean  himself  or  themselves,  in  any 
manner  relating  to  the  Charity,  it  should  be  lawful  for  any  Person  to  prefer  a  Petition  to  the 
Lord  Chancdhr  against  any  inch  Trustee  or  Trustees,  and  with  or  without  making  all  in  any 
of  the  other  Trustees  parties  thereto,  if  such  Person  should  so  think  fit ;  and  the  lard  CTtan- 
cellar  is  authorized  to  cause  the'Person  or  Persons  against  whom  the  Petition  should  be  pre- 
ferred, to  he  examined,  in  such  manner  as  should  he  thought  fit,  for  the  discovery  of  the  Truth 
of  the  Matter  alleged  against  him.  One  of  the  Masters  who  had  been  dismissed  by  the  Trus- 
tees, presented  a  Petition  against  them,  complaining  that  he  had  been  dismissed  irregularly, 
and  not  for  good  and  reasonable  cause.  Held  that  the  Court  had  no  jurisdiction  to  entertain 
the  Petition. 

EiKG  Edward  the  6tli,  by  Letters  Patent  dated  the  15th  of  August  in 
the  6th  year  of  his  Reign,  gave  licence  to  the  Mayor  and  Corporation  of 
Bedford^  to  found  and  establish  a  Free  and  Perpetual  Grammar  School  in 
the  Town  of  Bedford,  for  the  Instruction  of  Children  in  Grammar,  Litera. 
ture  and  Good  Manners,  and  Licence  to  the  Warden  and  Fellows  of  New 
College,  Oxford,  to  elect  and  admit  the  Master  and  Usher  of  the  School, 
and,  for  good,  just  and  reasonable  Causes  and  Occasions,  to  change  and  re- 
move them  from  time  to  time,  and  to  elect  and  admit  other  fit  Men  in  their 
Places,  and  also  Licence  to  the  Mayor  ^and  Corporation,  to  have,  acquire 
and  purchase  Manors,  Lands,  &c.,  and  other  Possessions  to  the  yearly  Value 
of  401.  above  all  Charges  and  Reprises,  in  and  to  the  Sustentation  of  the 
Master  and  Usher,  and  for  the  Continuance  of  the  School  for  ever,  and  for 
the  Marriage  of  poor  Maidens  of  the  said  Town,  and  for  nourishing  and  edu- 
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eating  poor  Children  there,  and,  also,  for  the  distributing  in  Alms 
[  •679  ]     the  •Residue  of  the  Proceeds  of  the  Premises  to  the  Poor  of  the 
said  Town  for  the  time  being. 

By  an  Indenture  dated  the  22d  day  of  April  in  the  8th  year  of  the 
Reign  of  Queen  Elizabeth^  and  made  between  the  Mayor  and  Corporation 
of  Bedford,  of  the  one  Part,  and  Sir  William  Harpur  and  Alice  his  Wife, 
of  the  other  Part,  after  reciting  the  JLetters  Patent,  it  was  witnessed  that 
the  Mayor  and  Corporation,  for  and  towards  the  Erection  of  the  said  School, 
to  be  and  have  Continuance  according  to  the  form  and  effect  of  the  Letters 
Patent,  did  thereby  found  and  establish  a  Free  and  Perpetual  School  with- 
in the  Town  of  Bedford^  in  a  Messuage  there,  commonly  called  the  Free- 
School  House,  which  Sir  William  Harpur  of  late  built,  and  the  same  School 
to  be  of  one  Master  and  one  Usher,  for  ever  to  continue ;  and  the  Mayor 
and  Corporation  did  thereby  elect,  and  admit  unto  the  Office  of  Master  of 
the  School,  Edmund  Qreen,  and  unto  the  Office  of  Usher  of  the  said 
School,  Robert  Elbone  ;  and  Sir  William  Harpur  and  Alice  his  Wife,  for 
the  better  Maintenance  of  the  School,  granted  and  enfeoffed,  to  the  Mayor 
and  Corporation,  all  that  Messuage  of  the  said  Sir  William  Harpur,  com- 
monly called  the  School-House,  and,  also,  13  Acres  and  1  Rood  of  Meadow 
Land  in  the  Parish  of  St,  Andrew  Holborn,  in  the  County  of  Middlesex, 
to  hold  the  same  for  the  Sustentation  of  the  Master  and  Usher  of  the 
School,  for  the  continuance  of  the  School  for  ever,  for  the  Marriage  of  poor 
Maids  of  the  Town,  and  for  poor  Children  there  to  be  nourished  and  inform- 
ed, according  to  the  Form  of  the  Letters  Patent. 

By  an  Act  of  4  Geo.  3,  the  Mayor,  Recorder,  and  Aldermen, 
[  ^680  ]  and  other  Persons  mentioned  in  the  Act,  •were  declared  to  be 
Trustees  for  the  Management  of  the  Charity  Estate  and  Chari- 
ty, and  for  carrying  into  execution  the  Rules,  Orders,  and  Directions  men- 
tioned in  the  Schedule  thereto,  and  for  other  the  Purposes  therein  men- 
tioned. 

By  an  Act  of  33  Geo.  3,  the  before-mentioned  Act  was  repealed  ;  and 
it  was  enacted  that  the  Lord  Lieutenant  and  the  Representatives  in  Parlia- 
ment  for  the  time  being  for  the  County  and  Town  of  Bedford,  the  Mayor, 
Recorder,  Aldermen,  Common  Council,  Bailiffs,  Chamberlains,  the  Master 
and  Usher  of  the  Grammar-School,  for  the  time  being,  and  18  Inhabitants 
of  the  Town,  to  be  chosen  in  the  manner  therein  mentioned,  and  their  re- 
spective Successors,  to  be  chosen  in  like  manner,  should,  from  and  after  the 
passing  of  the  Act,  be  Trustees  of  the  Estates  and  Premises  belonging  to 
the  Charity,  and  should  let  and  manage  the  same,  and  apply  the  Rents  and 
Profits  thereof,  in  such  manner  as  by  the  Rules,  Orders,  and  Directions 
contained  in  the  Schedule  thereto  was  directed. 
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By  an  Act  of  the  7th  Geo.  4,  the  former  Acts  were  repealed,  and,  it 
was  enacted  that  Persons  answering  the  same  Descriptions  as  those  mention- 
ed in  the  Act  of  the  88  Geo.  3,  should  be,  for  ever  thereafter,  Trustees  of 
the  Charity  Estates,  and  should  manage  the  same,  and  apply  the  Rents  and 
Profits  thereof  in  such  manner  as  in  the  now  stating  Act,  and  by  the  Brules 
and  Directions  contained  in  the  First  Schedule  thereto,  was  directed  ;  andy 
after  providing  that  six  of  the  18  Inhabitants  then  appointed  and  thereafter 
to  be  appointed  Trustees,  should  retire  from  the  Trust  at  certain  Periods, 
and  that  six  other  Inhabitants,  who  should  have  resided  in  the 
Town  *for  three  Years  next  preceding,  and  should  then  be  seis-  [  *581  ] 
ed  of  a  Freehold  Estate,  in  the  Town  or  County  of  Bedford^  of 
the  clear  yearly  Value  of  202.,  or  who  should  occupy  a  House,  in  the  Town, 
of  the  yearly  Bent  of  20Z.,  should  be  elected,  in  their  place,  by  a  Ballot 
of  the  Inhabitants  paying  Scot  and  Lot ;  it  was  enacted  that  no  Act  of  the 
Trustees,  or  any  of  them,  should  be  valid  unless  made  or  done  at  some 
Meeting  to  be  held  by  virtue  of  the  Act,  except  where  the  same  was  there- 
by otherwise-  directed ;  and  that  all  the  Powers  and  Authorities  by  that 
Act  granted  to  or  vested  in  the  Trustees,  should  be  executed  by  the  Major 
Part  of  them  present  at  their  respective  Meetings  to  he  holden  by  virtue  of 
the  Act,  the  number  of  Trustees  present  at  such  Meetings  not  being  less 
than  18,  and  that  the  Trustees  might,  from  time  to  time,  make  such  addi« 
tional  Rules  and  Regulations  for  the  Management  of  the  Charity  Estates 
and  the  Application  of  the  Rents  and  Profits  thereof,  as  should  appear  to 
them  to  be  proper,  so  as  every  such  additional  Rule  or  Regulation  should 
be  consistent  with  and  conformable  to  the  Provisions  of  that  Act  and  the 
Rules  and  Directions  in  the  said  First  Schedule  contained  ;  and  that  no  Or- 
der, Rule  or  Regulation  made  by  the  Trustees  at  any  Meeting,  should  be 
revoked  or  altered  at  any  subsequent  Meeting,  without  the  concurrence  of 
a  greater  Number  of  Trustees  then  actually  present  than  the  Number  by 
whom  such  original  Order  was  made,  nor  unless  Notice  of  such  intended 
Revocation  or  Alteration,  signed  by  the  Clerk  to  the  Trustees,  should  have 
been  given  to  each  of  the  Trustees,  resident  within  the  Town  of  Bedford^ 
seven  Days  at  the  least  before  the  Day  of  such  subsequent  Meeting,  and 
that  the  first  Meeting  of  the  Trustees  should  be  held  on  the 
second  Thursday  next  *after  the  passing  of  the  Act,  and  on  the  [  *582  ] 
first  Thursday  in  every  Month  for  ever  thereafter,  and  that 
Meetings  should  be  held  ofbener,  if  occasion  should  require,  upon  Notice 
thereof  being  given  and  published  as  therein  mentioned.  Sect.W,  And 
it  was  thereby  further  enacted  that  the  Trustees  for  the  time  being  should 
be  incorporated  by  the  Name  of  "  The  Trustees  of  the  Bedford  Charity." 
Sect.  12.    And  that,  if  any  of  the  Provisions,  Rules,  Directions  or  Consti- 
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tutions  in  that  Act  or  in  the  First  Schedule  thereunto  annexed ,  contained, 
should,  at  any  time  thereafter,  prove  inconyenient  or  impracticable  to  be 
carried  into  Execution,  or  if  any  Doubts,  Disputes,  or  DifiBculties  should 
arise,  or  whenever  the  Direction  or  Order  of  a  Court  of  Equity  should  be 
deemed  necessary,  as  to  or  for  the  Administration  of  the  said  Charity  Es- 
tates, or  the  Application  of  the  Rents,  Issues,  and  Profits  thereof,  or 
touching  the  Construction  of  any  of  the  Rules  and  Directions  contained  in 
the  same  Schedule,  or  to  be  made  by  the  Trustees  of  the  said  Charity,  as- 
sembled at  any  general  Meeting,  or  the  Major  Part  of  them,  in  pursuance 
thereof,  then  and  in  any  of  the  said  cases,  it  should  be  lawful  for  the  said 
Trustees  for  the  time  being,  or  any  eight  or  more  of  them,  to  prefer  a  Pe- 
tition or  Petitions  from  time  to  time,  as  occasion  might  require,  to  the 
Lord  Chancellor  of  Qreat  Britain^  or  the  Lord  Keeper  or  the  Lords  Com- 
missioners of  the  Great  Seal  of  Qrtat  Britain  in  that  behalf  appointed, 
who  were  thereby  authorized  and  directed  to  cause  the  same  to  be  heard  in 
a  summary  way,  and  such  Order  or  Orders  as  the  Court  of  Chancery 
should  think  fit  to  make  therein,  or  upon  the  hearing  thereof,  should  be  ob- 
served and  obeyed  by,  and  be  final  and  conclusive  to  all  Persons 
[  'SSS  ]  whomsoever,  'and  the  Costs  and  Expenses  to  be  incurred  by 
every  such  Petition  should  be  paid  out  of  the  Rents  and  Profits 
of  the  said  Charity  Estate.     Stct.  14. 

Provided  that  in  case  any  Trustees  should,  either  whilst  he  or  they  contin- 
ued to  be,  or  after  he  or  they  should  have  ceased  to  be  a  Trustee  or  Trustees, 
misconduct  himself  or  themselves  in  the  Application  of  the  Rents,  Issues  and 
Profits  of  the  said  Charity  Estates,  or  any  part  thereof,  or  in  the  management 
of  the  same,  or  in  the  not  duly  accounting  for  what  should  come  to  his  or  their 
hands,  or  in  the  execution  of  any  of  the  Trusts,  Powers,  and  Authoricies  vest- 
ed or  to  become  vested  in  him  or  them  by  virtue  of  the  Act,  or  should  misde- 
mean  himself  or  themselves  in  any  manner  whatsoever  relating  to  the  said  Char- 
ity or  the  Estates  thereof,  then  and  in  any  of  the  said  cases,  it  should  be  law- 
ful for  His  Majesty's  Attorney-general,  and  also  any  Person  or  Persons  whom- 
soever, with  the  consent  of  His  Majesty's  Attorney-general,  to  perfer  a  Peti- 
tion or  Petitions  from  time  to  time,  as  occasion  might  require,  to  the  Lord 
Chancellor  of  Great  Britain^  or  the  Lord  Keeper,  or  the  Lords  Commbsioners 
of  the  Great  Seal  of  Great  Britain  in  that  behalf  appointed,  against  any  such 
Trustee  or  Trustees,  either  whilst  he  or  they  should  continue  to  be,  or  after 
he  or  they  should  have  ceased  to  be  such  Trustee  or  Trustees,  and  without 
making  all  or  any  of  the  other  Trustees  for  the  time  being,  or  any  other  Per- 
son or  Persons  who  had  been  a  Trustee  or  Trustees,  Parties  thereto,  if  the 
said  Attorney-general  or  such  other  Person  or  Persons  as  aforesaid,  should 
80  think  fit ;  and  the  said  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
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sioners,  were  thereby  authorized  and  directed  to  cause  the  same  to 
be  heard  in  a  summary  way,  and  were  ^empowered  to  direct  such  [  *584  ] 
Person  or  Persons  against  whom  such  Petition  or  Petitions  should 
be  preferred,  to  be  examined,  in  such  manner  as  should  be  thought  fit,  for 
the  discovery  of  the  truth  of  the  Matter  alleged  against  such  Trustee  or  Trus- 
tees in  such  Petition  or  Petitions  ;  and  such  Order  or  Orders  as  the  Court 
of  Chancery  should  think  fit  to  make  therein  or  upon  hearing  thereof,  should 
be  observed  and  obeyed  by  such  Person  or  Persons  against  whom  such  Petition 
or  Petitions  should  be  preferred,  and  be  final  and  conclusive  to  all  Persons 
whomsoever,  and  the  same  should  and  might  be  enforced  by  such  process  as 
any  other  Order  or  Orders  of  the  said  Court ;  and  the  Costs  and  Expenses 
to  be  incurred  by  every  such  Petition  or  Application  should  be  paid  in  such 
manner,  by  such  Party  or  Parties,  and  out  of  such  Fund,  as  the  said  Court 
should  direct ;  provided  that  (anything  therein  contained  notwithstanding) 
the  Trustees  appointed  or  to  be  appointed  under  the  Act,  their  Heirs,  Ex. 
ecators,  or  Administrators,  should  also  be  liable  to  be  sued  by  Action,  Bill, 
Information,  or  otherwise,  as  any  other  Trustee  and  Trustees  for  Charitable 
Purposes  were  liable  to  be  sued  in  Law  or  Equiy.     Sect  15. 

By  the  First  Schedule  to  the  Act,  it  was  provided  that  the  several  Masters 
and  Assistants  of  the  English  Schools,  should,  during  the  time  they  continued 
in  Office,  reside  in  such  Houses  as  should  be  provided  for  them  by  the  Trus- 
tees. And,  after  giving  certain  directions  relating  to  the  course  of  Instruc- 
tion to  be  pursued  in  the  Grammar  School,  and  to  the  nomination  and  remo- 
val of  the  Master  and  Usher  of  that  School  by  the  Warden  and  Fellows  of 
New  College,  it  was  provided  that  the  Masters  and  Assistants  in 
the  English  •Schools,  should  be  continued  in  their  respective  Offi-  [  •SSS  ] 
ces  until  they  should  die,  resign,  or  be  removed,  and  that  the  Mas- 
ters and  Assistants  of  the  same  Schools  should,  as  often  as  occasion  should 
require,  be  nominated  and  appointed  by  the  Trustees,  and  that  the  Trustees 
should,  at  all  times,  be  at  liberty  to  dismiss  or  remove,  any  such  Master  or 
Asaisianiy  for  just  and  reasonable  causes  ;  and  that  all  the  Children  of  Inhab- 
itants of  the  Town  of  Bedford  whose  place  of  Settlement  should  be  in  either 
of  the  Parishes  of  the  Town,  who  should  come  to  the  Grammar  School  to  be 
educated,  should  be  instructed  in  Grammar  and  other  useful  Learning  and  good 
Manners,  in  such  Manner^^and  subject  to  such  Regulations  as  the  Warden  and 
Fellows  of  New  College  and  the  Trustees  should  direct,  and  that  all  the  Chil- 
dren  of  such  Inhabitants  of  the  Town  as  aforesaid,  who  should  come  to  any 
of  the  English  Schools  to  be  educated,  should  be  instructed  in  such  Manner 
as  the  Trustees  should  direct. 

About  Christmas  1820  Mr.  Matthiason  was  appointed  Assistant  Master  of 
the  English  School :  and,  for  several  years  afterwards,  his  conduct  was  ap- 
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proved  of  by  the  Trustees.  But,  on  the  3d  of  March  1831,  the  Trustees 
held  a  Meeting,  at  which,  in  consequence  of  a  Complaint  having  been  made 
of  the  neglected  state  of  the  English  School,  thej  appointed  a  Committee, 
consisting  of  13  of  their  Body,  to  examine  into  the  state  of  that  School. 
The  Committee  accordingly  ezammed  the  Scholars,  and,  on  the  2d  of  May 
1831,  reported  that  they  were  in  a  disgraceful  state  of  Ignorance,  owing  to 
the  gross  negligenoe  of  their  Instructors,  and  that  no  material  Improve- 
ment could  be  reasonably  expected  so  long  as  the  School  remained  under  the 

Management  of  the  then  Masters :  that  Visiting  Committees,  as 
[  *586  ]     well  as  General  ^Meeting^  of  the  Trustees  had,  again  and  again, 

remonstrated  with  the  Masters,  and  expressed,  in  strong  terms, 
their  dissatisfaction  with  the  state  of  the  School,  and  recommended  to  them 
more  zeal,  energy  and  mutual  co-operation,  but  in  vain ;  and  that  it  was  the 
duty  of  the  Trustees  to  examine  whether  there  was  any  hope  of  effectual 
Improvement  under  the  then  Masters,  and  ^ve  them  an.  opportunity  of  hea^ 
ing  and  answering  the  Charges  agidnst  them,  before  they  were  dismissed,  if 
such  severity  should  be  found  unavoidable. 

At  a  Meeting  of  the  Trustees  held  on  the  2d  of  June  1831,  the  Beport 
was  read  to  the  Masters  of  the  English   School,  and  they  were  allowed  till 
the  15th,  to  return  written  Answers  to  it ;  and  they  were  to  be  allowed  to 
have  access  to,  and  make  Extracts  from  the  Beport.      The  Answers  of  the 
Masters  were  delivered  to  the  Trustees,  at  a  Meeting  held  on  the  16th  of 
June,  and  were  by  them  referred  to  the  School  Committee  to  report  there- 
on.    Mr.  Mattkiason,  in  his  Answer,  did  not  deny  that  the  Scholars  of  the 
English  School  were  in  a  state  of  Ignorance,  but  ascribed  it,  not  to  his  own 
neglect,  but  to  other  Causes.    At  a  Meeting  of  the  Trustees  held  on  the 
25  th  of  July  1831,  the  Beport  of  the  Committee  and  the  Answers  of  the 
Masters  having  been  read,  the  Trustees  declared  that  the  Head  Master  of 
the  English  School  was  not  competent  to  be  continued  in  his  Office ;  and, 
on  the  4th  of  August,  they  dismissed  him,  and  afterwards  appointed  Mr. 
3Ioore  to  supply  his  place ;  but,  after  expressing  their  opinion  that  Mr. 
Mattliiason  had  not  exculpated  himself  from  the  Charges,  and  censuring 
him,  they  continued  him,  provisionally,  in  his  office  for  six  months  longer,  at 
the  end  of  which  time  Mr.  Moore  was  to  report  to  the  Trustees 
[  *587  ]    *a8  to  his  conduct  in  the  School.      Mr.  Moore  not  being  able  to 
enter  on  the  duties  of  his  office  till  the  29th  of  September,  the 
Trustees  resolved  that  Mr.  Matthiason  and   another  Under  Master  should 
discharge  the  Duties  of  the  School  in  the  meantime.     Mr.  Moore^  on  enter- 
ing on  his  Office,  introduced  a  new  method  of  managmg  the  School,  which 
had  been  tried  with  success  at  other  large  Schools.      On  the  5th  of  April 
1832,  Mr.  Moore  made  his  Beport  to  the  Trustees,  in  which  he  stated  that 
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he  bad  not  derived  that  advantage  which  he  had  a  right  to  expect  from  Mr. 
MatOdason^B  assistance,  and  which  the  unfavourable  state  of  the  School  so 
urgently  required  :  that  that  Gentleman  appeared  to  be  deficient  in  the  ear- 
nestness and  zeal  which  were  so  essential  to  a  Teacher :  that  the  circum- 
stances which  led  to  his,  Mr.  Moore^s^  connexion  with  the  School  might  per- 
haps have  had  the  effect  of  discouraging  Mr.  MaUhitMon  and  of  rendering 
his  services  less  valuable  than  they  were  calculated  to  be  if  duly  exerted, 
and  that  he  could  scarcely  venture  to  hope  that  Mr.  MaUhiasan  would  prove 
a  sincere  and  cordial  coadjutor :  that,  although  a  sense  of  duty  compelled 
him  thus  to  speak  of  Mr.  MattMason^  he  rejoiced  to  think  that  the  Trustees 
had  it  in  their  power  to  place  him  in  the  Junior  Commercial  School,  where 
his  services  might  be  very  useful.  This  Report  was  taken  into  coi^sidera- 
tion  at  a  Meeting  of  the  Trustees  on  the  3d  of  May,  when  Mr.  Matthiason 
was  dismissed. 

Mr.  Matthtasan  presented  a  Petition  under  the  Act  of  Parliament,  in  which 
he  stated  that,  owing  to  the  want  of  accommodation  and  inconvenience  of  the 
Building?  in  which  the  English  School  had  been  carried  on  since 
1828,  and  to  the  Trustees  having  ceased  to  give  Prizes  *to  mer-  [  *588  ] 
WiousBoys,  the  discipline  of  the  School  could  not  be  attsdned  to 
in  the  same  way  as  it  had  been :  that  the  Examination  which  the  Trustees  had 
directed,  bad  been  conducted  by  a  Select  Committee  only,  and  in  the  absence  of 
the  Master,  and  at  the  beginning  of  the  Half  Year,  when  all  the  Classes  had 
been  newly  arranged  :  that  the  Report  contained  vague  and  general  Charges 
against  all  the  Masters  generally,  and  not  against  them  individually  :  that  the 
Trustees  had  refused  to  hear  them,  and  required  them  to  reply,  in  writing,  to 
those  Charges :  that  be  bad  been  treated  unfairly  by  Mr.  Moore :  that,  in 
his  Answers  to  the  Charges  on  the  16th  of  June  1831,  he  had  proved  that 
he  had  exerted  himself  to  the  utmost,  having  regard  to  the  difficulties  imposed 
upon  him :  that,  at  a  subsequent  meeting  of  the  Trustees  on  or  about  the  lOtb 
of  August,  when  the  Report  of  the  Committee  and  his  Answer  thereto  were 
brought  before  them,  a  Motion  for  his  dismissal  was  negatived,  which  proved 
that  he  was  considered  to  have  fully  answered  the  Charges :  that,  though  he 
was  in  attendance  on  the  3d  of  May,  the  Trustees  would  not  allow  him  to  hear 
Mr.  Mooters  Report,  or  to  have  a  Copy,  or  an  opportunity  of  answering  it ; 
that  he  had  been  dismissed  without  any  previous  Notice,  without  having  been 
heard  in  reply  to  the  Charges  in  the  Report,  and  without  any  just  or  reason- 
able Causes.  The  Petition  prayed  that  the  Trustees  of  the  Bedford  Charity, 
as  well  in  their  Corporate  capacity  as  individually,  might  be  restrained  from 
ejecting  him  from  the  House  then  in  his  occupation  as  Assistant  Master  of 
the  English  School,  and  from  dismissing  him  from  being  such  Master,  and 
that  he  might  b9  paid^the  Arrears  of  his  Salary  out  of  the  Charity  Estates. 
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[  ^589  ]  'The  Attorney-general  (Sir  W.  IIorne)y  Mr.  Knight  and  Mr. 
Westy  in  support  of  the  Petition,  said  that,  by  the  Act  of  Par- 
liament, nothing  could  be  done  by  the  Trustees,  except  at  a  Meeting  held 
pursuant  to  the  Act,  and  that  they  could  not  delegate  their  authority  to  a 
Committee  :  that  the  Petitioner  had  not  been  heard  in  reply  to  the  Charges 
brought  against  him,  but  was  required  to  put  in  a  written  Answer,  which 
was  contrary  both  to  sense  and  justice  :  that  the  Trustees  would  not  have 
appointed  the  Petitioner  to  act  as  Head  Master  of  the  School  until  Mr. 
Moore  arrived,  unless  they  had  completely  acquitted  and  exculpated  him  : 
that  Mr.  Moore^  though  he  reported  unfavourably  with  respect  to  the  Pe- 
titioner, as  a  Coadjutor  in  the  new  System  which  he  had  introduced  into  the 
Schoolf  yet  admitted  his  talents  and  qualifications  as  a  Teacher;  and  that 
the  Report  contained  no  Charges  of  specific  Misconduct  against  the  Peti- 
tioner, but  only  a  vague  Charge  of  want  of  energy  and  zeal. 

Sir  JEdward  Sugden,  Mr.  Jacob  and  Mr.  Stevens j  for  the  Trustees,  con- 
tended, first,  that  the  Petitioner  had  been  dismissed  regularly,  and  for  just 
and  reasonable  cause. 

The  next  question  is,  whether  this  Court  has  jurisdiction  to  entertain 
this  Petition.  It  is  presented  under  the  16th  Section  of  the  7  Geo.  4,  c. 
29,  and  not  under  Sir  Samuel  Itowilly*8  Act.  In  this  Case  there  is  only 
one  Petitioner,  whereas,  under  that  Act,  there  must  be  two.  The  consid- 
eration of  a  Section  in  the  33  Geo.  3,  precisely  in  the  same  words  as  this 
Section,  came  before  Lord  Eldon  in  another  Case  of  the  Bed- 
[  •690  ]  ford  *Charity  (a)  :  and  his  Lordship  was  clearly  of  opinion  that 
it  did  not  apply  to  a  Case  of  this  description,  where  an  Applica. 
tion  is  made  touching  a  Corporation :  nor  to  a  Case  where  there  is  no  alle- 
gation of  Misconduct  or  Misdemeanor,  but  of  something  which,  if  true, 
would  be  an  Error  in  judgment  or  an  Excess  of  Authority  on  the  part  of 
the  whole  body.  It  is  clear  that  this  16th  Section  applies  to  Persons  who 
are  to  be  examined  upon  Interrogatories.  If  any  Trustee  or  Trustees  mis- 
conduct himself  or  themselves,  then  there  is  to  be  an  Application  to  this 
Court,  by  Petition,  against  such  Trustee  or  Trustees  :  that  means  against 
Individuals  misconducting  themselves.  If  individual  Misconduct  is  meant 
to  be  complained  of  in  this  Case,  then  the  Petition  ought  to  have  been  serv- 
ed upon  the  Individuals  who  unanimously,  at  the  meeting  of  May  1832, 
dismissed  the  Petitioner.  Lord  Eldon  says :  "  The  question  would  be 
whether  the  next  Clause  (the  15th)  was  meant  to  apply  to  a  Case  where 
there  had  not  been  Misconduct  or  Misdemeanor  in  the  Trustees,  but  where 
they  acted  erroneously,  if  you  please,  on  doubts  and  difficulties  which  they 
felt  with  regard  to  the  construction  of  the  Act  of  Parliament.     The  terms 

(a)  2  Swanst  470. 
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of  that  Clause  contemplate  aots,  not  of  the  body  of  Trustees,  but  of  In- 
dividuals being  Trustees.  The  language  applies  not  to  Corporate  Bodies  at 
all :  I  cannot  examine  them,  and  the  usual  process  is  not  applicable."  (5) 

It  was,  therefore,  the  opinion  of  Lord  JEldon  that,  under  that  Clause  of 
the  Act,  a  Petition  against  the  Corporate  Body  could  not  be  sustained.     If 
the  Parties  having  a  right  to  dismiss  the  Petitioner,  have  dis- 
missed *him  in  a  mode  that  is  irregular,  and  by  an  excess  of  Au-     [  *591  ] 
thority,  the  proper  mode  of  proceeding  is  by  Mandamus. 

In  The  Attorney-gtneral  v.  The  Corporation  of  Bedford  (<?)  (which  was 
a  Case  relating  to  this  Charity  before  the  passing  of  the  first  Act  of  Par- 
liament), the  Warden  and  Fellows  of  New  College  had  removed  the  Mas- 
ter of  the  Grammar  School  for  Misbehaviour ;  but  the  Court  refused  to  in- 
terfere. The  Trustees  stand  in  precisely  the  same  situation  with  respect 
to  the  English  School,  as  the  Warden  and  Fellows  of  New  College  do  with 
respect  to  the  Grammar  School. 

The  Attorney-general,  in  reply,  contended  that  the  Trustees  were  em- 
powered, by  the  Act  of  Parliament,  to  remove  the  Masters  of  the  English 
School,  not  at  their  arbitrary  and  uncontrolled  will  and  pleasure,  but  for 
just  and  reasonable  causes  :  That  as  the  15th  Section  of  the  Act  contained 
the  words,  ^^  Without  making  all  or  any  of  the  other  Trustees  Parties  there- 
to," and  as  it  was  admitted  by  the  Trustees,  that  they  had  removed  the 
Petitioner  in  exercise  of  a  Power  or  Authority  vested  in  them  by  the  Act, 
therefore,  under  the  15th  Section,  he  had  a  right  to  prefer  a  Petition  to 
this  Court,  against  the  whole  body  of  Trustees,  in  order  to  have  it  decided 
whether  he  had  been  removed  regularly,  and  for  just  and  reasonable 
causes. 

The  VicbChancellob : 

There  are  three  Questions  in  this  Case.  1st.  Whether  the  Trustees, 
have,  in  substance,  misconducted  themselves,  in  the  dismissal  of 
Mr.  Matihiason  from  his  *Office  of  Second  or  Assistant  Master  [  *592  ] 
in  the  English  School.  2d.  Whether  the  Trustees  are  not,  by 
the  Act  of  Parliament,  appointed  the  sole  Persons  to  judge  what  shall  be  a 
just  and  reasonable  cause  for  dismissing  a  Master.  8d.  Whether,  having 
regard  to  the  Provisions  of  the  Act  of  Parliament  which  has  regulated  this 
Charity,  this  Court  has  any  jurisdiction  in  this  Case. 

His  Simor  then  stated  the  facts  of  the  Case  as  they  appeared  by  the 
Affidavits,  and  expressed  it  to  be  his  opinion  that  the  proceedings  of  the 
Trustees  with  respect  to  Mr.  Matthiason,  had  been  fair  and  regular,  and 
that,  according  to  Mr.  Moorde  Report,  Mr.  Matthiason  was  not  a  Person 

(6)  2  Swanst  iSS.  (c)  2  Yeas.  kOS. 
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who  ought  to  have  been  reinstated  in  his  Office,  from  which  he  had  been 
virtually  and  substantially  dismissed  by  the  Resolution  of  the  22d  of  Au- 
gust, and  that  the  Trustees  could  never  reasonably  have  expected  that  the 
School  could  go  on  properly,  under  the  Government  of  Mr.  Moore,  if,  after 
the  making  of  that  Report,  they  had  allowed  Mr.  Mattkiason  to  continue 
the  Second  Master  of  the  School ;  and  therefore  that  the  Trustees  had 
just  and  reasonable  cause  for  acting  as  they  did  on  the  3d  of  May  1882. 

His  Honor  then  proceeded  thus :  With  respect  to  the  second  Question,  I 
think  that  the  Act  of  Parliament  meant  that  the  Trustees,  themselves, 
should  be  the  sole  Judges  of  what  might  be  a  just  and  reasonable  Cause, 
for  dismissing  the  Masters  of  the  English  School.  It  may  be  said,  if  that 
be  the  case,  why  are  the  words  *^  just  and  reasonable  Cause"  introduced  ? 

They  were  introduced  because  the  Legislature  meant  to  make  a 
[  *593  ]     distinction  between  arbitrary  conduct,  and  that  which  ^proceeds 

upon  reasonable  grounds:  and,  when  one  considers  that  this 
body  of  Trustees  consists  of  a  vast  number  of  Persons,  exceeding  50,  is  it 
at  all  surprising  that  Parliament  should  declare  that  the  Master  should  not 
be  dismissed  without  just  and  reasonable  Cause,  and  that  a  set  of  Persons 
so  constituted  as  the  Members  of  this  Body  are,  should  not,  arbitrarily  and 
without  giving  themselves  an  opportunity  of  considering  whether  there  was 
a  just  and  reasonable  Cause,  dismiss  the  Master.  We  have,  however,  a 
Judicial  Decision  upon  this  Question.  By  the  Letters  Patent  of  the  6th 
of  Edward  the  Sixth,  it  was  directed  that  the  Warden  and  Fellows  of  New 
College  should  appoint  the  Master  and  Usher  of  the  Grammar  School,  and 
for  good,  just  and  reasonable  Causes  and  Occasions,  change  and  remove 
them  from  time  to  time ;  and,  in  the  Case  of  The  Attomey-gentral  v.  The 
Corporation  of  Bedford,  the  very  words  themselves  came  before  Lord 
Hardwicke  for  his  decision.  The  Report  of  the  Case  is  as  follows :  '^  New 
College  in  Oxford  having,  by  a  Charter,  particular  Powers  given  them  as 
to  the  Grammar  School  at  Bedford,  such  as  the  removing  the  Master  for 
Misbehaviour,  &c.  As  to  anything  of  that  kind,  the  Lord  Chancellor 
thought  it  was  too  much  for  this  Court  to  do  anything,  though  they  were 
not  appointed  General  Visitors."  The  First  Schedule  to  the  Act,  after 
giving  Power  to  New  College  to  change  and  remove  the  Masters  of  the 
Grammar  School  for  just  and  reasonable  Causes,  goes  on  to  declare  that 
the  Masters  of  the  English  School,  (which  had  grown  up  as  a  sort  of  Ac- 
cretion upon  the  Grammar  School,)  should  be  continued  as  they  then  were, 
but  that  the  Trustees  should,  at  all  times,  be  at  liberty  to  dismiss  or  remove 

them,  for  just  and  reasonable  Causes.  It  is  true  that  the  Lan- 
[  *594  ]     guage  is  not  exactly  the  same  as  *the  Language  used  in  the  Le^ 

ters  Patent ;  but  there  is  no  essential  difference.     And  my  opin- 
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ion  18  that  tho  Legislature  must  have  meant  to  give,  by  the  words  used  in 
^the  Schedule,  the  same  Power  as  was  originally  conferred  by  the  words  of 
the  Letters  Patent,  and  that,  as  they  do,  essentially,  adopt  the  same  words 
as  to  the  Masters  of  the  English  School,  they  intended  that  the  Trustees 
should  have  the  same  power  of  removing  the  Masters  of  that  School  for 
what  was,  in  their  opinion,  just  and  reasonable  Cause,  as  the  Warden  and 
Fellows  of  New  College  had  with  regard  to  the  removal  of  the  Master  and 
Usher  of  the  Grrammar  School.  If  that  be  so,  then  the  Decision  of  Lord 
Sdrdmckej  decides  this  Question. 

The  third  Question  is  whether,  by  the  particular  Section  of  this  Act  of 
Parliament  wluch  has  been  so  much  commented  upon  in  this  Case,  and  under 
which  alone  this  Petition  is  presented,  I  have  jurisdiction  to  hear  it.  The 
14th  Section  has,  clearly,  nothing  whatever  to  do  with  the  present  Case. 
That  Section  only  provides  for  Cases  in  which  the  Trustees  may  require  the 
direction  of  the  Court.  The  15th  Section  provides,  '*  That  in  case  any  Trus- 
tee ar  Trustees  shall  misconduct  himself  or  themselves,  in  the  application  of 
the  Bents  Issues  and  Profits  of  the  said  Charity  Estates,  or  any  part  there- 
of, or  in  the  management  of  the  same,  or  in  the  not  duly  accounting  for  what 
shall  come  to  his  or  their  hands,  or  in  the  execution  of  any  of  the  Trusts, 
Powers  or  Authorities  vested  or  to  become  vested  in  him  or  them  by  virtue 
of  this  Act,  or  shall  misdemean  himself  or  themselves  in  any  manner  whatso- 
ever relatmg  to  the  said  Charity  or  the  Estates  thereof,  then,  and 
in  any  of  the  said  cases,  it  shall  be  lawful  to  and  for  His  *Majes-  [  *595  ] 
ty's  Attorney-general,  and  also  any  Person  or  Persons  with  the 
Consent  of  His  Majesty's  Attorney-general,  to  prefer  a  Petitioner  Petitions." 
Now,  if  there  had  not  been  an  opinion  expressed  by  Lord  Mdon  upon  the 
point,  I  should  have  thought  it  quite  plain  that  it  was  never  meant  to  give, 
by  this  Section,  power,  either  to  the  Attorney  general,  or  to  any  Person  with 
his  consent,  to  present  a  Petition  calling  in  question  the  act  of  the  whole 
body  of  Trustees,  but  only  to  provide  for  redress  to  be  given  in  cases  where 
some  of  the  Trustees  have  misconducted  themselves  or  were  alleged  to  have 
done  so.  And,  when  I  find  that  what  was  complained  of  in  the  Petition 
presented  before  Lord  Mdon  in  1818,  was  an  act  done  by  all  the  Trustees, 
namely  a  refusal  to  allow  Jews  to  participate  in  the  benefit  of  the  Charity, 
and  a  Petition  was  presented  under  a  Section  which  I  have  been  assured  cor- 
responds, in  terms,  with  the  15th  Section  of  this  Act,  and  which  from  tho 
report  of  the  Case  appears  to  correspond  with  it ;  and,  when  I  also  find  that 
Lord  JEldon  comments  upon  that  Section,  and  expresses  a  strong  inclination 
of  Opinion  that  he  has  not  jurisdiction  under  it,  it  is  not  too  much  for  me  to 
to  say  that,  upon  the  point  of  jurisdiction  alone,  I  ought  not  to  entertain 
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this  Petition.     But,  if  I  bad  jurisdiction,  I  shouid  dismiss  this  Petition,  on 
the  ground  that  the  Petitioner  has  no  substantial  Cause  of  Complaint. 

Petition  dismissed  with  Costs. 


[  •SOB  ]  •The  King  of  Spain  v.  Mendizabal. 

1833 :  I7ih  Jannary.— Aeir  Orders. 

The  17th  Order  does  not  apply  to  a  Commission  to  examine  Witnesses  Abroad. 

On  hearing  a  Motion  in  this  Cause,  in  which  Mr.  Wakefield  was  Counsel, 
the  Vice- Chancellor  said  that  the  17th  of  Lord  Lyndhursfa  Orders,  did  not 
apply  to  a  Commission  to  examine  Witnesses  Abroad,  and  that  he  had  so  de- 
cided on  the  29th  of  December  1829. 


Thb  Attorney-Gbnbral  at  the  Relation  op  Dr.  T.  Knox,  Head 
Master  of  Tonbridge  School,  Informant,  and  S.  S.  Aughmuty, 
A  Student  of  Brazen-nose  College,  Oxford,  Plaintiff; 

And 

The  Master,  Wardens  and  Commonalty  op  the  Skinners'  Company 
AND  THE  Principal  and  Scholars  op  Brazen-nose  College,  De- 
fendants. 

1838 :  18th  and  19th  January,  ISth  Febraary  and  30th  April. — Charity. — Surplus  Rents, 
A,  after  reciting  that  he  was  instigated  by  Piety,  for  the  sustentation  of  Tonbridge  School,  and 
of  a  Student  in  Oxford,  granted  Lands  to  the  Skinners'  Company,  as  Governors  of  the  Pos- 
sessions of  the  School  (by  which  Title  they  had  been  then  lately  incorporated)  to  falfil  the 
Uses  expressed  in  a  Schedale  to  the  Grant,  and  which  directed  them  to  make  certain  Pay- 
ments to  the  Stadent,  to  the  College  at  which  he  was  to  be  placed  for  assisting  the  Compa- 
ny, as  snch  Governors,  in  providing  a  Master  for  the  School,  to  a  Preacher  for  preaching, 
yearly,  before  the  Company  and  exhorting  them  to  be  beneficial  Maintainen  of  the  School, 
and  to  certain  poor  Men]of  the  Company.  The  Payments  did  not  exhaust  the  Rents  at  the 
time  of  the  Grant,  and  the  Company,  in  ^.'a  lifetime  and  with  his  knowledge,  applied  the 
Surplus  to  their  own  use,  and  had  ever  since  continued  to  do  so.  An  information  claiming 
the  Surplus  for  the  School,  was  dismissed. 

The  Information  and  Bill  stated  that,  long  anterior  to  the 
[  *591  ]  Reign  of  King  Edward  the  6th,  the  Company  of  •Skinners  of  the 
City  of  London  were  incorporated  under  the  Name  of  The  Mas- 
ter, Wardens  and  Commonalty  of  the  Guild  or  Fraternity  of  the  Body  of 
Christ  of  the  Skinners  of  London^  and  that,  previously  to  the  year  1554, 
Sir  Andrew  Judd,  Knight,  founded  a  Free  Grammar  School  in  tiie  Town  of 
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Ibnhidgej  in  the  County  of  Kent,  and  obtained,  from  Kug  Edward  the 
6th,  Letters  Patent  dated  in  the  seventh  year  of  his  Reign,  containing  a 
Charter  foanding  the  School  and  a  Licence  to  hold  Lands,  in  Mortmain,  of 
the  yearly  Value  of  40/.,  for  the  Support  of  the  School ;  by  which  Letters 
Patent  it  was  ordained  that,  for  the  better  goremment  of  the  Lands,  Tene- 
ments, Rents,  Revennes  and  other  Things  to  be  granted  towards  the  Sup- 
port of  the  School  for  continuance  of  the  same.  Sir  Andrew  Judd  should, 
daring  his  life,  be  and  be  called  Cbvemor  of  the  Possessions,  Revenues 
and  Gbods  of  the  School,  and  that,  after  his  Death,  the  Master,  Wardens 
and  Commonalty  of  the  Mystery  of  Skinners  of  London  for  the  time  being, 
should  be  and  be  called  Governors  of  the  Possessions,  Revenues  and  Goods 
of  the  School  commonly  called  and  to  be  called,  ^  The  Free  Grammar 
School  of  Sir  Andrew  Jtidd"  and  be  incorporated  under  the  Name  of 
*^  The  Governors  of  the  Possessions,  Revenues  and  Goods  of  the  Free  Gram- 
mar School  of  Sir  Andrew  Judd,  Knight ;"  and  that  the  Master,  Wardens 
and  Commonalty  of  the  Company  for  the  time  being,  should  be  Governors 
of  tiie  Possessions,  Revenues  and  (jh)ods  of  the  School,  and  should  have 
perpetual  Succession,  and,  by  the  same  Name,  might  be  capable  in  Law  to 
have  and  receive  Lands,  Tenements  and  Hereditaments  of  whatsoever  kind, 
as  well  of  His  said  Majesty,  his  Heirs  or  Successors,  as  of  Sir  A.  Judd, 
his  Heirs,  Executors  or  Assigns,  or  of  any  other  Person  or  Per- 
sons, in  *like  manner,  in  support  of  the  School ;  and  that  the  [  *598  ] 
aforesud  Gt)vemors  and  their  Successors  should,  from  thence- 
forth, have  a  common  Seal  to  serve  for  their  Business  concerning  only  tlie 
Premises  and  other  Things  expressed  in  the  Letters  Patent,  and,  by  the 
Name  of  Governors  of  the  Possessions,  Revenues  and  Goods  of  the  Free 
Grammar  School  of  Sir  Andrew  Judd,  Knight,  should  be  able  to  plead  and 
be  impleaded,  &c.  eoncehiing  the  Premises :  and  the  Letters  Patent  invest- 
ed the  Company,  as  such  Governors  as  aforesidd,  with  certain  Powers  for  the 
due  Management  and  Regulation  of  the  School  after  the  Decease  of  Sir 
Andrew  Judd^  and  contained  a  License  to  them  abd  their  Successors  to  re- 
ceive and  purchase,  towarde  the  Support  and  McanUmanee  of  the  School, 
Lands  and  Hereditaments,  provided  they  did  not  exceed  the  yearly  Value 
of  4(M. 

The  Ldformation  and  Bill  further  stated  that  Sir  Andrew  Judd,  under  the 
authority  of  the  Letters  Patent,  for  the  Midntenance  and  Support  of  the 
School,  purchased  divers  Lands  and  Heraditaments,  which  were  conveyed, 
by  his  Direction,  to  himself  and  one  Henry  Fisher  as  a  Trustee  for  him,  as 
Joint  Tenants  in  Fee,  and  that  Sir  Andrew  Judd,  during  his  life,  as  such 
Governor  as  aforesaid,  received  the  Rents  and  Profits  thereof,  and  applied 
the  same  to  the  Maintenance  and  Support  of  the  School :  That  Senry  Fisher, 
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being  1 1 imselF  desirous  to  benefit  the  Town  and  Neighbourhood  of  Tonbridge^ 
and  to  increase  the  Advantage  and  Revenues  of  the  School,  and  being  affec- 
ted wiih  other  Piou3  and  Charitable  Intentions,  in  the  4th  year  of  the  reiga 
of  Queen  Elizabeth,  executed  a  Deed  of  Gift,  dated  the  4th  of  April  in  that 

year,  to  the  Skinners' Company  as  such  Governors  of  the  School, 
[  'oGO  ]     of  certain  Messuages  and  Hereditaments  of  which  he  Vas  then 

seised  in  Fee,  and  which  Deed  was  as  follows :  "  To  all  good  men, 
&c.  Henry  Fisher  Citizen  and  Skinner  of  London^  Merchant  of  the 
Staple,  hcalch  in  Go  I  everlasting.  Know  ye  that  I  the  aforesaid  Ilenry^ 
being  instigated  by  Piety  as  vieWfor  the  better  Sustentation  of  the  Free  Gram- 
mar Scho'ly  founded  and  erected  by  Andrew  Judd^  Knt,  deceased,  in  the 
Town  of  Tunbridf/e^  in  the  Country  of  Kent,  as /or  the  Saatetdation  of  one 
Slitdeut  in  the  UniverHity  of  Oxford^  have  given,  granted  and,  by  this  pres- 
ent Writing,  have  confirmed  to  the  Master,  Wardens  and  Commonalty  of 
the  Mystery  of  Skinners  oi  London ^  Governors  of  the  Possessions^  Mevenues 
and  Goods  (f  the  Free  Grammar  School  of  Andrew  Judd^  KrU.,  in  the 
Tutvn  of  Tohbridye^  in  the  Covvly  ofKtnt^  all  that  my  Messuage,  with  the 
Ajipurtenanccs,  situate  in  the  Parish  of  aS^  Peter ^  in  Gracious-street^  Lon- 
dony  in  a  certain  Alley  called  Harroio-alley ^  otherwise  Fisher'* s  alley  (and 
four  other  Messuages  in  the  same  Alley,  one  of  which  was  in  his  own  occu- 
1  aiion)  ;  and  also  all  those  four  Tenements  situate  in  the  aforesaid  Alley, 
in  the  separate  Tenures  of  M.  F.,  W.  P.,  T.  C.^  and  T.  B. ;  and  also  all 
and  singular  my  Messuages,  Tenements  and  Hereditaments  whatsoever  in 
the  said  Paiish  of  St.  Peter,  to  have,  enjoy  and  hold  all  the  aforesaid  Mes- 
suages, Tenements  and  Hereditaments,  and  all  and  singular  other  the 
Premises  aforesaid,  with  the  Appurtenances,  to  the  aforesaid  Master,  Guar- 
dians and  Commonalty  of  the  aforesaid  Mystery  of  Skinners  of  London, 
Governors  as  aforesaid,  and  to  their  Successors,  to  fulfil  the  ^Yorks,  Uses 
and  Lttentions  in  a  certain  Schedule  to  these  Presents  annexed." — The 
Schedule  referred  to  in  the  Deed,  was  in  the  following  words :  "  The  good 

Works,  Uses  and  Intents  proposed  and  intended,  by  Henry  Fish- 
[  "600  ]     er,  named  in  the  Deed  to  •this  Schedule  annexed,  to  be  done, 

accomplished  and  performed  for  ever,  with  the  Rents,  Profits 
and  Revenues  of  the  Houses,  Tenements  and  Hereditaments  in  the  fiaid 
Deed  comprised,  as  foUoweth  in  this  Schedule,  that  is  to  wit,  first,  whereas 
he  the  said  Henry  iiath  placed  one  John  Kneeland,  some  time  a  Scholar  in 
the  School  of  Tonbridge,  in  the  Deed  mentioned,  in  the  King's  HallCoL 
lege  of  Brazen-nose,  in  the  University  of  Oxford,  the  said  Henry  Fisher 
willcth  and  declareth  that  the  said  Master,  Wardens  aud  Commonalty  in 
the  said  Deed  named,  sljall,  yearly  during  the  Life  of  the  said  Henry  Fish- 
er, give  and  pay  unto  the  said  John  Wheland,  or  to  such  other  Scholar  con- 
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tinning  a  Student  in  the  said  Hall  or  College  which  the  said  Henry  Fisher^ 
during  his  lifetime,  shall  name  or  appoint,  the  yearly  sum  of  63a.  4(/.,  to- 
wards his  Exhibition  and  finding  there,  and  13«.  4d.  to  the  Tutor  of  the 
said  John  Wheland^  or  of  such  other  Scholar  as  the  said  Henry  Fisher 
during  his  life,'  shall  so  name  or  appoint  as  is  aforesaid,  and,  after  the  de- 
cease of  the  said  Henry  Fishery  the  said  Master,  Wardens  and  Commonal- 
ty and  their  Successors  shall,  yearly  for  ever,  yield  and  pay  unto  a  Scholar 
to  be  by  them  chosen  and  placed  in  the  said  Hall  or  College,  out  of  the 
said  School  of  Tonhridyey  the  like  Sum  of  63«.  4c?.,  and  the  like  Sum  of 
18«.  4d.,  yearly,  to  his  Tutor,  and  shall  also,  yearly  forever,  pay  and  yield 
unto  the  Principal  and  Scholars  of  the  same  Hall  or  College  of  Brazen- 
nose,  33«.  4rf.,  to  the  end  they  may  be  good  to  such  Scholar  as  shall  bo 
th^re  from  time  to  time  found  and  placed  as  is  before  expressed,  and  to  the 
end  they  may  be  aiding  and  assisting,  to  the  said  Master,  Wardens  and 
Commonalty,  Governors  aforesaid,  and  to  their  Successors,  in  choosing  and 
providing  a  meet  and  convenient  Schoolmaster  and  Usher  to  the 
said  School,  when  need  shall  require  and  •they  thereunto  re-  [  %Q1  "J 
quested  :  also  the  said  Henry  Fisher  doth  further  will  and  de- 
clare that  the  said  Master,  Wardens  and  Commonalty,  Governors  aforesaid, 
and  their  Successors  shall,  yearly  for  ever,  at  two  several  times  in  the  Year, 
that  is  to  wit,  on  the  day  of  Election  of  the  said  Master,  Wardens  and 
Commonalty  of  the  Company  of  Skinners,  and  on  the  day  of  the  Election 
of  the  Yeomany  of  the  same  Company,  cause  two  Sermons  to  be  made,  in 
the  Parish  of  St  John-upon-Walbrookey  in  the  City  of  London^  before  the 
same  Company,  by  one  good,  learned  and  godly  Preacher,  to  be  yearly 
nominated  and  appointed  hy  the  said  Henry  Fisher  during  his  Life,  and  af- 
terwards, by  the  said  Master  and  Wardens  for  ever ;  which  Preacher,  for 
every  Sermon  there  so  to  be  made,  shall  have  lOs. :  also  the  said  Henry 
Fisher  further  willeth  and  declareth  that  the  said  Preacher  shall,  from  time 
to  time  in  every  such  Sermon  so  to  be  made,  move  and  exhort  the  said 
Company  to  quiet,  virtue  and  concord,  and  to  be  favourable  and  beneficial 
Maintainers  of  the  said  Free  Orammar  School :  And  further,  the  said 
Henry  Fisher  willeth  and  declareth  that  the  said  Master,  Wardens  and 
Commonalty,  Governors  aforesaid,  and  their  Successors  shall  permit  and 
suffer  M.  F.,  W,  P.,  T.  (7.,  and  T.  B.,  in  the  said  Deed  named,  to  have, 
occupy  and  enjoy  their  several  Tenements  in  the  said  Deed  mentioned, 
during  their  several  Lives,  paying,  yearly  for  every  of  their  said  several 
Tenements,  6«.  Srf.  quarterly,  and  using  and  behaving  themselves  as  honest 
and  quiet  Persons  :  and  also  the  said  Henry  Fisher  further  willeth  and  de- 
clareth that,  after  the  decease  of  any  of  the  said  Tenants,  the  said  Master, 
Wardens,  and  Commonalty  and  their  Saccessors,  shall,  from  time  to  time, 
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bestow  the  said  Tenements  upon  such  poor  and  decayed  Men  or 
[  *602  ]  Women  of  *the  said  Company  as,  in  their  discretions,  shall  be 
thought  meet  and  convenient,  yielding  and  paying,  yearly,  aach 
Bents  quarterly  as  is  before  expressed  and  appointed  to  be  paid  by  the 
siud  M.  F.^  W.  P',  T.  C.J  and  T.  B.,  and  using  and  behaving  themselves 
as  aforesaid.'* 

The  Information  and  Bill  further  stated  that  FUher  survived  Sir  Andrew 
Juddj  and,  soon  after  the  death  of  Juddj  that  is  to  say,  in  the  fourth  year 
of  the  reign  of  Queen  Elizabeth,  duly  conveyed  to  the  Company,  the  He- 
reditaments so  purchased  by  Judd  as  aforesaid  ;  and  that  the  Company,  up- 
on the  execution  of  Fiiher^s  Deed  of  Gift,  entered  into  possession  and  re- 
c^pt  of  the  Bents  of  the  Hereditaments  therein  comprised,  and  applied 
the  same  in  the  manner  directed,  by  Fisher^  in  the  Deed  and  the  Schedule 
thereto : — ^That,  some  time  after  the  death  of  Fisher^  and  before  the  four^ 
teenth  year  of  Queen  Elisabeth,  Andrew  Fisher^  the  Son  and  Heir  of  J9m- 
rtf  Fishery  attempted  to  disturb  the  Company  in  their  l^tle  to  and  Posses- 
sion of  as  well  ^e  Hereditaments  comprised  m  the  Deed  of  Gift,  as  the 
Premises  purchased  by  Sir  Andrew  Judd,  and  to  eject  them  from  the  pos- 
session thereof: — ^That,  in  order  to  confirm  the  Title  of  the  Company  to 
the  Hereditaments,  and  to  put  an  end  to  the  Claim  of  Andrew  Fishery  the 
Company y  in  the  14th  year  of  the  reign  of  Queen  Elizabeth,  applied  for 
and  obtained  an  Act  of  Parliament,  intituled,  ^'  An  Act  for  the  better  and 
further  assurance  of  certain  Lands  and  Tenements,  &c.  to  the  muntenance 
of  the  Free  Grammar  School  of  Tonbridgey  in  the  County  of  Kent^^ 
whereby,  after  reciting  the  Foundation  of  the  School  by  Sir  Andrew  Jviddy 
and  the  Letters  Patent,  and  the  Purchase  of  certain  Hereditaments  by 
Juddy  for  the  maintenance  and  sustenance  of  the  Schoolmaster 
[  *603  ]     and  Usher,  and  *the  conveyance  to  Henry  Fishery  as  a  Trustee, 
and  that,  after  the  Death  of  Juddy  Henry  Fishery  for  the  per^ 
formance  of  the  Trusts  in  him  reposed  by  Jnddy  in  the  4th  year  of  the 
reign  of  Queen  Elizabeth,  conveyed  the  Premises,  together  with  other 
Lands  and  Hereditaments  of  his  own,  situate  in  the  parish  of  St.  Petery  in 
Qraeioue^treet  in  Londany  unto  the  Skinners'  Company,  as  well  for  the 
better  Sustentation  of  the  Free  Grammar  Schooly  as  for  the  Sw^enanee  of 
one  Student  in  the  University  of  (hfordy  t?hich  Conveyances  and  Assuran- 
ces made  by  Henty  Fisher  were  then,  since  the  Death  of  Henry  Fisher y 
somewhat  discredited  and  impeached  by  an  Indenture  affirmed  to  be  made 
on  the  2Sd  of  January  m  the  8d  year  of  the  reign  of  Queen  Elizabeth,  be- 
tween Henry  Fisher  of  the  one  part,  and  the  Bishop  of  Hly  on  the  other 
part ;  therefore,  for  avoiding  of  all  ambiguity  and  doubt  which,  at  any  time 
thereafter,  might  arise  agabst  the  validity  of  the  aforesaid  Conveyances 
and  Assurances  by  colour  of  the  aforesaid  Indenture,  and  for  the  further 
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aasuranee  of  the  Premises  to  the  Company,  unto  the  €h>dly  Usei,  Intent  % 
and  PurpoMM  dbavt  fXfreHed^  it  was  enacted  that  the  Indenture  shoald, 
from  thenceforth,  be  void,  and  that  all  Lands  and  Hereditaments  conveyed 
to  the  Company  as  aforesaid,  should,  from  thenceforth,  ever  remain  to  them, 
to  the  €Mly  U$e$  and  InterOe  aboweeaid. 

The  Information  and  Bill  further  stated  that,  some  time  afterwards,  and  short- 
ly before  the  81st  year  of  the  reign  of  Queen  Elizabeth,  Andrew  FUher  again 
attempted  to  impeach  the  Title  of  the  Company,  as  such  Trustees  as  aforesaid 
to  the  aforesud  Hereditaments,  upon  the  ground  of  the  misnaming  of  the  Com- 
pany ;  whereupon  they  applied  for  and  obtuned  another  Act  *of    r  m^QA  -i 
Parliament,  in  the  81st  year  of  Elizabeth,  intituled,  '*  An  Act  for 
the  better  Assurance  of  Lands  and  Tenements  for  the  maintenance  of  the 
Free  Grammar  School  of  Tonbridge^  in  the  County  of  Kent ;"  whereby,  after 
reciting  the  foundation  of  the  School,  the  Letters  Patent,  the  Conveyances, 
by  Henry  Fieker^  of  the  Hereditaments  purchased  by  Sir  Andrew  Judd^ 
and  of  his  own  Hereditaments,  to  the  Company,  and  also  reciting  the  before- 
mentioned  Act  of  Parliament,  and  that  Andrew  Fisher  had  since  endeavoured 
to  impeach  the  said  Conveyances  by  pretence  of  the  misnaming  of  the  true  Cor^ 
poration  which  should  have  taken  the  same :  It  was  enacted  that  the  name  of 
the  Incorporation  of  the  Skinners  of  Zoiufon,  either  to  have,  enjoy,  or  purchase, 
or  to  grant  or  convey  to  others,  or  to  sue  or  be  sued,  from  thenceforth  for  ever 
diould  be  ^  The  Master,  Wardens  and  Commonalty  of  the  Mystery  of  the 
Skinners  of  Zondbn,"  and  by  that  name  should,  from  thenceforth,  be  incor- 
porate for  ever ;  and  that  the  right  and  true  Name  of  the  Incorporation  made 
by  the  Letters  Patent  concerning  the  said  Grammar-school,  had  been,  was, 
and  should  be,  '*  The  Governors  of  the  Possessions,  Revenues,  and  Gk)ods  of 
tiie  IVee  Grammar  School  ot  Sir  Andrew  Jadd,  Knight,  in  the  Town  of  Zbn- 
tridge,  in  the  County  of  Kent,**  and  that  all  the  Letters  Patent,  Deeds  and 
Conveyances  before  mentioned,  and  the  said  Act  of  Parliament,  should  be, 
of  and  for  all  such  Hereditaments  as  were  conveyed  to  or  for  the  School, 
good  and  effectual  in  Law  to  the  Governors  of  the  Possessions,  Revenues  and 
Goods  of  the  School,  to  all  intents  and  purposes,  and  that  the  said  Master, 
Wardens  and  Commonalty  should  hold  and  enjoy,  for  ever,  all  Hereditaments 
conveyed,  to  the  Corporation  of  the  Skinners  of  London,  by  any, 
or  intended  to  be  'conveyed  to  them  by  the  said  Henry  FUher,  by     [  *605  ] 

any  name  or  names  whatsoever,  other  than  such  Hereditaments 

as  were  conveyed  or  intended  to  be  conveyed  to  or  for  the  School ;  and  that 

Ike  Oovemore  of  the  Poeeetmane,  Hevenuee  and  Ovods  of  the  School  ehotdd 

hold  and  en^oy^for  ever^  all  «ue&  HeredUamente  as  were  eonveyed  or  intended 

tobe  eonoeyedoraeturedtothemjbyanyofthe  Letters  Patent,  Oonveyaneee, 

or  AetofParUanmntbtforenuntionedj  byaay  name  or  names  whatsoever,  to 

or  for  the  School. 
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The  Information  and  Bill  further  stated  that,  some  time  before  the  year 
1678,  the  Skinners'  Company  having  omitted  to  place,  in  the  College,  a  Schol- 
ar elected  from  the  School,  the  Principal  and  Scholars  made  application  to 
the  Company  relative  thereto,  whereupon  an  Agreement  was  entered  into, 
between  them,  under  their  Common  Seals,  that  the  Company,  in  considera- 
tion of  the  Arrears,  should  yearly  pay,  to  the  Scholar,  the  sum  of  11.  17«. 
4d.,  to  the  Tutor  of  such  Scholar,  the  sum  of  9«.  4rf.,  and  to  the  Principal 
and  Scholars,  in  addition  to  the  Sums  formerly  given  to  them  as  aforesaid, 
the  Sum  of  \L  3«.  id.  ;  and  the  Principal  and  Scholars,  in  consideration  of 
the  Premises,  for  ever  discharged  the  Company  from  all  demands  touching 
the  Arrears  :  That,  from  Midsummer  1708  till  August  1724,  the  Company 
having  again  omitted  to  place  a  Scholar  at  the  College,  the  Principal  and 
Scholars  again  applied  to  them  in  relation  thereto ;  whereupon  an  Agree- 
ment, dated  17th  February  1730,  was  made  between  them,  under  their  Com- 
mon Seals,  by  which  it  was  agreed  that  the  Company  should  re- 
[  •606  ]  tain,  for  their  own  use,  the  arrears  theh  remaining  'unpaid  to  the 
Scholar  and  Tutor,  and  should,  in  lieu  thereof,  pay  Interest  for 
the  same,  at  Three  per  Cent.,  for  augmentation  of  the  Payments  to  the  Scho* 
lar  and  Tutor ;  and,  in  consideration  thereof,  the  Principal  and  Scholars 
for  ever  acquitted  the  Company  from  all  Demands  touching  the  Arrears  ; 
and  in  1762  and  1802  similar  Agreements  were  made  between  the  same  Par- 
ties, whereby  the  Payments  to  the  Scholar,  Tutor  and  College  respectively, 
became  17/.  9^.  6(f.,  4Z.  68.  Qd,  and  2L  16«.  8(2. 

The  Information  and  Bill  further  stated  that,  in  December  1829,  the  Plain- 
tiff was  elected  from  the  School  and  placed  at  the  College  :  That  the  Rents 
of  the  Hereditaments  then  vested  in  the  Skinners'  Company,  as  such  Gov- 
ernors and  Trustees  as  aforesaid,  under  FUher^s  Deed  of  Gift,  had  very  much 
increased,  but,  notwithstanding,  the  Company  refused  to  increase  the  Plain- 
tiff's Exhibition  or  the  other  Annual  Payments  directed  to  bo  made  by  them, 
and,  notwithstanding  the  general  Purposes  of  Charity^  for  the  better  Sus- 
tentation  of  the  Free  Grammar  School  and  of  the  Scholar  to  be  elected  from 
thence  to  the  University  of  Oxford^  which  Fisher  impressed  on  the  Ghiftj 
had  applied  the  whole  Bents  beyond  the  several  yearly  Payments  aforesaid, 
to  their  own  private  purposes :  That  the  Company  alleged  that,  Fisher  hav- 
ing limited  the  Amount  of  the  Annual  Payments  to  be  made  out  of  the  Bents 
of  the  Hereditaments  given  by  him,  those  Hereditaments  were  vested  in  them, 
subject  only  to  such  Annual  Payments.  But  the  Plaintiff  charged  that  Fish- 
ery's object  was  to  benefit  the  Scholars  of  the  School,  and  that  the  Company, 
as  Governors  of  the  School,  should  apply  the  Rents  upon  the  par- 
[  *Q01  ]  ticular  •Trusts  mentioned  in  the  Schedule,  and,  generally,  for  the 
good  of  the  School  and  the  Scholar  elected  to  Oxford. 
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The  Information  and  Bill  prayed  that  it  might  be  declared  that  the  Here- 
ditaments comprised  in  the  Deed  of  Gift,  were  vested  in  the  Company,  and 
were  held  by  them  for  Charitable  Purposes  only,  and  not  for  their  own  Use 
and  Benefit ;  that  the  Rents  oaght  to  be  applied  in  and  towards  the  Susten- 
tation,  Exhibition  and  Finding  of  the  Plaintiff,  whilst  he  should  continue  to 
be  a  Student  of  Brazen  nose  College,  and  of  the  future  Students  there  to 
bo  elected  from  the  School,  and  for  the  other  Purposes  of  Trust  mentioned 
in  the  Schedule,  and  for  the  bettor  Sustentation  of  the  School ;  and  that  an 
Account  might  be  taken  of  the  Rents  of  the  Hereditaments  of  the  Gift  of 
Henry  Fisher^  received  by  the  Company,  and  that  they  might  be  declared 
to  be  answerable  for  the  Misapplication  thereof ;  and  that  it  might  be  de- 
clared that  the  Payments  to  the  Plaintiff,  his  Tutor  and  the  College,  ought 
to  be  increased,  that  it  might  be  referred  to  the  Master  to  settle  the  Amount 
of  such  Increase,  and  to  inquire  into  all  the  Charitable  Purposes  to  which 
the  Rents  were  applicable,  and  to  settle  a  Plan  for  the  future  Application 
thereof. 

The  Skinners'  Company,  in  their  Answer,  admitted  that  the  Rents  of 
the  Hereditaments  comprised  in  the  Deed  of  Gift,  had,  from  1823,  amount- 
ed to  1400/.  4^. :  and  they  set  forth  an  Extract  from  an  old  Book  in  their 
possession,  (which  they  proved)  containing  an  Account  of  their  Receipts 
and  Payments  in  respect  of  their  Estates,  and  from  which  it  appeared  that, 
in  the  year  1563,  which  was  in  Fisher'* s  lifetime,  and  the  first 
year  •of  their  possession  of  the  Hereditaments  comprised  in  his  [  •608  ] 
Deed  of  Gift,  the  Rents  of  those  Hereditaments  amounted  to 
102.  139.  4d.  ;  and  they  said  the  Surplus  of  the  Rents  of  those  Heredita- 
ments, after  making  the  Payments  which  they  were  directed  to  make  there- 
out, were,  in  Fisher^s  Lifetime,  retained  by  the  Company,  and  applied  by 
them,  for  the  benefit  of  the  Company,  and,  as  they  believed,  with  Fisher^s 
knowledge  and  consent,  he  being  a  Member  of  the  Company  ;  and  that  all 
the  Surplus  Rents,  from  the  time  of  making  the  Deed  of  Gift  in  Flsher^s 
Lifeti  ne,  down  to  the  present  time,  after  making  the  Payments  specified  in 
the  Schedule,  had  been  applied  by  the  Company  for  their  general  Purposes, 
and  for  the  Relief  of  the  poor  and  decayed  Members  thereof,  which  they 
submitted  was  according  to  the  Intent  of  the  Deed  of  Gift :  and  they  sub- 
mitted that  there  were  no  general  purposes  of  Charity  intended,  by  Fisher^ 
for  the  better  Sustentation  of  the  School  and  of  the  Scholar  to  be  elected 
from  thence,  other  than  the  Apecific  Payments  limited  by  the  Deed,  which 
alone  Fisfter  impressed  upon  his  Gift,  and  that  it  was  evident  that  Fisher  in- 
tended that  the  Surplus  Rents  should  belong  to  the  Company  as  well  for 
their  Benefit  generally  as  for  the  poor  and  decayed  Members  thereof,  be- 
cause,  in  his  lifetime,  there  was  a  considerable  Surplus  of  the  Rents  after 
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making  the  Payments  specified  by  the  Deed,  whioh  was  retained,  by  the 
Company,  with  his  knowledge  and  consent. 

The  Attomey-gmeral  (Sir  W.  Home)  and  Mr.  RanMl  in  support  of 
the  Information  and  Bill : 

At  the  time  when  the  Letters  Patent  were  granted,  the  Skinners'  Com- 
pany were  an  existing  Corporation,  and  were  capable  of  acquir- 
[  *60t  ]  ing  Lands  for  their  own  ^benefit.  If  Sir  A.  JuM  and  FiMher 
had  intended  that  the  Company  should  take  a  beneficial  interest 
in  their  Property,  they  would  not  have  obtained  Letters  Patent  for  the  pur- 
pose of  erecting  the  Company  into  a  new  Body.  The  object  of  the  Donon 
was  to  establish  a  School  at  Tonbridge ;  and,  as  Judd^  during  his  Lifetime, 
was  to  be  called  Oovenor  of  the  Possessions,  Revenues  and  Goods  of  the 
School,  so,  after  his  Death,  the  Company  were  to  be  newly  incorporated, 
and  called  Oovemors  of  the  Possessions,  Revenues  and  Goods  of  the 
School.  The  new  Body,  therefore,  could  not  be  intended  to  take  Lands, 
except  for  the  benefit  of  the  School,  and,  accordingly,  the  Letters  Patent 
authorize  them  to  take  Lands  in  support  of  the  School  only.  Fisher^  by  his 
Deed  of  Gift,  conveyed  his  Property  to  the  Company,  not  as  the  Skinners' 
Company,  but  as  the  Gt>vemor8  of  the  Possessions,  Revenues  and  Goods  of 
the  School,  for  the  better  Sustentation  of  the  School,  and  of  one  Student  in 
the  University  of  Oxfood,  Having  provided  for  the  School,  in  the  body  of 
the  Deed,  as  being  his  primary  object,  he  points  out,  in  the  Schedule,  the 
other  purposes  which  are  to  be  performed  with  the  Rents,  Profiits  and  Reve- 
nues of  his  Property.  The  Schedule  does  not  alter  the  Deed,  except  so 
far  as  it  devotes  some  of  the  Rents  to  the  purposes  specified  in  it.  One 
of  those  purposes  was  to  provide  a  Preacher,  who  was  to  exhort  the  Com* 
pany  to  be  favourable  and  beneficial  midntainern  of  the  School.  It  is  clear 
then  that  Fisher  intended  that  the  whole  of  the  Rents,  except  so  much  as 
were  subtracted  by  the  Schedule,  should  be  applied  according  to  the  Deed. 
No  intention  to  benefit  the  Skinners'  Company,  appears  in  any  part  of  the 

Deed  or  of  the  Schedule. 
[  *610  ]  rrhe  Act  of  the  14th  of  ElizabeOi  is  intituled,  "^  An  Act  for  the 
better  and  further  Assurance  of  certain  Lands,  &c.  to  the  Main- 
tenance of  the  Free  Grammar  School  at  Tonbridge  in  the  County  of  Jjsn^." 
The  Lands  in  question  are  part  of  the  Lands  on  which  that  Act  operates ; 
and  the  Recitals  of  it  identify  the  purposes  for  which  Fieher  conveyed  his 
Lands,  with  the  purposes  for  which  he  conveyed  the  Lands  of  which  he  was 
a  Trustee  for  Judd.  The  recitals  contain  no  mention  of  any  Claim  by  the 
Company,  for  their  own  benefit ;  and,  though  that  Act  was  applied  for  and 
obtuned  by  the  Company  themselves,  the  only  Uses  and  Intents  for  which 
the  Lands  are  thereby  confirmed  to  the  Company,  are  the  Sustentation  of  the 
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School,  and  of  one  Student  in  the  University  of  Oxford.  The  same  observa- 
tions may  be  made  with  respect  to  the  Act  of  the  81st  of  Elizabeth.  That 
Act  draws,  more  distinctly  than  the  Letters  Patent  had  done,  the  Line  be- 
tween the  old  and  the  new  Corporation.  We  submit,  therefore,  that  it  is  as 
clear  as  language  can  make  it,  that  Fisher  dedicated  the  whole  of  the  Prop- 
erty comprised  in  his  Deed  of  6ifb,  to  Charity  ;  and,  if,  when  he  came  to 
direct  the  purposes  for  which  the  Rents  were  to  be  applied,  he  did  not  exhaust 
them,  the  Court  must  direct  a  scheme  for  the  future  management  of  the 
Property.  The  Attorney-general  v.  The  Skinners^  Company  (a) ;  The 
Attorney-general  v.  The  Mayor  of  Bristol  (6);  The  Attorney-general  v.  2%e 
Corporation  of  Coventry  (c)  ;  Tlie  Attorney-general  v.  Arnold  (d)  /  The 
Attorney-general  v.  The  Haberdashers^  Company  (e)  .  The 
School  and  the  Student  in  the  •University,  were  not  parties  to  the  [  •611  ] 
Agreements  stated  in  the  Information,  and,  therefore,  cannot  be 
affected  by  them. 

Sir  JE,  Sugden  and  Mr.  LovcU  for  the  Defendants,  the  Skinners*  Com- 
pany : 

In  order  to  show  that  the  Skinners'  Company  are  not  entitled  to  the 
Surplus  Bents  for  their  own  benefit,  it  must  be  made  to  appear,  according  to 
the  Cases  which  have  been  decided  on  the  subject,  either  that  there  is,  on 
the  face  of  JPisher^s  Deed,  a  clear  intention  to  dedicate  the  whole  of  the 
Property  comprised  in  it,  to  Charity,  or  that  the  Payments  directed  by  him 
to  be  made,  exhausted  the  whole  of  the  Rents  at  the  time.  The  Attorney* 
general  v.  Mayor  of  Bristol  (/).  A  Gift  for  specific  purposes,  cannot 
carry  vrith  it  more  than  is  provided  for  those  purposes.  The  enumeration 
of  certain,  particular  objects  and  purposes,  is,  impliedly,  and  exclusion  oi 
the  general  intention.  If  Fisher  had  intended  that  the  School  should  take 
the  residue  of  the  Rents,  it  would  have  been  easy  for  faim  to  have  said  so. 
Therefore  he  had  no  general  intention  to  benefit  the  School.  Nor  did  he 
intend  the  Student  in  the  University,  to  have  more  than  the  Sum  which  he 
gave  him.  The  58s.  4<2.  are  not  given  to  him,  for  his  Exhibition  and  Find- 
ing there,  but  towards  his  Exhibition  and  Finding  there.  The  Founder 
has  expressed  his  intention  as  to  the  purposes  for  which  the  Rents  were  to 
be  applied,  and  this  Court  cannot  go  beyond  those  purposes.  This  Case 
then  does  not  fall  within  the  First  Class  of  Cases.  Nor  does  it  range  itself 
under  the  Second  Class.  Fisher  knew,  when  he  made  the  Gift,  that  the 
Rents  amounted  to  102. 13«.  4(2.,  and  the  Payments  which  he  directed  to 

(a)  S  Madd.  173.    See  206.  (&)  2  Jac.  a  Walk.  194.    SeoSlS. 

(c)  3  Madd.  S58.     See  858.  {d)  Show.  P.  C.  22. 

(c)  4  Bro.  C.  C.  103  i  S.  C.  1  Yet.  jui.  296.      ( /)  See 2  J.  a  W.  817. 
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be  madCi  amounted  to  62.  only,  so  that  he  must  have  known  that 
[  *612  ]     there  would  *he  a  surplus.     He  liyed  for  several  years  after  he 

had  executed  the  Deed,  and  saw,  .without  objection,  how  the 
Rents  were  applied.  In  questions  of  this  sort,  contemporaneous  usage  is 
of  great  weight,  and  especially,  where  the  Founder  was  alive  at  the  time, 
and  saw  how  the  Bents  were  applied.  One  of  the  objects  of  the  Founder, 
was  to  benefit  the  Corporation,  which,  at  that  time,  was  considered  a  God- 
ly and  Pious  use  ;  and  he  has  expressed  an  intention  to  benefit  certain  poor 
and  decayed  Men  and  Women  of  the  Oompany.  The  direction,  in  the 
Schedule,  that  the  Preacher  should  exhort  the  Company  to  be  favourable 
and  beneficial  Maintainors  of  the  School,  is  referrible  to  their  being  Trus- 
tees, for  the  School,  of  large  Estates,  independently  of  those  comprised  in 
the  Deed  of  Gift.  If  the  Thetford  School  Case  were  now  to  be  decided, 
it  would,  according  to  what  Lord  Eldon  says,  in  Uie  AUomey-gentral  y. 
The  Mayor  of  Bristol j  be  decided  differently  (^).  Lastly,  it  was  stud 
that  the  Company  could  not  take  for  their  own  benefit,  as  they  had  no  Li- 
cence to  hold  in  Mortmain :  but  that  is  a  gratuitous  assertion ;  for  the 
Plaintiff  cannot  know  what  Licences  the  Company  have  ;  and,  besides,  the 
question  is  what  was  the  Intention  of  the  Founder  when  he  executed  the 
Deed. 

Mr.  BeihtUj  for  Brazen-nose  College. 

The  Vice- Chancellor  : 

In  this  case,  Mr.  Henry  Fisher  executed  a  Conveyance,  dated  the  4th 
April  in  the  4th  year  of  Queen  Elizabeth,  reciting  that  he  was  instigated 
by  Piety  as  well  for  the  better  Sustentation  of  the  Free  Granmiar  School 
of  Sir  Andrew  Juddj  as  for  the  Sustentation  of  a  Student  in  the  Univerm- 
ty  of  Oxfordy  and  he  gave,  granted  and  confirmed  to  the  Mas- 
[  ^eiS  ]  ter.  Guardians,  and  •Commonalty  of  the  Mystery  of  Skinners^ 
in  London^  Governors  of  the  Possessions,  Bevenues  and  Gooda 
of  the  School,  certain  Tenements,  which  are  particularly  described,  to  have, 
hold  and  enjoy  the  same,  to  the  Master,  Guardians  and  Commonalty  of  the 
aforesaid  Mystery  of  Skinners  of  London^  Governors  as  aforesaid,  and 
their  Successors,  to  fulfil  the  Works,  Uses  and  Intentions  in  a  certain 
Schedule  annexed  thereto.  It  is  observable  that,  by  this  Instrument,  though 
he  professes  to  be  moved  by  Piety  for  the  better  Sustentation  of  the  School, 
and  also  for  the  Sustentation  of  one  Student  m  the  University  of  Oxford^ 
yet,  in  the  same  sentence,  he  grants  the  Tenements  to  the  Master,  Chiar- 
dians  and  Commonalty  of  the  Mystery  of  Skinners,  Governors  as  aforesaid, 
to  fulfil  the  Works,  Uses  and  Intentions  expressed  in  the  Schedule.    When 

{g)  8eelJ.ftW.a07. 
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we  look  at  the  Schedule,  we  find :  "  The  good  Works,  Uses  and  Intents 
proposed  and  intended  by  Henry  Fisher^  named  in  the  Deed  to  this  Sched- 
ule annexed,  to  be  done,  accomplished  and  performed  for  ever,  with  the 
Bents,  Profits  and  Revenues  of  the  Houses,  Tenements  and  Hereditaments 
in  the  said  Deed  indented  comprised,  as  foUoweth  in  this  Schedule  (that  is 
to  wit.)     [His  Honor  here  read  the  Schedule.     See  page  599.] 

This  is  the  only  Document  that  deserves  any  consideration  for  the  pur- 
pose of  deciding  this  Case,  because  the  two  subsequent  Acts  of  Parliament 
do  not,  at  all,  vary  any  intention  that  is  expressed  in  this  Instrument,  but 
merely  have  the  eflFect  of  confirmiag  the  Grant,  to  the  Master,  Wardens 
and  Commonalty  of  the  Skinners'  Company,  (who  were  made,  by  the  Let- 
ters Patent  of  Edward  the  6th,  the  Governors  of  the  Revenues  and  Pos- 
sessions of  the  School,)  just  as  it  was  made  by  FiBher. 

•The  Deed  sets  out  with  declaring  that  the  Donor  is  moved  by  [  •614  ] 
Piety  for  the  better  Sustentation  of  the  School  and  for  the  Sus- 
tentation  of  one  Scholar  in  the  University  of  Oxford:  but  it  is  obvious, 
when  we  look  at  the  Uses  expressed  in  the  Schedule,  that  he  has  carried 
bis  Intention  beyond  merely  providing  for  the  better  Sustentation  of  the 
Bchool  and  of  the  Scholar  in  the  University,  because,  In  the  first  place,  he 
expressly  directs  that  there  should  be  a  Payment  made  to  the  College  as 
distinct  from  the  Scholar,  for  the  purpose  that  they  may  be  good  to  the 
Scholar,  and  may  assist  the  Governors  of  the  School  in  the  Election  of  a 
Master  and  Usher ;  and  he  directs,  with  respect  to  the  Four  Tenements 
which  were  held  by  the  Tenants  whose  Names  are  mentioned,  that  they 
should  be  for  ever  bestowed  upon  such  poor  and  decayed  Men  or  Women 
of  the  Company,  as,  in  the  discretion  of  the  Company,  should  be  thought 
meet ;  do  that  there  is  a  direct  benefit  given  to  the  Company,  by  their  be- 
mg  empowered  to  bestow  these  Tenements,  at  certain  low  Rents,  upon  de- 
cayed Men  or  Women  of  the  Company. 

It  appears,  by  an  old  Book  which  was  produced,  that,  at  the  time  when 
this  Grant  was  made,  the  Yearly  Rents  of  the  Tenements  in  question, 
amounted,  altogetiier,  to  102. 13s.  4(1.,  and  that  the  whole  Sums  of  Money 
which  were  to  be  distributed,  including  the  Four  Annual  Rents  of  6^. 
%d.  only  amounted  to  11.  6s.  Sd. ;  therefore,  there  was,  at  the  time  when 
the  Grant  was  made,  a  manifest  Surplus ;  and  it  was  contended,  by 
this  Inf<Mrmation,  that  that  Surplus  was,  in  effect,  given  for  a  Charitable 
Purpose,  and  that  the  Charitable  Purpose  was  the  support  of  the 
Grammar  School  at  Tonbridge,  Now  the  Rule  of  Law  is 
that,  if  it  appears,  •upon  the  face  of  the  Instrument,  that  the  [  •615  ] 
whole  Rents  of  an  Estate  are  given  for  Charitable  Purposes, 
the  subsequent  Increase  of  the  Rent  beyond  the  Sums  specified,  shall  be 
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considered  as  devoted  to  the  Charitable  Purposes  expressed ;  and  also  if, 
without  any  such  apportionment  of  the  whole  of  the  Rents  of  the  Estate 
at  the  time  when  the  Grant  was  made,  there  be,  upon  the  face  of  the  In- 
strument, an  express  Declaration  that  the  whole  Profits  of  the  Estate  shall 
be  applied  to  Charitable  Purposes,  ail  the  Profits,  how  much  soever  they 
may  be  increased  at  any  future  time,  are  applicable  to  those  Charitable' 
Purposes.  But,  in  this  Case,  it  is  plain,  from  the  account  contained  in  the 
old  Book,  that  there  was  no  devotion  of  the  whole  of  the  Rents  to  Charita- 
ble Purposes:  neither  can  it  be  collected,  from  the  words  of  the  Grant, 
that  any  such  devotion  was  intended  by  the  Donor.  And,  moreover,  there 
has  been  a  uniform  Usage,  from  the  timo  when  the  Grant  was  made,  for  the 
Skinners'  Company  to  take  to  themselves,  and  applj  to  their  own  use,  the 
Sur[)lus  of  the  Revenues  beyond  what  would  satisfy  the  several  Sums  mak- 
ing collectively  the  62.,  and  the  Four  small  Sums  which  were  the  Rents  at 
which  the  small  Tenements  were  to  be  let  to  decayed  Men  and  Women. 

In  the  Case  of  Tht  Attomeygeneral  v.  Tlie  Mayor  of  Bristol^  Lord JEI^ 
don^  speaking  of  what  Lord  Coke  had  laid  down  to  be  the  Law  in  the  Hiet- 
ford  Softool  Case,  says :  ^^  Unless  I  am  mistaken,  there  are  many  Cases  to 
be  found,  in  both  the  Universities,  where  Land  has  been  given  of  a  greater 
value  than  the  Amount  of  the  Charges  (which  have  been  for  Scholars,  Ex* 

bibitioners,  and  so  on)  upon  that  Land,  and  where,  in  point  of  fact, 
[  *616  ]     the  Enjoyment  has  been  this :  the  Charges  have  been  made  *good 

from  time  to  time,  and  the  Surplus  has  been  taken  by  the  College 
itself;  and,  I  believe,  if  this  were  considered  an  improper  application  of  their 
Funds,  it  would  have  the  effect  of  disturbing  the  Distribution  of  the  Reven- 
ues of  man;  of  the  Colleges  in  both  Universities  (A)."  And  Lord  Holt,  in 
giving  Judgment  in  The  Attorney-general  v.  The  Mayor  of  Coventry^  says: 
"  I  do  agree  there  is  no  Statute  of  Limitation  shall  bar  a  Charity  ;  but,  in  a 
thing  that  is  obscure  and  dark,  and  there  hath  been  an  Enjoyment  for  a  long 
time,  I  think  an  Enjoyment  for  a  long  time,  without  Interruption,  is  a  great 
Evidence  of  a  Right ;  for  quiet  Enjoyment  for  a  long  time,  does  presume  a 
rightful  Enjoyment  (i)."  Now  we  find,  by  the  Deeds  of  Compromise  which 
were  successively  entered  into  between  Skinners'  Company,  as  Guardians  of 
the  School,  and  Brazen-nose  College,  that  the  Payments  which  were  appoint- 
ed by  Fisher^s  Deed  not  having  been  made  for  a  long  lapse  of  Tears,  the 
Skinners'  Company  entered  into  a  Compromise  with  the  College ;  and  the 
Company,  assuming  to  deal  with  the  Surplus  Rents  as  their  own  Property, 
contracted  to  pay,  to  the  College,  certain  increased  Sums,  in  respect  of  the 
past  Arrears.     That,  therefore,  manifestly,  was  a  dealing  between  the  Skin- 

(A)  See  S  Jac  ft  Walk.  817,  (i)  See  t  Medd.  868. 


CASES  IN  CHANGEBT.  618 

1839. — Attorney-General  v.  Skinners'  Company. 

ners'  Company  and  Brazen-noae  College,  in  which,  if  there  had  been  a  pre- 
tence for  saying  that  the  whole  Rents  of  the  Estate  given  by  Fither^a  Deed, 
were  to  be  applied  to  the  Charitable  Purposes,  Brazen  nose  College  might 
have  said  that  they  were  entitled  to  a  proportionate  part  of  the  Increase  of 
the  Revenues.  But  no  such  Right  has  ever  been  set  up.  And,  therefore, 
though  there  was  a  Failure,  on  the  part  of  the  Skinners'  Compa- 
ny, to  pay,  antecedently,  to  Brazen-nose  College  •what  was  real-  [  •eiT  ] 
ly  due,  the  Matter  was  settled  between  them,  by  the  Skinners' 
Company  giving  to  the  College  something  which  was  not  received  before, 
and  which  they  had  not  demanded. 

When  this  Case  was  argued,  as  much  as  ingenuity  would  allow,  was  made 
of  the  fact  that  the  Grant  was  made  to  the  Skinners'  Company,  in  their 
character  of  Governors  of  the  Possessions  and  Revenues  of  Tonbridge  School : 
but  there  is  nothing  substantial  in  that  Argument.  For  some  reason,  which 
does  not  very  clearly  appear,  but  which,  I  suppose,  was  founded  upon  the 
particular  state  of  the  Times,  it  was  thought  necessary  to  give,  to  the  then 
existing  Corporation  of  the  Skinners,  a  new  Denomination  in  a  Corporate 
character,  whereby  they  should  become  the  Governors  of  the  Possessions  and 
Revenues  of  the  School ;  and,  therefore,  when  JPUher  intended  to  make  a 
Conveyance  for  the  Benefit,  to  any  extent,  of  Tonbridge  School,  the  Con- 
veyance would,  of  course,  be  made  to  the  Skinners'  Company,  as  such  Gov- 
ernors. 

My  Opinion  is,  that  there  is  nothing  which  places  this  Case  within  the  op- 
eration of  the  Rule  liid  down  in  the  Tketford  School  Case,  or  within  the 
operation  of  the  Rule  which  was  laid  down  in  The  Attorney- Q-eneral  y.  Ar- 
nold :  but  I  have  the  sanction  of  Lord  Eldon  in  saying  that  long  Enjoyment 
ought  to  protect  this  Body  in  the  Possession  of  that  which  it  has  held  unin- 
terruptedly ;  and  also  of  Lord  RoU^  who  was  of  Opinion  that,  even  where 
the  Matter  is  obscure,  long  Enjoyment  without  Interruption,  is  great  Evi- 
dence of  a  Right.  In  this  Case,  however,  the  Matter  is  not  obscure,  and 
the  Skinners'  Company  have  had  long  and  uninterrupted  Enjoy- 
ment ;  *and,  consequently,  the  Information  and  Bill  must  be  dis-  [  *618  } 
missed  with  Costs. 

Dismiss  the  Information  and  Bill,  with  Costs.  Declare  that,  according  to 
the  true  Construction  of  the  Deed  of  Gift  and  the  Schedule  thereto,  and 
the  said  Acts  of  Parliament,  the  Skinners'  Company  are  beneficially  entitled 
to  the  Surplus  Rents  and  Profits  of  the  said  Messuages,  &c.,  after  providing 
for  the  Payments  directed  to  be  made  by  FUher^  by  the  Deed  of  Gift  and 
the  Schedule  (Jc). 

(k)  9m  In  re  Jordan'9  Ch  rity,  cmU,  571. 
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Look  v.  Foots. 
Lock  v.  Cole. 
BiooABD  t;.  Cole. 

1839 :  19th  Janaarj. —  Will, — RevoctUion. — Recovery. 

A.  devised  Estates  of  which  he  had  only  the  Equitable  Fee,  and,  afterwards,  agreed  to  sell  Part 
of  the  Estates,  and,  to  remoye  an  Objection  taken  by  the  Parchaser  but  which  was  not  well 
founded,  he  suffered  a  Becorery.  Held  that,  though  the  Recvrery  was  an  Equitable  one 
and  the  purpose  for  which  it  was  suffered  was  expressly  mentioned  in  the  Deed  declaring  the 
Uses,  and  though  the  Limitations  thereby  made  of  the  Property  not  intended  to  be  sold, 
were  precisely  the  same  as  before  the  Becovery,  and  were  expressed  to  be  in  restoration  and 
confirmatk>n  of  them,  die  Will  was  reroked. 

The  Bill  stated  that  Hemy  Foote  was,  at  the  time  of  making  his  Will  aad 
of  his  Death,  seised  of  certain  Real  Estates,  and  bad  power  to  appoint,  by 
Will,  certain  other  Real  Estates  ;  and  that,  by  his  Will  dated  the  31st  of 
January  1805,  and  duly  executed  and  attested,  he  confirmed  to  his  Wife^ 
Honor  Foote,  a  certain  Annuity  or  Yearly  Bent-charge  of  lOOZ.,  charged  on 

and  payable  out  of  his  Lands  in  St.  Clemeni^a  therein  mention- 
[  *619  ]     ed,  to  which  she  was  entitled,  daring  her  Life,  *under  and  by 

virtue  of  the  Settlement  therein  mentioned :  and  he  thereby 
gave,  devised  and  appointed  all  his  Messuages,  Bartons,  Farms,  Lands,  Ten* 
ements.  Bents  and  Hereditaments  whatsoever,  and  all  Parts  and  Parparties 
thereof,  situate  in  the  several  Parishes  of  St.  Clement^s  and  Truro,  in  the 
County  of  Cornwall,  and  of  Chtdmleigh  and  Sotith  Molton,  in  the  County 
of  Devon,  and  all  other  bis  Freehold  Lands  and  Hereditaments  whatsoever, 
to  the  Defendantfi,  John  Thomas  and  William  Karslake,  their  Heirs  and  Ajb- 
signs,  to  the  Use  of  the  said  J.  Thomas  and  W.  Karslake,  their  Executors, 
Administrators  and  Assigns,  for  the  term  of  1,000  years  next  ensuing  the 
day  of  his  Death ;  and,  £rom  and  after  the  expiration  or  other  sooner  deter< 
mination  of  the  said  Term,  and,  in  the  meantime,  subject  thereto  and  to  the 
said  Annuity  or  Bent-charge  so  payable  thereout  as  aforesaid,  to  the  Use  of 
the  said  Honor  Foote  and  Ann  Meddon,  for  their  jomt  natural  Lives,  &o. 
&c. 

The  Bill  further  stated  that,  by  Indentures  of  Lease  and  Belease  of  the 
23d  and  24th  of  November  1807,  the  Belease  being  made  between  Henry 
Foote  and  Honor  his  Wife,  of  the  first  part,  O.  Marsh  and  the  said  W.  Kar- 
slake, of  the  second  part,  John  Burgess  Karslake  and  the  said  J>  Thomas, 
of  the  third  part,  Joseph  King,  of  the  fourth  part,  and  the  siud  William 
Karslake,  of  the  fifth  part,  after  reciting  that  Henry  Foote  became  Tenant 
in  Tail  in  possession  under  the  Will  of  Eenry  Foote,  then  late  of  Lambssson , 
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in  the  County  of  Chmwall  deceased,  dated  the  26th  day  of  June  1755,  of 
the  Messuages  and  Hereditaments  thereinafter  described  and  thereby  releas- 
ed or  otherwise  assured ;  and  that,  by  Indentures  of  Lease  and  Release  of  the 
81st  of  May  and  1st  of  June  1790,  and  by  a  Common  Recovery, 
the  ^Messuages  and  Hereditaments  first  thereinafter  described,  [  *620  ] 
and  thereby  released,  were,  together  with  other  Hereditaments 
nnce  sold  by  Henry  Foote^  conveyed  and  assured  to  the  use  of  Henrs  Foote^ 
for  Life,  with  Remainder  to  the  use  of  such  Persons  and  for  such  Estates, 
and  in  such  manner  as  Henry  Foote  should,  by  writing  under  his  Hand  and 
Seal  duly  executed,  or  by  his  last  YTill  and  Testament,  devise,  lease,  release, 
convey  or  appoint,  and,  in  default  thereof,  to  the  use  of  the  Heirs  of  the 
Body  of  Henry  Foott^  with  divers  Remainders  over ;  and  that,  by  Indentures 
of  Lease  and  Release  of  the  18th  and  19th  of  Dec.  1795,  the  Release  being 
made  between  Henry  Foote  of  the  first  part.  Honor  Marsh,  Spinster  of  the 
second  part,  George  Poole  and  Proctor  T/iomas  of  the  third  part,  Cornelius 
Marsh  and  William  Karslake,  of  the  fourth  part,  and  J.  B.  Karslake  the  El- 
der and  John  Thomas,  'ot  the  fifth  part,  (being  the  Settlement  on  the  Mar- 
riage of  Henry  Foote  with  Honor  his  Wife,  then  Honor  Marsh,  Spinster), 
Henry  Foote  granted  and  conveyed  unto  the  said  Q-eorge  Poole  and  Proctor 
Thomas,  their  Heirs  and  Assigns,  divers  Messuages  and  Hereditaments  therein 
described,  and,  amongst  others,  the  Messuages  and  Hereditaments  first  there- 
inafter mentioned  and  thereby  released.  To  hold,  unto  the  said  Q-eorge  Poole 
and  Proctor  Thomas  and  their  Heirs,  to  the  use  of  Henry  Foote  and  his  Heirs 
until  the  Marriage,  and,  after  the  Solemnization  thereof,  to  the  use  of  Henry 
Foote,  for  Life,  with  Remainder  to  the  use  and  intent  that,  after  his  Decease, 
Honor  Marsh  might  receive,  out  of  the  said  Hereditaments,  an  Annuity  of 
lOOZ.,  for  her  Jointure  and  in  lieu  of  Dower  and  Thirds,  with  the  usual  powers 
of  Distress  and  Entry  for  enforcing  Payment  of  the  Annuity,  and,  subject 
thereto,  to  the  use  of  Cornelius  Marsh  and  William  Karslake, 
their  Executors,  ^Administrators  and  Assigns,  for  a  term  of  99  [  *621  ] 
Years  from  the  death  of  Henry  Foote,  upon  certain  Trusts  for 
better  securing  the  Annuity,  with  Remainder  to  the  use  of  J,  B.  Karslake^ 
the  Elder,  and  John  Thomas,  their  Executors,  Administrators  and  Assigns, 
for  a  term  of  1,000  years,  upon  certiun  Trusts  for  raising  Portions  for  the 
Children  of  the  Marriage,  with  Remainder  to  the  right  Heirs  of  Henry 
JF'oot^  ;  and  after  further  reciting  that  doubts  had  arisen  whether  the  Inr 
dentures  of  Lease  and  Release  of  the  ISth  and  19th  of  December  1795, 
operated  as  an  Appointment  in  exercise  of  the  Power  of  Henry  Foote,  and 
ibat  it  was,  on  that  account,  deemed  expedient  that  a  Common  Recovery 
should  be  suffered  of  the  Hereditaments  first  thereinafter  described  and 
released,  and  ihsA  Foote  had  agreed  to  sell  the  Messuage  and  Hereditaments 
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thereinafter  described  to  be  in  the  occapation  of  John  Blighty  IiiDkeeper, 
and  was  desirous,  and  Honor  his  Wife,  and  (as  far  as  they  were  interes- 
ted), Cornelius  Marsh j   WiUiam  Kar slake j  John  B.  Kar slake  y  the  elder, 
and  John  Thomas  had  consented  that  the  said  Messuage  and  Hereditaments 
should  be  exonerated  from  the  Rent-charge  of  lOOZ.  and  from  the  Por- 
tions provided  for  the  Children  (if  anj  there  should  be)  of  the  Marriage, 
and  that  Foots  had  agreed  to  charge  the  Hereditaments  secondly  therein 
described  and  released,  with  the  payment  of  the  1002.  a  year,  and  of  the 
Portions,  and  that  it  was  deemed  advisable  that,  for  the  purpose  of  ae- 
complisldng  the  said  Arrangement  and  Agreement^  Foots  should  make  the 
Appointment  and  Conveyance  thereinafter  contained,  and  that  he  and  his 
Wife  should  join  in  the  Recovery  thereinafter  agread  to  be  suffered,  and 
that  Cornelius  Marsh  and    William  Karslake^  John  Burgess  Karslake 
the  elder,  and  John   Thomas^  should    Surrender  the  several 
[  *622  ]     Residues  *Qi  the  said   Terms  in  the  Hereditaments  agreed  to 
be  sold :  It  was  witnessed  that,  in  pursuance  of  the  Agreement, 
Foote^  in  exercise  of  the  Power  reserved  to  him  by  the  Indentures  of  the 
Slst  of  May  and  1st  of  June  1790  and  Common  Recovery  suffered  in  pur- 
suance thereof,  did  appoint  that  the  Messuages  and  Hereditaments  first 
thereinafter  described  and  thereby  released,  should,  thenceforth  remain  and 
be  to  the  use  of  the  said  Joseph  Exng^  his  Heirs  and  Assigns,  subject  to 
the  Trusts  and  for  the  Purposes  thereinafter  declared  concerning  the  same : 
And  it  was  further  witnessed  that,  in  further  performance  of  the  Agreement, 
Henry  Foote  and  Honor  his  Wife,  did  release  to  Joseph  King^  his  Heirs  and 
Assigns,  the  Messuage  called  the  Red  Lion  Inn^  situate  in  the   Borough 
of  TrurOy  then  m  the  occupation  of  John  Blight,  and  all  other  the  Mes- 
suages and  Premises  therein  particularly  mentioned  and  thereby  describ- 
ed to  be  situate  in  the  Parish  of  St.  Mary  in  Truro,  and  all  that  Messuage 
situate  in  Lenesyn-Street  in  the  Parish  of  Kentcyny  in  Cornwall^  and  also  the 
capital  Messuage,  Barton  and  Farm  called  Lambesson,  together  with  the 
Tithes  thereof,  and  the  Lands  and  Tenements  called  Parsmgham,  and  all  oth- 
er the  Messuages  and  Premises  therein  described  to  be  situate  in  the  Parish 
of  St.   ClemenVs  in  the  said  County,  and  also  all  those  Closes  situate 
in  St.   Clements  aforesaid,  and  the  Quay  or  Timber-yard  situate  in  the 
said  Parish,  and  all  other  the  Messuages  and  Hereditaments  of  which  Foote 
or  any  Person  in  Trust  for  him  was  seised,  at  Law  or  in  Equity,  for  an 
Estate  Tail  in  Possession,  or  of  an  Estate  of  Freehold  in  Possession  with 
a  remote  Remainder  in  Tail,  and  which  were  situate  in  St.  Mary's  in 
2Vuro,  St.   Clements  and  Kentoyn  in  Cornwall :  To  hold  the 
[  *623  ]     s^me  unto  and  to  the  use  of  Joseph  King,  his  *Heirs  and  As- 
signs, to  the  Intent  that  he  might  be  Tenant  of  the  Freehold  for 
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suffering  a  Recovery  thereof,  which  shoold  enare,  as  to  all  those  Messaages 
and  Hereditaments  thereinbefore  described  to  be  in  the  occupation  of  the 
said  John  Blighty  with  their  Appurtenances,  part  of  the  said  Estates  and 
Premises,  to  the  use  of  such  Person,  &c.  as  Foote  should  appoint,  and,  in 
default  thereof,  to  the  use  of  Foote  for  Life,  with  Remainder  to  the  use  of 
the  said  WiUiam  Karslahej  for  tho  Life  of,  and  in  Trust  for  Fooie^  with 
Remainder  to  the  use  of  Foote^  his  Heirs  and  Assigns  ;  and,  as  to  the  capi* 
tal  Messuage,  Barton  and  Farm  called  Lambesion^  with  the  Tithes  thereof, 
and  the  said  Lands  and  Tenements  called  Mantogne  otherwise  Mamhogg^ 
other  part  thereof,  to  the  use  of  Foote  for  Life,  and  with  the  same  Power  of 
Leasing  as  was  contained  in  the  Settlement  of  the  19th  of  December  1796, 
and,  after  the  Decease  oiFoote^  to  the  use  and  intent  that  his  Wife  might  re- 
ceive, out  of  the  last-mentioned  Messuages  and  Hereditaments,  a  Yearly 
Rent-charge  of  lOOZ.  by  way  of  Restoration  or  Confimaiion  of,  or  SuistUu- 
tion  for  the  like  Yearly  Rentrcharge  limited  to  her  by  the  Settlemetd^  for 
her  Jointure  and  in  bar  of  Dower,  and  payable  in  like  mannor  as  aforesaid  ; 
and,  after  the  Decease  of  Foote^  and  subject  to  the  Rent-charge,  to  the  use 
of  Comeliue  Marsh  and  fViUiam  Karslake  for  99  Years,  by  way  of  Re- 
sUn'otian  and  Gonfirmatian  of  the  Term  of  99  Tears  so  Umited  to  their  use 
as  aforesaid^  and,  after  the  determination  of  that  Estate,  to  the  use  of  the 
said  John  Burgess  Karslake  the  elder,  and  John  Thomas^  their  Executors, 
Administrators  and  Assigns,  for  the  Term  of  1,000  Years,  by  way  of  Re. 
storation  and  Confirmation  of  the  Term  of  1,000  Tears  so  limiUd  to  their 
use  as  aforesaid,  and  subject  to  the  Termsof  99  Years  and  1,000 
^ears,  to  the  use  of  Foott,  his  Heirs  and  Assigns :  and,  as  to  [  *621  ] 
an  other  the  Messuages  and  Hereditaments  thereby  released,  to 
the  use  of  Foots,  his  Heirs  and  Assigns :  and  it  was  declared  that  the 
Terms  of  99  Years  and  1,000  Years  were  created,  respectively,  for  better 
securing  the  Annuity  of  lOOZ.,  and  for  raimng  Portions  for  the  Ohildrtti  of 
the  said  Henry  Foote  and  his  Wife,  and  to  the  intent  that  the  Heredita- 
ments therein  comprised,  might  be  a  primary  Fund  for  the  Payment  of  the 
Rent-charge  and  Portions  in  the  Settlement  seomred  to  be  pud,  without  any 
Deduetion  whatsoever  by  resson  that  the  Hereditaments  tiieretnbefore  linii< 
ted  to  the  use  of  Henry  Foote,  his  Heirs,  Appointees  or  Assigns,  or  some 
part  thereof  were  or  were  to  be  exonerated  from  the  payment  thereof  (a) 

In  Michaelmas  Term  1807,  a  Recovery  was  suffered  in^parsuanoe  of  the 
last-mentioned  Indenture. 

The  Testator  died,  without  Issue,  on  the  26th  of  May  1822.    His  Go- 
fa)  Tht  aboTC  is  a  correct  Copy  of  the  Deed  of  ISOT,  at  it  wm  let  forth  in  the  Brieft  and 
in  the  Office-copy  of  the  Pecree. 
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heirs  contended  that,  by  the  Indentures  and  Recovery  of  1807,  his  Will 
was  revoked,  as  to  the  Hereditaments  therein  comprised.  The  Devisees  iiir 
sisted  that  those  Indentures  and  Recovery  did  not,  or  ought  not,  under  the 
circumstances  of  the  Case,  to  be  considered  as  amounting  to  a  revocation  of 
the  Will  (by 

Mr.  Fept/8  and  Mr.  Jacobj  for  the  Plaintiffs,  who  were  interested  under 

the  Will : 
[  "^625  ]        Owing  to  the  peculiar  circumstances  under  which  the  *Peed8 

and  Recovery  of  1807  were  prepared  and  suffered,  they  did  not 
revoke  the  Will.  A  Question  was  raised,  on  behalf  of  a  Purchaser,  wheth- 
er tho  Release  of  1795,  operated  as  an  execution  of  the  Power  contained 
in  the  Release  of  1790,  and  the  Deeds  and  Recovery  of  1807,  were  prepar- 
ed and  suffered  for  the  sole  purpose  of  removing  that  Difficulty.  The  Re- 
lease of  1807  recites  that  Doubts  had  arisen  whether  the  Indentures  of 
1795,  operated  as  an  Appointment  in  exercise  of  the  Power,  and  that,  on 
that  account^  it  was  deemed  expedient  that  the  Recovery  should  be  suffered. 
The  intention  of  the  Parties  was  not  to  better  or  alter  the  Estate,  but  mere- 
ly to  remove  a  doubt.  By  the  Deeds  of  1807,  the  Estates  were  appointed 
to  the  use  of  King  in  Fee,  subject  to  the  Trusts  and  for  the  purposes  there- 
inaftcr  declared.  The  Limitations  (except  as  to  the  part  of  the  Estates) 
are  precisely  the  same  as  were  contained  in  the  Deed  of  1795,  and  the 
Terms  of  Years  are  expressed  to  be  created,  btf  way  of  Restoration  and 
Confirmation  of  the  Terms  limited  by  the  same  Deed.  There  are  some 
Cases  in  which  a  Recovery  suffered,  without  reference  to  the  Purpose  for 
which  it  is  suffered,  will  not  revoke  a  Will.  Selmn  y.  Selwin  (c).  In 
Williams  V.  Otvens  (<2),  it  was  held  that  the  Conveyance  in  that  Case,  did 
not  revoke  the  Will.  The  Conveyance  and  Recovery  of  1807  w  ere  intend- 
ed to  have  no  effect,  if,  as  was  the  case,  the  Deeds  of  1795  operated  as  an 
Execution  of  the  Power :  the  former  were  intended  to  carry  the  latter  into 
effect,  not  to  alter  the  Interests  which  any  of  the  Parties  had  (except  as  to 
those  parts  of  the  Estates  which  were  conveyed  to  Foote,  to  the  usual  uses 

to  bar  Dower)  ;  and,  in  point  of  fact,  there  was  no  alteration  of 
[  *626  ]     the  Interests.    Foote  1  ad  an  equitable  ^Estate  in  Fee,  and  it 

was  not  intended  to  alter,  but  to  confirm  that  Interest.  If  a  Par- 
ty haying  an  Equitable  Estate  in  Fee  in  White^cre  and  Black-acre,  and, 
having  occasion  to  suffer  a  Recovery  of  White-acre  only,  suffers  a  Recovery 
of  both  White-acre  and  Black-acre,  but  takes  back  precisely  the  same  Es- 
tate in  Black  acre  as  he  had  before,  his  Will  is  not  revoked  as  to  it.  The 
strictness  of  the  Law  with  respect  to  the  Revocation  of  Wills,  has  been 

(6)  Thu  Case  is  reported,  as  to  another  Qaestion,  ante^  Vol.  IV.  p.  182. 

(c)l  Sir  W.  Black.  222, 251;  8.  C.  2  Burr.  1131.  (if)  S  Vee.  jiUL  690. 
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gradnallj  relaxed.  If  a  Man  having  an  Equitable  Interest  in  Fee,  devises 
it,  and  afterwards  takes  a  Conveyance  of  the  Legal  Estate,  to  the  same 
Qses,  it  is  no  Revocation :  and  it  makes  no  difference  whether  the  Convey- 
ance is  made  by  an  innocent  Conveyance,  as  by  Lease  and  Release,  or  by 
Fine  and  Recovery :  those  Assurances  have  not  that  destructive  operation 
which  they  formerly  had.  So  if,  at  the  time  of  the  Will,  the  Legal  Estate 
is  in  A.^  and  it  is  afterwards  transferred  to  £.,  the  Will  is  not  affected ;  or 
if  the  Conveyance  or  Recovery  be  for  a  particular  purpose,  it  is  a  Revoca- 
tion pro  tanto  only.  But  if  a  Man  having  an  Equitable  Estate  in  Fee,  de- 
vises it,  and,  afterwards,  takes  a  Conveyance  of  the  Legal  Estate,  his  Will 
is  revoked,  if  he  takes  an  Estate  differently  qualified  or  modified,  as,  for  in- 
stance, if  he  takes  a  Conveyance  to  uses  to  bar  Dower,  instead  of  in  Fee, 
it  is  a  Revocation.  Parson  v.  Freeman  (e).  This  proves  that  it  is  not  the 
Conveyance,  whether  it  be  by  Lease  and  Release,  or  by  Fine  or  Recovery, 
but  the  different  modification  or  qualification  of  the  Interest,  that  has  the 
effect  of  revoking  the  Will.  In  this  Case  the  Equitable  Fee  was  never  out 
of  the  Testator  between  the  times  of  making  his  Will,  and  of  his 
Death  ;  but,  at  both  of  those  times,  he  had  the  same  'Dominion,  [  *627  ] 
same  extent  of  Interest  and  the  same  quantity  of  Estate.  Vaw- 
$er  V.  J^ery  (/).  Lord  JEldon  thought  that  the  Decision  in  Williams  y. 
OwenSj  was  not  Law :  but  the  ground  on  which  his  Lordship  dissented  from 
that  Decision,  does  not  apply  to  this  Case.  He  says :  ^^  You  cannot  have  a 
Legal  Estate  in  Trust  for  yourself  (^)."  The  Ground  of  Lord  Eldm^s 
Dissent  is  an  admission  that,  in  our  Case,  there  would  be  no  Revocation. 
We  have  a  right  to  consider  the  Recovery  of  1807  as  a  mere  Instrument 
of  Transfer :  what  took  place  in  that  Year,  was  intended  to  have  operation, 
only  in  case  there  had  not  been  a  valid  Appointment  by  the  Deed  of  1705 : 
and,  as  that  Deed  operated  as  a  good  Appointment,  the  Transaction  of  1807 
was  not  intended  to  have  any  operation  at  all.  Mathews  v.  Venables  (Ji)  ; 
Eilhech  V.  Wood  (t).  The  Doctrine  of  Tenure  does  not  come  into  operation 
in  this  Case,  and,  therefore,  it  affords  no  ground  for  holding  that  the  Will 

was  revoked. 
Sir  JE.  Sugden  and  Mr.  Wright^  for  some  of  the  Defendants,  who  were 

Devisees  under  the  Will : 

Here  we  are  not  dealing  with  a  Recovery  of  the  Legal,  but  of  the  Equi- 
table Estate.  The  Case  of  Lord  Oreenville  v.  Blyth  (i),  shows  that  the 
analogy  between  them  does  not  hold  in  all  respects.     In  several  Cases,  it 

{e)  PMTMoni  T.  Dreeman^  S  Atk.  740 ;  see  748.    See  also  Lord  Alvcudey'a  Observations  on  this 
Case,  2  Yes.  jan«  599. 
(/)  3  Bass.  479.  (^)  See  S  Yes.  127.  (A)  2  Bliog.  186. 

(t)  1  Boas.  564.  (k)  16  Yes.  124. 
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has  been  held  that  a  Fine  or  a  Recovery  operates  as  an  Execution,  or  a 
Confirmation  of  an  Execution  of  a  Power,  where,  in  former  times,  they 
would  have  been  held  to  destroy  the  Power.  Lord  Letee^ter^s 
[  •628  ]  Case  (I)  ;  Lord  ^Jersey  v.  Deane  (m)  ;  and  Tyrrell  v.  JUarsh 
(??).  The  last  Case  went  further  than  any  prior  Decision ;  for, 
thQre  was  no  Intention  expressed  to  limit  the  operation  of  the  line  and  pre- 
vent the  destruction  of  the  Power,  and  yet  the  Court  held  that  the  Power 
was  not  destroyed,  because  it  was  clear,  upon  the  whole  of  the  Instruments 
taken  together,  that  the  intention  of  the  Parties  was,  merely,  to  secure  an 
Annuity.  These  Cases  show  that  Fines  and  Recoveries  have  not  the  same 
destructive  eflfect,  against  the  intentions  of  the  Parties,  which  they  formerly 
had. 

Mr.  Knight^  Mr.  Beames^  Mr.  Parker^  Mr.  Koe,  Mr.  Rol/ey  Mr.  Woodj 
and  Mr.  Courtencn/^  appeared  for  the  other  Parties  in  the  Cause. 

The  Vice  Chancellor  : 

I  have  always  considered  it  as  settled  that  every  act  which  is  a  Revoca- 
tion of  a  Will  at  Law,  is  a  Revocation  in  Equity,  except  where  the  object 
of  the  Party,  in  doing  the  act,  is  merely  to  make  a  Security  for  payment  of 
Debts,  or  where  there  is  a  dealing  with  the  Legal  Estate  only,  and  except 
also  in  the  Case  of  a  Partition,  in  which  last  Case,  if  there  is  a  change  of 
the  use,  the  Will  will  be  revoked  (<?). 

In  this  Case,  if  the  Testator  had  been  seised  of  the  Legal  Estate,  at  the 
time  when  he  executed  the  Deeds  and  suffered  the  Recovery  of  1807,  his 
Will  would  have  been  revoked.    I  do  not  see  how  I  can  hold  die 
[  *629  j     Recovery,  •in  this  Case,  not  to  be  a  Revocation,  without  express- 
ly over*ruling  Lord  EldorCB  Decision  in  Harmood  v.  Oglander. 

Declare  that  the  Will  of  Henry  Foote^  deceased,  the  Testator  in  the 
Pleadings  named,  was  revoked  by  the  Indentures  of  the  23d  and  24th  of 
November  1^07,  and  the  Recovery  suffered  in  pursuance  thereof,  so  far  as 
relates  to  the  Estates  comprised  in  the  said  Indentures  and  Recovery. 


►♦— »» * 


SWABY  v.  DICKON. 

1S93 :  26th  Jannary.^lZecetVcrw— Ciwts. 

A  Kcceiver  having,  ^ithont  the  Sanction  of  the  Court,  defended  Actions  arising  out  of  a 

Distress  for  Rent  made  by  him  on  a  Tenant  of  the  Estate,  the  Court  refused  to  allow  him 

his  Coits  of  the  Actions. 

A  PETITION  presented  by  the  Receiver  in  this  Cause,  stated  that,  in  May 

(0  1  Vent.  278.    See  Sugd.  Pow.  6th  Edit.  60,  <r  $eq, 

(m)  5  Bam.  &  Aid.  (69.  (n)  8  Biiig.  tl. 

(o)  See  Liaher  t.  Ki4by,  3  P.  W.  169,  Note ;  and  Tickner  t.  TkJam,  S  Atk.  749,  dt«d. 
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1830,  he  was  appointed  Receiver  of  the  real  Estates  of  the  Testator  in  the 
Cause  :  that,  at  the  time  of  his  Appointment,  the  Defendant  Samerj  whose 
Wife  was  the  Mother  of  the  Infant  Plaintiffs,  and  Admimisfcratriz  of  the  Tes. 
tator  with  his  Will  annexed,  was  in  Possession  of  a  Pasture,  part  of  the  Estates : 
that  the  Petitioner,  soon  after  his  Appointment,  agreed,  with  Earner j  for 
his  Occupation  of  the  Pasture  at  a  certain  Rent :  that,  ip  April  1831,  the 
Petitioner  was  under  the  necessity  of  distraining  Hamer^B  Effects  for  a  Tear's 
Rent,  which  had  been  some  time  due,  and  the  Goods  distrained,  consisting 
of  Hay-stacks  and  other  articles,  were  sold  on  the  Premises,  but  the  Pur- 
chasers were  prevented  from  removing  them,  in  consequence  of  the  Gates 
of  the  Premises  having  been  locked  by  Fostety  a  Servant  of  Hamer\  and 
by  his  Directions :  that  the  Petitioner,  assisted  by  the  Sherifi^s  Officers, 
broke  open  the  Locks,  in  doing  which  they  were  resisted  by  FoBter 
and  a  number  of  Men  armed  with  Staves  ;  and,  thereupon,  *the  [  *680  ] 
Petitioner  obtained  a  Warrant  against  them,  and  they  were  bound 
over,  by  two  Magistrates,  to  keep  the  Peace,  and  to  appear  at  the  next 
Quarter  Sessions,  and  the  Petitioner  was  bound  over  to  prosecute  :  that  the 
Object  of  the  Prosecution  having  been  answered  by  the  Purchasers  bmng 
allowed  to  remove  their  Purchases  without  further  Interruption,  the  Petition- 
er withdrew  the  Recognizance  he  had  enterd  into,  in  doing  which  he  incurred 
some  Expenses  in  addition  to  those  incurred  in  apprehending  and  binding  over 
Foster  and  his  Assistants :  that,  in  Trinity  Term  1832,  four  Actions  were 
brought,  arising  out  of  the  Distress,  one  by  Bamer^  against  the  Petitioner, 
and  two  other  Actions,  by  him,  against  the  Sheriff's  Officers,  for  breaking 
open  the  Gates  (in  doing  which  the  Petitioner  had  undertaken  to  indemnify 
them),  and  the  fourth,  by  jP(^9^,  %gainst  the  Magistrates,  for  fake  Impris- 
onment :  that  thb  Petitioner,  by  the  Advice  of  his  Counsel,  defended  all  the 
Actions :  that  the  Action  against  the  Sheriff's  Officers,  was  tried  first,  and 
Homer  was  nonsuited,  whereupon  it  was  agreed,  between  the  Parties  and 
their  Counsel,  that  a  Juror  should  be  withdrawn  in  the  three  other  Actions, 
and  that  each  Party  should  pay  his  own  Costs :  that  the  Petitioner  was  ad- 
^rised  that,  if  he  had  succeeded  in  those  Actions,  he  should  have  been  unable 
to  obtain  any  Costs  from  either  Hamer  or  FobUt.  The  Petition  prayed  that 
it  might  be  referred  to  the  Master^  to  tax  the  Costs,  Charges  and  Expenses 
properly  incurred,  by  him,  in  the  Prosecution  of  FobUt  and  his  Assistants, 
and  in  defending  the  Actions,  and  that  they  might  be  allowed  him  in  passing 
his  Accounts,  or  that  it  might  be  referred  to  the  MoBter^  to  inquire  whether 
such  Costs  had  been  properly  incurred  and  ought  to  be  allowed,  and,  if  he 
should  so  find,  te  tax  and  allow  the  same. 

•Mr.  Knight  and  Mr.  Cooper^  for  the  Petitioner.  [  •631  ] 

Sir  F.  Sugden^  for  the  Plaintifi. 
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Mr.  Beames^  for  the  Defendant  Hamer. 

Mr.  Norton,  for  the  Defendant  Poppleton, 

The'  Vice- Chancellor  expressed  his  disapprobation  of  the  Conduct  of  the 
Receiver,  in  agreeing  to  let  part  of  the  Estates  to  Mr.  Hamer,  and,  espe- 
cially without  the  approbation  of  the  Mastery  and  in  taking  upon  himself  to 
defend  the  Action?  without  having  previously  applied,  to  the  Court,  to  know 
whether  he  should  be  justified  in  defending  them.  His  Honor  added  that 
was  it  improper  in  a  Receiver  or  Guardian  to  do  any  acts  which  might  in. 
volve  the  Estate  in  Expense,  without  first  applying  to  the  Court,  and,  if  any 
such  Application  had  been  made  in  this  Case,  the  Court  would  have  prevent- 
ed Hamer  from  proceeding  in  the  Actions  in  which  he  was  Plaintiff:  that, 
as  the  Receiver  had  thought  proper  to  defend  the  Actions,  without  having 
obtained  the  Sanction  of  the  Court,  he  was  not  entitled  to  throw  the  Costs 
upon  the  Infants'  Estates  ;  and,  if  the  Court  were  to  direct  the  Master  to 
inquire,  according  to  the  second  alternative  in  the  Prayer,  whether  the  Costs 
bad  been  properly  incurred,  it  would  be  referring,  to  the  Master j  a  Question 
of  Law. 

Petition  dismissed  with  Costs,  except  as  to  the  Defendant  Hamer* 


•<  ♦*— »< 


[  •682  ]  •Sadleb  v.  Pratt. 

1333 :  29th  January. — Appointment. 

A  Lady  having  Four  Children  bj  her  first  Husband,  and  Three  by  her  second,  and  baring  pow- 
er to  appoint  a  Fund  amongst  the  former  only,  appointed  it  amongst  all  her  Children  equal- 
ly, and  declared  that,  if  her  Children  by  her  first  Hnsband  should  refuse  to  share  the  Fund  with 
her  other  Children,  the  whole  Fund  should  go  to  her  youngest  Child  by  her  first  Husband. 
Held  that  the  Appointment  was  not  wholly  void,  but  that  the  first  Class  of  ChUdren  took, 
each,  one  Seventh  of  the  Fund  under  it,  and  the  other  Shares  went  to  them,  as  in  default 
of  Appointment. 

By  the  Settlement  on  the  Marriage  of  James  Sadler  with  Mizabeth  Wil- 
liamsy  dated  the  19th  of  May  1807,  a  Sum  of  Stock  belonging  to  the  Lady, 
was  settled  in  Trust  for  her  separate  use,  during  her  Life,  and,  after  her 
Decease,  in  Trust  for  her  Husband,  for  his  Life,  if  he  surrived  her,  and,  af- 
ter the  death  of  the  Survivor,  in  Trust  for  all  and  every  the  Child  or  ChiL 
dren  of  the  Marriage,  or  any  such  one  or  more  of  them  exclusive  of  the  rest, 
and  in  such  Parts,  Shares  and  Proportions  and  Manner,  and  at  such  Ages 
or  Times,  and  subject  to,  with  and  under  such  Powers,  Provisoes,  Conditions 
and  Dispositions,  such  Dispositions  to  be  for  the  benefit  of  some  one  or  more 
of  such  Children,  as  the  intended  Wife,  by  Deed  or  by  her  Will,  should  ap- 
point ;  andy  in  default  thereof,  in  Trust  for  the  Children  of  the  Marriage  in 
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equal  Shares,  the  Shares  of  Sons  to  be  vested  in  them  at  21,  and  the  Shares 
of  Daughters,  at  21  or  Marriage,  which  should  first  happen,  and  to  be  trans. 
ferred  to  them  at  the  same  Ages  or  Times  respectively,  if  the  same  should 
happen  after  the  Decease  of  the  Survivor  of  the  Husband  and  Wife,  but,  if 
the  same  should  happen  during  their  joint  Lives  or  the  Life  of  the  Survivor, 
then  immediately  after  the  Decease  of  the  Survivor :  And  in  case  there 
should  be  no  Child  of  the  Marriage  who  should  become  entitled  to  the  Fund 
under  the  Trusts  aforesaid,  then  in  Trust  as  therein  mentioned. 

There  was  Issue  of  the  Marriage  four  Children,  the  Defendants 
James  H.  0.  Sadler,  Albinia  Sadler,    William  Braham  Sadler,     [  •633  ] 
and  the  Plaintiff,  J7.  S.  Sadler,  the  two  last  of  whom  were  In- 
fants. 

James  Sadler  died  in  his  Wife's  Lifetime,  and,  after  his  Death  she  mar. 
ried  the  Defendant  William  Oolding  Mayhew  ;  and  there  was  Issue  of  that 
Marriage  three  Children,  all  of  whom  were  Infants. 

Elizabeth  Mayhew,  by  her  Will  dated  the  15th  of  September  1831,  after 
reciting  the  Power  of  Appointment  given  to  her  by  the  Settlement,  appoint- 
ed the  Fund  to  her  Executor,  in  Trust  for  her  Children  by  both  Marriages, 
equally,  and  directed  that  they  should  receive  their  respective  Shares  at  the 
Age  of  25.  And  she  declared  that,  in  case  any  one  of  her  Children  by  her 
first  Husband,  should  object  or  refuse  to  share  the  Trust  Property  with  her 
Children  by  her  second  Husband,  the  Child  so  refusing  should  not  have  any 
part  of  the  Trust  Property,  and,  in  case  all  her  Children  by  her  first  Hus- 
band should  refuse,  then  she  bequeathed  the  whole  of  the  Trust  Property 
to  the  Plaintiff,  her  youngest  Child,  by  her  first  Hnsband,  except  1,5002. 
which  she  bequeathed  to  her  Daughter  Albinia  Sadler. 

The  Bill,  which  was  Filed  by  H.  H.  Sadler,  against  his  Brothers  and  Sis- 
ters by  both  Marriages,  prayed  that  the  Trusts  of  the  Settlement  and  of 
the  Will,  so  far  as  the  same  might,  in  the  judgment  of  the  Court,  be  a  valid 
Appointment,  might  be  carried  into  execution,  and  that  the  Bights  and  In- 
terests of  the  Plaintiff  and  of  the  Defendants,  might  be  ascertained  and  de- 
clared, and  that  the  Fund  might  be  secured. 

Mr.  Knight  and  Mr.  Jacob  for  the  Plaintiff,  contended  that, 
in  case  the  previous  Provisions  of  the  Will  ^failed,  the  Plaintiff    [  *634  ] 
would  be  entitled  to  the  whole  of  the  Trust-fund,  subject  to  the 
Payment  of  1,500Z.  to  his  Sister  Albinia. 

Mr.  Pqpys  and  Mr.  Monro,  for  one  of  the  Children  of  the  first  Marriage, 
said  that  the  Appointment  was  wholly  void,  and,  therefore,  the  Children  of 
the  first  Marriage  would  take  as  in  default  of  Appointment ;  but,  if  the  Ap- 
pointment was  valid  in  any  respect,  the  Condition  annexed  to  it  was  clearly 
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void,  as  being  in  fraud  of  the  Power,  and,  coMeqaentlj,  no  right  could  arise 
through  it  to  the  Plaintiff.    Alexander  y.  Alexander  (a). 

Mr.  Temple^  for  another  Child  of  the  First  Marriage,  contended  that  tho 
Appointment  was  good  as  to  the  Children  of  the  First  Marriage,  and  void 
as  to  the  Ghildres  of  the  Second  Marriage. 

Sir  E,  Sugden  and  Mr.  G.  Richarde^  for  the  Children  of  the  Second 
Marriage,  disclaimed  all  Interest  as  Appointees. 

Mr.  Tennantj  Mr.  E,  Montague  and  Mr.  Elderton  speared  for  the  other 
Parties. 

The  Vice- Chancellor  said  that  the  Appointment  to  the  Four  Children  of 
tho  First  Marriage  was  good,  except  as  to  the  Time  of  Payment,  which  was 
too  remote  ;  and  that  the  Appointment  to  the  Children  of  the  Second  Ma^ 
riage,  was  void. 

Declare  that  the  Defendants  Jamea  J7.  C.  Sadler^  AUnnia 
[  •ess  ]  Sadler,  William  B.  Sadler,  and  the  Plaintiff  •fll  JT.  Sadler,  are 
entitled  to  one  Seventh  each  of  the  Trust-Fund,  under  the  Will 
or  Testamentary  Appointment  of  EUzabeth  Mayhew ;  and  that  the  said  Will 
or  Testamentary  Appointment  is  void  so  far  as  the  same  purports  to  postpone 
the  Payment  of  such  Shares  until  the  said  several  Parties  attain  the  Age  of 
Twenty-five  Tears  ;  and  that  the  said  Will  or  Testamentary  Appointment  is 
not  an  effectual  Appointment  as  to  the  other  three  Seventh  Parts  of  the  Trust- 
Fund  ;  and  that  the  Defendants  <7.  H.  O.  Sadler,  Albinia  Sadler  and  W,  B, 
Sadler  and  the  Plaintiff,  are  entitled  to  such  three  Seventh  Parts,  under  the 
Trusts  of  the  Settlement,  as  being  unappointed,  and  subject  to  all  the  Trusts 
and  Provisions  in  the  Settlement  contained. 


-•-^«- 


BusHNAN  V.  Morgan. 

1833 :  29th  Janiuuy  and  14th  Febnary.    Inieregt, 
Interest  is  not  payable  on  a  Sam  recorered,  on  a  lost  Policy,  from  a  life  Insnrance  Com- 
pany. 

The  object  of  this  Suit  was  to  recover,  from  the  Equitable  Assurance  Socie- 
ty, Sum  of  Money  which  was  due  on  a  Policy  which  had  been  effected  on  the 
Life  of  a  Person  deceased,  but  which  had  been  lost.  The  Master,  in  pur- 
suance of  the  Decree,  had  settled  an  Indemnity  to  be  given  by  the  Plaintiff 
to  the  Society :  and,  on  the  Cause  coming  on  for  Further  Directions,  the  ques- 

(a)  a  Vet.  640. 
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tion  was,  whether  Interest  ought  to  be  paid,  by  the  Society,  on  the  Sum  in- 
sured, from  the  time  at  which  it  would  have  been  payable  under  the  Policy. 

Mr.  Kniffht  and  Mr.  iViffram,  for  the  Plaintiff,  referred  to  TunstaU  y. 
Trappes  (a)  /  and  Lotvndes  v.  Collena  (6). 

•Mr.  Peptfs  and  Mr.  Barbery  for  the  Defendants,  cited  Stg-     [  •636  ] 

gins  V.  Sargent  ((?)  ;  Page  v.  Newman  (d)  :  Foster  v.  Weston 

(e)  ;  Hare  v.  Richards  (/) :  and  said  that,  as  the  Court  had  directed  the 

Plaintiff  to  give  an  Indemnity  to  the  Society,  the  latter  were  justified  in 

refusing  to  pay  the  Money  secured  by  the  Policy,  until  the  Indemnity  was 

given. 

The  Vice-chancellor  : 
I  have  consulted  Mr.  Justice  James  Parke^  and  he  has  informed  me  that 
it  is  not  the  habit  of  a  Court  of  Law,  in  a  Case  like  this,  to  give  Interest  on 
the  Sum  recovered  :  and,  therefore,  I  think  that  I  ought  not,  in  this  Case, 
to  direct  the  Equitable  Assurance  Society  to  pay  Interest. 


Cabbonsll  v.  Bbssbll. 

ISaS :  Slat  Jannaiy.  — Practice — Commusian  to  esctmine  Witnuaea  Abroad. 
It  is  not  necessary  that  the  Affidavit  in  support  of  a  Motion  for  a  Commission  to  examine 
Witnesses  Abroad,  should  state  either  the  Names  of  the  Witnesses,  or  the  Matters  to  which 
they  are  to  be  examined,  in  a  case  where  it  is  evident  that  such  lamination  is  necessary. 

Motion,  by  Plaintiff,  to  extend  the  Common  Injunction  to  stay  the  Trial 
of  an  Action  brought,  by  the  Defendant,  against  the  Plainti£^  for  the 
Freight  of  certain  Vessels  hired  by  the  Plsdntiff  of  the  Defendant,  and  for  a 
Commission  to  examine  Witnesses  at  certain  Places  Abroad,  which  were 
named. 

The  Affidavit  in  support  of  the  Motion,  did  not  state  the 
Names  of  the  Witnesses,  or  the  Facts  as  to  which  *the  Plaintiff    [  *637  ] 
proposed  to  examine  them,  but  merely  that  the  matters  stated  in 
the  Bill,  and  which  constitued  the  Plaintiff's  defence  to  the  Action,  occurred, 
and  that  the  Persons  who  could  prove  them,  resided  at  the  Places  named. 

Mr.  Knight  and  Mr.  Wakefield^  for  the  Plaintiff,  sud  that  though  there 
was  a  dietumf  by  Sir  J,  Leachj  Vice-Chancellor,  in  Mendizabel  v.  Mochado 
(a),  that  the  Affidavit  in  support  of  a  Motion  for  a  Commission  to  examme 
Witnesses  Abroad,  must  state  their  Names,  and  the  Points  as  to  which  they 

(a)  AnU,  VoL  ffl,  p.  299.  (6)  17  Ves  27.  (c)  2  Bam.&  Cress.  t4S. 

{d)  9  Bam.  &  Cress.  978.  (e)  6  Bing.  709.  (/)  7  Bing.  2i4. 

(a)  MenditoM  y.  Mochado,  2  Sim.  4  Sto.  483. 

Vol.  V.  60 
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were  to  be  examined,  yet  Lord  Eldon^  od  Appeal  (i),  had  decided  the  con- 
trary. 

The  Attorney-general  (Sir  W.  Home  ),Mr.  Cr.  BichardsdJii  Mr.  Heath- 
field,  for  the  Defendant,  contended  that  the  Affidavit  ought  to  have  stated 
both  the  Names  of  the  Witnesses,  and  the  Points  to  which  the  Plaintiff  pro- 
posed to  examine  them ;  and  that,  if  the  Report  of  the  Appeal  from  Sir  J. 
Leach's  Decision,  in  Mendizalel  v.  Machado^  were  examined,  it  would  be 
found  that  Lord  Eldon  had  not  overruled  it.  Lousada  v.  Templer  (c)  ; 
Robinson  v.  Somes  (cT) :  That,  at  all  events,  the  Motion  could  not  be  grant- 
ed, except  upon  the  Plaintiff  paying  the  Money  sought  to  be  recovered  in 
the  Action,  into  Court. 

The  Yioe-Chakoellor,  after  having  read  the  Bill  and  the  Particulars 
of  the  Defendant's  demand  in  tho  Action,  said  : 

In  Mendizalel  v.  Machado^  the  Affidavit  in  support  of  the  Mo- 
[  •SSS  ]  tion,  upon  which  Sir  John  Leach^  •Vice-Chancellor,  pronounced 
the  Order  of  the  9th  of  December  1825,  did  not  (as  I  collect 
from  the  Report  of  that  Case  in  2  Russ.)  state  either  the  Names  of  the 
Witnesses,  or  the  Points  to  which  they  were  to  be  examined.  Then,  on  the 
9th  of  June  1826,  a  Motion  was  made  to  discharge  that  Order,  not  on  the 
ground  that  the  Witnesses  were  not  named,  but  because  the  Points  as  to 
which  they  could  give  Evidence,  were  not  stated  in  the  Affidavits.  By  the 
Order  of  *the  28th  of  April  1827,  the  Order  of  the  9th  of  June  1826,  was 
rescinded,  and  fixe  Order  of  the  9th  of  December  1825  sras  revived.  Lord 
Uldon,  therefore,  did  not  require  the  Names  of  the  Witnesses,  or  the  Points 
to  which  they  were  to  be  examined,  to  be  stated  in  the  Affidavit ;  but  his 
Lordship  looked  into  the  Case,  as  it  appeared  on  the  Pleadings,  in  order  to 
see  whether  there  were  facts  as  to  which  it  was  necessary  that  Witnesses 
should  be  examined.  Now,  on  looking  at  this  Bill,  and  the  particulars  of  the 
Defendant's  demand  in  the  Action,  it  is  impossible  not  to  see  that  there  is 
an  apparent  necessity  for  examining  Witnesses,  as  to  the  matters  alleged, 
at  all  the  places  to  which  it  is  proposed  that  a  Commission  should  go.  I 
think,  therefore,  that,  in  this  case,  I  am  warranted  in  granting  the  Motion, 
although  the  Affidavit  does  not  state  either  the  Names  of  the  Witnesses,  or 
the  Facts  as  to  which  it  is  intended  to  examine  them. 

(6)  2  Bom.  640.  (c)  Ibidt  561.  (d)  1 7e«n.  &  Jer.  678. 
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Booth  v.  Smith.  [  •639  ] 

1833 :  1st  and  4th  Febmarj. — Practice. — Scandal  and  Impertinence. — Bankrupt, 
Defendant,  after  putting  in  his  Answer  became  BankrnpL    Plaintiff,  before  the  Assignees  were 
brought  before  the  Conrt,  obtained  an  Order  to  refer  the  Answer  for  Scandal  and  Imper- 
tinence.   Held  that  the  Order  was  regularly  obtained. 

Thb  Object  of  the  Bill  was  to  make  the  Defendant  responsible  for  a  Breach 
of  Trust.  After  the  Defendant  had  put  in  his  Answer,  a  Fiat  in  Bank- 
ruptcy issued  against  him.  The  Plaintiff,  before  the  Assignees  were  brought 
before  the  Court,  obtained  an  Order  for  referring  the  Answer  for  Scandal 
and  Impertinence. 

Mr.  B.  Andirdon^  for  the  Defendant,  now  moved  to  discharge  that  Order 
for  Irregularity,  on  the  ground  that  it  had  been  obtained  after  the  Bant 
ruptoy,  and  before  the  Assignees  were  made  Parties  to  the  Suit.  He  said 
that,  if  the  Master  should  find  that  the  Answer  was  not  scandalous  or  im- 
pertinent, the  Bankrupt  could  not  receive  the  Costs  of  the  Reference  ;  but 
that  he  would  have  to  pay  them,  if  the  Master  reported  the  Answer  to  be 
scandalous  or  impertinent  Rueedl  v.  Sharp  (a)  ;  Turner  v.  Bohineon 
(by ;  Bod  V.  Eerring  (c)  ;  Boddy  v.  Kent  (d). 

Mr.  Whitmarsh^  for  the  Plauntiff. 
The  Yigb-Chanoellob  : 

Bankruptcy  is  not  an  Abatement :  it  only  renders  the  Suit  imperfect. 

This  is  an  Application,  agiunst  the  Bankrupt,  for  something 
done  by  him  personally ;  and,  whether  there  is  *a  Bankruptcy     [  *640  ] 
or  not,  the  Plaintiff  has  a  right  to  have  the  Answer  made  pure 
from  Scandal  and  Impertinence.    What  may  be  done  as  to  the  Costs  of  the 
Reference,  is  another  question.    The  Master  may  not,  perhaps,  be  able  to 
proceed  until  a  Supplemental  Bill  is  filed. 

I  cannot  but  think  that  the  Proceeding  is  quite  regular :  what  may  be 
done  under  it,  is  another  question. 

Motion  refused,  with  Costs  to  be  paid  by  the  Bankrupt. 


Hardman  v.  EuiAues. 

1888 :  11th  Not. — Plea, — Pleading, — Adveru  Paasesaum, 

To  a  Bill  claiming  Title  to  an  Estate,  the  Defendant  pleaded  that  the  Title  of  the  Party 

(a)  1  Yes.  A  Beam.  600.  (e)  Ante,  YoL  m.  p.  143. 

(6)  1  Sinu  &  Stik  8.  '  (d)  1  Mer.  801. 
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throiigh  whom  the  Plaintiff  claimed,  accracd  in  1769,  and  that  the  Possession  of  the  Estate 
had  been,  ever  since,  adverse  to  the  Plaintiff  and  to  the  Persons  throngh  whom  he  claimed' 
Plea  over-roled,  because  it  did  not  state  particularly  the  Facts  on  which  the  Defendant  meant 
to  relj  as  constituting  the  Adverse  Possession,  and,  therefore,  the  Plaintiff  could  not  know 
what  Case  he  had  to  meet 
A  Plea  of  Adverse  Possession,  to  a  Bill  charging  that  the  Defendant  has,  in  his  costodj , 
Documents  showing  the  Plaintiff's  Title,  must  be  accompanied  with  an  Answer  denying  that 
charge. 

The  Bill  stated  that  John  Hardman^  being  seised  or  well  entitled  in  Fee 
Simple,  in  possession,  of  or  to  one  undivided  Moiety  of  certain  Estates  in 
the  County  of  Lancaiter^  by  his  Will  duly  executed  and  attested,  and  bear- 
ing date  the  1st  day  of  November  1754,  devised  his  undivided  Moiety  of  the 
Estates  unto  his  first  and  other  Sons  successively  in  Tail,  with  Remainder  to 
his  Daughters  as  Tenants  in  Common  in  Tail,  and,  in  default  of  such  Issue, 
to  his  Executors,  for  the  term  of  99  years  to  commence  upon  his  Decease, 
and,  subject  thereto,  to  his  Nephew  John  Hardman^  for  Life,  with  Re- 
mainder to  Trustees  to  preserve  Contingent  Reminders,  with 
[  *641  ]  ^Remainder  to  his  Nephew's  first  and  other  Sons  successively  in 
Tail,  with  Remainder  to  his  Nephew,  James  Hardman^  for  Life, 
with  Remainder  to  Trustees  to  preserve  Contingent  Remainders,  with  Re. 
mainder  to  the  first  and  other  Sons  of  James  Hardman^  successively,  in 
Tail,  with  Remainder  to  the  Testator's  own  right  Heirs  :  and  the  Testator 
declared  the  Trusts  of  the  Term  of  99  years  to  be  for  enabling  his  Nephews, 
and  the  other  Persons  to  whom  Ins  Estates  were  successively  devised,  as  they 
should  become  possessed  thereof,  to  make  Jomtures  for  their  Wives,  and  Pro- 
vision for  their  younger  Children ;  and  that,  in  the  mean  time,  the  Term 
should  be  in  Trust  for  the  Person  or  Persons  to  whom  the  next  and  im- 
mediate Reversion,  Remainder  or  Estate  in  the  Premises  should,  from  time 
to  time,  belong :  And  he  appointed  his  Wife,  Jane  Hardman^  and  Jane 
Hardman,  the  Widow  of  his  said  late  Brother  James  Hardman,  and  James 
Percivalj  Executors  of  his  Will. 

The  Bill  further  stated  that  the  Testator  died  about  December  1755,  with- 
out Issue,  and  that  Jane  Hardman  the  widow,  and  Jane  Hardman  the  Sister, 
alone  proved  his  Will,  and  entered  into  Possession  or  Receipt  of  the  Rents  of 
his  Moiety  of  the  Estates,  as  the  Trustees  of  the  Term,  and  continued  in  such 
Possession  or  Receipt  during  their  Lives,  claiming  to  hold  the  same  for  the 
Term :  That  they,  or  one  of  them,  were  or  was,  or  claimed  to  be  entitled  to  the 
other  Moiety  of  the  Estates  by  a  distinct  Title,  and  were,  for  many  Years,  in 
Possession  or  Receipt  of  the  Rents  of  such  other  Moiety,  and,  from  time  to 
time,  granted  Leases  of  divers  parts  of  the  Estates,  and,  particularly,  by  an  In- 
denture of  the  8th  of  January  1766,  they  demised  certain  parts  of 
[  *642  ]     the  Estates  to  one  Harrison,  for  21  years  at  the  *Rent  of  2402., 
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and,  in  1777, 1788  and  1794  they  granted  other  Leases  for  21  years  of 
the  same  Premises,  to  certain  Persons  mentioned  in  the  Bill :  and,  in  or 
about  1794  Jane  Hardman  the  Widow,  having  survived  Jane  Hardman  the 
Sister,  granted  a  Lease,  of  the  same  Premises,  to  one  Grace,  for  21  years, 
at  the  Rent  of  400Z.,  and  Chrace,  or  his  Undertenants,  continued  in  Posses- 
sion of  the  Premises,  under  that  Lease,  until  1815  :  That  Jane  Hardman, 
the  Sister,  died  in  or  about  1793,  and  Jane  Hardman,  the  Widow,  in  1795, 
having  appointed  certain  Persons,  of  whom  T.  Earle  was  the  Survivor,  her 
Executors,  and  they  all  proved  her  Will,  and,  as  her  Representatives,  be- 
came possessed  of  the  Testator's  Moiety  of  the  Estates,  for  the  Residue  of 
the  Term  of  99  years,   and  entered  into  Possession  or  Receipt  of  the  Rents 
thereof,  and  continued  to  receive  such  rents,  or  some  part  thereof,  until  some 
time  after  1815  :  that  T.  Earle  died  in  or  about  1822,  having  appointed  the 
Defendants,  William  Farle,  Hardman  Earle,  and  Richard  Earle,  his  Exe- 
cutors, and  they  proved  his  Will,  and,  thereby  became  his  Representatives, 
and  also  the  Representatives  of  Jane  Hardman,  the  Widow  and  of  John 
Hardman,  the  Testator,  and  that  the  Term  of  99  years  became  and  still 
was  vested  in  them ;  that,  some  years  ago,  the  Defendant  EUames,  became, 
or  alleged  himself  to  be,  in  some  manner,  entitled  to  the  Moiety  of  the  Es- 
tates which  did  not  belong  to  the  Testator ;  and,  some  time  after  1815, 
EUames  entered  into  the  receipt  of  the  Rents  of  the  whole  of  the  Estates, 
and  was  allowed,  by  the  Representative  of  Jane  Hardman,  the  Widow,  to 
receive  the  whole  thereof;  and,  for  some  time  after  1815,  he  accounted  to 
them  for  a  moiety  of  the  Rents,  but,  for  some  years  past,  he  had  retained  the 
whole  to  his  own  use :  that  Jane  Hardman,  the  Widow,  and  Jane 
*Hardman,  the  Sister,  during  their  Lives,  applied  the  Rents  of    [  *64S  ] 
a  Moiety  of  the  Estates,  or  some  parts  thereof,  according  to  the 
Trusts  of  the  Term  of  99  years  ;  but,  after  the  Death  of  Jane  Hardman, 
the  Widow,  her  Executors  retained,  in  their  own  hands,  the  whole  of  the 
Rents  received  by  them,  as  well  as»8uch  part  of  the  Rents  received  by  Jane 
Hardman  the  Sister,  as  were  not  applied  according  to  the  Trusts,  sJleging 
that  they  were  unable  to  discover  the  Persons  entitled  thereto  under  the 
Trusts  of  the  Will :  and  that  the  Rents  so  unapplied,  were  still  in  the  hands 
of  the  Defendants,  the  Earles,  who  admitted  that  they  held  the  same  as 
TSrusteesfor  the  Persons  entitled  under  the  Trusts  of  the  Will,  but  alleged 
that  they  could  not  take  upon  themselves  to  determine  who  was  entitled 

thereto,  without  the  Sanction  and  Indemnity  of  the  Court :  that  the  Testator 
did  not  leave  any  Issue,  or  any  Brother  or  Sister,  or  any  Issue  of  any 

Brother  or  Sister,  except  his  Nephews  John  and  James,  who  died  Intestate 

and  without  Issue :  That  Richard  Hardman,  deceased,  was  Father  of  the 

Testator,  and  that  «7b%n  Hardman  was  the  Brother  of  iiiVAard,  and  the 

Unole  of  the  Testator,  and  that  John  Hardman,  the  Uncle,  died.  Intestate, 
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in  1695,  leaving  John  Hardman^  his  eldest  Son  and  Heir,  irho  died  Intes- 
tate in  or  about  September  1755,  leaving  John  Hardman  his  eldest  Son  and 
Heir,  who  died,  Intestate,  in  September  1786,  leaving  John  Hardman  his 
eldest  Son  and  Heir,  and  the  last-named  John  Hardman  died  Intestate  in 
December  1822,  leaving  the  Plaintiff  his  only  Son  and  Heir,  and,  by  the 
means  aforesaid,  the  Plaintiff  had  become  the  Heir  of  the  Testator  ;  and 
that  Letters  of  Administration  to  his  Father  and  Grandfather,  had  been 

granted  to  him :  that,  as  such  Heir,  and  as  such  Personal  Rep- 
[  '644  J     sentative,  'the  Plaintiff  was  entitled  to  the  undivided  Moiety  of 

the  Estates  which  belonged  to  the  Testator,  and  of  the  Bents 
arising  therefrom,  which  were  unapplied  and  were  in  the  Hands  of  the  De- 
fendants, the  EarleHy  and  also  to  a  Moiety  of  the  Bents  which  had  been  re- 
ceived by  the  Defendant  Ellames^  and  had  not  been  accounted  for  by  him  to 
the  Bepresentatives  of  Jane  Hardman  the  Widow. 

The  Bill  then  alleged  that  EllameB  pretended  that  he  purchased  the  Es- 
tates, for  valuable  Consideration,  without  notice  of  the  Plaintiff's  Title ;  but 
the  Plaintiff  charged  that,  if  EUames  purchased  the  Estates,  he  had  notice 
of  the  Testator's  Will  and  of  the  Bight  of  the  Testator's  right  Heir  under 
the  Limitations  therein  contained,  and  that  the  Will  was  noticed  in  the  Ab- 
stract of  the  Title  of  the  Premises  which  was  delivered  to  him  on  the  occa- 
sion of  his  alleged  Purchase,  or  in  some  of  the  Deeds  mentioned  in  the  Ab- 
stract, and  was  recited  or  referred  to  in  the  Deeds  whereby  the  Premises 
were  conveyed  to  him,  and  that,  thereby  or  otherwise,  he  had  notice  of  the 
Plaintiff 's  claim  :  That  Ellamea  some  times  pretended  that  the  Term  of  99 
years  had  been  assigned  to  or  m  Trust  for  him :  but  the  Plaintiff  charged 
that,  if  the  Term  had  been  so  assigned,  Ellamea  had,  at  the  time,  notice  of 
the  Trusts  declared  of  the  Term  by  the  Will.  The  Bill  further  charged  that 
there  were  several  outstanding  Terms  in  the  Estates,  created  prior  to  the 
Term  of  99  years,  which  were  then  vested  in  Persons  unknown  to  the  Plain- 
tiff;  and,  in  case  the  Plaintiff  should  proceed,  by  Ejectment,  to  recover 
Possession  of  the  said  Moiety  of  the  Estates,  the  Defendants  threatened  to 

set  up  the  Term  of  99  years  and  such  other  outstanding  Terms, 
[  *645  ]     to  defeat  such  Action :  and  that  the  ^Defendants  had,  in  their 

possession.  Deeds  and  other  Documents  relating  to  the  Estates, 
and  the  l^tle  thereto,  and  the  other  Matters  aforesaid,  and  showing  the  truth 
of  such  Matters,  and,  particularly,  of  the  Matters  before  stated  as  to  the 
Plaintiff's  Pedigree,  and  that  Jane  Hardman^  the  Widow,  and  Jane  Hard, 
man,  the  Sister,  retained  Possession  of  the  Estates  under  the  Term  of  99 
years,  and  upon  the  Trusts  thereof;  and  that  many  of  such  Documents 
would  show  the  particulars  of  the  outstanding  Terms,  and  that  the  Pluntiff 
was  the  Heirat-law  of  the  Testator. 
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The  Bill  prayed  that  it  might  be  declared  that  the  Plaintiff,  as  the  Heir, 
at-Law  of  the  Testator,  iras  entitled  to  one  undivided  Moietj  of  the  Estates 
and  that  JSllameSy  might  be  decreed  to  deliver  up  the  possession  thereof  to 
the  Plaintiff,  and  to  account,  with  him,  for  the  Rents  of  the  Moiety  of  the 
Estates  which  has  been  received  by  him,  and  that  the  Defendants,  the  JSarles^ 
might  be  decreed  to  account,  with  the  Plaintiff,  for  the  Rents,  of  the 
Moiety  of  the  Estates,  in  their  hands,  and  to  assign,*  to  him,  the  Term  of  99 
years ;  or  that  the  Plaintiff  might  be  at  liberty  to  proceed,  by  Ejectment, 
for  the  recovery  of  the  Moiety ;  and  that  the  Defendants  might  be  restrained 
from  setting  up  the  Term  of  99  years  and  the  other  outstanding  Terms ;  and 
for  a  Receiver  of  the  Rents. 

The  Defendant,  JEUamesy  by  leave  of  the  Court,  put  in  the  two  following 
Pleas  to  the  Bill : 

Ist.  That  John  Hardman^  the  Nephew,  survived  James  Hardman^  the 
Nephew,  and  died  in  March  1759.  And  this  Defendant  avers  that 
the  Title,  if  any,  of  the  •Plaintiff,  or  of  the  Party  through  whom,  [  •646  ] 
by  his  Bill,  he  claims  the  Moiety  of  the  Estate  and  Premises  in 
respect  of  which  he  seeks  relief  by  his  Bill,  accrued  on  the  death  of  John 
Hardman  the  Nephew,  and  that  the  possession  of  the  Moiety,  and  the  receipt 
of  the  Rents  thereof,  have  been  adverse  to  the  Plaintiff  and  the  Persons 
through  whom,  by  his  Bill,  be  claims,  ever  since  the  death  o{John  Hardman 
the  Nephew. 

2d.  That  the  Legal  Personal  Representatives  of  Jane  Hardman^  the  Wid- 
ow, did  not,  nor  did  any  of  them,  ever  enter  into  possession  or  receipt  of  the 
Rents  of  the  Moiety  of  the  Estates  comprised  in  the  Term  of  99  years,  or 
any  part  thereof. 

Sir  E.  Sugden  and  Mr.  Booth,  for  the  Defendant  Mlames  (a)  ; 

The  first  Plea  states  that  the  Title  of  the  Plaintiff  accrued  on  the  death  of 
John  Siardman,  the  Nephew,  in  1759,  and  that  there  has  been  adverse  pos- 
session ever  since.  Leave  to  plead  double  was  given  in  order  to  prevent  an 
implication  of  continuing  Trusts,  which  might  have  precluded  adverse  Pos- 
session. We  deny  the  allegation  in  the  Bill,  that  the  Persons  whose  alleged 
Entry  would  have  saved  the  time,  ever  were  in  Possession. 

The  House  of  Lords  decided,  in  Cholmondeley  v.   Clinton  (6),  that,  if 
Persons  are  receiving,  for  20  years,  that  to  which  they  are  not  entitled,  that 
Receipt  will  be  a  bar.    Then  came  the  second  Case  of  Cholmon- 
deley V.  *  Clinton  (c),  which  was  a  Bill  of  Discovery  to  assist  an    [  ^647  ] 
Ejectment  for  other  part  of  the  Property.    And  Lord  Mdon  there. 

(a)  The  Axgmneiiti  and  Jndgmeat  aze  teported  cs  f€hU$M.  {h)  4  BUgb,  1. 

(c)  1  Turn.  &  Rnis.  107. 
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decided  that,  though  a  Party  might  have  a  right,  at  Law,  to  recover,  he 
should  have  no  assistance  of  any  kind  in  Equity,  after  having  allowed  anoth- 
er Person  to  enjoy  his  rights  for  20  years.  In  this  Case  we  have  bad  adverse 
possession  of  the  ^ee  Simple  since  1759,  and  there  has  been  no  Entry  on  the 
Term  since  1795,  when  Jane  Hardman^  the  Widow,  died.  It  is  not  sug" 
gested  that  the  Plaintiff  could  not  have  sooner  sued.  The  Leases  mentioned 
in  the  Bill  apply  to  part,  only  of  the  Estates. 

Nothing  more  is  requisite,  in  a  Plea  of  Adverse  Possession,  than  this 
Plea  contains.  It  raises  a  material  Issue,  namely,  the  fact  of  Adverse  Pos- 
sion.' 

Mr.  Knight  and  Mr.  Jacobs  for  the  Plaintiff: 

Adverse  Possession  is  a  conclusion  of  Law  deduced  from  facts,  especially, 
where  there  has  been  a  Trust.     The  Plea  leaves  the  Court  uncertain  wheth' 
er  it  means  that  all  the  Persons  whom  the  Bill  alleges  to  have  beon  in  Pes 
session,  were  in  Possession,  but  in  such  a  way  that  the  Defendant  considers 
it  to  have  been  adverse  to  the  Plaintiff,  and  not  as  Trustees  ;  or  whether  it 
means  that  they  were  not  in  possession,  but  that  he,  the  Defendant,  was  in 
Possession.     Now  he  is  bound  to  state  which  he  means.    Jerrard  v.  Saun- 
ders (d).     The  T^rm  of  99  years  is  still  subsisting ;  and  the  question  is 
whether  the  Plaintiff  is  not  entitled  to  Relief,  in  Equity,  before  the  end  of 
that  Term.     The  Statement,  in  the  Bill,  that  the  Defendants,  the  Earle%^ 
admit  that  they  hold  the  Rents  in  their  hands,  as  Trustees  for  the 
[  •648  ]     Persons  •entitled  thereto  under  the  Will,  must  be  taken  to  be 
true.     The  Defendant  does  not  aver  that  he  is  entitled  to  both 
Moieties  of  the  Estate  :  and  the  Bill  alleges  that,  for  some  time  after  1815, 
the  Defendant  accounted,  with  the  Representatives  of  Jane  Hardman^  the 
Widow,  for  a  Moiety  of  the  Rents.     That  allegation  also  must  be  taken  to 
be  true  :  it  cannot,  therefore,  be  said  that  the  Defendant  has  acquired  a 
Title,  by  Adverse  Possession,  to  the  whole.     It  is  clear  that  he  is  accounta- 
ble to  our  Trustees. 

The  Bill  charges  that  the  Defendant  has,  in  his  Custody,  Deeds  and  othtr 
Documents,  showing  the  truth  of  the  Matters  stated  in  the  Bill.    That  charge 
ought  to  have  been  denied  by  Answer. 
Sir  E.  SugdeUj  in  reply : 

If  a  Plaintiff  states  a  Title  in  himself,  and  then  goes  on  to  charge  certain 
facts  as  Evidence  of  his  Title,  the  Defendant  must,  by  Answer,  negative 
those  facts.  But  here  the  Plea  of  Adverse  Possession  since  1769,  goes  to 
the  result  of  all  the  facts  stated  in  the  Bill.  If,  therefore,  the  Defendant 
had  answered  either  the  Allegation  that  the  Earles  had  admitted  that  they 
had  Rents  in  their  bands,  and  that  they  held  the  same  for  the  Persons  enti- 

id)  2  Yes.  JUL  187. 
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tied  under  the  Will,  or  the  Allegation  that  JEUaftUB  had  accounted  for  a 
Moiety  of  the  Rents  since  1815,  he  would  have  over^ruled  his  Plea.    Tharing 
V.  Edgar  («)>  J^rmy  ▼•  Befi  (/). 
The  Vice-Chancellor  : 

I  quite  agree  with  the  Defendant's  Counsel,  that  it  is  not  nec- 
essary, in  order  to  make  a  Plea  of  Adverse  ^Possession  perfect,  [  *649  ] 
that  the  Pleader  should  enter  into  a  negative  of  the  particular  cir- 
cumstances which  the  Plaintiff  states  in  his  Bill,  for  the  purpose  of  showing 
that,  with  respect  to  him,  there  was  not  an  Adverse  Possession.  That  is 
quite  consistent  with  the  rule  laid  down  in  Tkring  v.  Edgar.  But  the  meth- 
od here  adopted  of  pleading  Adverse  Possession,  is  not  proper ;  because 
this  Plea  is  not,  strictly  speaking,  a  negative  Plea  but  when  it  states  that 
there  was  an  Adverse  Possession,  it  means  to  have  it  understood  that  there 
was  or  were  some  Person  or  Persons  in  Possession,  who  may  have  been  the 
Persons  in  Possession  named  in  the  Bill,  or  not  any  of  those  Persons,  and 
that  the  Persons  in  Possession  have  held  under  such  circumstances  that  their 
single  Possession,  or  the  collective  Possession  of  all,  was,  altogether,  an  Ad. 
verse  Possession.  It  is,  I  think,  incumbent  on  a  Defendant  who  means  to 
plead  an  Adverse  Possession,  so  as  to  state  the  circumst%nces  that  the  Plain- 
tiff may  know  what  facts  he  is  to  prove,  when  he  is  afterwards  required  to 
meet  the  truth  of  the  Plea.  Now  this  Plea  does  not,  at  all,  show  what  is 
the  specific  nature  of  the  Case  that  the  Defendant  means  to  set  up  :  and  it 
is  quite  impossible  for  any  Person  to  divine,  from  the  statements  of  this  Plea, 
which  particular  state  of  circumstances  may  be  selected,  by  the  Defendant, 
as  constituting  his  Defence.  I  am  of  opinion,  therefore,  that  this  Plea  is 
defective,  not  because  it  does  not  negative  the  circumstances  that  constitute 
the  Plaintiff 's  Case ;  for,  if  it  did,  that  would  ove^rule  the  Plea ;  but  be- 
cause it  has  so  stated  the  nature  of  the  Defence,  that  no  human  being  can 
comprehend  what  that  Defence  is. 

I  am  also  of  opinion  that  this  Plea  is  defective,  because  it  is 
not  supported  by  an  Answer  with  respect  to  *the  collateral  cir-     [  *660  ] 
cumstances  charged  by  the  Bill,  that  the  Defendant  is  in  pesses- 
sion  of  Deeds  and  Documents.    For  I  apprehend  that,  according  to  the 
rule  laid  down  in  Tkring  v.  Edgar y  if  a  Person  pleads  a  Plea  of  a  negative 
kind,  or,  indeed,  any  Plea  inconsistent  with  the  Plaintiff 's  Case,  he  is  bound 
to  support  it  by  Answer,  so  far  as  the  Bill  has  charged  any  collateral  mat- 
ter.    Thus,  for  example,  when  a  Defendant  pleads  that  he  is  a  Purchaser 
for  valuable  Consideration  without  notice,  to  a  Bill  which  has  charged  that 
he  has  in  his  possession  certain  Papers  and  Documents  whence  it  will  appear 
that  his  is  not  a  Purchase  without  Notice,  then,  by  the  Rules  of  this  Court, 

(«)  S  Sia  &  8ta.  174.  (/)  AnU,  VoL  L.  p.  379. 

Vo*.  V.  tl 
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the  D.^fendant  is  bound  to  support  his  Plea  by  an  Answer  as  to  that  Charge. 
Now  inasmuch  as  there  is,  in  this  Bill,  a  Charge  that  the  Defendants  have, 
in  their  possession,  certain  Deeds,  Documents  and  Writings  showing  the 
truth  of  the  matters  stated  in  the  Bill,  my  opision  is  that,  where  a  Defend- 
ant pleads  such  a  Plea  as  that  now  before  the  Court,  and  gives  no  Answer 
to  that  Charge,  his  Plea  is  insufficient  and  must  be  over-ruled. 

Upon  the  other  Plea  I  do  not  suppose  that  the  Defendant  means  seriously 
to  insist.  The  Court  has  already,  in  the  Case  of  another  Defendant,  decid- 
ed against  it ;  and  that  Plea  also  must  be  over-ruled. 


[  ''GSl  ]  ^iBLBiT  And  Others  v.  Hobboit. 

1833:  lliliNoTembor.— 1834:  14th  Febraary  and  11th  NoTcmb6r.---C%art/y.---l/or/fliatii. 

testator  bequeathed  6,000/.  to  a  Charitablo  Institution  to\?ards boilding  Almshomes.  Tes- 
tator, who  i^ias  flMemb«r  of  the  Institation,  knew  that  it  was  intended  to  build  the  Alms- 
houses,  atnd  ihf.t  a  Piece  of  Land  had  been  oflfbred  to  and  accepted  by  the  Institation,  for 
that  pnrposo,  but  no  Oonrejance  of  the  Land  had  been  execatod,  though  the  Thistees  were 
in  possession,  at  the  Testator's  death  ;  and,  allenrardSi  the  Land  was  duJjr  conreycd  to  the 
Trustees.    Held  that  the  Bequest  was  void. 

In  October  1828,  an  Institution,  or  voluntary  Association  of  Individuals, 
called,  "  The  Butchers'  Charitable  Institution,"  was  formed  in  the  Metrop- 
olis, for  affording  Relief  to  decayed  and  distressed  Master  Butchers,  their 
Widows  and  Children,  and  certain  Rules  and  Regulations  for  the  Government 
and  Managcmeut  thereof,  wore  adopted  and  agreed  to,  by  which  it  was  pro- 
vided, amongst  other  things,  that  the  affairs  of  the  Institution  should  be  man- 
aged by  a  President,  Vice-Presidents,  Treasurer,  Trustees  and  Committee. 
In  1829,  it  was  proposed,  by  the  Members  of  the  Institution,  that  Almshouses 
should  be  erected  for  the  use  of  the  Pensioners  of  the  Institution,  and,  in 
contemplation  thereof,  John  Knight^  one  of  the  Plaintiffs,  offered  a  piece  of 
Land  situate  on  Famham  Common  in  the  County  of  Bucks^  containing  3  a. 
1  K.  87  P.  for  the  erection  of  such  Almshouses.  At  a  Meeting  of  the  Mem- 
bers of  the  Institution,  held  on  the  9th  of  July  1829,  it  was  resolved  that 
KmghCs  ofier  should  be  accepted,  and  the  thanks  of  the  Meeting  were  voted 
to  him  ;  and  various  Sums  were  subscribed  towards  the  erection  of  the  Alms- 
houses, and  a  Building  Fund  was  thereupon  formed  ;  and,  at  subsequent  Meet- 
ings, it  was  resolved  that  that  Fund  should  be  kept  separate  and  distinct, 
and  Rules  were  adopted  for  the  regulation  thereof.  In  January  1831,  JT^i^A^ 
Bent  the  Title-deeds  of  the  piece  of  Land  (of  which  the  Tnutees  of  the  In- 
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stitution  had  been  in  receipt  of  the  Rents  from  Midsammer  1829)  to  tao 
'PhiatiS  GibUUf  the  President,  and  the  same  had  since  remained 
in  the  hands  of  *the  Treasurer ;  and  a  Conveyance  of  the  Land  [  *Q52  ] 
was  prepared,  though  the  execution  thereof  was  delayed  in  con- 
sequence of  the  Money  subscribed  not  being  sufficient  to  commence  the  Build- 
ing of  the  Almshouses :  but  afterwards,  by  an  Indenture  of  Bargain  and 
Sale,  dated  the  28th  of  December  1831,  and  made  between  Knight  of  the 
one  part,  and  the  Plaintiffs  Fetherttim,  Butcher y  Dexter  and  Cribbs  of  the 
other  part,  and  duly  enrolled  according  to  the  Statute  (9  Oeo.  2,  c.  86) 
the  piece  of  Land  was  conveyed  unto  and  to  the  use  of  Fetherston,  Butcher^ 
Bextevy  and  Oibbe  in  Fee,  in  Trust  to  receive  and  apply  the  Rents  thereof 
as  the  Committee,  or  the  major  part  of  the  Committee  for  time  being,  of  the 
Building  Fund  of  the  Institution  should  direct,  and,  in  the  mean  time,  to  apply 
the  same,  at  the  discretion  of  the  Committee,  in  the  erection  or  providing  of 
Almshouses  for  the  Pensioners  of  the  Institution,  and,  afterwards,  for  the 
nuuntenance  and  support  thereof,  with  a  Power  of  Sale  to  be  exercised  at  the 
request  of  the  Committee. 

John  Jay  Q-r^vee^  who  was  a  Member  of  the  Institution,  by  his  Will  dat« 
ed  the  14th  of  June  1831,  bequeathed  as  follows :  ^^  I  give  and  bequeath, 
to  the  Butchers'  Charitable  Institution,  the  Sum  of  5,0002.  towards  building 
Almshouses  to  the  said  Institution ;"  and  he  app<Mnted  the  Defendants  Exe- 
cutors of  iiis  Will. 

On  the  28th  of  Novemfber  1881,  the  Testator  died. 

The  Bill  was  filed,  in  Michaelmas  Term  1832,  by  the  President,  Vice-Presi- 
dents, Trustees,  Treasurer  and  Members  of  the  committee  of  the  Institution, 
on  behalf  of  themselves  and  the  other  Members,  against  the  Executoift  of 
the  Testator,  for  payment  of  the  Legacy. 

*The  Answer  submitted  that  the  Bequest  was  void  under  the  [  *653  ] 
Statutes  of  Mortmain. 

It  appeared,  by  the  Evidence,  that  the  Testator  became  a  Member 
of  the  Institution,  in  April  1829 ;  and  that,  in  July  of  that  year,  he  was 
acquainted  with  the  Resolutions  respecting  the  Almshouses  and  Building 
Fund,  and  the  offer  of  the  Land  made  by  Knight ;  and  that  he  was  inces- 
santly urging  the  necessity  of  proceeding  with  the  building  of  the  Alms- 
houses, without  delay :  and  that,  in  a  conversation  which  took  place,  in 
1829,  between  him  and  one  of  the  Witnesses,  who  was  desirous  of  becoming 
a  Pensioner  of  the  Institution,  the  Testator  mentioned  KnighJCz  offer,  and 
added  that  he  thought  he  should  do  something  himself. 

The  Attomeif-Qeneralj  Sir  JS.  Sugden  and  Mr.  Walker  for  the  Plain- 
tiffs: 

This  Bequest,  taken  in  Connection  with  the  possession  of  the  piece  of 
Land  by  the  Soeiety,  is  valid.    In  tht  earlier  Gaseau  Lord  Mdrdwitbs  deoid* 
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ed  thafc  a  Bequest  of  Money,  for  erecting  a  Hospital  or  a  School,  was  good.  - 
His  Lordship  considered  that  the  word  erect  was  equivalent  to /ounci,  or  en- 
dovf  (a).  Sut  The  Attorney-general  y.  T^dcM  (i)  and  other  subsequent 
Cases,  have  gone  this  length,  that  a  CKft  to  erect,  is  a  Gift  to  purchase  Land 
for  the  purpose  of  erection.  The  ground  on  which  these  Cases  were  deci- 
ded, was  that  it  was  the  Testator's  intention  that  Land  should  be  purchased 

with  his  Money.  That  such  was  the  principle  of  the  decision  in 
[  *654  ]     The  Attorney-general  r.  Tyndall^  appears  from  Mr.  Eden^e  *Note 

to  that  Case,  where  the  ground  of  the  decision  is  stated.  In  this 
Case,  however,  the  Testator  did  not  intend  that  Land  should  be  purchased 
with  his  Money  :  he  did  not  mean  that  the  Charity  should  be  completed  with 
his  Bounty  ;  but  he  contemplated  that  the  Almshouses  would  be  erected  on 
Land  which  had  been  already  dedicated  to  Charitable  Purposes.  The  Air 
tomey-general  v.  Parsons  (o)  shows  that  the  word  buUdy  implies,  prima 
facie  only,  purchasing  Land ;  and  Lord  Eldon  held  that  the  Bequest,  so  far 
as  it  related  to  Additions  or  Improvements  to  be  made  upon  the  Land  con- 
veyed by  the  Testator,  was  good  but  that  it  was  bad,  so  far  as  any  Additions 
were  to  be  made  to  the  Ground,  by  acquiring  other  Land.  In  The  Attor- 
ney-general V.  Williams  (d)  a  Gift  to  establish  a  School,  was  held  to  be 
valid.  In  Foy  v.  Foy  (e)  the  Language  was  similar  to  the  Language  in 
this  Case.  It  was  a  Gift  towards  erecting  and  endowing  a  Hospital  in  the 
County  of  Dorset ;  and  it  was  held  to  be  valid.  In  The  Attorney-general 
V.  Nash  (/)  the  Testatrix  gave  the  Residue  of  her  Property  to  Trustees, 
in  Trust  to  cause  to  be  erected  and  built  a  Dwelling-house  or  Tenement  to 
be  appropriated  for  a  Schoolhouse  ;  and  it  appears,  from  the  Judgment,  that 
the  ground  of  the  Decision  was  that,  taking  the  whole  Will  together,  she  in- 
tended that  the  whole  Charity  should  emanate  from  her  bounty.  The  Lord 
Chancellor  concludes  his  Judgment  in  these  words  :  ''  If  Land  were  given, 
I  think  it  clear  the  Executors  could  not  keep  back  one  Shilling  of  the  Be- 
quest from  the  muntenance  of  the  Charity."     In  Senshatv  v.  Atkinson  (^) 

The  Vice-Ohancelhr  says :  ^'  It  is  next  argued  that  it  was  this 
[  *655  ]     Testator's  intention  that  *the  Charities  were  not  to  take  effect 

until  Lands  or  Buildings  were  supplied  by  others,  and  that  the 
Money  may  be  locked  up  for  an  indefinite  period  of  time,  and,  therefore, 
that  the  Bequest  cannot  be  sustained.  The  Cases  of  Downing  College^  and 
The  Attorney-general  v.  The  Bishop  of  Chester^  seem  to  be  Authorities 
against  that  objection."    In  Johnston  v.  Swann  (h)  a  Bequest  of  a  Sum  of 

(a)  See  Vaughan  r.  Faartr^  2  Yez.  18S.    CaiUwell  v.  Baka-^  ibid.  185,  dted ;  and  AUom^ 
OtneraL  t.  BowUb^  ibid.  547. 
(6)  2  EdeD,  207.    See  the  Cues  ooUected  and  obferred  upon  in  p.  214,  Note, 
(c)  S  Yes.  186.  (d)  4  Bro.  C.  C.  #26.  («)  1  Cox,  168. 

( /)  8  9re.  C.  C.  688.  {g)  a  Madd.  »••.  (A)  8  Madd.  467. 
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Money  to  be  laid  out  in  the  Fonds,  and  the  Dividends  to  be  applied  in  pro- 
viding a  Schoolhonse,  was  held  to  be  good. 

It  is  clear  that  the  Testator  did  not  mean  the  whole  of  this  Charity  to  be 
effected  bj  means  of  his  Bounty.  He  uses  the  word  tawarcb^  and  we  find 
that  Land  had  been  given,  though  not  formally  conveyed,  to  the  Institution, 
and  that  a  Fund  was  being  formed  for  the  purpose  of  erecting  these  Alms- 
houses. According  to  The  AUamey-general  v.  Par9<mSj  if  there  is  an  al- 
ternative in  the  Bequest  which  is  valid,  this  Court  will  give  effect  to  it.  It 
cannot  be  doubted  that  the  Application  of  this  Money  to  Building  on  Land 
provided  by  others,  would  be  a  due  execution  of  the  Testator's  intention. 
At  the  time  when  the  Will  was  made.  Knight  (as  the  Testator  knew)  had 
dedicated  this  piece  of  Land  to  the  Charity ;  and  he  was  not  at  liberty  to 
withdraw  it ;  and  he  has  since  made  a  Conveyance  of  it  to  the  CSharity,  in 
the  manner  required  by  the  Statute  of  Mortmain  ;  and  thereby  he  has  given 
effect  to  the  former  dedication  of  his  Land.  This  Court,  therefore,  will  con- 
sider it,  as  if,  it  had  been  formally  dedicated  to  this  Charity  at  the  time  of 
the  Testator's  death. 

*Mr.  KnigJUj  and  Mr.  Javnes  JRtuselly  for  the  Defendants :     [  *656  ] 

There  are  two  Questions  in  this  Case :  first,  whether  the  Lan- 
guage of  the  Testator  can  be  supported  under  the  Statute  of  Mortmain  ;  sec- 
ond, whether  this  Bequest,  taken  in  connexion  with  the  circumstances  that 
have  taken  place,  is  valid. 

A  Bequest  of  Money  to  be  applied  for  Building  on  Land  for  Charitable 
Purposes,  where  no  Land  in  Mortmain  is  pointed  out,  is  void.  The  question 
is  has  he  pointed  out,  a  purpose  to  be  effected,  and  which  can  only  be  effect, 
ed  on  Land.  If  there  is  Land  in  Mortmidn  at  his  death,  unless  that  Land 
is  clearly  pointed  out,  the  Bequest  is  void.  2%e  Attotnetf-general  v.  ffi/de 
(i)  ;  The  AttamBg-general  v.  l^daU  (k).  In  2%e  AUomBi/'genertd  v. 
I)avie$  (Q,  Lord  Mdan  says:  ^'Whatever  were  the  Decisions  formerly, 
when  Charity,  in  this  Court,  received  more  than  fair  consideration,  it  is  now 
clearly  established  (and  I  am  glad  it  is  come  back  to  some  common  sense) 
that,  unless  the  Testator  distinctly  points  to  some  Land  ahready  in  Mortmain, 
the  Court  will  understand  him  to  mean  that  an  interest  in  Land  is  to  be  pur- 
chased ;  and  the  Gift  is  not  good."  Chapman  v.  Broim  (m).  The  ques- 
tion then  here  is  whether  there  was  Land  in  Mortmain  at  the  death  of  the 
Testator.  In  this  Testator's  lifetime.  Knight  was  not  compellable  to  make 
a  Conveyance  of  the  Land  to  the  Institution.  The  Bill  alleges  that  the  Char- 
ity were  in  possession  of  the  Land :  but  it  does  not  at  all  appear 
whether  the  Bents  were  applied  *for  the  benefit  of  the  Charity     [  *657  ] 

(i)  2  AmbL  751.  (I)  9  Yet.  544. 

{k)  8  Ed*ii,  807.  (m)  0  Vei.  404. 
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or  not.  Before  tbe  Conveyance  was  made,  the  Charity  had  no  Lien, 
either  Legal  or  Equitable,  on  the  Land.  All  that  was  done  was  an  offer 
made  and  accepted.  At  the  utmost,  the  Trustees  held  it  from  year  to 
year  only.  Is  then  a  Trust  for  building  Almshouses,  to  be  executed  on  Land 
held  from  year  to  year  only  ?  Knight  might,  on  the  day  after  the  Testator's 
death,  have  changed  his  mind  and  resumed  the  Land.  If  Knight  had  died 
after  the  Bill  was  filed,  the  Conveyance  would  have  been  void,  as  the  year 
had  not  elapsed.  Extrinsic  Evidence  cannot  be  looked  at  to  supply  anything 
in  a  Will.  The  Bequest  is  void  unless  you  find,  in  the  Will,  a  reference  to 
Land  already  in  Mortmain.  It  cannot  be  referred  to  any  Land  unless  the 
Will  refers  to  it. 

The  Attorney-general  in  reply  : 

A  Charity  may  have  a  Title  to  Land  short  of  an  absolute  and  indefeasible 
Estate  in  Fee  Simple.  Inglehy  v.  Dobson  (n).  If  that  be  so,  where  is  the 
Line  to  be  drawn  ?  The  Title  of  this  Charity  to  the  piece  of  Land  in  ques- 
tion, was  good  against  all  Mankind,  except  the  Donor,  from  the  time  when 
the  Trustees  of  the  Charity  were  first  put  into  possession  of  it,  and,  by  lapso 
of  time,  the  Title  of  the  Charity  would  have  been  good  against  the  Donor. 
The  Donor  never  revoked  his  G-ift  :  and  it  is  clear,  from  what  he  has  done 
since,  that  he  never  intended  to  revoke  it. 

In  the  Cases  cited,  the  Testator  meant  to  be  the  Founder  of  a  Charity, 
which  had  no  previous  existence.    Here  the  Members  of  an  existing  Charity, 

are  the  Legatees. 
[  •658  ]  rrheViCB-CHANOBLLOR : 

In  this  Case  a  Bill  is  filed  by  Persons  who  represent  a  Char* 
itable  Society  called  '^  The  Butchers'  Charitable  Institution ;"  which  was 
formed  by  certain  men  of  opulence  in  that  business,  for  the  Belief  of  the 
poorer  Members  of  the  Trade.  In  the  year  1829  it  was  proposed  that  Alms- 
houses should  be  built  in  which  poor  Members,  who  were  to  be  relieved, 
should  reside ;  and  a  Person  of  the  name  of  Knight  offered  to  supply  a  piece 
of  Ground  for  the  purpose,  and  the  Title-Deeds  of  that  piece  of  Ground  were 
sent  by  him  to  the  Officers  of  the  Institution,  and  some  of  whom  were  let 
into  the  receipt  of  the  Bents  and  Profits  of  the  Land.  In  the  latter  end  of 
the  year  1831,  which  was  during  the  time  when  the  Institution,  by  means  of 
its  Officers  receiving  Bents,  were  in  the  possession  of  the  Land,  but  before 
there  was  any  actual  Conveyance  made  of  the  Land,  a  Person  named  Graves^ 
who  was  himself,  a  Member  of  the  Institution,  made  his  Will,  by  which  he 
gave  in  these  words :  '^  I  give  and  bequeath,  to  the  Butchers'  Charitable 
Institution,  the  Sum  of  5,0002.  towards  building  Almshouses  to  the  same 
Institution."    After  his  Death,  a  Conveyance  of  Land  was  made  according 

(N}4B«ai.SiS. 
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to  the  requisitions  of  the  Statute  of  9  Geo.  2,  c.  86.     And  the  Bill   has 
been  filed,  against  his  Executors,  for  payment  of  the  Legacy. 

I  confess  that,  at  the  hearing  this  Cause,  I  felt  a  very  strong  desire,  in 
my  own  mind,  to  support*  if  I  could,  this  Legacy  :  because  it  is  perfectly 
clear  that  the  Testator  knew  what  was  going  forward ;  and,  where  there  is 
an  intention  clearly  established,  one  naturally  feels  a  reluctance  at  being 
obliged  to  disappoint  it ;  but  upon  looking  into  the  Cases  (which 
I  have  done  from  the  ^beginning),  I  have  come  to  the  conclu»on  [  *659  ] 
that  I  am  not  able  to  maintain  this  Legacy. 

The  early  Cases  were  all  discussed,  by  Sir  William  Chrant^  in  the  Case 
of  Chapman  v.  Brown  (o),  in  which  he  says :  '^  Upon  the  principle  estab- 
lished  in  the  Case  itself,  it  seems  a  little  extraordinary  that  a  Testator,  hav- 
ing made  no  reference  whatsoever  to  the  case  of  Land  being  already  in 
Mortmain,  the  Court  should  suppose  an  intention  that  he  has  not  in  the  most 
remote  degree  pointed  to."  And  then  ho  says :  ^'  A  Case  directly  in  point 
occurred  before  Lord  JVbr^tn^^on  in  1764,  PtViam  v.  Anderson;  for  there 
2,0002.  was  given  to  build  or  erect  an  Hospital.  That  was  determined  by 
him  to  be  void."  Then  came  the  Case  of  The  Attorney-general  v.  Hatch 
ineon^  to  which  I  have  before  alluded,  in  1775,  where  the  Bequest  was,  ac- 
cording to  the  Report  in  Ambler j  ^'  for  the  purpose  of  Erecting,"  and,  ac- 
cording to  a  Note  in  Browny  ^^  for  erecting  and  building  a  Free  School." 
A  strong  circumstance  there,  was,  that  there  was,  in  the  Parish,  a  piece  of 
Ground  in  Mortmain,  upon  which  a  School  had  formerly  been  erected  ;  and 
it  was  contended  that  the  fact  was  in  the  Testator's  contemplation  ;  and 
the  intention  was  to  erect  a  School  upon  that  Foundation  :  but  Lord  Ba- 
thunt  thought  that,  as  the  Testator  had  not  himself  pointed  to  that  inten- 
tion, it  wns  not  to  be  presumed  by  the  Court." 

In  the  Case  of  The  Attorney  general  v.  Parsons  (/?),  Lord  Eldon  saj^s: 
^'  I  agree  with  the  late  Cases,  which  go  a  great  away  to  establish  that  the 
Court  cannot  put  such  a  construction  upon  the  word  erect^  as  was 
put  upon  that  word  in  former  Cases,  and  that,  prima  fade^  *the  [  *660  ] 
Testator  must  be  taken  to  mean,  by  that  word,  that  Land  shall  be 
bought ;"  alluding  to  what  Lord  Hardwicke  says  in  the  Case  of  The  Attorney' 
general  v.  Bowles^  where  he  speaks  of  the  word  Erects  and  refers  to  the  word 
as  implying  not  merely  the  fabrication  of  the  Buildings,  but  the  Endowing  and 
Founding  in  that  sense  of  a  Hospital :  '^  I  think  the  good  sense  is  with  the 
later  Cases,  requiring  that  the  Testator,  himself,  should  have  manifested 
hiA  purpose  to  be  sufficiently  answered,  if  they  could  hire  or  beg  Land,  ac: 
cording  to  the  expressions  in  the  different  Cases."    Then  his  Lordship  al* 

(o)  •Vat.^oa.  (ji)  syii.m. 
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ludes  to  certain  Cases,  and  says  :  ^^  I  am  disposed  to  follow  the  later  au- 
thorities, which  are  very  numerous.  In  The  Attorney-general  v.  JVa«A, 
though  the  Demurrer  appears,  in  the  Book,  to  be  allowed  without  any  rea- 
sons, I  have  reason  to  know  Lord  Thurlow*$  opinion  was  that,  if  a  Testator 
directs  a  School  to  be  built,  and  does  not  advert,  himself,  by  words  in  his 
Will,  to  a  purpose  that  the  Land  is  to  be  acquired  otherwise  than  by  Pu^ 
chase,  you  ought  to  infer  that  he  meant  it  to  be  acquired  by  Purchase,  and 
then  it  will  not  do." 

In  the  Case  of  The  Attorney' general  v.  Daviee^  which  was  first  of  all  de- 
cided by  Sir  W.  Orantj  and  then,  on  Appeal,  by  Lord  JEldon^  his  Lordship 
says :  **  Whatever  were  the  Decisions  formerly,  when  Charity  in  this  Court 
received  more  than  fair  consideration,  it  is  now  clearly  established  (and  I 
am  glad  it  is  come  back  to  some  common  sense),  that,  unless  the  Testator 
distinctly  points  to  some  Land  already  in  Mortmain,  the  Court  will  under- 
stand him  to  mean  that  an  interest  in  Land  is  to  be  purchased,  and  the  Gift 
is  not  good."  (j)  When  Lord  Uldon  says  "  understood  to 
[  •661  ]  mean,"  he  •means  that  the  Testator  will  be  understood  so  to 
mean,  by  a  direction  to  build.  Unless  therefore  I  can  collect, 
from  the  words  which  this  Testator  has  used,  something  that  points  to  what 
may  be  considered  as  the  Land  intended  to  be  given,  the  Legacy  cannot  be 
supported. 

But  before  I  observe  upon  the  words,  I  must,  first  of  all,  mention  that 
the  authorities  which  I  have  stated,  are  not,  in  my  opinion,  at  all  affected 
by  what  was  decided  by  Sir  John  Leachj  Vice-Chancellor,  in  the  Case  of 
Johnston  v.  Stvann.  Because,  in  that  Case,  the  Testatrix  had  directed  that 
the  Interest  of  so  much  only  of  the  larger  Fund  which  she  directed  to  be 
applied  for  Charitable  Purposes,  as  should  not  exceed  600Z.,  should  be  ap- 
plied for  providing  the  School-house.  It  is  perfectly  obvious,  therefore,  that 
that  direction  never  could  be  meant  to  be  a  direction  to  build,  for  there 
could  only  be  an  Annual  Sum  of  181.  applied.  I  mention  that,  because  it 
does  not  appear,  from  the  printed  Report  of  the  Judgment,  that  Sir «/. 
Leach  took  notice  of  that  fact ;  but  His  Honor  seems  to  suppose  that  the 
Interest  of  the  whole  of  the  Fund  was  applicable  ;  and  the  Marginal  Note 
so  treats  it ;  whereas,  in  point  of  fact,  it  was  only  the  Interest  of  so  much 
of  the  Fund  as  should  not  exceed  600Z.  that  was  applicable  to  providing  the 
School-house. 

Now,  in  this  Case,  I  do  not  see  that  I  can,  according  to  any  fair  and  rea- 
sonable interpretation  of  the  words  of  the  Bequest,  hold  that  Mr.  Crravee 
did  point  at  the  Land  in  question,  or  any  other  Land  :  for  the  words  are, 
*^  I  give  and  bequeath  to  the  Butchers'  Charitable  Institution,  the  sum  of 

iq)  •  Vat.  644. 
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5,0002.  towards  bailding  Almshouses  to  (which  I  consider  to  mean  the  same 
as  for)  the  said  Institution."  I  admit  that,  if  he  had  said, 
^^  towards  building  the  Almshouses,"  the  Court  might  have  held  [  *662  ] 
that  those  Words  did  point  at  the  Land  ;  but  he  has  used  gene- 
ral terms.  Therefore,  though  I  have  no  doubt,  in  my  own  mind,  what  he 
intended,  I  am  bound  to  say,  as  a  Judge,  that  he  has  not  so  expressed  his 
intention  as  to  enable  me  to  order  the  Legacy  to  be  piud.  At  the  same 
time,  it  is  so  fit  a  Case  to  be  brought  under  the  consideration  of  the  Court, 
that  the  Bill  ought  to  be  dismissed  without  Costs  (r). 


Wood  v.  Preston. 

Under  an  Order  dismissing  a  Petition  on  hearing  the  Affidayits  in  support  of  it,  read,  the  Re- 
spondent will  be  allowed  the  Costs  of  ail  the  Affidayits  on  both  sides. 

The  following  Note  was  copied,  with  The  Vtct'Ohancellar's  permission, 
from  a  Note-book  belonging  to  him. 

^^  If  a  Petition  is  presented,  and  Affidavits  made  in  Support  and  in  Op- 
position, and,  on  hearing  the  Petition  and  several  of  the  Affidavits  in  sup- 
port, the  Court  orders  the  Petition  to  be  dismissed  with  Costs,  and  the  Or- 
der is  drawn  up  stating  the  Petition,  and  on  bearing  the  Affidavits  of  A.  B. 
&c.  (the  Affidavits  that  were  read),  the  Court  orders  the  Petition  to  be  dis- 
mbsed  with  Costs :  Master  Eden  informed  me  that  all  the  Masters  were  of 
opinion  that,  in  taxing  the  Costs,  they  would  give  the  Respondent  the  Costs 
of  all  the  Petitioner's,  as  well  as  of  all  the  Respondent's  Affidavits." — 
January  29, 1829. 

'*  He  afterwards  told  me  that  the  Clerks  in  Court  agreed  to  this." 


•Brown  v.  Pocook.  [  •  668  ] 

1884 :  8th  December. — FtfM  Covert. — SeparaU  Property. 

A  Gift  for  the  separate  Use  of  a  single  Woman  without  anticipation,  will  not  prevent  alienation 
by  her,  unless  it  is  made  with  reference  to  an  intended  Marriage. 

Lady  Pococe,  Widow,  by  a  Codicil  to  her  Will,  dated  the  6th  of  July 
1817,  after  reciting  that  it  was  her  Intention  to  make  some  Provision  for  the 

(r)  Affirmed  by  the  Lord  ChaneeUor,  ISth  November  1834. 
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three  Infant  ChiMren,  Daughters  of  the  Plaintiff,  James  Edward  Brotim, 
gave  the  Sum  of  6,000/.  to  the  Defendants,  Isaac  Pocock  and  John  Innes 
Pocock^  the  Executors  named  in  her  Will,  upon  Trust  to  lay  out  and  invest 
the  same  in  Government  or  Real  Securities,  and  to  stand  possessed  thereof, 
and  of  the  Interest  and  Dividends  thereof,  upon  certain  Trusts  until  the  said 
three  Children  should  respectively  attain  the  age  of  21  Years,  and,  there- 
after, to  pay  the  whole  of  the  Interest  to  the  said  Children,  for  their  repec- 
tive  Lives,  in  equal  Shares.  And,  in  case  of  the  Marriage  of  any  one  or 
more  of  the  said  three  Children,  the  Testatrix  directed  that  one  equal  third 
Part  or  Share  of  and  in  the  said  Trust  Funds,  Monies  and  Premises,  should 
be  in  Trust  for  the  sole,  separate  and  peculiar  Use  of  such  Daughter  or 
Daughters  of  the  Plaintiff  so  marrying,  during  her  or  their  Life  or  Lives, 
and  the  Dividends  and  Interest  thereof  to  be  paid  to  her  accordingly,  but 
not  by  way  of  Anticipation,  independent  of  any  Husband  or  Husbands  whom 
she  or  they  might  marry,  and  not  to  be  in  any  manner  subject  or  liable  to 
the  Debts,  Engagements,  Power  or  Control  of  such  Husband  or  Husbands, 
and  that,  from  and  after  the  Decease  of  such  Daughter  or  Daughters  so 
marrying,  her  or  their  Share  or  Shares  of  the  said  Trust  Monies  and  Premi- 
ses, should  go  to  their  Child  and  Children,  with  benefit  of  Survivor- 
[  *664  ]  ship  and  Accruer,  in  case  of  the  *Death  of  any  one  or  two  of  the 
said  three  Children  without  leaving  a  Child  who  should  attain  a 
vested  Interest  in  its  Mother's  Share. 

The  Testatrix  made  another  Codicil,  dated  the  16th  of  May  1818,  where- 
by, after  reciting  that  she  had,  by  a  Codicil  to  her  Will,  made  Provision  for 
the  three  Infant  Children,  Daughters  of  the  Plaintiff,  James  Edward  Brown, 
of  6,0002.,  in  Trust  for  the  Benefit  of  the  said  three  Children  in  manner 
mentioned  in  the  said  Codicil,  and  that  the  said  James  Edward  Brotvn  had 
a  fourth  Child,  a  Daughter ;  she  declared  that,  notwithstanding  the  said 
Codicil,  the  6,0002.  should  be  in  Trust  for  all  the  Children  of  J,  E.  Brown 
living  at  his  Decease  or  bom  in  due  time  afterwards,  in  equal  Shares,  with 
the  like  Powers  as  in  the  said  Codicil  mentioned. 

The  Testatrix  died  on  the  6th  of  July  1818.  The  Plaintiffs,  Ann  Eliza, 
leth  Brown,  Sarah  Elizabeth  Brown,  Charlotte  ElizabeOi  and  Marianne 
Elizabeth  Brown,  were  the  Infant  Children  of  James  Edward  Brown,  re- 
ferred to  in  the  Codicils. 

Under  the  Decree,  the  Executors  paid  the  6,000/.  into  Court  to  the 
Account  of  the  Plaintiffs  the  Infants,  and  that  Sum  was  afterwards  laid  out 
in  the  purchase  of  8,1492.  8«.  Three  per  Cents.,  which,  by  accumulation, 
became  increased  to  8,6132,  2s.  2d.  like  Stock. 

Ann  Elizabeth  Brown  attained  21  on  the  9th  of  April  1832.  She  after, 
wards  agreed  lo  6611  a  redeemable  Annuity  of  402. 10a.  to  John  Eovil^  for 
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her  Life  ;  and,  by  a  Deed  of  the  22d  of  June  1832,  after  reciting 

the  Contract  for  the  Sale  of  the  Annuity,  to  bo  secured  by  •an     [  *665  ] 

Assignment  of  her  Fourth  Part  of  the  Dividends  of  the  8,613^ 

2s,  2d,  Stock,  she  assigned,  to  ffovil,  her  Share  and  Interest  in  the  Stock, 

upon  Trust,  thereout,  to  pay  and  keep  down  the  Annuity. 

Sarah  Elizabtth  Browri  died  unmarried,  in  July  1832,  whereby  Ann 
Elhabeth  Brown  became  interested  in  one  Third  of  the  Stock.  In  October 
1832,  she  married  Samuel  Andrews, 

By  an  Order  of  the  Lord  Chancellor^  made  on  the  26th  of  March  1834 
(a),  on  the  Petition  of  Hovil,  it  was  ordered,  that  2,845/.  11«.  bd.  Three 
per  Gents.,  being  one  Third  of  8,536Z.  14<.  4cZ.  like  Stock,  then  standing 
in  the  name  of  the  Accountant-  general,  in  Trust  in  the  Cause,  being  the 
Balance  of  the  8,613Z.  2a.  2d.  Stock  after  payment  of  certain  Costs,  should 
be  carried  over  to  an  Account,  to  be  intituled,  "  Mrs.  ^nrfr^Ws  Account ;" 
and  that,  out  of  the  Dividends,  the  Annuity  should  be  paid  to  novil  during 
the  Life  of  Mrs.  Andrews,  or  until  further  Order. 

Mrs.  Andrews  having  contracted  to  sell  an  Annuity  of  121.  15«.,  for  her 
Life,  to  a  person  named  Mortimer ,  for  8002.,  out  of  which  it  was  agreed  that 
HoviTa  Annuity  should  be  repurchased,  and  that  the  payment  of  the  An- 
nuity  of  722.  15«.  should  be  secured  out  of  the  future  Dividends  of  the 
2,845Z.  lis.  5d.  Stock,  she  and  her  Husband  presented  a  Petition  praying 
that  the  Dividends  of  the  2,8452.  lis.  5d.  Stock  nught  be  paid  to  Mortimer^ 
during  the  Life  of  Mrs.  Andrews,  or  until  further  Order. 

•Sir  m,  Sugden,  for  the  Petitioners,  said  that  it  had  been  de-     [  •666  ] 
cided  that  a  Gift  for  the  separate  use  of  a  Woman,  without  An- 
ticipation, will  not  prevent  Alienation  by  her,  unless  it  is  made  with  re- 
ference to  a  Marriage  then  in  Contemplation  (5). 

Mr.  Spurrier,  appeared  for  Hovil,  whose  Annuity  was  to  be  paid  oflF. 

The  Vice-  Chancellor  made  an  Order  as  prayed. 


M— K 


Evans  v.  Hughbs. 

1834:  9th  December.— Procfibe. — Amendmait. 

Plaintiff,  after  Defendant  had  answered,  amended  by  adding  another  Defendant    After  that 

Defendant  had  answered,  Plaintiff  again  moved  to  amend,  not  requiring  any  Answer  from 

the  original  Defendant.    Motion  granted. 

Dependant,  in  his  Answer,  admitted  that  he  was  in  Possession  of  certain 

{a)  See  Broum  v.  Poeock,  2  Myl.  &  Keen,  189  j  and  2  Russ.  &  Mylne,  210. 
(ft)  See  Woodmeston  t.  Walker,  2  Bass.  &  MyL  197 ;  Jones  y.  Salter,  ibid.  208 ;  md  Newton 
T.  Beid,  ante,  Vol  IV.  p.  UK 
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Deeds  which  the  Bill  sought  to  have  delivered  up,  but  said  that  they  belong* 
ed  to  another  Person,  whom  he  named.  The  Plaintiff  then  amended  his 
Bill,  bj  making  that  other  person  a  Defendant. 

After  that  Defendant  had  answered,  Mr.  Parker^  for  the  Plaintiff,  again 
moved  to  Amend,  not  requiring  any  Answer  from  the  original  Defendant. 

The  Vice' Chancellor,  said  that  the  amended  Bill  must  be  considered  as  an 
onginal  one,  with  respect  to  the  new  Defendant;,  and  that  the  Case  was 
within  the  spirit  of  the  13th  Order. 

Motion  granted,  the  Plaintiff  undertaking  not  to  serve  the  original  De- 
fendant with  a  Subpoena  to  answer  the  Amendments. 


[  •667  ]  •Partington  v.  Baillib. 

1834:  2SdDecemher,-^Practice,—Dismi8aalofBiU. 

The  Solicitor  for  some  of  the  Defendants  was  Agent  for  the  rest.  The  former  were  entitled 
to  move  to  dismiss,  and  they  moved  acordinglj ;  bat  no  Order  conld  be  made,  as  the  Time 
for  the  other  Defendants  to  answer  the  Amendments  has  not  expired.  Motion  refused,  with 
Costs,  as  the  Solicitor  mnst  have  known  that  the  Motion  could  not  succeed. 

The  Solicitor  for  some  of  the  Defendants,  was  also  Town  agent  to  the  So- 
licitor for  the  others.  The  first  mentioned  Defendants  were  entitled  to  move 
to  dismiss  the  Bill  for  want  of  Prosecution,  and  a  Notice  of  Motion  to  that 
effect,  signed  by  their  Solicitor,  had  been  served  upon  the  Plaintiff.  With 
respect  to  the  other  Defendants,  the  Bill  had  been  amended,  and  the;/  had 
been  served  with  Subpoenas  to  answer  it;  but  their  time  for  amwering 
had  not  expired. 

Mr.  Koe  now  moved  to  dismiss  the  Bill  as  against  the  first-mentioned 
Defendants. 

Mr.  Parker,  for  the  Plantiff,  submitted  that,  though  the  Parties  on  whose 
behalf  the  Motion  was  made,  were  in  a  situation  to  move  to  Dismiss,  their 
Solicitor,  when  he  gave  the  Notice  of  Motion,  must  have  known,  as  Agent 
for  the  other  Defendants,  that  the  Cause  was  in*  such  a  state  with  respect 
to  them,  that  the  Plaintiff  could  successfully  oppose  the  Motion,  and  there- 
fore, that  the  Motion  ought  to  be  refused  with  Costs. 
The  Vice  Chancellor  : 

As  the  Solicitor  who  signed  the  Notice  of  Motion,  was  Agent  for  the  other 
Defendants,  he  must  have  known  what  was  the  situation  of  the  Cause  with 
respect  to  them,  and,  consequently,  that  a  Motion  to  Dismiss,  made  on  be- 
half of  the  Defendants  for  whom  he  was  SoUcitor,  could  not  succeed.  The 
Court  ought  not  to  aUow  a  Person  to  make  use  of  his  Knowledge  of  the  Prac- 
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tice  of  the  Court,  merely  to  extort  Costs,  and,  therefore,  I  shall  refuse  the 
Motion  with  Costs. 


-4-^«— »4 


•Gully  V.  Van  Bodicoate  and  0thbr8«  [  'ees  ] 

1834  :  ISth  December. — Praetiee, — DUmiasal — ConBtmetion  of2^lh  Order  of  \S33. 

Threatening  Defendants  who  have  not  answered,  with  an  Attachment,  withoot  issuing  one,  is 
not  using  dne  diligence,  to  get  in  their  Answers,  so  as  to  preyent  another  Defendant  from 
moTing  to  dismiss.  A  Defendant  may  move  to  dismiss  after  the  expiration  of  Two  Months 
from  the  Time  when  his  Answer  was  to  be  deemed  sufficient,  although,  owing  to  the  Answers 
of  the  other  Defendants  not  being  filed,  the  time  for  amending  the  Bill  has  not  expired. 

The  Answer  of  the  Defendant  Oihion  was  filed  on  the  9th,  and  the  An- 
swer of  the  Defendant  iK^/cfen,  on  the  10th  of  May  1834  ;  since  which  time 
no  further  Proceedings  had  been  taken  as  to  them. 

Mr.  Cooke  now  moved  to  dismiss  the  Bill,  for  want  of  Prosecution,  as 
against  those  Defendants.  He  said  that  two  Lunar  Months  had  expired  af- 
ter their  Answer  to  be  deemed  sufficient,  without  reckoning  the  Interval  be- 
tween the  last  Seal  aflier  Trinity  and  the  first  Seal  before  Michaelmas  Term. 

Mr.  Metccdfe,  for  the  Plaintiflf,  referred  to  the  26th  Order  of  1833,  and 
said  that  the  Answer  of  a  third  Defendant  had  been  recently  filed ;  and  that 
the  time  allowed,  by  the  13th  Order  of  1831,  for  a  Plaintiflf  to  amend,  in  the 
Case  of  several  Defendants,  was  six  Weeks  after  the  last  Answer  should 
have  been  deemed  sufficient ;  that  that  time  had  not  expired  with  respect 
of  the  Answer  which  had  been  last  filed  ;  that  the  Answers  of  the  other  De- 
fendants had  not  yet  been  put  in,  and,  therefore,  the  Motion  was  premature. 

Mr.  CooJcBy  in  reply,  said  that  the  intention  of  the  26th  Order  of  1833 
was  merely  to  prevent  a  9ole  Defendant  from  moving  to  Dismiss  before  the 
time  for  amending  the  Bill  had  expired,  and  never  could  be  intended  to  de* 
prive  one  of  several  Defendants,  who  had  duly  answered  the  Bill, 
from  moving  to  Dismiss,  for  want  of  Prosecution,  •after  the  expi-  [  •669  ] 
ration  of  two  Months  from  the  time  when  his  Answer  was  to  be 
deemed  sufficient,  although,  if  no  Application  to  Dismiss  should  be  made, 
a  Plaintiflf  might  be  entitled  to  amend  within  six  Weeks  after  the  last  Answer 
in  the  Cause  was  to  be  deemed  sufficient ;  and  that,  if  the  Construction  of 
the  26th  Order  of  1883  contended  for  by  the  Plaintiflf,  should  be  adopted, 
the  words  '*  ob  to  such  DefendantSj'  which  occur  in  it,  could  have  no  mean* 
ing. 

The  Yiob-Chanobllor  : 

Before  the  Orders  of  1833  were  made,  I  had,  in  several  instaneefl,  de- 
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cided,  upon  the  Construction  of  the  16th  Order  of  1831,  that  a  Defendant 
was  entitled  to  move  to  Dismiss  for  want  of  Prosecution,  when  he  could 
bring  his  Case  within  that  Order,  notwithstanding  the  time  limited,  bj  the 
13th  Order  of  1831,  for  amending  the  Bill,  had  not  expired.  The  26th 
Order  of  1833,  was  made  merely  to  prevent  a  Motion  to  dismiss  being  made, 
where  the  time  for  amending  had  not  expired  as  against  the  Defendant 
moving  t-o  Dismiss  :  and  I  think  that  th^  Construction  of  that  order,  con- 
tended for  by  Mr.  Cooke,  is  the  true  Construction.* 


Mr.  Metcalfe  then  said  that  the  Plaintiff's  Solicitor  had  made  an  Affida- 
vit, stating  that  he  had  frequently  called  upon  the  Clerk  in  Court  for  the 
Defendants  who  had  not  answered,  and  had  threatened  an  Attachment,  and 
therefore  that  due  Diligence  had  been  used  to  get  in  their  Answers,  within 

the  Terms  of  the  16th  Order  of  1831. 
[  *670  ]         *Mr.  Cooke  contended  that  the  Plaintiff  ought  to  have  issued 
an  Attachment  against  the  Defendants  who  had  not  answered  : 
and 

The  Vtce-  Chancellor  was  of  that  opinion. 

Mr.  Metcalfe  then  undertook  to  Speed. 


The  Attorney-General  v.  The  Goldsmiths'  Company. 

1 S34 :  1 2th  Dedember. — PUading. — Multijraiousness, 

An  Information  after  stating  a  Will  by  wbif h  ropertj  was  giren  to  the  Defendants,  for  the 
purpose  of  making  Loans  to  young  Men  free  of  the  Company,  to  assist  them  in  Trade  and 
otherwise,  alleged  that  divers  other  Donations  and  Bequests  Lad  been  made  to  the  Company, 
for  the  purpose  of  making  Loans  to  young  Men,  for  their  advancement  in  Business,  or  in 
Life,  and  prayed  that  the  Principal  and  all  other  like  Gifts,  to  the  Company,  for  Loans 
might  be  established,  &c.  Held  that  the  Information  was  maltifarious,  though  the  Compa- 
ny were  the  only  Defendants  to  it. 

•  

The  Information  stated  that,  in  1491,  or  thereabouto,  Thomas  Wood,  a 
Citizen  and  Goldsmith  of  London,  did  by  his  Will,  or  some  valid  Convey- 
ance or  Deed  of  Gift,  demise,  give  or  convey  a  plot  of  Ground  in  Cheap- 
side,  with  the  Houses  and  Shops  thereon  erected,  to  the  Goldsmiths'  Com- 
pany, together  with  certain  Monies  and  other  Effects,  upon  Trust  to  receive 
the  Bents  and  Profits  of  the  said  Land,  Houses  and  Shops,  and  to  lay  out 
and  invest  the  said  Monies  and  other  Effects,  and  receive  the  Interest,  In- 

•  Pwoock  ▼.  6tetrwr,  reported  ooie,  553,  was  decided  when  the  Ordert  of  1881  were  in  force. 
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come  and  Profits  thereof ;  and,  from  time  to  time,  to  lend  out,  each  Monies 
as  should  be  received  by  them  in  respect  of  the  said  seycral  Premises,  to 
young  Men  being  Free  of  the  Company,  and  particularly  to  such  before, 
mentioned  young  Men  as  should  be,  from  time  to  time,  the  Tenants  or  Oc- 
cupiers of  any  of  the  said  Shops,  as  and  for  Stocks  and  Capital,  for  the  pur^ 
poao  of  assisting  such  young  Men  to  carry  on  their  Trade  in  the  said  Shops 
and  otherwise :  that,  upon  Wood^s  Death,  the  Company  entered  into, 
and  bad,  ever  since,  continued  in  possession  or  receipt  of  the 
Bents  *and  Profits  of  the  Houses  and  Shops,  and  accepted  the  [  *671  ] 
Charitable  Trusts  reposed  m  them  as  aforesaid  :  that,  for  many 
years  past,  no  part  of  the  Rents,  Interest,  or  Profits  of  the  Houses,  Shops, 
Monies  and  Premises  had  been  lent,  by  the  Company,  to  young  Men  free  of 
the  same,  but  had  been  applied  to  the  general  purposes  of  the  Company  : 
that  divers  other  Bequests  and  Donations  had  been  made  to  the  Company ^ 
for  the  purpose  of  making  Loans  to  young  Men  for  their  advancement  in 
Business  or  in  lAfe^  but  no  part  thereof  had,  for  a  great  number  of  years, 
been  applied  for  any  such  Charitable  Purposes  as  aforesaid :  that  the  afore- 
said several  Charitable  Donations,  Legacies  or  Devises,  and,  particularly, 
the  Donation  or  Devise  of  the  said  Thomas  Woody  ought  to  be  established, 
and  the  aforesaid  several  Bents,  Interest,  Profits,  Proceeds,  Accumulations 
and  Sums  of  Money,  ought  to  be  lent  out  in  the  manner  directed  and  intend- 
ed by  the  said  Thomas  Wood  and  the  other  Donors  beforementioned,  or 
otherwise  applied  as  nearly  according  to  the  Directions  and  Intentions  of 
the  several  Donors  as  might  be,  or  for  some  other  Charitable  Purposes  or 
Purpose  similar  thereto.  The  Information  charged  that  the  Company  had, 
from  time  to  time,  been  possessed  of  divers  large  Sums  of  Money  constituting 
part  of  their  General  Corporate  Property,  and  which  they  had,  from  time  to 
time,  laid  out  in  the  Stocks  and  on  other  Securities,  and  also  in  the  purchase 
of  Lands,  and  that  the  Bents,  Interest,  Profits  and  Proceeds  of  the  said 
Lands,  Houses,  Shops,  Monies  and  Premises,  and  the  accumulations  thereof, 
were  then  blended  with  their  General  Corporate  Property ;  and  that  the 
said  several  Sums  ought  to  be  set  apart  and  secured,  together  with  the  fu- 
ture Bents  and  Profits  of  the  said  Houses,  Shops  and  Premises, 
and  the  Interest  and  Proceeds  of  the  said  other  ^Monies  and  [  *672  ] 
Premises,  for  the  due  application  thereof  for  the  time  to  come  ; 
and  that  a  Scheme  ought  to  be  framed  to  secure  the  due  performance  of  the 
said  Charitable  Purposes:  that  the  Company  had,  in  their  custody  or  power, 
the  Will  or  Deed  of  Gift  of  the  said  Thomas  Wood,  and  also  other  Wills 
relating  to  the  Charitable  Trusts  aforesaid,  or  the  Probate,  or  some  other 
Copies  of  or  Extracts  from  the  said  Wills,  or  Entries  or  Becords  relating 
thereto,  and  also  divers  Deeds^  Copies  of  and  Extracts  from  Deeds,  Will 
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Books,  minute  Books,  and  other  Book,  Books  of  Accounts  and  other  Pa. 
pers  and  Writings  relating  to  the  said  Charitable  Donations,  Devises  or  Be- 
quests, and  to  the  several  Matters  aforesaid,  or  some  of  them,  and  that  they 
ought  to  set  forth  a  Schedule  thereof,  and  to  leave  the  Originals  with  their 
Clerk  in  Court.  It  prayed  that  Wood's  ChAtitjj  and  all  other  (if  any) 
like  Gifts  and  Bequests  to  the  Company  for  Loans,  might  be  established, 
and  the  due  performance  of  the  said  Charitable  Trusts  enforced  for  the  fu- 
ture ;  and  that  a  Scheme  might  be  framed  for  that  purpose ;  and  that  Ac- 
counts might  be  taken  of  all  the  Messuages  or  Tenements,  Estates,  Rents, 
Interest,  Monies  and  Premises  beforementioned,  and  of  the  manner  in  which 
the  same  and  every  part  thereof,  bad  been,  from  time  to  time,  applied,  laid 
out  and  invested. 

The  Company  demurred  to  the  Information,  because  it  was  exhibited 
against  ihem^for  several  and  distinct  matters^  which  ought  not  to  be  joined 
together  in  one  Information. 

Sir  E.  Sugdenj  Mr.  Knight  and  Mr.  Lovaty  in  support  of  the  Demurrer, 
said  that  the  Relators  had  no  grounds  ivhatever  for  the  statement 
[  *678  ]  in  the  Information,  *as  to  the  existence  of  other  Bequests  and 
Donations,  and  that  the  charge  of  misapplication  was  introduced 
merely  to  meet  one  of  the  Objections  that  was  made  to  the  Information  in 
The  AUomey-general  v.  The  Merchant  Tailors^  Company  (a)  ;  that  there 
the  Sums  were  small,  and  the  objects  of  all  the  Charities  were  the  same  ; 
but  here  a  Real  Estate  was  to  be  administered ;  and  the  Charities  were  not 
confined  to  young  Men,  Members  of  the  Company,  or  indeed  of  any  partic- 
ular description  whatever :  that,  by  Wood's  Will,  a  special  Trust  was  raised 
in  favour  of  the  Occupiers  of  the  Houses,  and  therefore  they  ought  to 
have  been  made  Parties  to  the  Suit. 

[The  Vtce-Chancellorj  after  reading  the  Interrogatories^  said:  There  is 
no  Charity  that  ever  existed  in  the  hands  of  this  Company,  that  might  not 
be  brought  forward  under  these  Interrogatories.] 

Mr.  Cooper  J  for  the  Relators. 

The  language  of  the  Demurrer  is  peculiar  :  it  is  not  in  the  ordinary  form 
of  a  Demurrer  for  Multifariousness.  It  does  not  proceed  on  the  ground 
that  the  Information  unites  distinct  matters  as  against  different  Defendants, 
but  matters  which  might  be  made  the  subjects  of  several  different  Informa- 
tions against  the  same  Defendants.  Here  there  is  one  set  of  Defendants 
only ;  and  matters  capable  of  being  separated  from  each  other,  may  be  in- 
troduced into  the  same  Bill  or  Information  against  the  same  set  of  Defen- 
dants, or  against  an  only  Defendant.     Is  it  not  the  best  course  to  comprise, 

(a)  Ante^  p.  2S8 ;  and  1  Myl.  &  Keen,  189. 
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in  one  Information,  all  the  Donations  and  Bequests  which  have 
been  made  to  the  Company,  for  the  purpose  of  making  Loans  ? 
•The  Company,  instead  of  being  put  to  any  extraordinary  Ex-    [  •674  ] 
pense  by  such  a  course,  will  be  saved  Expense  by  it.    The  doc- 
trine respecting  Multifariousness  was  first  introduced  into  this  Court  by 
our  Ecclesiastical  Chancellors.    The  Prax.  Aim.  Cur.  Cane.  vol.  2,  p. 
493,   contains   the  following  form  of  a  Demurrer  for  Multifariousness: 
'^  These  Defendants,  by  Protestation,  &c.  and  for  cause  of  Demurrer  there- 
unto, these  Defendants  say  that  the  said  Bill  containeth,  in  itself,  several 
and  distinct  Charges,  for  several  and  distinct  Matters  against  several  and 
distinct  Defendants,  which  have  not  any  relation  or  reference  the  one  with 
the  other,  whereby  the  said  Bill  is  drawn  to  a  great  and  unnecessary  length 
of  above  120  sheets  of  paper." 

The  form  of  a  Demurrer  for  Multifariousness  is  given  in  Willis  on  Plead- 
ing, 404.  That  work  received  the  sanction  of  Lord  Bedesdale^  before  pub- 
lication. Berke  v.  Harris  (i).  Lord  Bedesdale^  in  his  Treatise  on  Plead- 
ing, says  :  **  The  Court  will  not  permit  a  Plaintiff  to  demand,  by  one  Bill, 
several  matters  of  different  natures  against  several  Defendants ;  for  this 
would  tend  to  load  each  Defendant  with  an  unnecessary  b^then  of  Costs, 
by  swelling  the  Pleadings  with  the  state  of  the  several  Gldms  of  the  other 
Defendants,  with  which  he  has  no  connexion.  A  Defendant  may ,  therefore, 
Demur,  because  the  Plaintiff  demands  several  matters,  of  different  natures, 
of  several  Defendants,  by  the  same  Bill  (e)*" 

In  The  Attorney-general  v.  The  Merchant  TaUorif  Company y  your  Hon- 
or is  reported  to  have  said :  *'  In  my  opinion  this  Demurrer 
ought  not  to  be  allowed.    •These  eight  Charities  are  so  directed     [  •675  ] 
to  the  same  objects,  that  it  would  be  improper  to  File  separate 
Informations  as  to  them." 

The  Yioe-Chanoellor  : 

I  cannot  persuade  myself  that  the  doctrine  respecting  Multifariousness, 
is  confined  within  such  narrow  limits  as  Mr.  Cooper  has  represented  it  to 
be.  For  I  apprehend  that,  besides  what  Lord  Bedeedale  has  laid  down  up- 
on the  subject,  there  is  a  Bole  arising  out  of  the  constant  practiee  of  the 
Court,  and  that  it  is  not  eompetent,  where  A.  is  sole  Plaintiff,  and  B.  is 
sole  Defendant,  for  A.  to  unite,  in  his  Bill  against  jB.,  all  sorts  of  matters 
wherein  they  may  be  mutually  concerned.  If  such  a  mode  of  proceeding 
were  allowed,  we  should  have  A.  filing  a  Bill  against  £.,  praying  to  fore- 
close one  Mortgage,  and,  in  the  same  Bill,  praying  to  redeem  another,  and 
asking  many  other  kinds  of  Belief  with  respect  to  many  other  subjects  of 
complaint. 

(6)  Hardres  387.  (e)  Tveat  PleMl  dd  Edit.  147. 

Vol.  V.  *8 
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This  Court  so  far  follows  the  practice  of  Courts  of  Law,  as  that  its  Judg- 
ment is  given  on  one  Case  ;  and  though,  at  Law,  where  the  Action  is  an 
Action  of  Debt,  you  may  declare  both  upon  a  Specialty  and  on  a  Simple 
Contract,  yet  you  cannot  join,  in  one  Action,  Covenant,  Case,  Trover,  De- 
tinue, &c.  So  this  Court  requires  that  one  subject  should  be  presented  to 
it  for  its  Decision,  and  it  will  not  allow  itself  to  bo  called  upon  to  pronounce 
different  Decrees,  on  several  totally  distinct  matters.  Therefore,  such  a 
course  as  the  present,  ought  not  to  be  permitted.  For  what  does  this  Infor- 
mation do  ?  It  states,  first,  that  there  is  a  Charity  for  the  benefit  of  young 
Men  being  Free  of  the  Company,  and  then  it  states  that  divers 
[  *676  1  other  Bequests  have  been  made,  to  the  Company,  *for  the  pur- 
pose of  making  Loans,  to  young  Men,  for  their  advancement  in 
Business  or  in  Life.  Now  there  may  be  a  thousand  such  Charities  for  mak- 
ing Loans  to  young  Men  of  different  descriptions ;  but  how  could  the  Qourt, 
by  one  Decree  and  one  Scheme,  embrace  such  multifarious  matters?  If 
it  had  been  so  alleged  in  the  Information  as  to  show  that  the  character  of 
all  these  other  Bequests,  was  homogeneous,  though  there  might  be  minute 
differences  between  them,  they  might  all  have  been  comprised  in  the  same 
Information.  But,  herci  there  is  a  total  want  of  any  such  Allegation,  and, 
therefore,  I  must  suppose  that  the  other  Bequests  and  Donations  are  total- 
ly distinct  from,  and  in  no  way  homogeneous  with  the  principal  object  of 
the  Suit.  This  Demurrer  is  grounded  upon  the  acknowledged  practice  of 
the  Court,  and,  therefore,  it  must  be  allowed. 


Babwiok  v.  Ward. 

1885 :  19th  Jannaiy.-^Procftce.— Pro  confeito, 

A  Canae  may  be  advanced  for  the  purpose  of  taking  the  Bill  pr  oonfato. 

This  was  a  Foreclosure  Suit.  The  Cause  had  been  advanced  in  order 
that  the  Bill  might  be  iiken pro  confesso  (a). 

Mr.  Parker^  on  applying  that  the  Bill  might  be  taken  pro  conftsBOj  sta- 
ted that  the  Master  of  the  Rolls  (Sir  O.  C.  Pepyi)  had  ruled  that  the 
Court  had  no  power  to  advance  a  Cause  in  order  that  the  Bill  might  be 
taken  pro  confe%9o. 

The  Vxce-  Chancellor  said  that  in  a  Case,  of  which  he  had  a 
[  ^eTT  ]     Note,  Lord  Eldon  had  decided,  after  Argument,  'that  a  Cause 
might  be  advanced  for  the  purpose  of  taking  the  Bill  pro  confes- 
90.    And,  accordingly,  the  Bill  m  this  Cause,  was  taken  pro  confesso. 

(a)  See  Aifar  v.  Km,  ant§,  YoL  IV.  p.  498. 
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The  following  is  a  Copy  of  the  Note  above  alluded  to  : 

Botton  V.   GHasford. 

A  Serjeant  at-Arms  was  granted.  He  returned,  non  est  inventus.  The 
Return  was  indorsed  on  the  Writ,  but  never  filed.  Then  a  Sequestration 
issued,  and,  on  that  being  returned,  the  Bill  was  set  down  to  be  taken  pro 
canfesso.  Afterwards,  an  Order  was  obtained  to  advance  the  Cause,  so  that 
it  might  be  at  the  head  of  the  Paper  on  a  particular  day ;  and  then  a  De- 
cree was  made  on  the  Sill  so  taken  pro  eonfesso. 

In  Mchaelmas  Term  1810,  a  Motion  was  made  to  set  aside  the  Decree, 
for  Irregularity,  on  two  grounds :  first,  because  the  Return  of  the  Serjeant- 
atrArms  was  not  filed :  and,  secondly,  because  the  Cause  had  been  advanc- 
ed. 

But  the  Motion  was  refused  after  long  Argument. 

Sir  S.  Romilly^  Mr.  Richards  and  Mr,  ShadtveU,  for  the  Plaintiff.  Mr. 
Leaeh^  Mr.  Bell  and  Mr.  JDowdeswellj  for  the  Defendant. 

Lord  JEldon  gave  Judgment  on  the  first  Point,  on  the  12th  of  November 
1810,  and,  on  the  second,  on  the  8th  of  March  1811. 


•Jones  v.  Jones.  [  •678  ] 

1836:  nth  March.— 0«fiVor.—Co5/f. 

Where  a  Motion  is  made  after  Decree,  in  a  Creditor*!  Sait|  to  restrain  a  Creditor  from  sning  at 
Law,  the  Creditor  is  entitled  to  the  Costs  of  the  Motion. 

This  was  a  Creditor's  Suit. 

On  a  Motion  made,  on  behalf  of  the  Executor  of  the  deceased  Debtor, 
for  an  Injunction  to  restrain  a  Creditor  from  suing  at  Law,  after  Decree,  the 
question  was  whether  the  Creditor  was  entitled  to  the  Costs  of  the  Mo- 
tion. 

Mr.  Koe^  for  the  Executor,  contended  that  the  Creditor  was  not  entitled 
to  the  Costs;  and  cited  Jium.  (a). 

The  Vice-ChaneeUor,  after  consulting  the  Registrar,  said  that  the  Prac- 
tice had  been  otherwise,  and  gave  the  Creditor  the  Costs  of  the  Motion. 

(a)  1  Sim.  &  Sto.  4M. 
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Memorandum. 

The  decision  in  Qrighy  v.  Powell,  reported  ante,  p.  290,  was  affirmed,  bj 
the  House  of  Lords,  on  the  17th  March  1835  ;  and  the  decision  m  Waterton 
v.  Croftf  reported  ante,  p.  502,  was  affirmed  by  the  Lord  Chancellor  (Lord 
Ljfndkuret)  on  the  26th  of  the  same  month. 


Er&atum. 

F.  871,  in  the  Title  and  thronghoat  the  Case,  for  Yardon  read  Jbrdon,  and  add  a  reference  te 
I  Uj\nt  A  Syeea,  416. 


AN 
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TO  THE 


PRINCIPAL  MATTERS. 


ACCOMMODATION  BILL. 
See  Partibs,  3. 

ACCOUNT. 

Where  under  the  usaal  decree  for  an  ae- 
count  of  a  testator's  debts,  a  claim  is 
made  in  respect  of  a  debt  the  amount  of 
which  is  not  ascertained,  the  Master 
ODght  to  take  the  necessary  accounts  for 
ascertaining  the  amount.  Baker  t.  Mar- 
tin, 380 

See  Old  Accounts. — Overshm'  Ac- 
coTJMTs. — Partnership. 

ADMINISTRATION. 
See  Annuity. 

ADMINISTRATOR. 

In  a  suit  against  the  Bank  and  an  adminis- 
trator appointed  under  88  Geo.  3,  c.  87, 
the  Court,  on  motion,  before  decree,  or- 
dered stock  standing  in  the  testator's 
name  to  he  transferred  to  the  Accountant- 
general.  Warburton  v.  HilL  532 
See  ExsouTORs. 

ADVANCING  CAUSE. 

See  Practice,  32. 

ADVERSE  POSSESSION. 

I.  To  a  bill  claiming  title  to  an  estate,  the 
defendant  pleaded  that  the  title  of  the 


party  through  whom  the  plaintiff  claimed, 
accrued  in  1750,  and  that  the  possession 
of  the  estate  had  been,  ever  since,  ad- 
verse to  the  plaintiff  and  to  the  persons 
through  whom  he  claimed.  Plea  over- 
ruled, because  it  did  not  state  particularly 
the  facts  on  which  the  defendant  meant  to 
rely  as  constituting  the  adverse  posses^ 
sion,  and,  therefore,  the  plaintiff  could  not 
know  what  case  he  had  to  meet.  Hard- 
man  V.  Ellames,  640 
2.  A  plea  of  adverse  possession,  to  a  bill 
charging  that  the  defendant  has,  in  his 
custody,  documents  showing  the  plain- 
tiff's title,  must  be  accompanied  with  an 
answer  denying  that  charge.    Ibid. 

AFFIDAVIT. 

If  several  affidavits  are  made  in  support  of 
and  in  opposition  to  a  petition)  and,  on 
bearing  the  petition  and  several  of  the 
affidavits  in  support  of  it,  the  petition  is 
dismissed  with  costs,  the  respondent  will 
be  allowed  the  costs  of  all  the  affidavits 
on  both  sides.  Wood  v.  Preston,  662 
<%e  Contempt,  1. — ^Practicb,  30,  31. 

AGREEMENT. 

The  plaintiff  and  his  wife,  who  was  one  of 
the  children  of  A.,  agreed  with  the  other 
children,  to  divide  equally  A.'s  property 
at  his  death.  The  plaintiff's  wife  died 
before  A.,  and  the  plaintiff  was  her  ad- 
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ministrator.  He  made  an  assignment, 
by  whichi  his  share  passed,  and  after- 
wards filed  a  bill  for  a  specific  perform- 
ance. Held  that  the  agreement  was  val- 
id ;  and  that  the  plaintiff  being  a  trustee 
of  his  share  for  the  assignees,  the  suitwas 
properly  instituted  by  him.  Hyde  v. 
White,  524 

See      Arbitration. — Specific    Pcrform- 

ANCB.--*yEMOOR  AND  PuRCHASCR. 

ALIENATION. 
See  Feme  Covbrte,  3. 

ALMSHOUSES. 
See  Mqrtiiain. 

AJWENDED  BILL. 

Defendant  pleaded  to  the  bill,  npon  which 
the  plaintiff  amended.  The  defendant 
then  filed  a  general  demurrer  to  the 
amended  bill.  Held  that  the  demurrer 
was  regular.  Robertson  v.  Lord  Lonr 
donderry,  226 

AMENDMENT. 

1.  Defendant  filed  a  cross  bill  for  a  dis- 
covery. The  plaintiff  in  the  original  suit 
took  an  office-copy  of,  but  did  not  answer 
the  cross  bill.  Afler  the  hearing  of  the 
original  cause,  defendant  amended  his 
cross  bill  by  praying  relief.  Held  that, 
under  the  circumstances,  he  was  at  lib- 
erty so  to  do.     Seoem  v.  Fletcher,       457 

2.  Plaintiff,  after  defendant  had  answered, 
amended  by  adding  another  defendant. 
AfVsr  that  defendant  had  answered,  plain- 
tiff again  moved  to  amend,  not  requiring 
any  answer  from  the  original  defendant. 
Motion  granted.    Evans  v.  Hughes,    666 

See  Answer,  1. — Plea  and  Plbadinq,  6. 

ANNUITY. 

When  an  annuity  is  secured  bv  a  covenant 
and  warrant  of  attorney,  and  all  the  ar- 
rears have  been  paid,  the  Court  will  not 
restrain  the  -executors  of  the  grantor  from 
paying  his  simple  contract  debts  until 
they  have  set  apart  a  fund  to  answer  the 
future  payments,  unless  a  case  of  past  or 
probable  misapplication  of  assets  is  made 
out.     Read  v.  Blunt.  567 

See  Construction,  1. 

ANSWER. 

1.  Plaintiff  amended  his  bill.  Before  the 
amendments  were  answered  the  suit 
abated.  Plaintiff  then  filed  a  bill  of  re- 
vivor and  supplement,  praying  that  the 
defendants  might  answer  that  bill  to- 
gether with  the  amendments.    The  d»- 


fendants  put  in  an  answer  to  the  bill  of 
revivor  and  supplement  only.  Motion  to 
take  the  answer  off  the  file  for  irregular- 
ity, refused.     Sayle  v.  Graham,  8 

2.  If  a  plaintiff  reads  a  passage  from  the 
answer,  as  evidence,  he  is  compellable  to 
read  all  other  passages  in  the  answer 
which  are  explanatory  of  the  passage 
read,  whether  such  other  passages  are 
connected  in  point  of  grammatical  con- 
struction, or  separated  by  passages  re- 
lating to  distinct  subjects.  Kurse  v. 
Bunn,  225 

3.  An  infonnation  alleged  certain  snms  to 
be  vested  in  the  defendants,  for  certain 
charitable  purposes,  and  that  the  defend- 
ants had  misapplied  those  sums :  it  also 
alleged,  generally,  that  other  snms  were 
vested  in  the  defendants  upon  like 
trusts,  but  did  not  charge  any  misappli- 
cation or  breach  of  trust  with  respect  to 
them.  Held  that  the  defendants  were 
not  compellable  to  answer  the  general  al- 
legation. Attorney-general  v.  Merchant 
Tailors*  Company.  328 

See  Supplemental  Answuu 

APPOINTMENT. 

1.  Where  a  testator  having  a  general  pow- 
er of  appointment  over  a  fund,  exercises 
it  by  will,  probate  duty  must  be  paid  in 
respect  of  the  fund.  Palmer  v.  Whit- 
more,  178 

9.  A  lady  having  four  children  by  her  first 
husband,  and  three  by  her  second,  and 
having  power  to  appoint  a  fund  amongst 
the  former  only,  appointed  it  amongst  all 
her  children  equally,  and  declared  that, 
if  her  children  by  her  first  husband  should 
refuse  to  share  the  fund  with  her  other 
children,  the  whole  fund  should  go  to  her 
youngest  child  by  her  first  husband. 
Held  that  the  appointment  was  not  whol- 
ly void,  but  that  the  first  class  of  children 
took,  each,  one  seventh  of  the  fund,  under 
it,  and  the  other  shares  went  to  them, 
as  in  default  of  appointment.  Sadler  ▼. 
Pratt.  632 

See  Feme  Coverte,  1,  2. — ^Election.— 
Probate  Duty. — ^Trustee  and  Cestui 
que  Trust. 

APPORTIONMENT. 

A.,  on  his  marriage,  grants  a  rent-charge, 
to  his  wife,  out  of  his  estates,  for  her 
jointure;  which  he  secures  by  a  term 
limited  to  trustees.  By  his  will,  he  gives 
his  mansion-house  and  park,  to  his  wife, 
for  life,  and  the  rest  of  bis  estates,  to  B., 
and  directs  that  the  repairs,  painting,  &o. 
of  his  mansion-house  shall  be  paid  for,  by 
sale  of  timber  on  the  premises  devised 
to  B.,  aad   then  be  confirms  the  settl*- 
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ment.  Held  that  the  jointure  is  wholly 
raiseable  oat  of  those  premises.  Gngby 
▼.  PaioeU.  2b0 

ARBITRATION. 

Where  It  is  one  of  the  terms  of  an  agree- 
ment to  refer  disputes  to  arbitration,  that 
the  submission  may  be  made  a  rule  of  a 
court  of  luw,  on  the  application  of  eiiher 
party,  but  which  has  not  been  done : 
Held,  on  demurrer,  that  this  Court  has 
jurisdiction  to  reliore  against  the  award. 
And  the  Court  having  once  exercised  its 
jurisdiction  over  the  award,  will  retain  it, 
although  on  the  coming  in  of  the  answer, 
it  appears  that  the  submission  had  then 
been  made  a  rule  of  a  court  of  law,  by  the 
defendant.     Nichols  v.  Roe,  156 

See  Inclosfre  Act. 

ATTACHMENT. 

See  Contempt,   1. — Marshal   or  Kino's 

fiENCH.-— Sheriff. 

AWARD. 

See  Arbitration. — Inclosurk  Act. 

BANK  OF   ENGLAND, 

See  Administrator. 

BANKRUPT. 

1.  A  trader,  on  his  marriage,  receiyed  a 
fortune  of  5,000/.  with  his  wife ;  and 
settled  a  sum  of  stock  in  trust  for  himself 
for  life,  with  limitations  over  for  the 
benefit  of  his  wife  and  children,  in  the 
event  of  his  becoming  bankrupt  or  insol- 
vent. And  it  was  provided  that,  if  he 
should  survive  his  wife,  and  the  issue  of 
the  marriage  should  fail,  and  he  should 
then  be  or  should  have  been  a  bankrupt, 
15  sixty-sixths  of  the  stock  should  belong 
to  the  wife's  next  of  kin  in  blood.  No 
part  of  the  5,000/.  was  settled;  but  the 
whole  of  the  settled  fund  was  the  hus- 
band*s  property,  and  it  did  not  appear, 
from  any  of  the  expressions  in  the  set- 
tlement, what  was  the  consideration  for 
the  provision  as  to  15  sixty-sixths  of  the 
stock.  Held  that  the  limitations  over  in 
the  event  of  the  bankruptcy  of  the  hu»> 
band,  were  good  as  to  15  sixty-sixths  of 
the  trust  fund,  that  being  the  proportion 
of  the  trust  fund  which  the  wife's  fortune 
would  have  purchased,  but  were  void  as 
to  the  remainder.  Lester  y.  Garland,   205 

3.  In  a  suit  by  the  assignees  of  an  uncertifi- 
cated bankrupt,  for  the  recovery  of  prop- 
erty fraudulently  delivered  by  him  to  the 
defendants,  the  plaintifiTs  read  the  exami- 
nation of  one  of  the  defendants  taken  be- 
fore the  commissioners  on  the  first  day, 
bat  declined    to   read   the   examination 


taken  on  the  second  day,     Ruled  that  the 
whole  must  be  read.  Smith  v.  Biggs.  391 

3.  The  consent  of  the  creditors  of  a  bank- 
rupt tu  the  institution  of  a  suit  by  his  as- 
signees, though  filed  amongst  the  pro* 
ceedings  in  the  bankruptcy,  must  be 
proved.     Uid.  391 

4.  The  evidence  of  a  bankrupt  which,  in 
one  respect,  is  in  his  own  iRVor,  but,  in 
another  respect,  against  himself,  is  re- 
ceivable.   Ibid,  391 

See   Agreement. — Practice,   33. — :Tru8- 
.  TEE  AND  Cestui  que  Trust. 

BEQUESTS. 

See  Will. 

BILL  OF  DISCOVERY. 
See  Amendment. — ^Production    or  Docu- 
ments, 2. 

BILL  OF  EXCHANGE. 
See  .Parties,  3. 

BILL  OF  REVIVOR. 
See  Answer,  1. — Revivor. 

BOND. 
See  Practice,  16,  17. 

CAUSE  AND  CROSS  CAUSE 

1.  In  a  case  of  cause  and  cross  cause, 
where  the  plaintiff  in  the  formei,  is 
abroad  or  cannot  be  found,  the  proper 
course  is  to  stay  the  proceedings  in  that 
suit,  until  the  plaintiff  has  answeied  the 
cross  bill,  and  not  to  order  service  of  the 
subpoena,  to  answer  the  cross  bill  on  his 
clerk  in  court  in  the  original  cause.  Wa- 
tertonv.  Croft.  502 

2.  Proceedings  in  the  original  cause  stayed 
until  the  plaintiff  had  appeared  .to  and 
answered  the  cross  bill.  Bourne  v. 
UaU.  552 

CHARITY. 


1.  The  defendants,  and  other  companies, 
were  formerly  obliged  to  keep  a  stock  of 
corn,  for  the  supply  of  the  market,  and  to 
sell  it  when  the  lord  mayor  directed,  and 
he,  on  some  occasions,  fixed  the  price. 
In  1646,  an  estate,  then  let  for  70/.,  was 
conveyed  in  trust  to  pay,  out  of  the  rents, 
certain  annual  sums  amounting  to  70/. 
One  of  the  sums  was  to  be  paid,  to  the 
company,  for  the  increase  of  their  stock 
of  corn,  for  the  service  of  the  market, 
and  the  residue  of  the  rents  were  given 
to  them  for  the  same  purpose.  Other 
sums  were  given  for  clearly  charitable 
purposes.  The  rents  were  now  more 
than  sufficient  to  pay  the  sums  specified. 
Held  that  the  gin  to  the  company,  was 
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not  a  charity,  and  that,  the  purpose  of  it 
having  failed,  they  were  entitled  to  apply 
it,  and  also  the  surplus  rents  after  making 
the  specified  payments,  to  their  corporate 
purposes.  Attorney-general  ▼.  Haber- 
dashers^  Company,  478 

2.  Testator  devised  an  estate  to  the  Fish- 
mongers' Company,  to  buy  and  distribute 
138  quarters  of  coals,  or  money  to  buy 
coals  at  8J.  per  quarter,  amongst  the 
poor,  and  added  that  the  sum  total  in 
money  for  the  138  quarters,  at  the  price 
aforesaid,  amounted  to  4/.  125.,  and  that, 
if  the  coals  could  be  bought  for  less,  more 
should  be  given.  The  testator  then  gave 
405.  out  of  the  residue  of  the  rents,  to  the 
company,  for  executing  his  will,  and  di- 
rected that  whatsoever  remained,  should 
be  disposed  of  in  repairing  the  baildings 
on  the  estate,  and  to  the  use  of  the  com- 
pany ;  but,  if  they  declined  to  perform 
his  will,  then  that  the  estate  should  go  to 
the.  corporation  of  London  for  different 
charitable  purposes.  Held  that  the  com- 
pany were  not  bound  to  distribute,  either 
in  coals  or  in  m«  ney,  more  than  to  the 
amount  of  4/.  125.  yearly,  and  that  they 
wpre  entitled  to  the  surplus  of  the  rents. 
Inre  Jordon's  Charity,  571 

3.  By  the  Bedford  Charity  Act,  the  trus- 
tees of  the  charily,  who  are  a  body  cor- 
porate, are  empowered  to  remove  the  mas- 
ter of  the  English  school,  for  just  and 
reasonable  cause  ;  and  it  is  provided  that 
if  any  trustee  or  trustees  should  misde- 
mean  himself  or  themselves,  in  any  man- 
ner relating  to  the  charity,  it  should  be 
lawful  for  any  person  to  prefer  a  petition 
to  the  Lord  Chancellor  against  any  such 
trustee  or  trustees,  and  with  or  without 
making  all  or  any  of  the  other  trustees 
parties  thereto,  if  such  person  should  so 
think  fit;  and  the  Lord  Chancellor  is 
authorized  to  cause  the  person  or  persons 
against  whom  the  petition  should  be  pre- 
ferred, to  be  examined,  in  such  manner  as 
should  be  thought  fit,  for  the  discovery 
of  the  truth  of  the  matter  alleged  against 
him.  One  of  the  masters  who  had  been 
dismissed  by  the  trustees,  presented  a  pe- 
tition against  them,  complaining  that  he 
had  been  dismissed  irregularly,  and  not 
for  good  and  reasonable  cause.  Held 
that  the  Court  had  no  jurisdiction  to  en- 
tertain the  petition.  In  re  Bedford 
Charity.  678 

4.  A.  after  reciting  that  he  was  instigated 
by  piety,  for  the  sustentation  of  Ton- 
bridge  School,  and  of  a  student  in  Oxford, 
granted  lands  to  the  Skinners'  Company, 
as  governors  of  the  possessions  of  the 
school  (by  which  title  they  bad  been  then 
lately  incorporated)  to  fulfil  the  uses  ex- 
pressed in  a  schedule  to  the  grant,  and 
which  directed  them  to  make  certain  pay- 
ments to  the  student,  to  the  college  at 


which  he  was  to  be  placed  for  anurting 
the  company,  as  such  governors,  in  pro- 
viding a  master  for  the  school,  to  a 
preacher  for  preaching,  yearly,  before  the 
company,  and  exhorting  them  to  be  bene* 
ficial  maintainers  of  the  school,  and  to 
certain  poor  men  of  the  company.  The 
payments  did  not  exhaust  the  rents  at  the 
time  of  the  grant,  and  the  company,  in 
A.'s  lifetime,  and  with  his  knowledge, 
applied  the  surplus  to  their  own  use,  and 
had  ever  since  continued  to  do  so.  An 
information  claiming  the  surplus  for  the 
school,  was  dismissed.  Attorney-general 
T.  Skinners^  Company.  596 

5-  Testator  bequeathed  5,000/.  to  a  charita- 
ble institution  towards  building  alms- 
houses. Testator,  who  was  a  member  of 
the  institution,  knew  that  it  was  intended 
to  build  the  almshouses,  and  that  a  piece 
of  land  had  been  ofTeied  to  and  accepted 
by  the  institution,  for  that  purpose,  but  no 
conveyance  of  the  land  had  been  exe- 
cuted, though  the  trustees  were  in  pos- 
session, at  the  testator's  death,  and,  af- 
terwards, the  land  was  duly  conveyed  to 
the  trustees.  Held  that  the  bequest  was 
void.     Giblett  v.  Hobson,  651 

See  Ljformation.^-Plea  and  Pleading,  9. 

CHARITY  PETITION  ACT. 

Under  the  Charity  Petition  Act,  where  one 
order  has  been  made  on  petition,  a  subse- 
quent order  may  be  obtained  on  motion. 
In  re  Chipptng  Sodkiry  School,  410 

CODICIL. 
See  Rkpublication.— Will,  16. 

COMMISSION    TO   EXAMINE   WIT- 
NESSES ABROAD. 

It  is  not  necessary  that  the  affidavit  in  sup- 
port of  a  motion  for  a  commission  to  ex- 
amine witnesses  abroad,  should  state 
either  the  names  of  the  witnesses,  or  the 
matters  to  which  they  are  to  be  examined, 
in  a  case  where  it  is  evident  that  such 
examination  is  necessary.  Carbonell  v. 
Bessell.  636 

See  New  Ordebs,  3. 

COMPENSATION. 


A.  agreed  to  sell  an  estate,  tithe-free,  to  B. 
Afterwards,  C,  the  vicar  of  L.  (in  which 
parish  part  of  the  estate  was  situate) 
filed  a  bill  for  tithes  against  the  occupiers 
of  another  part  of  the  estate,  as  also  be- 
ing situate  in  L.  A.  agreed  that  part  of 
the  purchase-money  should  be  set  apart, 
as  an  indemnity  to  B.  against  the  claim 
made  by  C;  which  was  accordingly 
done,  and  B.  paid  the  remainder  of  his 
purchase-money,  and  took  a  conveyance 
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of  the  estate.  C.  died,  and  his  suit  was 
distuiseed  for  want  of  prosecution,  but  the 
indemnity  fund  was  not  transferred  to  A. 
One  of  C/&  successors  iiistitnted  afresh 
suit  for  the  tithes  of  the  sanie  lands. 
Pending  these  proceedings  it  was  dis- 
covered that  those  tends  were  situate  in 
the  parish  of  S.  and  were  titheable  to  the 
rector  of  S.,  and  on  proof  of  those  facta, 
the  latter  suit  was  dismissed  at  the  hear- 
ing. Held  that  B.  was  entitled  to  a  com- 
pensation out  of  the  fund,  for  the  tithes  of 
the  land  situate  in  S.  Crompton  v.  Lord 
Melbourne,  353 

See  Inclosurb  Act. 

CONDUCT  OF  SUiT. 

Notwithstanding  the  Master  may  have  re- 
fused an  application  under  the  56th  order, 
to  take  the  prosecution  of  a  decree  from 
the  plaintiff,  and  commit  it  to  another 
party,  the  Court  is  at  liberty  to  grant  the 
application,  the  Master "s  judgment  not 
bemg  final.     Wyatt  v.  Sadler.  450 

CONSENT   TO   INSTITUTION    OF 

SUIT. 
See  Bakkrijpt,  3. 

CONSTRUCTION. 

1.  Testator  gave  annuities  out  of  any  mon« 
ey  arising  from  whatever  dividends  he 
might  die  possessed  of  in  the  Bank  of 
England,  and  the  residue  of  the  said  div- 
idends to  his  brother  A.  to  enable  him  to 
assist  such  of  the  children  of  his  brother 
F.  as  he  should  find  deserving  of  eneour'' 
agement,  and  upon  the  demise  of  the  an- 
nuitants or  any  of  them,  the  testator  gave, 
each  annuitant's  proportion  of  the  be- 
fore-mentioned dividends,  to  his  brother 
A.,  to  be  at  his  disposal,  bat  the  princi- 
pal to  remain  in  the  Bank.  Held  that 
no  trust  was  created  for  the  chiMren  of 
F.,  but  that  A.  took,  absolutely,  the  can- 
talofthe  testator's  Slock,  subject  to  the 
annuities.     Benson  v.  Wkiitam,  S9 

2.  Testator  devised  aH  his  re&f  estates  to 
trustees,  in  trust  to  convey  his  kinds  in 
W.  to  A.,  when  and  so  soon  as  he 
should  attain  ai  :  but  w  esse  he  should 
die  under  that  age  and  without  leaving 
issue,  then  over ;  and  when  B.  should 
attain  24,  in  trust  to  convey  the  rest  of 
the  real  estates  to  him)  on  his  giving  se- 
curity for  the  annuities  given,  by  the  tes- 
tator, and  executing  certain  deeds,  to  the 
satisfaction  of  the  trustees  :  but  iocase  B. 
should  die  before  he  attained  24,  without 
leaving  issoe,  then  over.  A.  and  B. 
were  both  infants  at  the  testator's  death. 
Held  that  A.  took  a  vested  interest  in 

uon,  to  the  lands  in  W.,  but  that 


.'s  interest  in  the  rest  of  the  estates  was 


contingent  on  his  attaining  24,  and  doing 
the  acts  required.  Phipps  v.  Williams.  44 

3.  Testatrix  bequeathed  her  residue  in  trust 
for  her  daughter  Caroline  for  hfe,  and 
after  her  death  for  her  grand-daughter,  if 
she  should  survive  her  mother  and  attain 
21  ;  but  in  case  she  should  not  survive 
her  mother  and  attain  21,  then  in  trust 
for  such  other  child  or  children  of  the 
testatrix's  said  daughter  as  should  be 
living  at  their  mother's  death ,  to  be  paid 
to  them  after  her  death  as  they  attained 
21,  and  if  all  such  other  childien  of  the 
testatrix's  said  daughter  should  die  be- 
fore attaining  21,  then  in  trust  for  L.  M. 
The  grand-daughter  attained  21,  but 
did  not  survive  her  mother.  Another 
chUd  of  the  testatrix's  daughter  attained 
21,  but  did  not  survive  his  mother,  ader- 
wards  the  daughter  died.  Held  that  the 
bequest  over  to  L.  M.  took  effect.  Mach- 
innon  v.  SewelL  78 

4.  Testator  gave  his  real  and  personal  es- 
tates to  his  wife  for  life,  remainder  to  his 
great  nephew  F.  W.,  son  of  his  late 
nephew,  and  expressed  it  to  be  his  par- 
ticular wish  and  request  that  his  wife,  to- 
gether with  F.  W.'s  grandfather,  should 
superintend  and  take  care  of  his  educa- 
tion, so  as  to  fit  him  for  any  respectable 
profession  or  employment.  Held  that  F. 
W.  was  entitled  to  b«  maintained  and 
educated  during  his  minority,  in  the  man- 
ner described,  out  of  the  income  of  the 
testator's  estates.     Foley  v.  Parry.      138 

5.  Testator  bequeathed  his  residuary  estate 
to  trustees,  in  trust  for  his  wife  for  life^ 
and,  after  her  decease,  **  to  preserve  the 
then  remaining  part  of  my  estate  for  the 
grand-children  of  my  brother  C,  to  be 
by  them  received  in  equal  proportions 
when  th^y  shall  severally  attain  the  age 
of  2^  years,  and  when  the  youngest 
shall  have  attained  the  age  of  25  years, 
and  he  or  she  shall  have  received  their 
final  dividend  or  share  of  my  estate,  the 
trust  shall  cease."  Testator  le!t  his 
widow  and  brother  surviving.  Eight 
grandchildren  of  the  brother  were  in  ex- 
istence at  the  widow's  death,  and  several 
were  born  afterwards.  Held  that  the 
bequest  was  not  void  for  remoteness :  but 
those  only  of  the  grandchildren  who  were 
in  existence  at  the  widow's  decease, 
were  entitled  to  share  in  the  testator's  re- 
siduary estate.    Kevern  v.  Williams.  171 

6.  Testator  gave  all  his  property  to  trus- 
tees, in  trust  to  invest  it  in  securities  at 
interest  for  the  use  of  his  nephew,  to  be 
paid  at  such  time  and  in  such  manner 
as  the  trustees  should  think  fit ;  and 
when  the  nephew  should  attain  21,  that 
the  trustees  should  pay  him  the  amount 
of  the  interest  or  proceeds  of  the  money 
come  to  their  hands,  as  fhey  might  think 
most   for  his  advantage,  in    weekly  or 
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quarterly  payments,  for  his  life.  Held 
that  the  nephew  took  an  absolute  interest 
in  the    property.      Billing  v.    Billing. 

232 

7.  Testator  gave  one  third  of  his  residae  to 
his  niece,  which  he  desired  might  be  set- 
tled by  his  executors  on  her,  for  her  sep- 
arate use,  for  her  life,  but  to  devolve  to 
her  issue  at  her  death,  and  failing  issue, 
ihen  to  revert  to  his  nephew.  The  Court 
diiected  the  third  to  be  settled  in  trust  for 
the  niece,  for  her  separate  use,  for  life, 
and,  after  her  death,  in  trust  for  her  issue 
then  living,  and  if  there  should  be  no 
such  issue,  then  in  trust  for  the  nephew. 
Slonor  V.  Curwen.  264 

8.  Testator  having  a  foreclosed  mortgage 
in  fee  of  certain  farms  in  Lancashire, 
gave,  amongst  other  things,  to  his  wife 
for  life,  "the  interest  or  proceeds  of  cer- 
tain farms  in  the  county  of  Lancaster, 
mortgaged  to  me  for  2,500/.;"  and  after 
her  decease,  *'  one  third  part  of  the  sum 
of  2,500/.  principal  money,  disposed  of  m 
mortgage  of  the  farms  aforesaid"  to  his 
daughter  Harriet ;  and  he  declared  that, 
after  his  wife's  decease,  his  daughter 
Elizabeth  should  inherit  and  enjoy  the 
bequests  aforesaid,  in  the  same  proportion 
as  her  sister  Harriet;  and  that  his  son 
should  in  like  manner  inherit  and  enjoy 
one  third  part  of  the  aforesaid  bequests 
upon  the  same  conditions  as  his  daugh- 
ters. Held  that  the  farms  passed  as  real 
estate  to  the  testator's  wife  for  life,  with 
reinainder  to  his  son  and  daughters  as 
tenants  in  common  io  fee.  Le  Gros  v. 
0>ckcrelL  384 

0-  Tesutor  bequeathed  certain  monies,  &c. 
to  his  wife,  in  trust  fur  her  so  long  as  she 
remained  a  widow  :  and»  on  her  marry- 
ing again,  he  bequeathed  to  her  one 
third  of  all  his  pru{)erty  not  otherwise 
disposed  of,  and  the  remaining  two 
thirds  to  his  nieces.  The  widow  died 
unmarried.  Held  that  she  was  entitled  to 
the  money  in  the  stocks,  for  her  widow- 
hood only,  and  that,  on  her  dying  un- 
married, the  residue  became  undisposed 
of.     Pile  V.  Salter.  411 

10.  Testator  bequeathe)!  his  real  and  per- 
sonal estate  to  trustees,  in  trust  to  pay  an 
annuity  to  his  wife,  and  to  raise  and  pay, 
toeachofiiis  children,  2,000/.  on  their 
attaining  21,  and  to  accumulate  the  sur- 
plus income  of  the  trust  property  during 
the  life  of  his  wife,  and,  after  her  death, 
to  sell  the  property,  and  divide  the  pro- 
ceeds amongst  his  children  on  their  at- 
taining 21  ;  and,  in  case  all  his  children 
should  die  in  the  lifetime  of  his  wife  or 
under  21,  and  yvithout  leaving  iscue,  then, 
after  his  wife's  death,  to  sell  the  trust 
property,  and  divide  the  proceeds  amongst 
certain  other  persons.  Held  that  or 
ought  to  be  x^  u  and,  and  that  the 


children  having  attained  SI,  were  abso- 
lutely entitled  to  the  property  though 
their  mother  was  living.     Miles  v.  Dyer. 

1  435 

1.  Testator  gave  200/.  to  each  of  his  niec- 
es and  their  children,  to  be  paid  within 
nine  months  after  the  death  of  testator's 
wife,  amongst  his  nieces  and  their  chil- 
dren, as  the  wife  should,  by  will,  appoint. 
The  wife  died,  without  having  made 
any  appointment.  The  executors;  with- 
in nine  months  after  her  death,  paid  the 
legacies  to  the  nieces.  They  afterwards 
died  without  having  had  any  children. 
Held  that  the  payment  was  properly 
made.     Pyne  v.  Franklyn,  458 

See  Charity. — Cross  Limitations. — ^De- 
vise.— Election. — Estate. — Inclosurs 
Act. — Legacy. — Portions,  3. — Rent- 
Charge. — Will, 

CONSTRUCTION  OF  26th  ORDER  OF 

1833. 
See  Dismissal  of  Bill,  4,  5. 

CONTEMPT. 

1.  An  affidavit  in  support  of  a  motion  for  a 
seneant  at  arms,  under  11  Geo.  4,  and  1 
Will.  4,  c.  36,  Rule  1,  which  relates  to 
the  defendant's  residence,  and  not  to  the 
place  where  he  was  at  the  issuing  of  the 
attachment,  is  insufficient.  Davis  v.  Ham- 
jnond.  9 

2.  A  defendant  who  was  in  contempt  for  not 
answering  the  bill,  on  being  brought  to 
the  bar  of  the  Court,  under  11  Geo,  4, 
and  1  Will.  4,  c.  36,  Rule  6,  deposed 
that  he  was  unable,  by  reason  of  poverty , 
to  employ  a  solicitor  to  put  in  her  an- 
swer: upon  which  the  usual  reference 
was  made  to  the  Master. 

The  defendant  refused  to  make  any  state- 
ment to  the  Master  as  to  the  subject  of 
the  reference.  Upon  which  the  Court 
ordered  proceedings  to  be  taken,  under 
the  2d  Rule  of  the  Act,  for  taking  the 
UU  pro  confesso  against  her.  Williams 
^.  Parkinson.  74 

3.  Areffcrence  having  been  made,  under  11 
Geo.  4,  and  Will.  4,  c.  36,  Rule  6,  neith- 
er the  defend&nt,  nor  any  person  on  her 
behalf,  appeared  before  the  Master, 
though  she  had  been  personally  fturamon- 
ed.  The  Master  proceeded  ex  parte,  with 
the  inquiry,  and  reported  that  the  defend- 
ant did  not  appear  to  be  unable,  by  rea- 
sfmofher  poverty,  to  employ  a  solicitor 
to  put  in  her  answer.  The  Court  re- 
fused to  order  the  bill  to  be  taken  pro 
confesso ;  but  referred  it  back  to  the  Mas- 
ter to  review  his  report,  and  ordered  the 
Warden  of  the  Fleet  to  produce  the  de- 
fendant before  the  Master,  at  such  time 
and  place  as  the  Master  should  appoint, 
and  that  the  inquiry  should  be  proceeded 
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with  m  the  defendant's  presence.    Atkin-M 
ion  V.  F/int,  77/ 

4.  An  order  for  the  discharge  of  a  prison- 
er  from  his  contempt,  under  2  &  3  Will. 
4,  c.  58,  may  be  made  upon  motion  sup- 
ported by  the  certificate  of  the  deputy 
warden  of  the  Fleet.    Hodder  v.  Haines. 

441 
See  Defendant,  6. 


CONTINGENT  INTEREST. 
See  Construction,  2. 

CONVERSION. 

A.  after  reciting  that  he  was  desiroas  that 
his  real  estates  should  be  sold,  conveyed 
them  to  trustees,  in  trust  to  sell  or  mort- 
gage th9  same,  and  to  stand  possessed  of 
the  money  to  be  raised,  in  trust  for  him, 
his  executors,  &c.  By  deed  of  even  date, 
he  assigned  all  his  personal  properly,  to 
the  same  tiustees,  in  trust  fur  himself, 
his  executors,  &c.  By  a  third  deed,  of 
even  date,  after  reciting  that  he  was  in- 
debted to  variou9  persons,  and  was  de- 
sirous that  his  affairs  should  be  wound  up, 
and  his  real  and  personal  property  con- 
verted into  money,  and  his  debts  paid, 
and  that  the  conveyance  and  assignments 
were  made  to  enable  his  trustees,  in  the 
first  place,  to  pay  his  debts  *,  it  was  de- 
clared that  the  tiustees  should  stand  pos- 
sessed of  the  money  to  arise  from  the 
sale  or  mortgage  of  his  real  and  personal 
property,  in  trust  to  pay  his  debts,  and 
then  in  tmst  for  him,  his  executors,  &c. 
The  trustees  sold  pan  of  the  real  estates, 
and  the  proceeds  were  more  than  suffi- 
cient to  pay  A. 's  debts.  Shortly  after- 
wards A.  died  intestate.  Held  that  the 
unsold  estates  were  to  be  considered  as 
personalty.    Biggs  v.  Andrews  424 

COPYRIGHT. 

Prints  engraver  and  struck  o€  abroad,  hut 
published  here,  are  not  protected  from 
piracy.    Page  ▼.  Ihwnsend  395 

COSTS. 

1.  The  bill  had  been  dismissed  at  the  hear- 
ing, with  costs,  which  the  plaintiff^  re- 
fusing to  pay,  he  was  taken  under  an  at- 
tachment. Afterwards,  but  before  the 
costs  were  paid,  the  sheriff*  let  the  plain- 
tiflf  out  of  t;u8tody  upon  bail,  but  retook 
him  before  the  writ  was  returnable.  The 
Court  refused  to  order  the  sheriff*  to  pay 
the  costs.     Collard  v.  Hare  10 

S.  A.  delivered  goods  to  B.  a  wharfinger. 
to  be  kept  for  him,  and,  afterwards,  di- 
rected B.  to  transfer  them  to  C,  which 
was  done.  D.  then  gave  notice  to  B. 
not  to  deliver  the  go^  to  any  ona  but 


him,  and,  thereupon,  B.  refused  to  deli- 
ver the  goods  to  C.  Upon  which  C. 
brought  trover  against  B.  and  B.  filed  a 
bill  of  interpleader.  Afterwards  D. 
abandoned  all  claim  to  the  goods  and 
withdrew  his  notice.  Held  that  the  case 
was  a  proper  case  of  interpleader,  and 
that  D.,  who  had  occasioned  the  suit, 
must  pay  to  the  plaintiff,  and  the  other 
defendants,  their  costs  at  law  and  in  equi- 
ty.    Mason  v.  Hamilton  19 

3.  A  bill  had  been  dismissed  for  want  of 
prosecution.  Before  the  costs  were  paid, 
the  defendant  died,  and  the  plaintiff  filed 
another  bill,  for  the  some  object,  against 
the  defendant's  executor.  The  proceed- 
ings in  the  latter  suit  were  stayed,  unti 
the  costs  of  the  former  were  paid. 
Sfires  v.  Sewell  193 

4.  A  demurrer,  by  a  witness,  to  two  inter- 
rogatories, was  allowed  as  to  one,  and 
overruled  as  to  the  other.  The  Court 
gave  the  witness  half  the  costs  of  the  de- 
murrer.    Davis  V.  Reid  443 

5.  In  a  suit  to  establish  a  will,  one  of  the 
witnesses  could  not  depose  positively  to 
the  due  attestation  of  it,  and  an  issue 
was  directed  at  the  heir's  request.  The 
verdict  was  against  the  heir;  hut  the 
Court  gave  him  his  costs  both  at  law  and 
in  equity.     Wright  v.  Wright  449 

6.  A  receiver  having,  without  the  sanction 
of  the  Court,  defended  actions  arising  out 
of  a  distress  for  rent,  made  by  him  on  a 
tenant  of  the  estate,  the  Court  refused  to 
allow  him  the  costo  of  the  actions. 
Swdby  V.  Dickon  629 

7.  Where  a  motion  is  made  after  decree  in 
a  creditor's  suit  to  restrain  a  creditor  from 
suing  at  law,  the  creditor  is  entitled  to 
the  costs  o^  the  motion.     Jones  v.  Jones 

678 

8.  If  affidavits  are  made  in  support  of  and 
'  ill  opposition  to  a  petition,  and,  on  hear- 
ing the  petition  and  several  of  the  affida- 
vits in  support  of  it,  the  Court  dismisses 
it  with  costs,  the  respondent  will  be  al- 
lowed the  costs  of  all  the  affidavits  on 
both  sides.     Wood  v.  Preston  662 

See  Dismissal  of:  Bill,  3. 

COSTS  OF  TAXATION. 

The  plaintiff*  had  obtained  an  order  for  taxa- 
tion of  his  solicitor's  bill,  amounting  to 
399/.    The  solicitor,  with   the  Master's 

Eermission,  struck  out  certain  items,  as 
aving  been  inserted  by  mistake.  The 
bills  were  then  taxed,  and  less  than  a 
sixth  was  taken  off*,  but,  if  the  items 
struck  out  were  included,  then  more  than 
a  sixth  would  have  been  taken  off.  Held 
that,  as  less  than  a  irixth  had  been  taken 
off,  the  plaintiff  most  pay  the  costs  of 
taxation.    Marshall^,  Oxford  466 
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COVENANT. 

A.  having  a  leasehold  estate  on  which  he 
had  covenanted  to  erect  buildings  within 
a  certain  time,  bequeathed  it  and  also  his 
personal  estate,  subject,  as  to  the  latter, 
to  the  payment  of  his  debts,  tu  trustees, 
for  B.  for  life,  with  several  limitations 
over.  A.  died  before  the  time  expired, 
leaving  the  covenant  unperformed  in  part. 
Held  that  his  general  personal  estaie  was 
liable  to  the  performance  of  the  covenant. 
Marshall  v.  Holloway  198 

See  Executors  and  Administrators,  I. — 
Landlord  and  Tenant. 

COVENANT  TO  RENEW. 
See  Landlord  and  Tenant. 

CREDITOR'S  SUIT. 

1.  To  a  creditor's  bill  the  defendants  plead- 
ed a  decree  obtained  bv  other  creditors 
in  a  prior  suit.  Plea  over-ruled,  the  de- 
cree being  less  beneficial  to  the  plaintiffs 
than  they  might  obtain  in  their  own  suit 
Pickford  v.  Hunter  122 

2.  Where  a  motion  is  made,  after  decree  in 
a  creditor's  sail,  to  restrain  a  creditor 
from  suing  at  law,  the  creditor  is  entitled 
to  the  costs  of  the  motioa.  Jones  v. 
Jones  678 

See  Debtor  and  Creditor,  5. — Parties,  1. 

CROSS  BILL. 

Defendant  filed  a  cross  bill  for  a  discovery. 
The  plaintiff  in  the  original  suit  took  an 
office-copy  of,  but  did  not  answer  the 
cross  bill.  After  the  hearing  of  the  orig- 
inal cause,  defendant  amended  his  cross 
bill  by  praying  relief.  Held  that,  under 
the  circumstances,  he  was  at  liberty  so  to 
do.     Severn  v.  Fletcher  457 

See  Cause  and  Cross  Cause. 

CROSS  EXAMINATION. 
See  Practice,  12. 

CROSS  LIMITATIONS. 

Testator  gave  an  annuity,  to  which  he  was 
entitled  for  the  life  of  E.,  to  his  daughter 
L.  for  life,  and,  after  her  death,  to  her 
children,  but  if  she  should  not  have  any 
who  should  survive  E.,  then  to  such  per- 
sons as  should  then  be  entitled  to  the  tes- 
tator's personal  estate.  He  then  disposed 
of  all  his  estate  amongst  his  sons  and 
daughters,  giving  the  shares  of  his  sons 
to  them,  absolutely,  and  the  shares  of  his 
daughters,  to  trustees,  for  them,  for  their 
respective  lives,  and,  after  their  deaths, 
respectively,  to  apply  the  interest  of  the 
shares  of  his  daughters  respectively,  for 
the  maintenance  of  their  respective  chil- 


dren until  they  attained  21,  and  then  to 
divide  the  principal  amongt  such  childrea 
respectively,  as  should  attain  that  age. 
But,  if  all  such  children  of  his  daughters 
respectively,  or  both  of  them,  should  die 
under  21,  then  upon  trust  to  pay  the  said 
trusi-money,  to  such  persons  as  should 
then  be  entitled  to  his  personal  estate. 
A.,  one  of  the  testator's  daughters,  died, 
leaving  children  who  attained  21  .  then 
L.,  the  only  other  daughter,  died  without 
issue.  Held  that  cross  limitations  were 
not  to  be  implied,  between  the  children 
of  the  daughters,  and  that  the  persons 
who  were  to  take  under  the  gift  over, 
were  not  sufficiently  described,  and,  there- 
fore, that  the  annuity  and  L.'s  share  of 
the  residue,  must  go  as  in  case  of  an  in- 
testacy.    Turner  y ,  Frederick  466 

CUMULATIVE  LEGACIES. 
See  Will,  12. 

DEBT. 
See  Account. — Annuity. — Estate. 

DEBTOR  AND  CREDITOR. 

1.  A  trader,  on  his  marriage,  received  a  for- 
tune of  5,000/.  with  his  wife ;  and  eeiiied 
a  sum  of  stock  in  trust  for  himself  for 
life,  with  limitations  over  for  the  benefit 
of  his  wife  and  children,  in  the  event  of 
his  becoming  bankrupt  or  iusolvent.  And 
it  was  provided  that,  if  he  should  survive 
his  wife,  and  the  issue  of  the  marriage 
should  fail,  and  he  should  then  be  or 
should  have  been  a  bankrupt,  15  aixty- 
sixths  uf  the  stock  should  belont?  to  the 
wife's  next  of  kin  in  blood.  No  part  of 
the  5,000/.  was  settled  ;  but  the  whole 
of  the  settled  fund  was  the  buabaiKl's 
property,  and  it  did  not  appear,  from  any 
of  the  expressions  in  the  settlement,  what 
was  the  consideration  for  the  provision  as 
to  15  sixty-sixths  of  the  stock.  Held  that 
the  linnM&tions  over  iiv  the  event  of  the 
bankruptcy  fif  the  husband,  weie  good  as 
to  15  sixly-sixxks  of  the  trust  fund,  that 
being  the  proportiaq  of  the  truw  fund 
which  the  wife's  fortui^  would  have  pur- 
chased, but  were  void  as  \o  the  remaind- 
er.    Lester  v.  Garland  205 

2.  If  an  executor  or  administrator  pays  into 
Court,  under  an  order  in  a  cause,  money 
which  he  had  received  from  the  deceased's 
estate,  his  right  to  retain  a  debt  due  to 
him  from  the  deceased,  is  not  prejudiced. 
Langton  v.  Higgs  828 

3.  A  woman  entitled  to  a  sum  of  stock,  set- 
tled it,  on  her  marriage,  for  her  separate 
use  for  life,  with  power  to  her  to  appoint 
it  by  will  only  ;  but  no  trust  was  declared 
in  default  of  appointment.  After  her  mar* 
liage,  she  signed  a  promissory  note ;  and 
then,  by  will,  appointed  the  stock  to  her 
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husband.  Semble  that  the  holder  of  thei  tion.  The  Attorney-general  i.  The  Mtr- 
note  is  not    defeated  thereby.      Nail  v. ;      chant  Tailors*  Company  328 

Punter  562   4.  In  order  to  dispense  with  a  person  being 

4.  After  a  decree  in  a  creditor's  suit,  the  made  a  defendant,  it  is  not  sufficient  to 
Court  will  restriin  a  creditor  of  the  testa-  !  allege  that  he  absconded  a  year  before  the 
tor  from  proceeding  at  law  against  the  as-  bill  was  filed.  Penfold  v.  Nunn  405 
sets,  but  not  from  proceeding  against  the  5.  Leave  given  to  file  a  supplemental  an- 
exectitors  personally.     Kent  v.  Pickering       swer  to  correct  a  mistake  in  the  original 

569        answer.      While  v.  Sayer  566 

5  VVhere  a  motion  is  made  in  a  creditor's  i  6.  The  Master  allowed  exceptions  to  an  an- 
811  u,   lo  res 'ram  a  creditor  from  suiig  at '      swer  for   insufficiency,  and   fixed  a  time 


law,  thti  creditor  is  entitled  to  the  costs 
of  the  motion .     Jonns  v.  Jones  678 

See  Annuity . 

DECREE. 
See  Creditors'   Si'tt  — Master. — Mort- 
gage, 2. 

DEED.  ] 

Sec  Revocation.  i 

DEFENDANT. 

1.  A  defendant,  who  was  in  contempt  for  " 
not  answering  the  hill,  on  being  bmu^'ht 
lo  the  bar  of  the  f'ourt,  under  H  Geo.  4.  , 
and   1  Will.   4.  c.   36,   Rule  6,  deposed 
that  she  was  unable,  by  reason  of  pover- 
ty, to  employ  a  soliciior  to  put  in  her  an- 
swer, upon  which  the  usual  reference  was 
made  to  the  Master.     The  defendant  re- 
fused to  make  any  stnlement  to  the  Mas- 
ter,  as   to   the  subject  of  the  reference. 
Unon  which  the  ('ourt  ordered  proceed- 
ings to  be  taken  under  the  2d  Rule  of  the  ' 
Act,  for  taking  the  bill  'pro  eonfessoj  against ! 
her.      Williams  v.  Parkinson  74    3 

2.  A  reference  having  been  made,  under  11 
Geo.  4,  and  1  W.  4,  c.  36,  Rule  6,  neith- 
er the  defendant,  nor  any  person  (»n  her ,  4  A  demurrer  by  a  witnessto  answering  in- 
behalf,  appeared  before  the  Masier, ;  terrogatories,  on  the  ground  that  he  might 
though  she  had  been  personally  summon-  I  subject  himself  to  penalties,  allowed, 
ed.  The  Master  proceeded,  ex  parte,  with  i  Such  a  demurrer  may  be  allowed  partially* 
the  inquiry,  and  reported  that  the  defend- 1  Dawis  ▼.  Reid  443 
ant  did  not  appear  to  be  unable,  by  reason  5.  A  demurrer  by  a  witness  to  two  ioterro- 
of  her  poverty,  to  emhloy  a  solicitor  to       gatoriea,  was  allowed  as  to  one  aud  oyer- 


for  putting  in  a  further  answer.  AAer 
that  time  expired,  the  defendant  moved 
for  further  time.  Motion  refu(-ed ;  the 
defendant  being  in  contempt  under  the  6th 
of  Lord  Lyndhurst's  orders.  Wheat  v. 
Grafiam  570 

See  Answer,    1.    3. — Cross   Bill. — Evi- 
dence,   1. — Moktgage. — Revivor. — 
Practice,  14.  21.  25.  33.  35. 

DEMURRER. 

1.  Defendant  pleaded  to  the  bill,  upon  which 
the  plaintiff  amended.  The  defendant 
then  hied  a  general  demurrer  to  the  amend- 
ed bill  :  Held  that  the  demurrer  was  re- 
gular.     Robertson  v.  Lord  Londonderry 

226 

2.  Defendant,  on  the  expiration  of  bia  time 
for  answering,  lodged  a  petition  at  the 
Rolls  for  further  time,  and  gave  notice  of 
his  having  so  done  to  the  plaintifif's  clerk 
in  court.  Afterwards,  without  revoking 
the  notice,  he  filed  a  demurrer ;  Ordered 
that  the  demurrer  should  be  taken  off  the 
file.     Murray  v.   Cavty  230. 

A  demurrer  admits  the  allegatious  in  the 
bill,  as  against  the  demurring  party  only. 
Penfold  V.  Nunn  406 


put  in  her  answer.     The  Conrt  refused  to 
order  the  bill  to  be  taken  pro  confesso  but  re- 
ferred it  back  to  the  Master  to  review  hisie- 
port,  anH  ordered  the  warden  of  the  Fleet 
to  produce  the  defendant  before  the  Mas- 
ter, at  such  time  and  place  as  the  Master 
should  appoint,  and  that  the  inquiry  should 
be  proceeded  with  in  the  defendant's  pres- 
ence.   Atkinson  v.  Flint  77 
3.  An  information   alleged  certain  specific 
sums  to  be  vested  in  the  defendants,  for 
certain  charitable  purposes,  and  that  the 
defendants  had  misapplied  those  sums,  it 
also  alleged,  generally,  that  other  sums 
.vere  vested  in  the  defendants  upon  like ! 
trusts,  but  did  not  charge  any  misapplica-  | 
tion  or  breach   of  trust  with  respect  to 
them  :  Held  that  the  defendants  were  not 


ruled  as  to  the  other.     The  Court  gave  the 
witness  half  the  costs  of  the  demurrer. 

lUd 
See  Plea  and  Pleading,  5.^Mvltifariou8* 

NESS,  1.  2. 

DEPOSIT. 

Vendor  filed  a  bill  for  specific  performance, 
but,  not  being  able  to  make  a  good  title, 
his  bill  was  dismissed,  and  he  was  order- 
ed to  return  the  deposit  with  interest. 
Lord  Anson  v.  Hodges  227 

DEPOSITIONS, 

See  Evidence, 

DEVISE. 


oompeUable  to  answer  the  general  allega- '  Devise  of  all  te«iator's  freehold  estates,  aad 
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all  his  farming  stock,  ready  money,  bills, 
bonds,  notes  and  other  securities  for  money, 
and  all  the  residue  of  his  personal  estate, 
to  trustees,  their  heirs,  executors,  &c.,  in 
trust  to  sell  his  real  estates,  and  to  sell, 
get  in  and  convert  into  money  all  his  per- 
sonal estate,  will  pass  a  mortgage  in  fee. 
Ex  parte  Barber,  in  re  Tyas  451 

DISCOVERY. 
See  Cross  Bill. — Practice,  14,  25. 

DISMISSAL  OF  BILL. 

1.  In  computing  the  time  within  which  a  bill 
may  be  dismissed  on  the  ground  of  no  pro- 
ceedings having  been  taken  since  the  an- 
swer was  (iled,  ihe  intervals  mentioned  in 
the  19th  amended  order  are  not  to  be 
reckoned .     The  Attorney- general  v .  Jones 

246 

2.  Under  the  orders  of  1831,  an  order  to 
amend,  obtained  after  notice  of  motion  to 
dismiss,  but  served  before  the  motion  is 
made,  is  an  answer  to  the  motion  ;  but  the 
plaintiff  roust  pay  the  costs  of  the  motion. 
Peacock  v.  Sievier  553 

3.  The  solicitor  for  some  of  the  defendants 
was  agent  for  the  rest.  The  former  were 
entitled  to  move  to  dismiss,  and  they 
moved  accordint>ly,  but  no  order  could  be 
made  as  the  time  for  the  other  defendants 
to  answer  the  amendments,  had  not  ex- 
pired. Motion  refused  w*ith  costs,  as  the 
solicitor  must  have  known  that  the  motion 
could  not  succeed.     Partington  v.  Bailhe 

667 

4.  Threatening  defendants,  who  have  not 
answered,  with  an  attachment,  without 
issuing  one,  is  not  using  due  diligence  to 
get  in  their  answers,  so  as  to  prevent 
another  defendant  from  moving  to  dismiss. 
Gul/y  V.  Van  Bodicoate 

5.  A  defendant  may  move  to  dismiss  after 
the  expiration  of  two  months  from  the 
time  when  his  answer  was  to  be  deemed 
sufficient,  although,  owing  to  the  answers 
of  the  other  defendants  not  being  filed, 
the  time  for  amending  the  bill  has  expired. 

Ibid. 
See  Costs,  3. — ^Practici,  21.  30. 

ELECTION. 

A.  having  power  under  her  father's  will  to 
appoint  a  fund  amongst  her  children,  or 
more  remote  issue,  lo  be  born  before  such 
appointment,  by  her  will,  appoints  the 
fund,  and  bequeaths  her  personal  estate, 
to  her  four  children.  By  a  codicil,  she, 
in  case  she  had  power  so  to  do,  under  her 
father's  will,  or  otherwise,  directed  that 
the  share  which  one  of  her  daughters 
would  derive  under  her  will,  should  be  in 
trust  for  that  daughter  for  life,  and,  after 
her  death,  for  her  children  generally,  and! 


not  those  only  who  were  then  bom,  as 
prescribed  by  the  power.  Held  that  A. 
did  not  intend  the  codicil  to  afiectherown 
property,  but  only  that  whihh  was  subject 
to  the  power ;  and  that  she  did  not  mean 
to  make  the  appointment  unless  she  had 
power  so  to  do,  which  she  had  not,  and, 
therefore,  no  case  of  election  arose. 
Church  V.  Eemble  525 

See  Legacy,  3. 

EQUITABLE  RECOVERY. 
See  Revocation,  2. 

EQUITY  OF  REDEMPTION. 
See  Mortgagor  and  Mortgagee,  S. 

ESCAPE. 
See  Marshal  of  King's  Bench. 

ESTATE. 

Testator  devised  all  his  goods,  chattels,  e9- 
tate  and  effects,  of  what  natuie  soever, 
and  wheresoever,  not  thereby  otherwise 
disposed  of,  to  his  executors,  upon  the 
trusts  after  mentioned.     He  then   willed 
that  all  his  debts,  &c.  should  be  paid,  and 
that  what  remained  of  his  personal  eflTects 
should  be  appropriated  for  the  benefit  of 
his  family,  as  his  executors  should  think 
proper ;  next  he  willed  that  his  family 
should  be  placed  in  his  farm,  subject  to  the 
direction  and  control  of  his  executors,  and 
that,  when  his  youngest  son  attained  21, 
it  should  be  sold,  and  the  produce  divided 
amongst  his  wife  and  children.     Held  that 
the  legal  fee  in  the  farm  passed  to  the 
executors,  and  that  thay  were  entitled  to 
sell  it  for  payment  of  the  testator's  debts. 
King  V.  Shrives  461 

EVIDENCE. 

1.  The  plaintifif  had  examined  a  witness 
respecting  a  conversation  between  the  de- 
fendant and  the  witness,  the  plaintiff 
declined  to  read  the  deposition,  at  the 
hearingof  the  cause,  as  it  made  against 
him.  The  defendant  then  propo^  to 
read  the  deposition,  as  his  evidence. 

But  the  Vice-chancellor  ruled  that  the  de- 
fendant was  not  at  liberty  to  read  the  de- 
position, as  it  was  not  evidence  for  the 
defendant  as  to  whose  conversation  it  re- 
lated,    Wiison  V.  Calvert  194 

S.  In  a  suit  for  tithes  between  a  vicar  and 
the  occnpier  of  a  mill,  an  old  map  of  the 
parish  belonging  to  the  lord  of  the  manor, 
was  not  admitted  as  evidence  for  the  de- 
fendant.    Newcome  v.  Mathew  243 

3.  In  a  suit  for  tithes  by  an  eclesiastical 
rector  against  the  occupiers,  a  terrier, 
signed  by  the  vicar,  churchwardens  and 
inhabitants,  and  which  was  tendered  by 
the  defendants,  was  rejected.  Harcourt 
▼.  Peirson  368 
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Old  aoeoants  found  io  the  custody  of  the 
personal  representative  of  a  deceased  tithe 
collector  of  a  former  rector,  were  received 
although  there  was  no  evidence  to  show 
by  whom  they  were  made  out.  Jbid. 

The  defendants  set  np  a  modus  of  1/.  17<. 
9d.  as  covering  the  tithes,  of  four  town- 
ships in  a  parish,  which  were  claimed  by 
the  plaintiff*.  The  latter  proved,  by  doc- 
uments older  thsn  those  produced  by 
the  defendants,  that  separate  moduses, 
amounting  lo  il.  lis.  9d.  had  been  paid 
for  separate  portions  of  the  four  town- 
ships. Held  that  the  modus  pleaded 
was  bad.  Ibid. 

4.  In  a  suit  by  the  assignees  of  an  uncertifi- 
cated bankrupt,  for  the  recovery  of  prop 
erty  fraudulently  delivered  by  him  to  the 
defendants,  the  plaiotiQs  read  the  exami- 
nation of  one  of  the  defendants  taken  be- 
fore the  commissioners  on  the  1st  day, 
but  declined  to  read  the  examination  taken 
on  the  2d  day.  Ruled  that  the  whole 
must  be  read.     Smith  v.  Biggs  301 

6.  The  evidence  of  a  bankrupt  which,  in 
one  respect  is  in  his  own  favour,  but  io 
another  respect,  against  himself,  is  receiv- 
able.   Itid. 

6.  A  party  cannot,  at  the  hearing,  give  sec- 
ondary evidence  of  the  contents  of  a  doc- 
ument in  his  adversary's  possession,  un- 
less he  has  given  him  notice  to  produce 
it.  The  depositions  are  not  sufficient 
notice.     Siu/z  v.  Sivfz  460 

7.  In  a  tithe  suit  by  a  vicar;  old  overseers' 
accounts  mentioning  that  a  sum  had  been 
received  by  the  vicar  as  for  a  modus;  are 
admissible  for  the  defendants.  Ward  v. 
Pom/ret  475 

8.  In  a  tithe  suit  by  a  vicar,  for  email  tithes, 
depositions  of  deceased  witnesses,  in  an 
old  suit  by  the  rector,  for  great  tithes  of 
the  parish,  were  received  as  evidence. 
Ihid.  477 

EVIDENCE  BEFORE  THE  MASTER. 

The  discretion  given  to  the  Master,  by  the 

60th  order,   to  examine   witnesses  viva 

voce,  cannot  be  exetcised  after  issuing 

the  warrant  on    preparing  his    report. 

Trotter  v.  Trotter. 

See  State  of  Facts.— Tithes.  2384 

EXAMINATION. 
See  Bankrupt,  2. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A.  leased  premises  to  B.  for  10  years, 
and  B.  covenantod  not  to  assign  the  pre- 
mises without  A.'s  consent.  A.  agreed 
to  grant  to  C.  a  lease  for  10  years  from 
the  end  of  B.'s  term,  subject  to  the  same 
covenants  as  were  contained  in  B.'s  lease. 
C.  died  before  the  lease  was  executed  to 
him.     A.  filed  a  bill  against  C.'s  execu- 


tors (who  admitted  assets)  for  a  s  pecific 
performance  of  the  agreement,  and  offer- 
ed so  to  qualify  the  covenants  of  the 
lease  as  that  the  executors  should  be  no 
further  liable  thereon  than  they  would 
have  been  on  ihe  covenants  >fthich  ought 
to  have  been  entered  into  by  the  testator, 
in  case  a  proper  lease  bad  been  made  to 
him.  Specific  performance  of  the  agiee- 
ment  decreed,  with  a  reference  to  the 
Master  to  settle  the  lease.  Philips  v. 
Everard  102 

2:  When  an  annuity  is  security  by  a 
covenant  and  warrant  of  attorney,  and 
all  the  arrears  have  been  paid,  the  Court 
will  not  restrain  the  executors  of  the 
grantor  from  paying  his  simple  contract 
debts  until  they  have  set  apart  a  fund  to 
answer  the  future  paymruts,  unless  a 
case  of  past  or  probable  misapplication 
of  assets  is  made  out.  Read  v.  Blunt 
667 

3.  After  a  decree  in  a  creditors's  suit,  the 
Court  will  restrain  a  creditor  of  the  testa- 
tor from  proceeding  at  law  against  the 
assets,  but  not  from  proceeding  against 
the  executors  personally.  Kent  v.  Pick- 
ering 569 

4.  If  an  executor  or  administrator  pays  into 
Court  under  an  order  in  a  cause,  money 
which  he  had  received  from  the  deceas- 
ed *s  estate,  his  right  to  retain  a  debt  due 
to  him  fnmi  the  deceased,  is  not  prejudic- 
ed.    Langton  v.  Higgs  228 

See  Annuity. — Ricpkeskntation. 

EXECUTORY  DEVISE. 
See  Will,  4. 

EXECUTORY  TRUST. 
See  Construction,  7. 

FEME  COVERTE. 

1.  A  married  woman  having  power  to  dis- 
pose of  property,  by  will  executed  as  re- 
quired by  the  power,  but  not  referring  to 
it,  gave  to  her  husband  all  the  property 
which  she  might  die  possessed  of,  or  have 
in  reversion  or  in  expectation  :  Held  not 
to  be  an  execution  of  the  power.  Lem- 
priere  v.  Valpy  108 

2.  A  woman  entitled  to  a  sum  of  stock, 
settled  it,  on  her  marriage,  for  her  sepa- 
rate use,  for  life,  with  power  to  her  to 
appoint  it  by  will  only,  but  no  trust  was 
declared,  in  default  of  appointment.  Af- 
ter her  marriage,  she  signed  a  promissory 
note,  and  then,  by  will,  appointed  the 
stock  to  her  husband.  Semble,  that  the 
holder  of  the  note  is  not  defeated  there- 
by. •  Nail  V.  Punter  562 

3.  A  gift  for  the  separate  use  of  a  single 
woman,  without  anticipation,  will  not  pre- 
vent alienation  by  her,  unless  it  is  made 
with  reference  to  an  intended  marriage. 
Brown  t.  Poc§ck  663 
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FORECLOSED  MORTGAGE. 

Testator  having  a  foreclosed  inortgage  in 
fee,  of  certain  farms  in  Lancashire,  gave, 
amongst  other  things,  to  his  wife,  for  life, 
*'  the  interest  or  proceeds  of  certain  farms 
in  the  county  of  Lancaster,  mortgaged  to 
me  for  2,500/.  ;^'  and,  after  her  decease, 
'*  one  third  part  of  the  sum  of  2,500/. 
principal  money  disposed  of  in  mortgage 
of  the  farms  aforesaid"  to  his  daughter 
Harriet ;  and  he  declared  that,  after  his 
wife's  decease,  his  daughter  Elizabeth 
should  inherit  and  enjoy  the  bequests 
aforesaid  in  the  same  proportion  as  her  sis- 
ter Harriet;  and  that  his  son  should,  in 
like  manner,  inherit  and  enjoy  one  third 
part  of  the  aforesaid  bequestii,  upon  the 
same  conditions  as  his  daughters:  Held 
that  the  farms  passed,  as  real  estate,  to 
the  testator's  wife  for  life,  with  remainder 
to  his  son  and  daughters  as  tenants  in 
common  in  fee.  Le  Gros  v.  CackereU 
384 
See  Mortgagor  and  Mortgagee,  2. 

FRAUD. 
See    Bankrupt,     1. — Receiver. — Rever- 
sion. 

FRAUDULENT  DEED. 
See  Revocation,  1. 

FUN  D  IN  COURT. 
See  Notice. 

HEIR. 

In  a  suit  to  establish  a  will,  one  of  the  wit- 
nesses could  not  depose  positively  to  the 
due  attestation  of  it;  and  an  issue  was 
directed  at  the  heir's  lequest.  The  ver- 
dict was  against  the  heir ;  but  the  Court 
gave  him  his  costs  both  at  law  and  in  eq- 
uity. WriglU  V.  Wnght  449 
See  Infant  Trustee. — Trust. 

HUSBAND  AND  WIFE. 

See  Bankrupt,  1. — Debtor  and  Creditor, 

1.  3. — Feme  Coverte. 

IMPLICATION. 
&e  Construction,  1. — Cross  Limitations. 

INCLOSURE  ACT. 

The  Genera]  Inclosure  Act,  so  far  as  it  en- 
acts that  the  commissioner's  oath,  and 
the  appointment  of  any  new  commission- 
er, shall  be  annexed  to  and  enrolled  with 
the  award,  is  merely  directory.  Casa- 
major  v  Strode  . ,  87 

An  inclosure  Act  directed  allotments  to  be 
made  to  A.  as  a  full  compensation  for  his 
right  to  the  soil  of  the  waste  as  lord  of 
the  manor,  for  his  right  to  the  tithes 


rector,  and  for  his  right  of  common. 
Part  of  the  waste  had  been  used  by  the 
lord  as  a  rabbit-warren,  but  no  mention  of 
it,  as  such,  was  n^ade  in  the  Inohtsure 
Act,  nor  did  it  appear  that  the  lord  had 
any  right  of  warren  in  the  waste.  The 
commissioners  made  an  allotinent  to  A. 
as  a  full  compensation  for  his  right  and 
interest  in  the  warren,  and  also  three  a  I 
lotments,  as  a  full  compoiisalioit  for  bis 
rights  above  men iioi\ed  :  Held,  thai  A.'s 
tiUe  to  the  allotment  in  respi-ct  of  the 
wairen,  could  not  be  objected  u>.  as  that 
allotment  was  a  portion  of  the  iord^s  C4)m- 
pensation  for  his  right  of  soil.     Ibid. 

INCUMBRANCE. 
See  Plea  and  Pleading,  3. — Priori- 
ty. 

INDEMNITY. 
See  Vendor  and  Purchaser,  3. 

INFANT. 
See  Construction,  4. 

INFANT  TRUSTEE. 

Estates  were  conveyed  to  A.  and  B.  and 
the  heirs  of  A.  A.  died,  having  devised 
the  estates  to  C.  in  Tail.  C  aloue,  in 
B.'s  life-time,  conveyed  the  estates  lo  D., 
to  make  him  tenant  to  the  pracipe,  and  a 
recovery  was  suffered  to  the  use  ot  C.  in 
fee.      D.   died,   leaving  an    iiifaitt    heir. 

Held,  that  the  heir  was  not  a  trustee,  for, 
though  the  recovery  did  not  bar  the  estate 
tail,  it  drew  out  from  D.  the  uholn  estate 
that  was  vested  in  him,  under  the  recov- 
ery-deed.    In  re  Debar y  283 

INFORMATION. 

1.  A  charity  information  relating  to  several 
small  sums  given  to  a  company,  by  dif- 
ferent donors,  to  be  lent  to  different  mem- 
bers of  the  company,  is  not  multifarious. 
And,  though  the  interest  of  onts  of  the 
sums  is  payable  to  another  company,  that 
company  is  not  a  necessary  party  to  the 
information :  but  this  was  reversed  on 
appeal.  The  Altomey-general  v  The 
Merchant  Tailors'  Company  288 

2  A  demurrer,  for  multifariousness,  to  an 
information,  will  not  be  allowed,  because 
it  contains  general,  sweeping  charges, 
but  the  Court  will  direct  a  reference  to  the 
Attorney -general,  to  prevent  the  defen- 
dants from  being  unnecessarily  harassed 
by  those  ohariies.  Ibid, 

Bee  Answer,  3. — Plea    and    Pleading, 

4.  9. 

INJUNCTION. 

The  Coart  will  not  grant  a  special  injuno- 
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lion  agwttst  the  tt»igiiee«or  a  bond  tor  re- 
strain an  action  brought  by  them  in  the 
name  ef  the  assignor.  Lw-d  Pariariing' 
tan  Y.  Graham  416 

See  Annuity. — Costs,  7.  9.— — Dbbtor 
AMD  Creditor,  4.  5. — LamoiLORo  and 
Tin  ANT. 

INSUFFICIENCY. 
See  Answer,  3. 


INTEREST. 

Interest  is  not   payable  on  a  sum  reoo\*6red 
on  a  hiat  policy,  from  a  life   insurance 
ooonpany.     Bushnein  v.  Morgan         636 
See  DcposiT. — ^Tenant  for  Lirs. 

INTERPLEADER. 

1.  A.  delivered  goods  \o  B.,  a  wharfinger, 
lo  be  kept  for  him  ;  and  afterwards  direct- 
ed B  to  transfer  them  to  C,  which  was 
done.  D.  then  gave  notice  to  B.  not  to 
deliver  the  goods  to  any  one  but  him,  and 
thereupon  B.  refused  to  deliver  the  goods 
%o  C,  upon  which  C.  broi^ht  trover 
against  B.,  and  B.  filed  a  bill  of  inter 
l^eader.  Afierwaids  D.  abandoned  all 
clauR  to  the  goods  and  withdrew  hia  no- 
tiee.  Held,  that  the  case  was  a  proper 
case  of  interpleader,  and  that  D.,who 
kuti  oooasioned  the  suit,  nMist  pay  to  the 
plaiatiffi  and  the  other  defendants,  their 
costs  at  law  and  in  eq^ty.  JUfinon  v. 
HmiUen  19 

8.  In  imerpleeding  suits  it  is  not  necessary 
for  the  defendanta  to  enter  into  evideace 
as  against  each  other.  The  Thmmee  and 
HedUof  Cawal  Gompany  v.  Nagh       siso 

INTERR06AtORl£S. 
&e  DmimaRR,  i.S. 

JOINTURE. 

See  ApPORTIONJiRNT. 

JURISDICTION. 

1.  Where  it  irone  of  the  terms  of  an  agree- 
ment to  refer  disputes  to  arbitration,  that 
the  aubmission  may  be  made  a  rulevf 
Coort,  on  the  apalication  of  eilhec  party, 

.  but  that  lias  not  been  done :  Held,  on  de- 
muner,  that  this  Court  has  jarisdictioo  to 
lelieye  against  the  award,  and  the  Court 
having  once  exercised  its  jurisdiction  over 
the  award,  will  retain  it,  although,  on  the 
coming  in  of  the  answer,  it  appears  that 
the  submission  had  then  been  made  a  rule 
of  a  court  of  law  by  the  defendant. 
NieholeY.  Ree  156 

8.  The  Vice-ChanceUor  has  no  jurisdiction 
under  11  Geo.  4,  and  1  WiU.  4,  c.  60,  in 
cases. of  lunatic  trustees  or  mortgagees 
bejodd  directing,  the  refetence  to  tha  Mas- 

VoL.  V.  66 


ter  in  the  first  instance.   Anonymous  329 
See  Charity,  3. — Defendant,  4. — Mar- 
sh ai.  OP  Kino's  Bknch. 

LACHES. 

Testator  bequeathed  a  church  lease  for  21 
years,  to  A.  fur  life,  remainder  to  his  first 
attd  other  sons,  and  directed  the  lease  to 
be  continually  renewed  by  the  persons  in 
possession  for  the  time  being.  A.  neg- 
lected to  renew,  and  the  lease  expired  in 
in  1798.  His  eldest  son  attained  21  in 
1600.  In  1830  A.  died.  In  1831  the 
eldest  son  filed  his  bill,  praying  to  be  com- 
pensated for  the  loss  of  the  lease  out  of 
A. 's  assets.  Held,  that  he  was  entitled 
to  the  relief  notwithstanding  the  lapse  of 
time.    BenneU  v.  CoUey  181 

LANDLORD  AND  TENANT. 

A.  granted  a  lease  for  21  years,  to  B.,  with 
a  ptoviao  determining  the  lease  and  giv- 
iog  A.  a  right  of  re-entry,  on  non-per- 
formaooe  of  any  of  the  covenants  in  the 
lei»e,  and  A.  covenanted  that  at  the  end 
of  the  terra,  if  it  should  not  be  sooner 
determined  by  B.'s  acts  or  defanlts,  he 
wottld  grant  to  B.  a  lease  for  a  further 
term  of  14  years.  B.  paid  alt  his  rent, 
and  eontinaed  in  possession  after  the  term 
bad  expired.  A.  then  brought  an  eject- 
moat  against  him  for  breaches  of  cove- 
nant during  the  term.  B.  filed  a  bill  for 
a  specific  performance  of  the  covenant  to 
renew,  and  for  an  injunction  to  restrain 
the  action.  A.,  in  his  answer,  set  up  the 
breaehes  of  covenant,  and  denied  having 
had  noiioe  of  them  till  after  the  end  of 
the  term.  Motion  for  the  injunction  re- 
fused.    Thompson  v  Guyon  65 

LEASE. 
See  Covenant. — Leaches. — ^Landlord  and 

TCKAMT-.-^noiFlO  PniFtMlltftllOJB,  1. 

LEGACY. 

1.  Testator  gave  6,000/.  to  each  of  his 
daughters  then  or  thereafter  to  be  born, 
payable  at  21  or  mariiage,  and  directed 
that  the  portions  of  such  of  them  as 
should  die  before  they  were  payable, 
should  sink  into  the  residue ;  and  after 
devising  his  real  estates  to  his  eons  and 
daughters  in  Rtrict  settlement,  he  be- 
queathed the  residue  of  hia  personal  es- 
Ute  to  trustees,  in  trust  for  such  of  his 
ohildfen  as  shonki  first  be  entitled  to  his 
real  estates.  By  a  codicil,  the  testator 
gave  to  each  of  bis  daughters  living  at  his 
decease,  1,000/.  in  addition  to  the  6,000/., 
mentiooed  in  his  will,  for  the  same  uses, 
d|tc.  as  wece  mentioned  therein.  By  a 
second  codicil,  which  commenced  and  con- 
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eluded  with  the  name  words  u  the  first, 
but  did  not  refer  to  it,  the  testator  gave, 
tu  each  of  his  two  daughters,  3,600/.  in 
addition  to  the  6,000/.  mentioned  in  his 
will,  and  directed  that  the  portions  of  his 
children  who  should  die  before  they  be- 
came payable,  should  not  fal)  into  the  res- 
idue, but  go  to  his  heir.  The  testator 
left  two  daughters.  Held,  that  the  lega- 
cies given  to  them  by  the  codicils,  were 
cumulative.     Watson  t.  Reed  431 

9.  A  legacy  of  1,000/.  <' being  part  of  the 
monies  received  by  J.  G.  from  my  debtor 
A.  G.  but  not  remitted  to  me*'  is  specific. 
Nelson  v.  Carter  630 

3.  A  testator,  before  making  his  will,  trans- 
ferred two  sums  of  four  per  cents,  and 
five  per  cents.,  which  were  then  the  whole 
of  his  funded  property,  into  the  joint  names 
of  himself  and  his  wife.  Bv  his  will  he 
bequeathed  all  his  funded  property  or  es- 
tate of  what  kind  soever,  to  trustees,  in 
trust  for  his  wife  for  life,  and,  after  her 
decease,  in  trust  (amongst  other  things) 
to  pay  certain  legacies  of  four  per  cent, 
stock,  amounting,  within  50/.,  to  the  stock 
of  that  description,  which  he  had  so  trans- 
ferred ;  and  he  gave  the  residue  of  his 
estate  to  A.  &  B.  He  afterwards  pur- 
chased further  sums  of  five  per  cents.,  in 
the  names  of  himself  and  his  wife,  and 
died  in  her  lifetime,  having  no  stock  ex- 
cept that  before  mentioned,  exclusive  of 
which  his  property  was  not  sufficient  to 
pay  his  legacies :  Held,  that  the  wife,  on 
her  husband's  death,  became  absolutely 
entitled  to  the  stock ;  and  that  the  bequest 
of  the  testator's  funded  property  was  not 
sufficiently  specific  to  make  her  elect  be- 
tween the  stock,  and  the  benefits  which 
she  took,  under  the  will,  in  certain  parts 
of  the  testator's  property.  Dummer  v. 
Pitcher  36 

See  Republication.— Will,  4. 

LIMITATION  OVER  ON  BANKRUPT- 
CY. 
See  Bamxruyt,  1. 

LIMITATIONS. 

See  Statute  or  Limitations. 

LIS  PENDENS. 

The  plaintiff,  previous  to  his  maniage  with 
A.'s  daughter,  wrote  a  letter  to  A.  inquir- 
ing what  fortune  his  danghter  wasentitled 
to.  A.,  in  reply,  wrote  to  the  plaintiff, 
and  stated  that  certain  hpu8es  were  entail- 
ed on  his  daughter,  after  hisdooease.  A. 
died,  leaving  his  daughter,  his  only  child, 
and  having  devised  afl  his  real  estates  to 
his  wife.  It  was  then  discovered  that  A. 
was  tenant,  in  tail  male,  of  the  houses, 
with   reverrioD   to  himself  in  fee.    In| 


January  1816,  the  plaintiff  end  his  wil^ 
filed  a  bill  against  A.'s  widow  (who  was 
in  possession  of  the  houses),  to  have  the 
houses  conveyed  to  the  plaintiff's  wife, 
conformably  to  the  representation  in  the 
letter,  and  for  a  receiver,  and  an  injunc- 
tion to  stay  proceedings  at  law.  An  in- 
i 'unction  was  granted,  and  the  widow 
laving  put  in  her  answer,  the  injunction 
was,  in  January  1818,  continued.  On  the 
same  day  the  plaintiff  obtained  an  order 
to  amend,  but  did  not  aet  upon  it,  or  take 
any  further  proceedings,  till  May  1820. 
In  April  1818,  the  widow  mortgaged  the 
houses,  for  500  years,  to  H.,  and,  in  May 
1810,  she  Bold  an  annuity  to  M.,  and  se- 
cured it  by  a  conveyance  of  the  honses  to 
trustees  in  fee ;  and  in  May  1819  she  sold 
and  conveyed  the  houses,  subiect  to  the 
mortgage  and  annuity,  to  W.  in  fee.- 
Neither  H.,  W.  nor  M.  had  then  any 
notice  of  the  suit,  or  of  the  plaintiff's 
claim.  In  January  1820,  at  which  time 
M.  had  notice,  the  houses  were  purchased 
by  M.,  and  conveyed  to  him  by  H.  and 
W.  In  May  1820  the  bill  was  amended. 
The  widow  having  ^one  abroad  without 
answering  the  amended  bill,  a  decree  was 
taken  pro  confesso  against  her  in  Novem- 
ber 1822.  m  December  following  the 
plaintiff  had  notice  of  the  conveyance  to 
M.,  but  did  not  make  him  a  party  to  the 
suit,  and  opposed  his  attending  the  Master 
upon  the  inquiries  directed  by  the  decree. 
In  March  1831,  the  plaintiff  filed  a  bill 
against  M.,  stating  the  proceedings  in  the 
original  suit,  and  praying  that  M.  might 
be  decreed  to  convey  the  houses  to  the 
plaintiff's  veife,  and  for  a  receiver.  M. 
put  in  his  answer,  and  relied  on  the  delay 
m  the  proceedings  e(the  original  suit,  the 
decree  having  ^en  taken  'pro  confesso^ 
the  want  of  notice  in  H  and  W.,  and  in 
himself  when  he  purchased  the  annuity, 
and  on  the  plaintiff  not  having  made  him 
a  party  to  that  suit;  but  the  Court,  on 
motion,  granted  a  receiver.  London  v. 
Morris  247 

LUNATIC  TRUSTEE. 

The  Yice-Chancellor  has  no  jurisdiction 
under  11  Geo.  4  and  1  Will  4,  c.  60,  in 
cases  of  lunatic  trustees  or  mortgagees, 
beyond  direeting  the  reference  to  the 
Master  in  the  first  instance.    Anonymous 

322 

MAINTENANCE. 
See  Construction,  4. 

MARSHAL  OF  KING'S  BENCH. 

After  a  defendant  had  been  attached  by  the 
sheriff  for  nonpayment  of  money,  a  writ 
of  hobeas  corpus  cum  causis^  issued  in  an 
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itifion  btougbt  against  bim  in  K.  B.,  an- 
4er  wliich  he  was  turneil  over,  by  a  judge's 
order,  to  the  marshal  of  K.  B.,  who  suf- 
fered bim  to  escape.  This  Court,  on 
motion,  ordered  the  marshal  lo  pay  the 
money  for  which  the  Defendant  had  been 
attached.     Dewes  v.  Beresford  531 

MASTER, 

Where,  under  the  usual  decree  for  an  ac- 
eannt  of  a  testator's  debts,  a  claim  is 
«iade  in  raspect  of  a  debt,  the  amount  of 
which  is  not  ascertained,  the  Master 
ought  to  take  the  necessary  aeoottnts  for 
ascertaining  the  amount.  Baker  v.  Mar- 
Hn  380 

See  Conduct  of  Suit. — Defendant,  2.  6. 
—-Evidence  before  tbb  Master.— Ju- 
risdiction, 3. 

MILLS. 
.5^  Tithes. 

MODUS. 
See  Tithes,  3,  4. 

MORTGAGE. 

Devise  of  all  testator's  freehold  estates,  and 
all  his  farming  stock,  ready  money,  bills, 
bonds,  notes  and  other  securities  for  mon- 
ey, and  all  the  residue  of  his  personal 
estate,  to  trustees,  their  heirs,  executors, 
&c.  in  trust  to  sell  his  real  estates,  and 
to  sell,  get  in  and  convert  into  money  all 
his  personal  estate,  will  pass  a  mortgage 
in  fee.     Ex  parte  Barber^  in  re   Tyas 

451 
See  Foreclosed  Mortoaoe. 

MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagee  in  fee,  died  intestate  as  to 
the  mortgaged  premises,  but  having  be- 
queathed her  personal  estate  to  B.  The 
mortgage  money  remaining  unpaid,  B. 
presented  a  petition  under  1 .  Will.  4,  c. 
60,  praying  that  some  person  might  be 
appointed,  in  the  place  of  the  mortgagee's 
heir,  (who  could  not  be  found,)  to  con- 
▼ey  the  premises  to  him.  But  the  court 
refused  to  make  any  order.  In  re  Stan- 
ley, deceaeed  320 

9.  If,  in  a  suit  for  redemption  agstnst  sev- 
eral successive  mortgagees,  the  first  mort- 
gagee does  not  appear  at  the  hearing,  a 
subsequent  mortgagee  will  be  allowea  to 
make  the  decree  ubselute  against  him. 
CoUingham  v.  Lord  Shrewsbury         396 

3.  A  second  mortgagee  took  a  conveyance 
of  the  equity  of  redemption  in  considera- 
tion of  the  debts  due  to  himself  and  the  oth- 
er mortgagees  which  he  thereby  took  upon 
himself  and  covenanted  to  pay.  Held  tnat 
his  debt  was  extinguished,  and,  tboTefore, 


^at  in  a  forecloBare  snit  institnted  against 
him,  by  the  parties  entitled  to  the  first 
and  third  mortgages,  be  was  not  en  tilled 
to  be  paid  his  debt,  in  priority  to  the  third 
mortgagee.    Brown  v.  Siead  535 

See  Jurisdiction,  2. 

MORTMAIN, 

Tesutor  bequeathed  5,000/.  to  a  chanuble 
institution,  towards  building  almshouses. 
Testator,  who  was  a  member  of  the  in- 
stitution, knew  that  it  was  intended  to 
build  the  almshouses,  and  that  a  piece  of 
land  had  been  oflfered  to  and  accepted  by 
the  institution  for  that  purpose,  but  no 
conveyance  of  the  land  had  been  execut- 
ed, though  the  trustees  were  in  posses- 
sion at  the  testator's  death,  aihd,  after- 
wards, the  land  was  duly  conveyed  to  the 
trustees.  Held  that  the  bequest  was 
void.     OihUU  V.  Hobson  651 

MOTION. 
See  Practice,  50. 

MULTIFARIOUSNESS. 

1.  A  chaiity  information  relating  to  seven! 
small  sums  given  to  a  company,  by  dif- 
ferent donors,  to  be  lent  to  difierent  mem- 
bers ef  the  company,  is  not  multifarious. 
And  Uiough  the  interest  of  one  of  the 
sums  is  payable  to  another  company,  that 
company ,  is  not  a  necessary  party  to  the 
information :  but  this  was  reversed  on 
appeal.  The  Attorney-general  v.  The 
Merchant  Tailors'  Company  288 

3.  A  demurrer,  for  multifariousness,  to  an 
information,  will  not  be  allowed,  because 
it  contains  general,  sweeping  charges, 
bnt  the  Court  will  direct  a  reference  to  the 
Attorney-general,  to  prevent  the  defend- 
ants from  being  unnecessarily  hanassed 
by  those  charges.  The  Attorney- general 
V.  The  Merchant  Tailors'  Company   288 

3.  An  information,  aAer  stating  a  will  bjr 
which  property  was  given  to  the  defend- 
ants, for  the  purpose  of  making  loans  to 
young  men  me  of  the  company,  to  assist 
them  in  trade  and  otherwise,  alleged  that  • 
divers  other  donations  and  bequests  had 
been  made  to  the  company,  for  the  pur- 
pose of  making  loans  to  young  men,  for 
their  advancement  in  business,  or  in  life, 
and  prayed  that  the  principal  and  all  oth- 
er like  gifts,  to  the  company,  for  loans, 
might  be  esublished,  &c.  Held  that  the 
information  was  multifarious,  though  the 
company  were  the  only  defendants  to  it. 
The  Attorney-general  v.  The  Goldsmiths* 
Company  ^^0 

NEW  ORDERS. 
1.  The  discretion  given  to  the  Mt«ter,by 
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the  60fh  ofder,  to  exaroino  "wltneases  viva 
voce^  cannot  be  exercised  afW  raeuing  tlie 
warrant  on  preparing  his  report.  Trotter 
V.  Trotter  383 

9.  The  17th  order  dees  not  apply  to  aoom- 
mission  to  examine  witnesses  abroad. 
The  King  of  Spain  v.  MendtzM        596 

See  Amendment,  2. — Conduct  of  Sbit. — 
Defendant,  6. — ^Dismissal  of  iiu*,  1, 
2,  3,  4,  6. 

NEW  TRUSTEE. 
ixe  Practice,  8. 

ifoncE. 

A.  being  entitled  to  a  reversionsry  iaiereei 
in  a  fund  in  Court,  assigns  it  to  B.  and, 
afterwards,  to  C.  C.  obiainsan  order  that 
the  fund  shall  not  be  transferred  without 
notice  to  him,  and  has  the  otxier  entered 
at  the  Accountant-generars office.  Held, 
that  he  thereby  gained  priority  over  B., 
who  had  not  taken  similar  precautions. 
Greening  y  Beckford  195 

See  Evidcmoe,   6. — Lis  FENDKNt.— Prac- 
tice. 6. 

OBLIGOR  ANP  OBUGEE. 
See  Practice,  17. 

OLD  ACCOUNTS 
See  Tithes,  3. 

•♦  OR"  CONSTRUED  **  AND." 
See  Construction,  10. 

ORDERS. 
See  New  OaoftRs. 

OVERSEERS'  ACCOUNTS. 
See  Tithes,  4. 

PARISH  BOOK, 

'S^  TiTBBS)  6. 

PARTIES. 

I.  Wbevs  eslMss  have  bea»  eonvejed  to 
•  trustees,  in  trust  for  such  of  the  ereditoxs 
of  the  gcaator  as  should  e&eciue  the  oon- 
veyanoe,  and  a  bill  is  filed,  by  an  inenm- 
braooer  (some  of  whose  seeurities  are 
prior  aad  others  subseqaeot  tothe  tarast- 
deed)  praying  that  his  rights  aed  interests 
under  his  securities  may  be  established, 
aed  the  priorities  of  himself  and  the  other 
iaoumbraacers,  declared,  all  the  orediton 
who  ha?e  executed  the  conveyance,  how- 
ever  uomeiotts  they  may  be,  mast  be  msde 
parties  to  the  suit.  Newton  v.  The  Earl 
ofEgmont  130 

9.  The  drawer  of  aa  aecommodstion  bill  is 
a  necessary  party  to  a  suit  by  the  acceptor 
Sfinstthe  holdes  to  haie  the  biU  deHmr- 


ed  up  to  he  canoelled.     pB/^old  v.  JAont 

405 

See   AoREEMENT. — ^Defendant,   4  — Mul- 
tifariousness.— Plaintiff.— Pi*SA    and 
Pleading,  6. 

PARTNERSHIP. 

In  1800,  A  ,  B.  and  C.  entered  into  part' 
nersfaip  as  attomies,  upon  certain  term» 
expressed  in  a  memorandum.     In    1808, 

A.  died,  leaving  B.  his  exeentor  and  re^ 
sidiuiry  legatee,  and  then  B.  and  C.  fDrm-* 
ed  a  partnerahip,  and  ai!ref*d  to  shaie  the 
profits  equally  ■  In  December  1825,  their 
partneitnership  was  dissolved  by  consenc. 
During  the  former  paiuiership,  A.  and  B. 
had  made  advances,  both  jointly  aftd 
severally  for  C.*s  private  use ;  and,  durin^r 
the  huer  partnership,  B.  made  similar 
advances.  In  1827  B.  became  bankrupt. 
No  settlement  of  accounts  having  taken 
place  between  any  of  the  parties,  in  July 
183 1,  B.'s  assignees  filed  a  bill,  against 

B.  and  C.  for  an  aoeonat  of  the  dealings 
of  lioih  partnerships,  and  of  all  the  ad- 
vances made  by  A.  and  B.  C.  pleaded 
the  Statutes  of  Limitations  (21  Jas.  I.  & 
9  €reo.  4,)  to  so  much  of  the  bill  ss  re* 
lated  to  such  advances.  Held,  that  aa  the 
plea  extended  to  the  joint  advancea  of  A. 
aod  B.  daring  the  first  partnership,  it 
covered  too  much,  and  was  therefore  bad. 
Bobinean  t.  Field  14 

PAYIffiNT  OP  MONEY  INTO  COURT. 
See  Debtor  AiurCaioiToa,  2. 

PERSONAL  BSTATE. 
See  Conversion — Covenant. 

PERSONAL  REPRESENTATIVE. 

Site  Representation. 

PETITION. 

See  Aftioatit.— Practice,  I5s» 
30. — ^Trustee. 

PIRACY. 

SseCoPYRIOHT. 

PLAINTIFF. 

Peisana  vet  having  a  eommon  interest  in  thtf 
sttbjeet  of  the  auir,  oamiot  be  joieed  as  eo^ 
ptauiti&.     Page  v.  Tovmsend  395 

See  Abisnombnt,  2. — Answer,  2. — Pra€' 
TICS,  12.  14.  34. 

PLEA  AND  PLEADING. 
1.  In  1800  A.,  B*.  sad  C.  entered  into  part- 
nership as  attomies,  upon  eevtaio  terms  e]fr* 
pxessed  iii  a  meraonndum.  In  1808,  A. 
died,  leaving  B.  hia  executor  and  residua- 
ry legatM,  aad  theu  B.  aod  C.  fonMd  a 
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|Mnrtn«iBliip,  and  agned  to  0h«f6  th«  pto- 
fit8  eqaaTty.  In  December  1885  their 
partnership  was  dissolved  by  eensent. 
During  the  former  partnership  A.  and  B. 
had  made  advances,  both  jointly  and 
severally,  for  C.*s  private  ase  ;  and  dorinj; 
the  latter  partnership  B.  made  similar  ad- 
vances. In  1887  B.  became  bankrapt. 
No  settlement  of  aeeoants  having  taken 
place  between  any  of  the  parties,  in  July 
1831,  B.*8  assignees  filed  a  bin  against  B. 
and  C. ,  for  an  aeeoont  of  the  dealings  of 
both  partnerships,  and  of  all  the  advances 
made  by  A.  and  B.  C.  pleaded  the  Stat- 
utes of  Limitations  (81  J  as.  1,  ft  9  Geo. 
4,)  to  so  mu(4i  of  the  bill  as  related  to 
such  advances.  Held,  that  as  the  Plea 
extended  to  the  joint  advanees  of  A.  A  B. 
during  the  first  partnership,  it  covered  too 
m  uch ,  and  was,  therefore ,  bad .  Robinson 
V.  Field  14 

9.  To  a  creditor's  bill,  the  defendants  plead- 
ed a  decree  obtained  by  other  creditors  in 
a  prior  suit.  Plea  over-ruled  ;  the  decree 
being  less  beneficial  lo  the  plain ii A  than 
they  might  obtain  in  their  own  suit.  Pick- 
ford  V.  Hunter.  122 

3.  Where  estates  have  been  conveyed,  to 
.  trustees  in  trust  for  such  of  the  creditors 

of  the  grantor  as  should  execute  the  con- 
veyance, and  a  bill  is  filed,  by  an  incum- 
brancer, (some  of  whose  securities  ate 
prior,  and  others  subsequent  to  the 
trust-deed,)  praying  that  his  rights  and 
interests  under  his  securities,  may  be  es- 
tablirhed,  and  the  priorities  of  himself 
and  other  incumbrancers,  declared-,  all 
the  creditors  who  have  executed  the  con- 
veyance, however  numerous  they  may  be, 
made  parties  to  the  suit.  Newton  v.  The 
Earl  of  Egmont  ISO 

4.  An  information  stated  certain  bequests 
to  have  been  made  to  the  defendants^  up- 
on certain  trosta,  and  that  other  bequests 
had  been  made  to  them  upon  like  trosis. 
The  defendaota  pleaded  a  will,  containing 
a  bequest  to  the  defendants,  upon  a  like 
trust,  (but  in  which  another  company 
was*  interested,)  and  that  that  company 
was  not  a  party  to  the  suit.  Plea  over- 
ruled. Tne  AUomef-general  v.  J%e 
Merchant  Tailors*  Company  323 

6.  Persons  not  having  a  common  interest  in 
the  subject  of  the  suit,  cannot  be  joined 
as  co-plaintifib.    Page  v.  Toumsend   395 

6.  Defendant,  in  his  answer,  insisted  that 
he  was  entitled  to  be  reimbursed,  by  A., 
what  be  might  be  decreed  to  pay  to  the 
plaintifiT,  and  that  thereibre,  A.  was  a 
necessary  party  ;  and  accordingly,  the 
Court,  at  the  hearing,  ordered  the  cause 
to  stand  over,  with  liberty  to  amend. 
Plaintiff  did  not  amend,  but  filed  a  aup- 
plemental  bill  against  A.  alone,  praying 
the  same  relief  as  in  the  original  bill. 
The  two  oauaes  were  heard   together, 


w  ben  it  was  objected  that  the  plaintifiT 
ought  to  have  amended  the  original  bill, 
or  made  the  original  defendant  a  defend- 
ant to  the  supplemental  bill.  But  the  ob- 
jection was  over-ruled.  Greenwood  v. 
Atkinson  419 

7.  To  a  bin  claiming  title  to  an  estate  the 
defendant  pleaded  that  the  title  of  the 
party  through  whom  the  plaintifif  claimed, 
accrued  in  1759,  and  that  the  possession 
of  the  estate  had  been  ever  since  adverse 
to  the  plaintiff,  and  to  the  persons  through 
whom  he  claimed.  Plea  over-ruled  be- 
cause it  did  not  state  particularly  the  facts 
on  which  the  defendant  meant  to  rtily  as 
constituting  the  adverse  possession,  and 
therefore  the  plaintiff  could  not  know 
what  case  he  had  to  meet.  Hardman  v. 
Ellames  640 

8.  A  plea  of  adverse  possession  to  a  bill 
charging  that  the  defendant  has  in  his 
cust^y  documents  showing  the  plaintiff's 
title,  must  be  accompanied  by  a  plea  de- 
nying that  charge.     Ibid.  040 

9.  An  information,  afler  stating  a  will  by, 
which  property  was  given,  to  the  defend- 
ants, for  the  purpose  of  making  loans,  to 
young  men  free  of  the  company,  to  assist 
them  in  trade  and  otherwise,  alleged  that 
divers  other  donations  and  bequests  had 
been  made,  to  the  company,  for  the  pur* 
pose  of  making  loans,  to  young  men,  for 
their  advancement  in  business  or  in  life, 
and  prayed  that  the  principal  and  all  other 
like  gifts,  to  the  company,  for  loans, 
might  be  established,  &c.  Held,  that 
the  information  was  multifarious,  though 
the  company  were  the  only  defendants  to 
it.  Attorney-general  v.  The  Goldsmiths^ 
Company  670 

See  Agreement. — Demurbkr  1. — Multi- 
fariousness.—Parties,  2. — Revivor. 

POLICY  OF  INSURANCE. 
See  Interest. 


PORTIONS. 

1.  Where,  under  a  settlement  a  snm  of 
money  is  to  be  raised  out  of  real  estates, 
for  the  portions  of  younger  children,  and' 
some  of  the  portions  have  become  paya- 
ble, the  Court  will  raise  the  whole  sum 
at  once,  although  some  of  the  children 
have  not  acquired  vested  interests,  (xih 
librand  v.  Gold  149 

2.  W.  bequeathed  5,000/.  to  the  daughter 
of  his  brother  J.,  charged  on  his  real  es- 
tates, and  directed  the  interest  to  be  raised 
for  her  maintenance,  if  J.  should  so  di- 
rect ;  and  he  devised  his  real  estates  so 
charged,  to  J.  in  fee.  J.  bequeathed 
10,000r,  in  trust  for  his  daughter  for 
lifb,  and  after  her  death,  in  trust  for  her 
children,  and  declared  that  that  snmi 
should  he  in  addition  to  the  sums  whhsh 
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she  was  entitled  to  under  W.'s  will.  The 
daughter  afterwards  married.  Her  fath- 
er advanced  to  her  husband  15,000/.  as 
his  dau^hter^s  marriage  portion,  and,  by 
the  settlement,  pin-money  and  a  jointure 
for  the  wife,  and  poitions  for  the  younger 
children  of  the  marriage,  were  provided 
nut  of  the  husband's  property,  and  the 
15,000/.  was  declared  to  be  in  saisfaction 
of  the  sums  which  the  wife  was  entitled 
to  under  W.'s  will.  Held  that  the 
10,000/.  was  not  satisfied  by  the  marriage 
portion.  Wharton  v .  Lord  Durham  297 
3.  Testator  gave  5,000/.  to  trustees,  in  trust 
for  his  daughter  £.,  for  life,  and  after  her 
dea\h,  in  trust  to  apply  the  interest  for 
the  maintenance  of  all  her  children  as 
should  be  living  at  her  death,  during  their 
minorities,  and  on  their  attaining  21,  in 
trust  to  transfer  the  same  equally  between 
them.  But  if  E.  should  die  without 
leaving  any  such  child,  or  leaving  such 
they  should  all  die  under  21,  then  to 
transfer  the  same  unto  such  children  of 
F.,  ad  should  be  living  at  E.'  death  with- 
out issue.  One  of  E.'s  children  attained 
21,  but  died  in  E.'s  lifetime,  field  that 
that  child  did  not  take  a  vested  interest. 
Tucker  v.  Harris  538 

See  Legacy,  1. 

POWER. 

A  married  woman  having  power  to  dispose 
of  property,  by  her  will  executed  as  re- 
quired by  the  power,  but  not  referring  to 
it,  gave,  to  her  husband,  all  the  property 
which  she  might  die  possessed  of,  or  have 
in  reversion  or  in  expectation :  Held  not 
to  be  an  execution  of  the  power.  Lem- 
priere  v.  Vaipy  108 

See  Appointment. — Probate  Duty. 

PRACTICE. 

1.  Plaintiff  amended  his  bill ;  before  the 
amendments  were  answered,  the  suit 
abated.  Plaintiff  then  filed  a  bill  of  re- 
vivor and  supplement,  praying  that  the 
defendants  might  answer  that  bill,  togeth- 
er with  the  amendments.  The  defendants 
put  in  an  answer  to  the  bill  of  revivor  and 
supplement  only.  Motion  to  take  the  an- 
swer off  the  file,  for  irregularity,  refused. 
Sayle  v.  Graham  8 

2.  An  affidavit  in  support  of  a  motion  for  a 
serjeant-at-arms,  under  11  Geo.  4  and  1 
Will.  4,  c.  36,  Rule  1,  which  relates  to 
the  defendant's  residence  and  not  to  the 
place  where  he  was  at  the  issuing  of  the 
attachment,  is  insufiicient.  Davis  v. 
Hammond  0 

3.  In  computing  the  eight  days  within 
which  cause  must  be  shown  against  con- 
firming a  report  absolutely,  the  day  on 
which  the  order  Nisi^  was  served,  must 
be  reckoned,  but  if  the  eighth  day  is  a 


holiday,  one  day  more  will  be  allowed. 
But  see  the  note  at  the  end  of  this  case. 
Manners  v.  Bryan  147 

4.  A  bill  had  been  dismissed  for  want  of 
prosecution.  Before  the  costs  were  paid, 
the  defendant  died,  and  the  plaintiff  filed 
another  bill,  for  the  same  object,  against 
the  defendant's  executor.  The  proceed- 
ings in  the  latter  suit  were  stayed,  until 
the  costs  of  the  former  were  paid. 
Smres  v.  Sewell  193 

5.  Plaintiff  had  examined  a  witness  respect- 
ing a  conversation  between  defendant  and 
witness.  Plaintiff  declined  to  read  the 
deposition  at  the  hearing  of  the  cause,  as 
it  made  against  him.  Defendant  then 
proposed  to  read  the  deposition  as  his 
evidence.  But  the  Viee-Chancellor  rul- 
ed that  the  defendant  was  not  at  liberty  to 
read  the  deposition,  as  it  was  not  evidence 
for  the  defendant  as  to  whose  conversa- 
tion it  related.     Wilson  v.  Calvert      194 

6.  Defendant  on  the  expiration  of  his  time 
for  answering,  lodged  a  petition  at  the 
Rolls,  for  further  time  :  and  gave  notice 
of  his  having  so  done  to  the  plaintiff  *8 
clerk  in  court.  Aflerwards,  without  re- 
voking the  notice,  he  filed  a  demurrer. 
Ordered  that  the  demurrer  should  be  taken 
off  the  file.    Murray  y.  Cauty  23(r 

7.  In  computing  the  time  within  which  a 
bill  may  be  dismissed,  on  the  ground  of 
no  proceedings  having  been  taken  since 
the  answer  was  filed,  the  intervals  men- 
tioned in  the  19th  amended  order  are  not 
to  be  reckoned.  The  AUomey-general 
▼.  Jones  246 

8.  A  new  trustee  appointed  under  11  Geo. 
4,  and  1  Will.  4,  c.  60,  without  a  refer- 
ence to  the  Master,  the  petitioner  being 
the  only  person  interested  in  the  trust 
property.     Eix  parte  Shick  281 

9.  A.  &  B.,  an  infant,  file  a  bill.  B.  at- 
tains 21,  and  gives  notice  to  the  parties, 
that  he  repudiates  the  suit,  and  then  dies. 

A.  revives  the  suit.  The  defendants  an- 
swer the  bill  of  revivor,  and  insist  that, 

B.  having  repudiated  the  suit,  it  ought 
not  be  revived ;  and  they  then  move  to 
discharge  the  order  of  revivor,  for  irregif- 
larity.  Motion  refused,  because  the  de- 
fendants ought  to  have  pleaded  to,  and 
not  answered  the  bill  of  revivor.  Cod' 
rington  v.  Houlditch  286 

10.  A  decree  declared  a  defendant,  against 
whom  the  bill  had  been  taken  proconfesso, 
to  be  a  trustee  of  stock  for  the  plaintiffs : 
but  the  Court  declined  to  refer  it  to  the 
Master  to  appoint  a  person  to  transfer  the 
stock,  in  the  place  of  the  defendant,  ex- 
cept upon  a  petition  to  be  presented  under 
11  Geo.  4,  and  1  Will.  4,  c.  60.  Fe/- 
lowes  V.  Till  319 

11.  The  discretion  given  to  the  Master,  by 
the  69th  order,  to  examine  witnesses  viva 
voce,  cannot  be  exercised  after  issuing  the 
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warrant  on  preparing  hia  report.     7Vo<- 
ter  ▼.  Trotter  383 

13.  A  plaintiff  cannot  read  the  croaa-exam- 
ination  of  one  of  the  defendant^a  witnea- 
aea,  if  the  defendant  declinea  to  read  the 
examination  in  chief.     Smith  t.  Biggs 

301 

13.  If  in  a  anit  for  redemption  againat  aev- 
eral  aucoeaaive  mortgageea,  the  firat  mort- 
gagee doea  not  appear  at  the  hearing,  a 
aubaeqoent  mortgagee  will  be  allowed  to 
make  the  decree  absolute  againat  him. 
Cottingham  y.  Lord  Shrewdmry         395 

14.  The  Coart  will  not,  on  motion  by  a  de- 
fendant, compel  a  plaintiff  to  produce 
documenta  in  hia  poaaeaaion,  although  the 
defendant  aweara  that  an  inapection  of 
them  ia  neceaaary  to  enable  him  to  anawer 
the  bill.     Pen/old  v.  Nunn  409 

15.  Under  the  Charity  Petition  Act,  where 
one  order  haa  been  made  on  petition,  a 
aubaeqoent  order  may  be  obtained  on  mo- 
tion.    In  re   Chiffping  Sodbury  School 

410 

16.  The  Court  will  not  grant  a  apecial  in- 
junction to  reatrain  an  action  brought,  by 
the  aaaigneea  of  a  bond,  in  the  name  of 
the  assignor.  Lord  PorlarUngton  v. 
Graham  416 

17.  The  aaaignee  of  a  bond  brought  an  ac- 
tion on  the  bond,  in  the  name  of  the  obli- 
gee. The  obligor  filed  a  bill  againat  the 
obligee  and  the  aaaignee,  to  reatrain  the 
action.  The  former  being  abroad,  the 
Court  made  the  uaual  order  for  aervice  of 
the  aubpcena,  on  the  attorney  in  the  action. 
Und,  418 

18.  An  order  for  the  diacharge  of  a  priaoner 
from  bia  contempt,  under  3  &  8  will.  4, 
c.  58,  may  be  made  upon  motion,  aupport- 
ed  by  the  certificate  of  the  deputy  wairden 
of  the  Fleets    Hodder  v.  Hatnes        441 

19.  Notwilhatanding  the  Maater  may  have 
refuaed  an  application,  under  the  56th 
order,  to  take  the  proaecution  ef  a  decree 
from  the  plaintiff,  and  commit  it  to  another 
party,  the  Court  ia  at  liberty  to  grant  the 
application,  the  Master'a  judgment  not 
bemg  final.     WyaU  v.  Sadler  450 

80.  A  party  cannot,  at  the  hearing,  give 
secondary  evidence  of  the  contents  of  a 
document  in  hia  adversary's  poaaeaaion, 
unleaa  be  haa  given  him  notice  to  produce 
it.  The  depoaittona  are  not  aufficient 
notice.     Shdz  v.  Stulx  460 

31.  Courae  of  proceeding  to  be  followed  by 
a  defendant,  where  the  plaintiff,  after 
aerving  a  aubpcena  to  rejoin,  doea  not  pro- 
ceed with  the  cauae.      Anonymous     497 

88.  In  a  case  of  cauae  and  croas  cauae, 
where  the  plaintiff  in  the  former  ia  abroad 
or  cannot  be  found,  the  proper  course  is 
to  stay  the  proceedings  in  that  auit  until 
the  plaintiff  has  answered  the  cross  bill, 
and  not  to  order  the  subpcena  to  answer 
th«  oioiB  bill  to  be  served  on  his  clerk  in 


court  in  the  original  cauae.  Waterton  v. 
Ooft  503 

83.  Motion  for  leave  to  aerve  a  aubpcena  on 
a  defendant  reaident  in  Scotland  granted. 
Parker  v.  IJoyd  508 

34.  In  a  auit  against  the  Bank  and  an  ad- 
miniatrator  appointed  undei  38  Geo.  9,  o. 
87,  the  Court,  on  motion  before  decree, 
ordered  stock  atanding  in  the  testator'a 
name,  to  be  tranafened  to  the  Accountant- 
general.     Warhurton  v.  Hill  533 

25-  Defendant  to  a  bill  of  discovery  in  aid 
of  an  action,  ordered' to  produce,  at  the 
tiial,  documenta  aet  forth,  in  the  schedule 
to  his  answer,  as  being  in  his  eustody. 
Crowley  v.  Perkins  553 

26.  Proceedings  in  the  original  cause  staved, 
until  the  plaintiff  had  appeared  to  and  an- 
swered the  cross  bill.     Bourne  v.  Hall 

553 

27.  Under  the  new  orders  of  1831,  an  order 
to  amend,  obtained  after  notice  of  motion 
to  dismiss,  but  served  before  the  motion  is 
made,  is  an  anawer  to  the  motion  ;  but  the 
plaintiff  muat  pay  the  coata  of  the  motion. 
Peacock  v.  Sievier  553 

38.  AAer  the  depoqitiona  on  a  atate  of  facta 
carried  in  under  a  decree,  have  been  pub- 
lished, no  other  person,  whether  a  party 
to  the  cauae  or  not,  can  be  examined  aa  a 
witneaa,  without  an  order  of  the  Court 
warranted  by  special  circumstances. 
Winpenny  v.  Courtney  554 

29.  If  the  8th  day  after  service  of  an  order 
iViffj  for  confirming  a  report  is  a  Sunday, 
that  day  is  not  to  be  reckoned.  Milium 
V.  Lyster  ^   565 

30.  Order  made  in  a  cause,  afler  the  bill  had 
been  diamiaaed,  that  the  receiver  shoukl 
pass  his  accounts  and  pay  the  balance  to 
the  defendant.     Pitt  v.  Bonner  577 

31.  It  is.  not  necessary  that  the  affidavit  in 
support  of  a  motion  for  a  commiasion  to 
examine  witnesses  abroad,  should  state 
either  the  names  of  the  witnesses,  or  the 
matters  to  which  they  are  to  be  examined, 
in  a  case  where^it  is  evident  that  such  ex- 
amination is  necessary.  CarhoneU  v. 
BesseU  636 

32.  A  cause  may  be  advanced  for  the  pur- 
pose of  taking  the  bill  pro  confesso.  Bar-- 
wick  V    Ward  676 

33.  Defendant,  after  putting  in  his  answer, 
became  bankrupt.  Plaintiff,  before  the 
assignees  were  brought  before  the  Court, 
obtained  an  order  to  refer  the  answer  for 
scandal  and  impertinence.  Held  that  the 
order  vras  regularly  obtained.    Booth  v. 

.     Smith  639 

34.  Plaintiff,  after  defendant  had  anawered, 
amended  by  adding  another  defendant. 
After  that  defendant  had  anawered,  plain- 
tiff again  moved  to  amend,  not  requiring 
any  anawer  from  the  original  defendant. 
Motion  granted.    Evans  v.  Hughes    666 

35.  The  solicitor  for  some  of  the  defendants 
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WAS  agODt  for  tb«  rest.  The  former  were 
entitled  to  move  to  dismiss,  and  they 
moved  accoidingly  ;  but  no  order  could  be 
made,  as  the  time  for  the  other  defendants 
to  answer  the  amendments  had  not  expir- 
ed. Motion  refused  with  oosta,  as  the 
aolicitor  must  have  known  that  the  motion 
could  not  succeed.    Partington  v.  Bmllie 

667 

36.  Threatening  defendants  who  have  not 
answered,  with  sn  attachment,  without  is- 
suing one,  is  not  using  due  diligence,  to 
get  in  their  answers,  so  as  to  prevent 
another  defendant  from  moving  to  dismiss. 
GtUlyy,  VanBodicoate  668 

37.  A  defendant  may  move  to  dismiss  sAer 
the  expiration  of  two  months  from  the 
time  when  his  answer  was  to  be  deemed 
sufficient,  although,  owing  to  the  answers 
of  the  other  defendants  not  being  filed, 
the  time  for  amending  the  bill  has  expir- 
ed.   Jbid, 

See  Amendment. — Costs. 

PRINTS. 

Prints  engraved  and  struck  off  abroad,  but 
published  here,  are  not  protected  from 
piracy      Page  v.  Tawnsend  305 

PRIORITY. 

I.  A.  being  entitled  to  a  reversionary  iater- 
est  in  a  fund  in  Court,  assigns  it  to  B. 
and,  afterwards,  to  C.  C.  obtains  an  order 
that  the  fund  shall  not  be  transferred  with- 
out notice  to  him,  and  has  the  order  en- 
tered at  the  Accountant-gteneral's  Office. 
Held  that  he  thereby  gained  priority  over 
B.,  who  had  not  taken  similar  precautions. 
Greening  v.  Beckford  195 

9.  A  second  mortgagee  took  a  conve^anee 
of  the  equity  of  r^emption,  in  Considera- 
tion of  the  debts,  due  to  himself  and  the 
other  moxtgagees,  which  he  thereby  took 
upon  him^f  and  covenanted  to  pay. 
Held  that  his  debt  was  extinguished,  and, 
therefore^  in  a  foreclosure  suit  instituted 
against  him  by  the  parties  entitled  to  the 
first  and  third  mortgages,  he  was  not  en- 
titled to  be  paid  his  debt  in  priority  to  the 
third  mortgagee.  Brown  v.  Stead  536 
Set  Parties,  1. 

PRISONER. 

See   Contempt,   2,    3.   4. — Maxshal  ot 

Kino's  Bench. 

PRO  CONFESSO. 

A  cause  may  be  advanoed  for  the  purpose  of 
taking  the  bill  pro  confeseo.  Baneiek  v. 
Ward  676 

See  Contempt,  S,  3. 

BROBATE  DUTY. 


I.  Where  a  teeutor  having  a  geaenl  pow- 
er of  appointment  over  a  food,  exercises 
it  by  will,  probate-duty  must  be  paid  m 
reepect  of  the  fund.  Palmer  v.  Whit- 
more  178 

3.  A  married  woman  having  a  testameotaiy 
power  to  appoint  a  fund,  exercised  it  in 
favour  of  her  husband,  and  appointed  him 
her  executor.  Held  that,  if  the  husband 
claimed  the  fund  as  his  wife's  executor, 
he  must  pay  probate  duty  on  the  fund. 
Naii  V.  Punter  563 

PRODUCTION  OF  DOCUMENTS. 

I.  The  Court  will  not,  on  motion  by  a  de- 
fendant, compel  a  plaintiff  to  produce  doc- 
uments in  his  possession,  although  the  de- 
fendant swears  that  an  inspection  of  them 
is  neceaeary  to  enable  him  to  answer  the 
bill.    Pen/old  Y.  Nunn  409 

3.  Defendant  to  a  bill  of  discovery  in  aid  of 
an  action,  ordered  to  produce,  at  the  trial, 
documents  set  forth  in  the  schedule  to  his 
answer  as  being  in  his  custody.  CV'oaD- 
ley  V.  Perkins  559 

See  Tithes,  4. 

PROMISSORY  NOTE. 
See  Feme  Coterte>  3. 

PUBUCATION. 
See  Practice,  28. 

PURCHASER. 
See  Lis  Penabms. — Vendor  and  Purchas- 
er. 

RECEIVER. 

1.-  Testator  bequeathed  the  residue  of  his 
real  and  peiaonal  estate  to  his  widow,  her 
heirs,  execuiera  and  adminisirators : 
**  having  a  perfect  confidence  she  will  act 
up  to  those  views  which  I  have  commooi- 
cated  to  her,  in  the  ultimate  disposal  of 
my  property  after  her  decease."  The 
testator*s  widow  died  intestate.  The-  bill 
alleged  that  the  testator  had  bequeathed 
the  residue  of  his  property  to  his  wife,  oB 
the  faith  of  a  promise  that  she  would  dis* 
pose  of  his  property  in  favour  of  the 
plaintijSs,  who  were  natural  children  of 
the  testator.  The  Court,  on  motion,  8«p- 
poited  by  affidavita  verifying  the  allega- 
tion, granted  a  receiver  of  the  real  estates, 
against  the  heir  and  second  husband  of 
the  widow.    Podmore  v.  Gunning     485 

3.  A  receiver  having,  without  the  sanction 
of  the  Court,  defended  actiona arising  ool 
of  a  distress  for  rent  made  by  him  on  a 
tenant  of  the  estate,  the  Court  refused  to 
allow  him  his  costs  of  the  actiona.  Swth 
by  V.  Dtckon  689 

See  Lis  Pehsibms^^^-Pjiacticsi  2d» 
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RECOVERY. 

1.  Elates  were  conveyed  to  A.  and  B.  and 
the  hein  of  A  A.  died,  having  devised 
the  estates  to  C.  in  tail.  C.  alone,  in 
B.'s  life-time,  conveyed  the  estates  to  D., 
to  make  him  tenant  to  the  prmcipt^  and  a 
recovery  was  sufiered  to  the  use  of  C.  in 
fee.  D.  died,  loaving  an  infant  heir. 
Held  that  the  heir  was  not  a  trustee  :  for, 
though  the  recovery  did  not  bar  the  estate 
tail,  it  drew  out  from  D.  the  whole  estate 
that  was  vested  in  him,  under  the  recov- 
eiy-deed.     In  re  Debary  283 

3.  A  devided  estates  of  which  he  had  only 
the  equitable  fee,  and  afterwards  agreed 
to  sell  part  of  the  estates,  and,  to  remove 
an  objection  taken  by  the  purchaser,  but 
which  was  not  well  founded,  he  suffered 
a  recovery.  Held  that  though  the  recov- 
ery was  an  equitable  one,  and  the  purpose 
for  which  it  was  suffered  was  expressly 
mentioned  in  the  deed  declaring  the  uses, 
and  though  the  limitations  thereby  made 
of  the  property  not  intended  to  be  sold, 
were  precisely  the  same  as  before  the  re- 
covery, and  were  expressed  to  bsi  in  re- 
storation and  confirmation  of  them,  the 
will  was  revoked.    Lock€  v.  FooU      618 

REMOTENESS. 
See  CoirsTRUCTioM,  6, 

RENEWAL. 
8m  Lacrbb.— Landlokd  ajtd  Tskakt. 

RENT-CHARGE. 

A.,  on  his  marriage,  grants  a  reat-cliai^, 
to  his  wife,  oat  of  his  estates,  for  her 
jointure  ;  which  he  secures  by  a  term  lim- 
ited to  trustees.  By  his  wUl,  he  gives 
his  mansioD-honse  and  park,  to  his  wife, 
for  life,  and  the  rest  of  his  estates,  to  B., 
and  directs  that  the  repairs,  painting,  &c. 
of  his  mansion-hoDse  shall  be  paid  for,  by 
eale  of  timber  on  the  premises  devised  to 
B.,  and  then  be  confirms  the  settlement. 
Held  that  the  jointure  is  wholly  raisea- 
ble  ottt  of  thoae  premises.  Origby  v. 
Potoeil  890 

REPORT. 

896  PaACTICI,  3.  dO« 

REPRESENTATION. 

Semble  that,  where  a  testator's  will  is  proved 
in  a  perogative  court,  and  his  executor's 
will  is  proved  in  a  diocesan  court,  the  ex- 
ecutor of  the  executor  is  not  the  personal 
representative  of  the  original  tesUtor. 
Jemegan  Baxter  568 


REPUCLICATION. 
Testator  having  eat^tea  in  JaaMica.ud  Bng* 

Vol.  V.  56 


land,  by  his  will,  direeted  his  Engtiah 
tates  to  be  sold,  and  10,000/.  to  be  paid, 
out  of  the  produce,  to  the  plaintiff.  He 
afterwards  sold  his  English  estate,  and, 
by  an  unattested  codicil,  recited  that  he 
had  so  done,  and  directed  that,  notwith- 
standing, the  10,000/.  should  be  paid  to 
the  plaintiff,  and  charged  all  his  estates 
with  the  payment  thereof.  He  then  made 
another  codicil,  which  was  duly  attested, 
and  in  which  he  referred  to  his  will,  and 
ratified  and  confirmed  all  the  provisions 
and  bequests  which  he  had  thereby  made 
in  the  plaintiff's  favour.  Held  that  the 
Jamaica  estates  were  liable  to  the  pay- 
ment of  the  10,000/.  Gordon  v.  Loird 
Beay  874 

RESTRAINT  ON  ALIENATION. 
See  Feue  Covcrte,  3. 

RETAINER. 
See  Debtor  and  Creditor,  9. 

REVERSION. 
A  sale  by  private  contract  of  a  rev^xsionarj 
interest  in  a  sum  of  stock,  set  aside,  on 
account  of  inadequacy  of  price,  and  the 
unjust  and  oppressive  conduct  of  the  par- 
chaser.  Newton  V.  Hunt  511 
See  Priority,  1. 

REVIVOR. 

A.  and  B.,  an  infant,  file  a  bill.  B.  attains 
81,  and  gives  notice  to  the  parties,  that  he 
repudiates  the  snit,  and  then  dies.  A. 
revives  the  suit.  The  defendants  ansvver 
the  bill  of  revivor,  and  insist  that,  B.  hav- 
ing repudiated  the  suit,  it  ought  not  to  be 
revived ;  and  they  then  move  to  discharge 
the  order  of  revivor,  for  irregularity. 
Motion  refused,  because  the  defendants 
ought  to  have  pleaded  to,  and  notanswei^ 
ed  the  bill  of  revivor.  Codringion  r. 
Houiditeh  886 

REVOCATION. 

1.  A  deed  executed  under   circnmstanoee 
which  render  it  void  in  equity,  and  not  al 
law,  is  a  revocation  of  a  prior  will. 
Simpson  v.  Walker  I 

9s  A.  devised  estates  of  which  he  had  only 
the  equitable  fee,  and  af^wards,  agreed 
to  sell  part  of  the  estates,  and  to  remove 
an  objection  taken  by  the  purchaser,  but 

I  which  was  not  vteW  founded,  he  suffered 
a  recovery.  Held,  that,  though  the  »• 
oovery  was  an  equitaUe  one,  and  the  pur- 
pose for  which  it  was  snfiSered,  was  ex- 
pressly mentioned  in  the  deed  declaring 
the  uses,  and  though  the  limitations  there- 
by made  of  the  property  not  intended  to 
be  sold,  were  precisely  the  same  as  befoie 
tbe  recovery,  aad  were  expressed  to  be  fa 
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restoration  and  confirmation  of  them,  the 
will  was  revoked.    Locke  v.  Foote      618 

SATISFACTION. 

W.  bequeathed  5,000/.  to  the  daughter  of 
his  brother  J.  charged  on  his  real  estates, 
and  directed  the  interest  to  be  raised  for 
her  maintenance,  if  J.  should  so  direct ; 
and  he  devised  his  real  estates  so  charged, 
to  J.  in  fee.  J.  bequeathed  10,000/.,  in 
trust  for  his  daughter  for  life,  and  aAei 
her  death,  in  trust  for  her  children,  and 
declared  that  that  sum  should  be  in  addi- 
tion to  the  sums  which  she  wasr  entitled  to 
under  W.'s  will.  The  daughter  after- 
wards married.  Her  father  advanced  to 
her  husband  15,000/.  as  his  daughter's 
marriage  portion,  and,  by  the  settlement, 
pin-money  and  a  jointure  for  the  wife, 
and  portions  for  the  younger  children  of 
the  marriai^e,  were  provided  out  of  the 
husband's  property,  and  the  15,000/.  was 
declared  to  be  in  satisfaction  of  the  sums 
which  the  wife  was  entitled  to  under 
W.'swill.  Held  that  the  10,000/.  was 
not  satisfied  by  the  marriage  portion. 
Wharton  v.  Lord  Durham  297 

Ste  Legacy,  1. 

SCANDAL  AND  IMPERTINENCE. 

Defendant,  after  putting  in  his  answer,  be- 
came bankrupt.  PlaintiflT,  before  the  as- 
signees were  brought  before  the  court, 
obtained  an  order  to  refer  the  answer  for 
scandal  and  impertinence.  Held  that  the 
order  was  regularly  obtained.  Booth  v 
Smith  639 

SECONDARY  EVIDENCE. 
See  Practice,  20. 

SEPARATE  PROPERTY. 

A  gift  for  the  separate  use  of  a  single 
woman,  without  anticipation,  will  not  pre- 
vent alienation  by  her,  unless  it  is  made 
with  reference  to  an  intended  marriage. 
Brown  v.  Pocock  663 

See  Feme  Coverts,  1,  2. 

SHERIFF. 
The  bill  had  been  dismissed  at  the  hearing, 
with  costs,  v.-hich  the  plaintiff  refusing  to 
pay,  he  was  ta^n  under  an  attachment. 
Afterwards,  but  before  the  coste  were 
paid,  the  sheriff  lei  the  plaintiff  ont  of 
custody,  upon  bail,  but  rb-took  him  before 
the  writ  was  returnable.  The  Court  re- 
fused to  order  the  sheriff  to  pay  the  costs. 
Collar d  v.  Hare  jO 

SOLICITOR  AND  CLIENT. 

The  plaintiff  had   obUiined  ah  oider  for 


taxation  of  his  solicitor's  bill  amounting 
to  399/.  The  solicitor,  with  the  Master's 
permission,  struck  out  certain  items,  as 
having  been  inserted  by  mistake.  The 
bills  were  then  taxed,  and  less  than  a 
sixth  was  taken  off,  but  if  the  items  struck 
out  were  included,  then  more  than  a  sixth 
would  have  been  taken  off.  Held,  that  as 
less  than  a  sixth  had  been  taxed  off,  the 
plaintiff  must  pay  the  corts  of  taxation. 
Marshaily,  Oxford  456 

SPECIFIC  LEGACY. 
See  Legacy,  2, 3. 

SPECIFIC  PERFORMANCE. 

1 .  A  leased  premises  to  B.  for  10  years ; 
and  B.  covenanted  not  to  assign  the  pre- 
mises, without  A.'s  consent.  A.  agreed 
to  grant  to  C.  a  lease  for  10  years,  from 
the  end  of  B.'s  term,  subject  to  the  same 
covenants  as  were  contained  in  B.'s  lease. 
C.  died,  before  the  lease  was  executed  to 
him.  A.  filed  a  bill  against  C.'s  execu- 
tors (who  admitted  assets),  for  a  specific 
periormance  of  the  agreement,  and  offer- 
ed so  to  quality  the  covenants  of  the  lease, 
as  that  the  executors  should  be  no  further 
liable  thereon,  than  they  would  have  been 
on  the  covenants  which  ought  to  have 
been  entered  into  by  the  testator,  in  case 
a  proper  lease  had  been  made  to  him. 
Specific  performance  of  the  agreement 
decreed,  with  a  reference  to  the  Master  to 
settle    the    lease.     Philhps  v.  Everard 

lOS 

2.  A.  granted  a  lease  for  21  years  toB.  with' 
a  proviso  determining  the  lease  and  giving 
A.  a  right  of  re-entry  on  non -performance 
of  any  of  the  covenants  in  the  lease,  and 
A.  covenanted  that,  at  the  end  of  the 
term,  if  it  should  not  be  sooner  determin- 
ed by  B.'s  acts  or  defaults,  be  would  grant 
to  B.  a  lease  for  a  further  term  of  14 
^ears.  B.  paid  all  his  rent  and  continued 
m  possession  after  the  term  had  expired. 

A.  then  brought  an  ejectment  against  him 
for  breaches  of  covenant  during  the  term. 

B.  filed  a  bill  for  a  specific  performance 
of  the  covenant  to  renew,  and  for  an  in- 
junction to  restrain  the  action.  A.,  in  hia 
answer  set  up  the  breaches  of  covenant, 
and  denied  having  had  notice  of  them  till 
after  the  end  of  the  term.  Motion  for  the 
injunction  refused.     Thompson  v.  Guyon 

65 
See  Agreement. — ^Vendor  and  Purcbas- 

£R,  2. 

STAMP  DUTY. 
See  Probate  Duty. 

STATE  OF  FACTS. 

After  the  depoaitione  on  a  atate  of  facte 
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Offried  in  nmdet  a  deerae  liave  been  pab- 
lished,  00  other  person,  whether  a  party 
io  the  cause  or  not,  can  be  examined  as  a 
witness,  without  an  order  of  Court, 
warranted  by  special  circumstances, 
Winpennj/  v.  Courtney  654 

STATUTE  11  G.  4  &  1  W.  4,  c.  60. 

See    JuEisoicTioN,     2. — Mortgagor    and 

Mortgagce.-^Tbustee. 

STATUTK  OF  LIMITATIONS. 
See  Partnership, 

STOCK. 

See  Practice,  24. 

SUBPOENA. 

Motion  for  leave  to  serve  a  subpoena  on  a 
defendant  resident  in  Scotland  granted. 
Parker  v.  Uoyd  508 

See  rRACTiCE,  17.  22. 

SUPPLEMENTAL  ANSWER. 

lieave  given  to  file  a  supplemental  answer 
to  correct  a  mistake  in  the  original  an- 
swer.    While  ▼.  Sayer  566 

SUPPLEMENTAL  BILL. 

Defendant,  in  his  answer,  insisted  that  he 
was  entitled  to  be  reimbursed  by  A.  what 
he  might  be  decreed  to  pay  to  the  plain- 
tiff, and,  therefore,  that  A.  was  a  necessa- 
ry party,  and,  accordingly,  the  Court,  at 
the  hearing,  ordered  the  cause  to  stand 
over,  with  liberty  to  amend.  Plaintiff  did 
not  amend,  but  filed  a  supplemental  bill, 
against  A.  alone,  praying  the  same  relief 
as  in  the  original  bill.  The  two  causes 
were  heard  together,  when  it  was  ob- 

-  jected  that  the  plaintiff  ought  to  have 
amended  the  original  bill,  or  made  the  ori- 
ginal defendant  a  defendant  to  the  sup- 
plemental bill.  But  the  objection  was 
over-ruled.        Greenwood    v.    Atkinson 

419 

SURPLUS  RENTS, 
See  Charity,  1,  2.  4* 


TENANT  FOR  LIFE. 

A  tenant  for  life  subject  to  impeachment  for 
waste,  is  entitled  to  the  interest  of  money 
produced  by  the  sale  of  timber  cut  by  or- 
der of  the  Court.     Tooker  v.  Annesly 

235 

TENANT  FOR  LIFE  AND  REMAIN- 
DER-MAN. 

1.  Testator  bequeathed  a  church  lease  for  | 


21  years,  to  A.  for  life,  remainder  to  his 
first  and  other  sons,  and  directed  the  lease 
to  be  continually  lenewed  by  the  persons 
in  posisessiun  ibr  the  Ume  being.  A. 
neglected  to  renew,  and  the  lease  expiied 
in  1798.  His  eldest  son  attained  21  in 
1800.  In  1830  A.  died.  In  1831  the 
eldest  son  filed  his  bill,  praying  to  be 
compensated  for  the  loss  of  the  lease, 
out  of  A.'s  assets.  Held,  that  he  was 
entitled  to  the  relief,  notwithstanding  the 
lapse  of  time.  Bennett  v.  CoUcy  181 
2.  A.  having  a  leasehold  estate  on  which 
he  had  covenanted  to  erect  buildings  with- 
in a  certain  time,  bequeathed  it  and  also 
his  personal  estate,  subject  as  to  the  lat- 
ter, to  the  payment  of  his  debts,  to  trus- 
tees, for  B.  for  life  with  several  limita- 
tions over.  A.  died  before  the  time  ex- 
pired, leaving  the  covenant  unperformed 
in  part.  Held  that  his  general  pergonal 
estate  was  liable  to  the  performance  of 
the  covenant,      Marshall   v.    Holloway 

198 

TERRIER. 

See  Tithes. 


TIMBER. 

A  tenant  for  life  siibject  to  impeachment 
for  waste,   is  entitled   to  the  interest  of 
money  produced  by  the  sale  of  timber 
cut  by  order  of  the  Court.     Tooker  v. 
Annesky  235 

TITHES. 

1.  A  new  mill  erected  on  the  site  of  an 
ancient  mill,  is  exempt  from  tithes :  but, 
if  it  is  built  partly  on  the  site  of  the  an- 
cient mill,  ana  partly  on  a  new  site,  it  is 
not  exempt.     Newcome  v.  Matthew      243 

In  a  suit  fur  tithes  between  a  vicar  and  the 
occupier  of  a  mill,  an  old  map  of  the 
parish,  belonging  to  the  lord  of  the  man- 
or, was  not  admitted  as  evidence  for  the 
defendant.  Ibid, 

2.  In  a  suit  for  tithes,  by  a  rector,  against 
the  owner  and  occupier  of  a  farm,  part 
of  the  demesnes  of  a  manor  of  which  the 
owner  was  lord,  he,  in  order  to  prove 
that  he  was  entitled  to  two  thirds  of  the 
tithes  of  the  farm,  produced  a  grant, 
from  Queen  Elizabeth,  to  one  of  his  an- 
cestors, of  a  chapel  with  the  tithes  be- 
longing to  it  within  the  lordship,  and  also 
his  title-deeds,  in  some  of  which  tithes, 
in  others  tithes  of  corn,  grain,  and  in 
others  tithes  and  portions  of  tithes  in  the 
parish  and  several  other  places,  were  con- 
veyed, but  in  none  of  them  were  the 
tithes  of  the  farm  mentioned  specially, 
except  in  an  old  lease  of  the  farm,  in 
which  the  lord's  part  of  the  tithes,  to- 
gether with  ingress,  egress,  &c.  were 
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merved.  The  witnesses  proved  that  one 
third  oaly  of  the  tithes  of  the  farm  and 
the  rest  of  the  demesnes,  bad  been  paid 
to  the  plaintiff  and  bis  predeoessors,  and 
that  one  of  them,  having  employed  a 
person  to  value  the  tithes  of  the  parish, 
pointed  out,  to  the  valuer,  ihe  faim  and 
other  demesnes  as  being  tithesble  in  the 
thirtieth  only.  The  Court  refused  lo  de- 
cree an  account,  until  the  plaintiff  had 
established  his  right,  at  law.  Hughes  v. 
Davis  331 

8.  In  a  suit  for  tithes  by  an  ecclesiastical 
lector  agiinst  the  occupiers,  a  terrier 
signed  by  the  vicar,  churchwardens  and 
inhabitants,  and  which  was  tendered  by 
the  defendants,  was  rejected.  Harcourt 
▼.  Pdrson  368 

Old  accounts  found  in  the  custody  of  the 
personal  representative  of  a  deceased 
tithe  collector  of  a  former  recuir,  were 
received,  although  there  was  no  evidence 
to  show  by  whom  they  were  made  out. 
Ibid. 

The  defendants  set  up  a  modus  of  1/.  175. 
W.  as  coverisg  the  tithes  of  four  town- 
ships in  a  parish,  which  were  claimed  by 
the  plaintiff.  The  latter  proved,  by  doc- 
uments older  than  those  produced  by  the 
defendants  that  separate  moduscs,  amount- 
ing to  1/.  lis,  9</.,  had  been  paid  forsep- 
arate  portions  of  the  four  townships. 
Held  that  the  modus  pleaded,  was  bad 
Und.  368 

4.  In  a  tithe  suit,  by  a  vicar,  old  overseers' 
accounts,  mentioning  that  a  sum  had 
been  received,  from  the  vicar,  as  for  a 
modus,  are  admissible  for  the  defendants. 
Wardy.  Pomfret  476 

5.  Plaintiff  had  subpoenaed  the  defendants' 
agent  to  produce,  at  the  hearing,  a  parish 
book  in  his  custody.  Held  that,  as  it 
was  a  public  document  and  in  possession 
of  the  defendants'  agent,  the  oefendants 
were  entitled  to  have  it  produced  and 
read  at  the  hearing,  for  their  benefit. 
Ibid,  476 

6.  In  a  tithe  suit,  by  a  vicar,  for  small 
tithes,  depositions  of  deceased  witnesses 
in  an  old  suit,  by  the  rector,  for  crest 
tithes  of  the  parish,  were  received  as 
evidence.    Ibid.  477 

See  Compensation. 


testator's  widow  died  intestate.  The 
hill  alleged  thatthf>  testator  had  bequeath- 
ed the  residue  of  his  property  to  his 
wife,  on  the  faith  of  a  promise  that  she 
would  dispose  of  his  property  in  fsvoar 
of  the  plaintiffs,  who  were  natural  chil- 
dren of  the  testator.  The  Court,  on  mo- 
tion, supported  by  affidavits  verifying  the 
allegation,  granted  a  receiver  of  the  real 
estates,  against  their  heir  and  second  hus- 
band of  the  widow.  Podmore  v.  Gtin- 
ning  485 

See  Construction,   1. — ^Trostke. — Will, 

2.  6,  7,  8,  9. 


TITLE. 
See  Vendor  and  Purcraskr,  1. 

TRUST. 

TsstatOT  bequeathed  the  residue  of  his 
real  and  personal  estate,  to  his  widow, 
her  heirs,  execators  and  administrators : 
"having  a  perfect  confidence  she  will 
act  up  to  those  views  which  I  have  com- 
municated to  her,  in  the  ultimate  disposal 
of  my  property,  after  her  decease. ' '    The  I 


TRUSTEE. 

1.  A  new  trustee  appointed  under  11  Geo. 
4,  and  1  Will.  4,  c.  60,  without  a  refer- 
ence to  the  Master,  the  petitioner  being 
the  only  person  interested  in  the  trusts 
property.     Ex  parte  v.  Shick  281 

3.  A  decree  declared  the  defendant,  against 
whom  the  bill  had  been  taken  pro  confesso^ 
to  be  a  trustee  of  stock  for  the  plaintiffi ; 
I  but  the  Court  declined  to  refer  it  to  the 
Master  to  appoint  a  person  to  transfer  the 
stock,  in  the  place  of  the  defendant,  ex- 
cept upon  a  petition  presented  under  11 
Geo.  4,  and  1  Will.  4,  o.  60.  FeUowes 
V.  Till  319 

3.  A  mortgagee  in  fee  died  intestate  as  to 
the  mortgaged  premises,  but  having  be* 
queathed  her  personal  estate  to  B.  The 
mortgage  money  remaining  unpaid,  B. 
presented  a  petition  under  11  Geo.  4,  and 
1  Will.  4,  c.  60,  praying  that  some  per- 
son might  be  appointed,  in  the  place  of 
the  mortgagee's  heir  (who  could  not  be 
found,)  to  convey  the  premises  to  him. 
But  the  Court  refused  to  make  any  order. 
In  re  Mary  Stanley,  deceased  320 

4.  A.  and  B.  claimed,  adversely,  a  sum  of 
stock  standing  in  the  names  of  A.  and 
two  other  persons,  as  trustees.  A.  filed 
an  amicable  bill,  to  have  the  rights  and 
interests  of  himself  and  B.  declared.  A> 
was  beyond  sea,  commanding  a  merchant 
▼essel,  on  a  voyage  to  India.  B.  present- 
ed a  petition  under  11  Geo.  4  and  1  Will. 
4,  c.  60,  praying  that  the  stock  might  be 
transferred  into  Conrt,  in  the  cause.  Pe- 
tition refused,  the  ease  not  being  within 
the  Act.  Hutchinson  v.  Stevens  and  oth" 
ers  498 

5-  Testator  gave  an  annuity  to  his  widow, 
and  the  residue  of  his  estate  to  bis  chil- 
dren. The  executors  paid  the  testator's 
debts  and  legacies,  and  purchased  stock, 
in  their  names,  to  answer  the  annuity,  and 
paid  the  dividends  to  the  widow.  One 
of  the  executors  went  to  reside  abroad, 
and  the  other  died  :  Held  that  they  were 
trustees  of  the  stock  within  11  Geo.  4 
and  1  Will.  4,  c.  60.     Ex  parte  Dover 

500 
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MORTOAGK,  1— tTRUST. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

Stock  was  settled  on  a  wife,  for  her 
separate  use  for  life,  with  a  power  of 
appointment  by  wiJl.  The  trostees, 
at  the  reqaest  of  the  hosband  and  wife, 
sold  ottt  the  stock  and  paid  the  pro- 
eeeds  to  the  husband,  who  afterwards  be- 
came bankrupt.  The  wife  filed  a  bill  to 
compel  the  trustees  to  replace  the  stock, 
and  obtained  a  decree  nnder  which  the 
trustees  transferred  part  of  the  stock  into 
Court,  and  they  were  allowed  time  to 
transfer  the  remainder  The  wife  died, 
haying,  by  her  will,  appointed  the  stock 
to  her  husband,  and  appointed  him  her 
executor.  He  filed  a  bill  of  reviyor  and 
supplement  against  the  trustees,  and  his 
assignees  claiming  the  stock  under  the 
appointment,  and  praying  the  same  relief 
as  his  wife  might  have  had.  But  as  he 
bad  reeeiyed  the  proceeds  of  the  stock 
sold  out,  his  bill  was  dismissed.  Nail  y. 
Punter  655 

See  Trust. 

VENDOR  AND  PURCHASER. 

I.  The  General  Inclosuie  Act,  so  far  as  it 
enacts  that  the  commissioner's  oath  and 
the  appointment  of  any  new  commission- 
er, shall  be  annexed  to  and  enrolled  with 
the  award,  is  merely  directory.  Ceaama" 
jor  y.  Strode  87 

An  Inclosure  Act  directed  allotments  to  be 
made  to  A.,  as  a  full  compensation  for 
bis  right  to  the  soil  of  the  waste  as  lord 
of  the  manor,  for  his  right  to  the  tithes  as 
rector,  and  for  his  right  of  common. 
Part  of  the  waste  had  been  used  by  the 
lord  as  a  rabbit  warren,  but  no  mention  of 
It,  as  such,  was  made  in  the  Inclosure 
Act,  nor  did  it  appear  that  the  lord  had 
any  right  of  warren  in  the  waste.  The 
commissioners  made  an  allotment  to  A. 
as  a  full  compensation  for  his  right  and 
interest  in  the  warren,  and  also  three  oth- 
er allotments  as  a  full  compensation  for 
his  rights  aboye  mentioned.  Held  that 
A.'s  title  to  the  allotment  in  respect  of 
the  warren,  could  not  be  objected  to,  as 
that  allotment  was  a  portion  of  the  lord's 
compensation  for  his  right  of  soil.    Ibid. 

87 

t.  Vendor  filed  a  bill  for  specific  perform- 
ance, but,  not  being  able  to  make  a  good 
title,  his  bill  was  dismissed,  and  he  was 
ordered  to  return  the  deposit  witii  interest. 
Lord  Anson  y.  Hodges  227 

S.  A.  agreed  to  sell  an  estate  tithe-free  to 
B.  Afterwards  C,  the  yicar  of  L  (in 
which  parish  part  of  the  estate  was  sit* 


uste)  filed  a  bill,  Ibr  tithes  affainst  the 
occupiers  of  another  part  of  nie  estate, 
as  also  being  situate  in  L.  A.  agreed 
that  patt  of  the  purchase  money  should 
be  set  apart  as  an  indemnity  to  B.  against 
the  claim  made  by  C,  which  was  accord- 
ingly done,  and  B.  paid  the  remainder  of 
his  pnrchase-money,  and  took  a  conyey- 
ance  of  the  estate.  C.  died,  and  his  suit 
was  dismissed  for  want  of  prosecution, 
but  the  indemnity  fond  was  not  transfer- 
red to  A.  One  of  C'.s  successors  insti- 
tuted a  fresh  suit  for  the  tithes  of  the 
same  lands.  Pending  these  proceedings 
it  was  discoyered  that  those  lands  were 
situate  in  the  parish  of  S.,  and  were 
titheableto  the  rector  of  S.,  and,  on  proof 
of  those  facts,  the  latter  suit  was  dismiss- 
ed at  the  hearing.  Held  that  B.  was  en- 
titled to  a  compensation  out  of  the  fond 
for  the  tithes  of  the  lands  situate  in  S. 
Crompton  y.  Lord  MeUwume  353 

4.  A  sale,  by  priyate  contract,  of  a  reyer- 
sionary  interest  in  a  sum  of  stock,  set 
aside,  on  account  of  inadequacy  of  price, 
and  the  unjust  and  oppressiye  conduct  of 
the  purchaser.  Newton  y.  Hunt  511 
See  Lis  Pendens. 

VESTING. 
See  Construction,  2. — ^Portions,  3. 

VICE-CHANCELLOR. 
See  Lunatic  Trustee. 

WHARFINGER. 
Sm  Interpleader,  1. 

WILL. 

1.  A  deed  executed  under  circumstances 
which  render  it  yoid  in  equity,  and  not  at 
law,  is  a  reyocation  of  a  prior  will .  Simp- 
son y.  Walker  1 

9.  Testator  gaye  annuities  out  of  any  money 
arising  from  whateyer  dividends  he  might 
die  possessed  of  in  the  Bank  of  England, 
and  the  residue  of  the  said  diyidends  to 
his  brother  A.,  to  enable  him  to  assist 
such  of  the  children  of  his  brother  F.  as 
he  should  find  deserving  of  encourage- 
ment, and  upon  the  demise  of  the  annui- 
tants or  any  of  them,  the  testator  ffaye 
each  annuitant's  proportion  of  the  before- 
mentioned  dividends,  to  his  brother.  A., 
to  be  at  his  disposal,  but  the  principal  to 
remain  in  the  Bank.  Held,  that  no  trust 
was  created  for  the  children  of  F.,  but 
that  A.  took,  absolutely ,  the  capital  of  the 
testator's  stock,  subject  to  the  annuities. 
Benson  y.  Whittam  22 

3.  A  testator,  before  making  his  will,  trans- 
ferred two  sums  of  four  per  cents,  and 
five  per  cents,  which  were  then  the  whole 
of  his  funded  property,  into  the  joint  names 
of  himself  and  his  wife.    By  his  will  he 
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beqaeatbed  all  his  fanded  property  or  es- 
tate of  what  kind  soever,  to  trustees,  in 
trnst  for  his  wife  for  life,  and,  after  her 
decease,  in  tiust  (amongst  other  things) 
to  pny  certain  ]ega6ies  of  four  per  cent, 
stock,  amounting,  within  50/.,  to  the  stock 
of  that  description,  which  he  had  so  trans- 
ferred ;  and  he  gave  the  residue  of  his  es- 
tate to  A.  and  B.  He  afterwards  pur- 
chased further  sums  of  five  per  cents,  in 
the  names  of  himself  and  his  wife,  and 
died  in  her  lifetime,  having  no  stock  ex- 
cept that  before-mentioned,  exclusive  of 
which  his  property  was  not  sufficient  to 
pay  his  1(.>gacies  :  held  that  the  wife,  on 
her  husband ^s  death,  became  absolutely 
entitled  to  the  stock  ;  and  that  the  bequest 
of  the  testator's  funded  property  was  not 
suilicienily  specific  to  make  her  elect  be- 
tween the  stock,  and  the  benefits  which  she 
took,  under  the  will,  in  certain  parts  of  the 
testator's  properly.     Dummer  v.  Pitcher 

35 

4.  Testator  devised  all  his  real  estates  to 
trustees,  in  trust  to  convey  his  lands  in 
W.  to  A.,  when,  and  so  soon  as  he  should 
attain  21,  but  in  case  he  should  die  under 
that  age  and  without  leaving  issue,  then 
over ;  and,  when  B.  should  attain  24,  in 
trust  to  convey  the  rest  of  the  real  estates 
to  him,  on  his  giving  security  for  the  an- 
nuities given  by  the  testator,  and  execu- 
ting certain  deeds,  to  the  satisfaction  of 
the  trustees ;  but  in  case  B.  should  die 
before  he  attained  24,  without  leaving  is- 
sue, then  over.  A.  and  B.  were  both  in- 
fants at  the  testator's  death :  held  that  A. 
took  a  vested  interest  in  possession,  in  the 
lands  in  W.,  but  that  B.'s  interest  in  the 
rest  of  the  estates  was  contingent  on  his 
attaining  24,  and  doing  the  acts  required. 
Phipps  V.  Williams  44 

6.  Testatrix  bequeathed  her  residee,  in  trust 
for  her  daughter  Caroline  for  life,  and 
after  her  death,  for  her  granddaughter  if 
she  should  survive  her  mother,  and  attain 
21,  but  in  case  she  should  not  survive  her 
mother,  and  attain  21,  then  in  trust  for 
such  other  child  or  children  of  the  testa- 
trix's said  daughter,  as  should  be  living  at 
their  mother's  death,  to  be  paid  to  them 
after  her  death  as  they  attained  21,  and  if 
all  such  other  children  of  the  testatrix's 
said  daughter,  should  die  before  attaining 
21,  then  in  trust  for  L.  M.  The  grand- 
daughter attained  21,  but  did  not  survive 
her  mother.  Another  child  of  the  testa- 
trix's daughter  attained  21,  but  did  not 
survive  his  mother  ;  afterwards  the  daugh- 
ter died.  Held,  that  the  bequest  over  to 
L.  M.  took  effect.      Mackinnon  v.  Sewell 

78 

6.  Testator  gave  his  real  and  personal  es- 
tates to  his  wife,  for  life,  remainder  to  his 
great-nephew,  F.  W.  son  of  his  late 
nephew,  and  expressed  it  to  be  his  par- 


ticular wish  and  reqaest  that  his  wife,  to- 
gether with  F.  W.'s  grandfather,  should 
superintend  and  take  care  of  his  educa- 
tion, so  as  to  fit  him  for  any  respectable 
profession  or  employment:  held,  that  F. 
W.  was  enthled  to  be  maintained  and  edu- 
cated, during  his  minority,  in  the  manner 
described,  out  of  the  income  of  the  testa- 
tor's estates.     Foley  v.  Parri/  138 

7.  Testator  bequeathed  his  residuary  estate 
to  trustees,  in  tiust  for  his  wife  for  life, 
and,  after  her  decease  :  *'  to  preserve  the 
then  remaining  part  of  my  estate  for  the 
grandchildren  of  my  brother  C,  to  be  by 
them  received  in  equal  proportions  when 
they  shall  severally  attain  the  age  of  25 
years ;  and  when  the  youngest  shall  have 
attained  the  age  of  25  years,  and  he  or 
she  shall  have  received  their  final  dividend 
or  share  of  my  estate,  the  trust  shall 
cease."  Testator  left  his  widow  and 
brother,  surviving  ;  eight  grandchildren  of 
the  brother  were  in  existence  at  the 
widow's  death,  and  several  were  born 
afterwards.  Held  that  the  bequest  was 
not  void  for  remoteness ;  but  that  those 
only  of  the  grandchildren  who  were  in 
existence  at  the  widow's  decease,  were 
entitled  to  share  in  the  testator's  residua- 
ry estate.     Kevem  v.  Williams  171 

8.  Testator  gave  all  his  property  to  trustees, 
in  trust  to  invest  it  in  securities  at  interest, 
for  the  use  of  his  nephew,  to  be  paid  at 
such  time  and  in  such  manner  as  the 
trustees  should  think  fit;  and  when  the 
nephew  should  attain  21,  that  the  trustees 
should  pay  him  the  amount  of  the  interest 
or  proceeds  of  the  money  come  to  their 
hands,  as  they  might  think  most  for  his 
advantage,  in  weekly  or  quarterly  pay- 
ments, K)r  his  life.  Held  that  the  nephew 
took  an  absolute  interest  in  the  property. 
Billing  V.  BtUing  233 

9.  Testator  gave  one  third  of  his  residue  to 
his  niece,  which  he  desired  might  be  set 
tied  by  his  executors  on  her,  for  her  sepa- 
rate use,  for  her  life,  but  to  devolve  to  her 
issue  at  her  death,  axid  failing  issue,  then 
to  revert  to  his  nephew.  The  Court 
directed  the  third  to  be  settled  in  trust  for 
the  niece,  for  her  separate  use,  for  lifOf 
and,  after  her  death,  in  trust  for  her  issue 
then  living,  and  if  there  should  be  no  such 
issue,  then  in  trust  for  the  nephew. 
Stonor  Curwen  264 

10.  Testator  having  estates  in  Jamaica  and 
England ;  by  his  will,  directed  his  b^ng- 
lish  estates  to  be  sold,  and  10,000/.  to  be 
paid,  out  of  the  produce,  to  the  plaintiff** 
He  aflerwards  sold  his  English  estates, 
and  by  an  unattested  codicil,  recited  that 
he  had  so  done,  and  directed  that,  not- 
withstanding, the  10,000/.  should  be  paid 
to  the  plaintiff,  and  charged  all  his  estates 
with  the  payment  thereof.  He  then  made 
another  codicil,  which  was  duly  attested, 
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and  in  which  he  refenad  to  his  will,  and 
ratified  and  confirmed  all  the  provisions 
and  bequests  which  he  had  theieby  made 
in  the  plain tifi*'s  favoar.  Held  that  the 
Jamaica  estates  were  liable  to  the  pay- 
ment of  the  10,000/.  Gordon  ▼.  Lord 
Beay  274 

11.  Testator  bequeathed  certain  monies,  &c. 
to  his  wife,  in  trust  for  her  so  long  as  she 
tremained  a  widow  ;  and  on  her  marrying 
again,  he  bequeathed  to  her  one  third  of 
all  his  property  not  otherwise  disposed  of, 
and  the  remaining  two  thirds  to  his  nieces. 
The  widow  died  unmarried.  Held  that 
she  was  entitled  to  the  money  in  the  stocks 
for  her  widowhood  only,  and  that  on  her 
dying  unmarried  the  residue  became  un- 
disposed of.    Pile  V  Salter  411 

12.  Testator  gave  6,O0U/.  to  each  of  his 
daughters,  then  or  thereafter  born,  paya- 
ble at  21  or  marriage,  and  directed  that 
the  portions  of  such  of  them  as  should 
die  before  they  were  payable,  should  sink 
into  the  residue :  and,  after  devising  his 
real  estates  to  his  sons  and  daughters  in 
strict  settlement,  he  bequeathed  the  resi- 
due of  his  personal  estate  to  trustees,  in 
trust  for  snch  of  his  children  as  should 
first  be  entitled  to  his  real  estates.  By  a 
codicil,  the  testator  gave,  to  each  of  his 
daughters  living  at  his  decease,  1,000/. 
in  addition  to  the  6,000/.  mentioned  in  his 
will,  for  the  same  uses,  &c.  as  were  men- 
tioned therein.  By  a  second  codicil 
which  commenced  and  concluded  in  the 
same  words  as  the  first  but  did  not  refer 
to  it,  the  testator  gave  to  each  of  his  two 
daughters  2,000/.  in  addition  to  the 
6,000/.  mentioned  in  his  will,  and  directed 
that  the  portions  of  his  children  who 
should  die  before  they  became  payable 
should  not  fall  into  the  residue,  but  go  to 
his  heir.  The  testator  left  two  daughters. 
Held  that  the  legacies  given  to  them  by 
the  codicils  were  cumulative.  Watson  v. 
Beed  431 

13.  Testator  bequeathed  his  real  and  per- 
sonal estate  to  trustees,  in  trust  to  pay 
an  annuity  to  his  wife,  and  to  raise  and 
pay,  to  each  of  his  children,  2,000/.  on 
their  attaining  21,  and  to  accumulate  the 
surplus  income  of  the  trust  property, 
during  the  life  of  his  wife,  and,  ailer  her 
death,  to  sell  the  property,  and  divide  the 
proceeds  amongst  his  children  on  their 
attaining  21 ;  and  in  case  all  his  children 
should  die  in  the  lifetime  of  his  wife,  or 
under  21  and  without  leaving  issue,  then, 
after  his  wife's  death,  to  sell  the  trust 
property  and  divide  the  proceeds  amongst 
certain  other  persons.  Held  that  or, 
ought  to  be  read  as  and,  and  that  the 
children,  haying  attained  21,  were  abso- 
lutely entitled  to  the  property,  thongh  their 
mother  was  living.    Miles  v.  Dyer      435 

14.  Testator    gave  200/.   to  each  of  his 


nieces  and  their  chiidren,  to  be  paid, 
within  nine  months  after  the  death  of  his 
wife,  amongst  his  nieces  and  their  chil- 
dren, as  his  wife  should,  by  will,  appoint. 
The  wife  died  without  having  made  any 
appointment.  The  executors,  within 
nine  months  after  her  death,  paid  the  leg- 
acies to  the  nieces.  They  afterwards  died 
without  having  had  any  children.  Held 
that  the  payment  wasproperly  made. 
Pyne  v.  Franklin  458 

16.  Testator  devised  all  his  goods,  chattels, 
estate  and  efifects  of  what  nature  soever 
and  wheresoever  not  thereby  otherwise 
disposed  of,  to  his  executors,  upon  the 
trusts  after  mentioned.  He  then  willed 
that  all  his  debts,  &c.  should  be  paid, 
and  what  remained  of  his  personal  eflfects 
should  be  appropriated  for  the  benefit  of 
his  family,  as  his  executors  should  think 
proper;  next  he  willed  that  his  family 
should  be  placed  in  his  farm,  subject  to 
the  direction  and  control  of  his  executors, 
and  that,  when  his  youngest  son  attained 
21,  it  should  be  sold,  and  the  produce  di- 
vided amongst  his  wife  and  children. 
Held  that  the  legal  fee  in  the  farm  passed 
to  the  executors,  and  that  they  were  en- 
titled to  sell  it  for  the  payment  of  the 
testator's  debts.     King  t.  Shrives       461 

16.  A  testator  gave  all  his  property  to 
trustees,  and  declared  that  he  had  made 
no  provision  for  his  grand-daughter  K.  H. 
because  her  deceased  father  had,  in  his 
lifetime,  received  more  than  his  other 
children  would  become  entitled  to  under 
his  will.  He  then  declared  trusts  of  an 
equal  share  of  his  property  for  each  of 
his  surviving  children  for  their  lives,  with 
remainders  to  their  children.  He  then 
made  a  codicil  as  follows ,  *'  My  dear 
daughters,  is  that  you  do  giye  my  dear 
grand-daughter,  K.  H.,  1,000/.,  and  that 
you  will  be  kind  to  E.  S.  And  it  is  my 
desire  that  you  do  give  her  some  part  of 
my  table-linen  and  sheeting.  This  is  my 
last  wish."  By  a  subsequent  codicil,  he 
made  some  alteration  in  the  bequest  made, 
by  his  will,  in  favour  of  one  of  his 
daughters,  and,  subject  thereto,  confirm- 
ed his  will.  Held  that  the  second  codi- 
cil, confirmed  the  first,  as  being  part  of 
the  will,  and  that  the  concluding  sentence 
of  the  first  codicil,  was  sufiicient  to  cre- 
ate a  bequest  of  1,000/.,  to  K.  H.,  and 
that  as  the  articles  specially  given  by  it 
to  £.  S.,  passed,  by  tne  wiil,  to  the  trus- 
tees, ''nd  not  to  the  daughters,  so  the 
1,000/.  was  to  be  paid,  not  by  the  daugh- 
ters out  of  their  life  interests,  but  by  the 
trustees,  out  of  the  testator's  general 
personal  estate.      Hinxman  v.  Poynder 

540 

17.  Testator  gave  5,000/.  to  trustees,  i 
trust  for  his  daughter  E.  for  life,  and, 
after  her  death,  in  trust  to  apply  the  in- 
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terest  for  ths  mAintenuioe  of  ail  her  ofail- 
dren  as  shoald  be  liviu^^  at  her  death, 
during  their  minoiities,  and  on  their  at- 
tainingf  21,  in  trust  to  transfer  the  same 
equally  between  them ;  but,  if  E.  should 
die  without  leaving  any  such  child,  or 
leaving  such  they  should  all  die  under 
81,  then  to  transfer  the  same  unto  such 
children  of  F.  as  should  be  living  at  E.'s 
death  without  issue.  One  of  E.'s  chil- 
dren attained  21 ,  but  died  in  E.'s  liliBtime. 
Held  that  that  child  did  not  take  a  vested 
interest.     Tucker  r.  Harris  638 
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WITNESS. 


Demnrrer  by  a  witness  to  aoeweriog  inti»> 
regatories,  on  the  ground  that  be  might 
subject  himself  to  penalties,  allovm. 
Such  a  demurrer  may  be  allowed  partial- 
ly. Davis  V.  Reid  443 
•e  Dbhurrcr,  4,  5. — ^Nbw  OftDCRtk— 
Statb  of  Factb. 


See 


REPORTS 


ot 


•CASES 


DBOIDED  IN  THB 


HIGH  COURT  OF  CHANCERY, 


BY 


THE  RIGHT  HON.  SIR  LAKCELOT  SHADWELL, 


YICE-CHANCELLOB  OF  ENGLAND. 


BT  NICHOLAS  SIMONS, 
Of  uhooui'b  imr,  bsq.,  bakbibub  at  law. 


VOL.  VI. 

ooiriAiiniro  oabks  nr  1881,  1882,  ahd  1888, 
yrrm  a  nw  ov  laiib  daib. 


NEW-TOBE: 
BANES,  GOULD  k  CO.,  LAW  B00ESELLEB8. 

albart: 

MOUt,  MtMMM  ARO  M1IU>|  47S,  UOABWAT. 

1861. 


LoBD  BROUOHAM  and  YAUX  Lord  ChanceUor. 

Sib  J.  LEAOH  .  Master  of  the  BoUi. 

SniW.  HORNE         )  •*«/,, 

Sib  J.  CAMPBELL   }       *  AttomeyB-Generri. 

Sib  J.  CAMPBELL    )  q  v  -^     n        , 

Sib  C.  C.  PEPYS,      J      *        *        B<>««t<»«^ei»«»J« 


TABLE 


OV  THB 


OASES  JREPOKTED  IN  THIS  VOLUME. 


.um^  %    m^^^'*».<^^*  ^  t 


ABnomm  v.  Watkin 
AUcD)  Landen  v. 
AngeU  Y.  Westcombe 
Ansdell  T.  Whitfield 
Arkwrigbt,  Stansbory  y. 
Ashley  ▼.  Ashley 
AshtoD  T.  Milne 
Attoniey-GeneTal  y.  The  Mayor  of 


P>0* 


146 
6X9 
30 
356 
481 
358 
369 


Rochester 
^ynm^-GenenJ  y.  Shc^f 

B. 


«3.388 
4^ 


.Baker,  Woollame  y. 
JBaldry,  Norman  y. 
Bank  of  England,  HeelopAT. 
Barber,  UUwk  y.. 
Barker,  In  re 
Barsham,  Casbome  y. 
Bartram  y.  Whicheota 
Bates  y.  Bonnor 
Bell,  Meux  y. 
Benson  y.  Benson 
Berkeley  y.  SwiobniOfB 
BUkeney  y.  Blakeney 
BUnchard  y.  GawlMma 
Bonnor,  Bates  y. 
Boodle,  Mytton  y. 
Boydell,  Harrison  y. 
Briant,  Jenkins  y. 
Bddge  y.  Bridge 
Brome,  WeigaP  y. 
Bvown  V.  Pocock 
iBadd,  Le  Jeune  y. 
,a«rnell  y.  The  Dake  qf  ^MUd«U||i 
^nell.y.  Nicl^olaon 


316 
6dl 
192 
MO 
476 

.ai7 

96 
^80 
175 
196 
613 

52 
155 
380 
457 
211 
603 
352 

99 
257 
(441 

.<4ai 


c. 

Campbell  y.  Harding 
Casbeme  v.  Barsham 
Gawthorne,  Blanchaid  y. 
Clarke,  Fencott  y. 
— —  Groyes  y. 
Cocker  y.  Lord  Egmont 
Colleton  y.  Garth 
Count,  Weaving  y. 
Csoft,  Waterton  y. 

D. 

Dales,  Snowdon  y 
Dashwood,  Latter  y. 
Bavies  y.  Groodhew 

J/owndes  y. 

y.  Thomycroft 
Desanges  y.  Gregory 
Dight,  Russell  y.    . 
Dobiee.y.  Schroder 

E. 

Eaton  y.  Sanzter    . 
Edmund,  Lewis  y. 
Egmont jfLord),  Cooker  y. 
Bllis  y.  Earl  Grey 
Evans,  Foster  y.    . 
Ewing  y.  Osbaldiatoii 
Exton  y.  Scott 

F. 

Fszakerley  y.  QUlibraad    . 
Fencott  y.  Cladca 
Eenton,  Rattenbafy»v. 
Ciahery  Taylor  .y. 


883 
317 
155 
6 
276 
311 
19 
439 
431 


524 

462 
585 
468 
420 
473 
430 
291 


617 
251 
311 
214 

15 
606 

31 


691 

8 
368 
466 


VI 


A  TABLB  OF  THB  0A8B8  BBPORIBD. 


Fleetwood,  Lindow  ▼. 
Foreman,  Jeyes  v. 
Foster  v.  Evans 
Fox,  Porter  v. 
Freeman  v.  Simpson 
Freeth,  Johnson  v. 
Fynmore,  Vandiest  v. 

G. 

Gardner  v.  Hatton 

V.  Lachlan 

Garrett  v.  Noble 
Garth,  Colleton  v. 
Gaskell  v.  Gaskell 
Gibbons  v.  Langdon 
Gillibrand,  Fazakerly  v. 
Goodall  Y.  Pickford 
Good  hew,  Da  vies  v. 
Graves  v.  Hicks 
Green,  Kennedy  v. 

,  Piggott  V. 

Grecrorv,  Desanges  v. 
Grey  (Earl)  Ellis  v. 
Groorobridge,  Prestwidge 
Grooves  v.  Clarke 
V.  Perkins  . 

H. 


Hall,  Mortara  v.     . 
Halliday,  Lawrence  v. 
Hammond,  iSmiih  v. 
Hane,  Hastings  v. 
Harbin,  Tytherleigh  v. 
Harding,  Campbell  v. 
Harmer  v.  Westmacott 
Harrison  ▼.  Boydell 
Hasluck  v.  Stewart 
Hastings  v.  Hane 
Hatton,  Gardner  v. 
Havard,  Prytharch  v. 
Herriott,  James  v. 
Heslop  V.  The  Bank  of  England 
Hicks,  Graves  v.     . 
Hill  V.  Hill 
Hoare  v.  Peck 
Holland  v.  Sproule 
Howarth  and  Others  v.  Smith 
iloy  y.  Master 
Hunter  v. 


I. 


Ingiam,  Strong  ▼. 


Jackson,  Ex  parte  . 
James  v.  Herriott 
Janaway,  Williams  v. 
Jenkins  v.  Briant    . 
Jennings,  Kimberley  y. 

• ,  Whittiogton  t. 

Jeyes  y.  Foreman 


PAGE 

152 
384 
15 
485 
423  n. 
570 
670 


93 

407 
504 

19 
643 
260 
591 
379 
585 
391 
6 

72 
473 
214 
171 
576 

ib. 


465 

296 

10 

67 

329 

283 

284 

211 

321 

67 

93 

9 

428 

192 

391 

136 

51 

623 

161 

568 

429 


197 


S12 
428 
77 
603 
340 
493 
384 


y. 


y. 


Johnson  y.  Freeth 

y.  Kennett 

Jones  y.  Torin 

K. 

Kean,  Kemble  y. 
Kemble  y.  Keaa    . 
Kennedy  y.  Green 
Kennett,  Johnson  y. 
Kimberley  v.  Jennings 
Knight  y.  Knight    . 


L. 

Lachlan,  Gardner  y. 
Lancaster  v.  Lancaster 
Landars  v.  Allen     . 
Langdon,  Gibbons  y. 
Langford  and  Wife,  Moore 
Latter  y.  Dashwood 
Lavender,  Oldaker  y. 
Lawford  and  others,  Mnnay 
Lawrence  y.  Halliday 
Lee  y.  RavenscroA 
Le  Jeane  y.  Budd    . 
Lewes  y.  Lewes 
Lewis  y.  Edmund   . 
Leycester,  Palmer  y. 
Lindow  y.  Fleetwood 
Lowndes  v.  Davies 
Lucas,  Newton  y.   . 


M. 


Makin,  Walter  y.  . 
Mansfield,  Powys  y. 
Martin,  North  y.     . 

y.  Wright   . 

Master,  H^v. 

Mather  y.  Thomas  . 

Mensal,  Prentice  y. 

Merry,  Walton  y.    . 

Metcalfe  y.  The  Aiehbiahop  of  York 

Meuxy.  Bell  . 

Milligan  y.  Mitchell 

Milne,  Ashton  y.     . 

Milner,  Swale  y.     . 

MitcheU,  Milligan  y. 

Monro,  Styth  y.      . 

Moore  y.  Langford  and  Wife, 

Mortara  y.  Hall 

Murray  y.  Lawford  and  Others 

Mytton  y.  Boodle    . 


pAoa 

423  n 

38 

255 


N. 


Newell  y.  Townsend 
Newton  y.  Lucas  . 
Nichdson,  Bnrrell  y. 
Noble,  Garrett  y.  . 
Norman  y.  Baldry  . 
North  T.  Martin 


333 
ib. 
6 
384 
340 
121 


407 
439 
619 
260 
323 
468 
239 
673 
296 
474 
441 
304 
251 
610 
159 
468 
54 


148 
637 
266 
297 

568 

115 
271 

328 
224 
175 
186 
369 
572 
186 
49 
323 
465 
573 
457 


419 
54 
213 
504 
691 


▲  TABLB  OV  cms  0A8BS  BBPORTID. 


VU 


528. 


O. 

Oldakef  y.  LaTender 
OflbaldistOD,  Ewing  ▼. 


Palmer  ▼.  Leycester 
Payne,  Er  parte 
Peck,  Hoare  v. 
Peddie  ▼.  Peddle     . 
Perkins,  Groves  t. 
Pickford,  Goodall  y. 
Piggottv.  Green    • 
Pucock,  Brown  v.    . 
Portarlington  (Lord)  v.  Soulby, 
Porter  v.  Fox 
Powys  ▼.  Mansfield 
Prentice  v.  Mensal 
Prestwidge  y.  Groombridge 
Prytharch  ▼.  Havard 
Paahman,  Rands  y. 

R. 


Radford,  Tanner  y. 
Rands  y.  Poshman 
Rattenbnry  y.  Fenton 
RaYenscroft,  Lee  y. 
Rhodes  y.  Warburton 
Robinson  y.  Smith  . 
Rochester  (Mayor  of),  Attorney-Gen- 
eral Y.     .  .  973. 
Rogers  y.  Rogers 
Rossell  Y.  Dight 


S. 


Sanxter,  Eaton  y.    . 

Schloss  Y.  Stiebel    . 

Schroder,  Dobree  y. 

Scott,  Ezton  Y. 

ShiUito,  Woodstock  y. 

Shore,  The  Attomey-Graneral  t. 

Simpson,  Freeman  y. 

Skelton,  Wood  y.   . 

Small,  Tasker  y. 

Smith  Y.  Hammond    . 

,  Howarth  and  others  y. 

— ,  Robinson  y. 
Snowdon  y.  Dales 
Sonlby,  Lord  Portarlington  y. 
Spronle,  Holland  y. 
Stansbury  y.  Arkwright 
Stewart,  Haslock  y. 
Stiebel,  Schloss  y.  . 
Strong  Y.  Ingram    . 


BAOB 


239 
605 


610 

645 

51 

78 

676 

379 

72 

257 

356 

485 

637 

271 

171 

U 

46 


21 

46 
368 
474 
617 

47 

322 
364 
430 


617 

1 

291 

31 
416 
460 

75 
176 
625 

10 
161 

47 
624 
356 
623 
481 
321 
1 
197 


Styth  Y.  Monro 
Swale  Y.  Miiner 
Swinburne,  Berkeley  y. 
Swindell  y.  Swindell 

T. 

Tabram,  Taylor  y. 
Tanner  y.  Radford 
Tasker  y.  Small* 
Taylor  y.  Fisher     . 

Y. Tabram    . 

Y.  Taylor    . 

Tebbott  Y.  Voules  . 
Thomas,  Mather  y. 
Thornycroft,  Davies  y. 
Torin,  Jones  y. 
Townsend,  Newell  y. 
Tewnshend,  Williams  y. 
Tytherleigh  y.  Harbin 


U. 


Uilock  Y.  Barber 


V. 


Vandiest  y.  Fynmore 
Vonles,  Tebbott  y. 

W. 

Walter  y.  Makin 
Walton  Y.  Merry     . 
Warburton,  Rhodes  y. 
Waterton  y.  Croft  . 
Watkin,  Aberdeen  y. 
Weaving  y.  Ckiunt  . 
Weigall  Y.  Brome  . 
Weltesley  y.  Wellesley 
Wellington  (Duke  of),  Bomell  y. 
Westcombe,  Angell  y. 
Westmacott,  Harmer  y. 
Whichcote,  Bartram  y. 
Whitfield,  Ansdell  y. 
Whittington  y.  Jennings 
Williams  y.  Janaway 
— — —  Y.  Townshend 
Willonghby's  Charity,  In  re, 
Wood  Y.  Skelton 
Woodstock  Y.  ShiUito 
Woollams  y.  Baker 
Wright,  Martin  y.   . 

Y. 


PAGB 
49 

572 

613 

295 


281 
21 

625 
566 
281 
246 
40 
115 
420 
255 
419 
21)6 
329 


300 


670 
40 


148 
328 
017 
341 
140 
439 

09 
497 
461 

30 
284 

86 
356 
493 

77 
296 

18 
176 
416 
316 
207 


York  ( Arehbishop  oQ  i  Metcalfe  y.    224 
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BEVORB  THB 


VICE-CHANCELLOR. 


SCHLOSS  V.  Stiebel. 


183J:  S9th  January.— L^TOcy. — Cbns/mcfcbn. 

A  Testator  domiciled  in  Jamaica,  became,  daring  a  temporaiy  residence  at  Frankfort,  engaged 
and  betrothed  to  a  Ladj;  and  bj  a  Codicil,  to  his  Will,  after  mentioning  her  byname,  and 
alloding  to  hit  intended  Marriage  m-ith  her,  he  gare  3,000^.  to  hU  Wife.  During  the  Engage- 
ment, bnt  before  the  Marriage,  the  Testator  died.  Held  that  the  Lady  was  entitled  to  the 
Legacy. 

Bernhard  Stiebel,  a  nataralized  British  Subject  domiciled  at  Kingiton 
in  Jamaica^  by  his  Will  dated  the  8th  of  May  1830,  gave  to  Trustees,  two 
Sums  of  4,0002.  each,  upon  certain  Trusts  for  the  benefit  of  his  Natural  Sons, 
Bernhard  Stiebel  and  Phillip  James  Stiebel,  and,  after  giving  several  other 
Legacies,  he  bequeathed  the  Residue  of  his  Personal  Estate  to  the  same  Trus- 
tees, upop  certain  Trusts  for  the  benefit  of  his  Natural  Sons  before-mentioa- 
ed,  and  appointed  the  Trustees  Executors  of  his  Will. 

The  Testator,  shortly  after  the  date  of  his  Will,  left  Jamaica,  and  went 
on  a  visit  to  his  Relations,  who  resided  at  Frankfort  in  Q-ermany,  where  ha 
remained  until  his  decease ;  and,  during  his  residence  there,  he  became  much 
attached  to  the  Plaintiff,  and  a  Treaty  of  Marriage  was  set  on  foot  between 
them,  and  they,  thereupon,  were  engaged  and  betrothed  to  each  other  as  in* 
tended  Husband  and  Wife  ;  and,  during  such  engagement  and  be- 
trothal, the  Testator  made  a  Codicil  to  his  *Will,  dated  the  19th  [  *2  ] 
of  August  1830,  and  which  was  as  follows : 

^'I,  the  undersigned  Bernhard  Stiebel,  lately  residing  in  Etngeton,  Ja* 
maiea,  and  now  residing  with  my  Family,  being  in  best  health,  and  sound  of 
mind,  wishing  to  alter  a  Will  I  made  in  the  said  Island,  of  which  one  is  in 
the  possession  of  my  beloved  Brothers,  S^ffiemund  Stiebel,  and,  in  London^ 
Samuel  SttSbel,  ii^o  oT  my  Executors,  Trustees  of  uij  Children  I  may  have 
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1838.— Schloas  r.  Sticbel. 


with  her.  Miss  Adelaide  Schloss^  my  Niece,*  which  I  may  marry  in  a  few 
clays,  jointly  with  Nathan  Mayer  Bothschildy  and  Solomon  Cohenj  Esquires, 
o{  Londorij  as  Co-Executors  and  Co-Trustees  in  case  of  need,  namely,  instead 
of  the  5,000/.,  I  to  my  Sons  Bemhard  Stiebel  and  Fhilip  James  Stiebelj 
they  are  only  to  have  2,O0OZ.  sterlrag  on  my  death  when  they  are  of  age, 
provided  my  other  Children  which  I  shall  have  with  Miss  Adelaide  Scfiloss, 
Daughter  of  my  beloved  Sister,  should  have  not  the  same,  then  the  other 
must  give  it  to  divide  it  alike.  In  case  of  my  death,  I  leave  to  my  Wife 
3,O0OZ.  sterling ;  the  rest  of  my  Fortune  Personal  and  Furniture,  to  my  Wife, 
to  my  Children  only  begot  by  her,  as  the  others  before-mentioned  are  pro- 
vided for.  I  name,  likewise,  my  four  Executors  and  Trustees  as  Residuary 
Legatees  for  the  aforesaid  Adelaide  SeftohSj  my  Wife,  what  may  accrue, 
since  the  1st  of  February  1830,  in  our  business  of  Samuel  Stiebel  and  Broth- 
ers, in  Kingston^  Jamaica^  and  Samuel  Stiebel  in  London ;  the 
[  *3  ]  Legacies  to  my  beloved  Family  remain  as  per  my  Testament :  Made 
this  year,  Frankfort^  the  19th  of  August  1830,  Bemhard  Stie- 
beV 

Upon  this  Codicil  was  written  an  Indorsement,  in  the  handwriting  of  the 
Testator,  as  follows:  ^^  A  Codicil  to  my  Will  made  in  Kingeton^  Jamaica^ 
by  Bemhard  Stiebely  Frankforij  Idth  Angcet  1880 ;  to  be  opened  after  my 
death.— jB.  S:' 

On  the  6th  of  October  1830,  the  Testator  made  another  Codicil  as  follows  r 
"  Frankforty  October  6th,  1830.  I,  the  undersigned  Bernhard  Stiebel^  on 
my  leaving  Jama e^a,  had  two  Sons,  jB^rn^ardf  Stiebel  smi  James  Stiebel ; 
left  them  a  great  Fortune  to  the  prejudice  of  my  Family,  not  being  married 
to  their  Mother,  which  is  not  even  named  for  not  disgracing  them.  I  annul 
that  Amount  of  the  former  named,  my  Son  Bernhardt  and  the  other  James  ; 
I  make  it  only  1,000^.  sterling  to  each  of  them  :  my  Trustees  in  my  former 
Will  and  Testament  will  strictly  watch  this  my  injunctions,  this,  if  my  death 
should,  if  God  forbid,  before  they  are  of  age,  this  2,0002  are  to  be  put  out 
on  Interest  for  their  Education ;  should  that  not  reach  2,0001.  more,  the 
latter  to  return  to  my  Wife  and  Children,  and  to  pay  the  Legacies  left  to  my 
honoured  Family  in  my  last  Testament.  May  God  the  Almighty  bless  us, 
that,  for  a  hundred  years,  we  may  not  have  to  open  our  Wills  and  Testaments 
wishes  your  affectionate  and  loving  Brother,  Bemhard  StiebeV^ 
Upon  this  Codicil,  was  written  an  Indorsement  in  the  handwriting  of  the 
Testator,  in  the  following  words :  ^'  Duplicate  original  in  our  dear 
[  ^4  ]  Brother's  Letter  to  "^Jamaica^  Codicil  to  my  last  Will,  not  to  be 
opened  till  after  my  death.— £•  StiebeL;^ 

*  It  was  stated,  tbongh  there  was  no  eTidcncc  of  the  fact,  that  the  Testator  and  his  intended 
Wife  were  Jews,  and  that^  b/  the  Jewish  Law,  a  marriage  between  an  Unde  and  Niece  was 
valid. 
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1833.— Sehlosfl  t.  Sttebel. 


The  engagement  and  betrothal  between  the  Testator  and  the  Plaintiff,  con- 
tinned  until  the  15th  of  October  1830,  when  the  Testator  died  a  Bache* 
lor. 

The  Bill  alleged  that  the  Plaintiff  was  the  Person  designated,  in  the  Codi- 
cDsy  by  the  descriptions  of  the  Testator's  "Wife  ;  and  prayed  that  she  might 
be  declared  to  be  entitled  to  the  Legacy  of  3,000Z.,  and  also  to  the  Residue 
of  the  Testator's  Estate. 

Mr.  Pepys  and  Mr.  Eindersley,  for  the  Plaintiff,  said  that  though  there 
was,  in  the  Will,  a  misdescription  of  the  Plaintiff,  yet  her  identity  was  clear ; 
and  that  there  was  nothing,  on  the  face  of  the  Will,  to  show  that  the  Be- 
quests to  the  Plaintiff,  were  made  upon  the  condition  of  her  becoming  the 
Testator's  Wife.    Kmnell  y.  AbboU  (a). 

Sir  Edward  Sugden  and  Sir  Gt-earge  Qrey^  for  the  Defendant,  the  Next 
of  Kin  of  the  Testator : 

The  question  is  whether  this  Testator  intended  to  make  the  Plaintiff  his 
Legatee,  though  no  Marriage  should  be  solemnized  between  them,  and  to 
provide  for  Children  who  never  could  be  bom.  The  Legacy  is  not  given  to 
the  Plaintiff,  by  name,  but  only  in  the  character  of  the  Testator's  Wife.  If 
she  had  refused  to  oSarry  the  Testator,  and  had  married  some  one 
else,  could  she  then  have  claimed  the  Legacy  7  Our  ^construction  [  *5  ] 
gives,  to  every  word  in  the  Will,  its  natural  import ;  whereas,  to 
g^ve  effect  to  the  Plaintiff's  Claiai,  you  are  forced  to  conjecture  that  the  Tes- 
tator meant  to  provide  for  her,  although  he  did  not  marry  her.  If  there 
waa  no  Wife,  there  was  no  Gift. 

Mr.  £be,  for  the  Defendants,  the  Exeoutora. 
The  Yicb-Chanc£LLOb  : 

The  Leagcy  given  to  the  Pluntiff,  is  not  given  on  condition  of  the  Testa- 
tor marrying  her.  The  Testator  made  hia  Will  under  the  impression  that 
bis  intended  Marriage  with  the  Plaintiff,  would  take  effect ;  and  he  has  de- 
scribed the  Plaintiff  with  reference  to  hb  intention  of  mmying  her.  If  the 
Legacy  were  not  to  take  effect,  things  would  not  be  placed  in  the  same  sit- 
uation as  they  were  in  before,  as  the  Legaciea  to  the  Natural  Sons  would 
still  be  reduced* 

Declare  that  the  Plaintiff  is  entitled  to  the  Legacy  of  3,000!.,  absolutely » 
and  to  an  Interest  for  lib  ia  the  General  BeskLoe. 

(a)  4  Ves.  SOS, 
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18SS.-;-KcDned7  v.  Green. 


[  •G  ]  •Kennedy  v.  Oreen. 

1833  :  Sd  Febniaiy.— ^urctoer.— ProcfucfiVm  of  Documents. — Fraud, 

A  Deed  in  the  custody  of  a  Parchaser  for  valuable  ConsideratioDi  which  the  BUI  impeached 
for  Fraud,  ordered  under  special  circumBtances,  to  be  produced. 

The  Plaintiff  Mrs.  Kennedy  had  employed  Boitoek^  lier  Solicitor,  to  lay 
out  a  Sam  of  Money  for  her  on  Mortgage,  aud,  accordingly,  he  invested  part 
of  that  Sum  on  Mortgage  of  some  Leasehold  Houses.  The  Mortgagor,  after- 
wards, became  Bankrupt,  and  Bostock  purchased  the  Equity  of  Redemption 
of  the  Houses,  from  his  Assignees.  Afterwards,  Bostock  called  upon  the 
Plaintiff  and  produced  a  Document,  which  he  represented  it  was  necessary 
for  her  to  execute,  in  order  to  enable  her  to  receive  the  Interest  of  the 
Mortgage-money  more  punctually  in  future  ;  and  the  'Plaintiff,  on  the  faith 
of  that  representation,  signed  the  Document.  Boitock  afterwards  became 
Bankrupt,  and  the  payment  of  the  Interest  having  ceased,  the  Plaintiff  made 
inquiries  as  to  the  cause,  when  she  discovered  that  the  Document  which  she 
had  signed,  was  an  Assignment  of  the  Mortgage  to  Bostockj  and  that  he  had 
mortgaged  the  Houses  to  the  Defendant  Kirby. 

The  Bill  was  filed  to  set  aside  the  Assignment,  for  Fraud.  It  alleged  that 
the  Plaintiff  executed  the  Deed  under  the  impression  that  it  was  a  Power  of 
Attorney ;  that,  when  she  signed  the  Receipt  on  the  back  of'  the  Deed,  the 
Deed  was  folded  down,  so  that  she  could  not  see  what  she  was  signing ; 
and  that  the  Fraud  practised  on  the  Plaintiff  in  procuring  Ler  Signature  to 
the  Receipt,  would  appear  on  inspection  of  the  Deed.  Kirby,  in  his  Answer, 
said  th^t  he  had  advanced  2,0002.,  to  Bostock,  on  the  security  of 
[  *7  ]  the  Houses,  and  denied,  generally,  all  notice  or  suspicion  *of  any 
Fraud  l^ing  been  practised  on  the  Plaintiff,  in  procuring  the  As- 
signment from  her. 

The  Plaintiff  now  moved  for  a  production  of  the  Assignment. 

Mr.  Pepys  and  Mr.  OridUstane,  in  support  of  the  Motion,  cited  Balch 
V.  Syme$  (a)  :  TfiePrincesi  of  Wales  v.  The  Uarl  of  Liverpool  (b)  ;  and 
Beckford  v..  Wildman  ((?). 

Mr.  Knight  and  Mr.  Hughes,  for  the  Defendant  Kirby,  relied  on  the  De- 
fendant being  a  purchaser  for  Valuable  Consideration  without  notice,  and 
cited  Tyler  v.  Drayton  {d)  ;  Howe  v.  Teed  («)  ;  and  Codrington  ?.  Cod- 
rtngton  (f). 

The  Vice-chancellor  : 

(a)  1  Tarn.  &  Rusf.  S8.  (6)  S  Swanit  567.  (e)  16  Yet.  48S. 

( Jj  t  Sim.  A  BUl  a09.  («)  15  Vef .  87S.  (/)  AnU,  YoL  HL  p.  5|9- 
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1883. — Fencott  r.  Clarke. 


This  18  a  Motion  for  the  Production  of  a  Deed  wbich  constitutes  the  Defen- 
dant's Title,  and  which  the  Plaintiff  seeks  to  impeach  for  Fraud.     The  Plain- 
tiff  alleges  that  certain  suspicious  circumstances  appear  on  the  back  of  the 
Deed,  which  tended  to  show  that  the  execution  of  it  was  obtained  from  her 
bj  Fraud ;  and,  though  the  Defendant  says  that  he  is  a  Purchaser  for  Val-  ^ 
uable  Consideration  without  notice  of  the  Fraud,  he  does  not  deny  that  he 
had  notice  of  those  circumstances.    Now  a  Purchaser  for  Valuable  Consider- 
ation, is  bound  to  answer  all  the  Allegations  that  tend  to  show 
that  he  had  notice  of  the  Fraud  ;  and  the  Defendant  not  ^having         [  *8  ] 
done  so,  I  think  that  he  ought  to  produce  the  Deed. 

Motion  granted  (^). 


Fencott  v.  Clarkb. 

1838 :  2d  &  Sih  Feb.  &  21  st  Mnnh.-^ Production  of  Document. 

A  volantarj  Deed  belonging  to  the  Defeodant,  which  the  Bill  impeached  for  Fniad,  and  which 
was  in  the  cntiodjr  of  the  Defendant's  Solicitor,  who  claimed  a  Lien  on  it,  ordered  to  be 
prodaced  for  the  PlaintiflTs  inspection,  after  it  had  been  prorcd  b/  the  Defendant,  and  Pabli- 
cation  had  passed. 

The  Bill  was  filed  to  set  aside  a  voluntary  Deed,  made  in  favour  of  the  De- 
fendant Clark,  on  the  ground  that  it  had  been  obtained  from  a  Person  of  un- 
sound mind.  The  Deed  was  in  the  hands  of  the  Defendant  Devereuz,  ClarVs 
Solicitor,  who  claimed  a  Lien  upon  it,  and  had  been  produced  and  proved  in 
the  Cause  on  behalf  of  Clarke.  The  Plaintiff,  after  Publication  had  passed^ 
moved  that  Dtvereux  might  be  ordered  to  produce  the  Deed. 

Mr.  Budallj  in  support  of  the  Motion,  cited  Bedford  v.  Wildman  (a), 
and  Balch  v.  Symes  (&). 

Mr.  Stinton,  cantrU,  cited  Davera  v.  Davers  (c)  ;  Wright  v.  Mayer  (rf)  ; 
Forester  v.  Helm  (e)  ;  Hodgeon  v.  Earl  of  Warrington  (/). 

'The  Vtce-Chancellory  at  first,  hesitated  about  granting  the  Mo-       [  *9  ] 
tion,  as  Publication  had  passed  ;  but,  after  having  read  the  Bill  and 
Answer,  His  Honor  said  that  he  saw  no  reason  why  he  should  not  order  the 
Deed  to  bo  produced  in  the  usual  way. 

Motion  granted. 

{g)  The  Cause  was  afterwards  heard  before  Sir  J.  Leaeh,  M.  R.  His  Eonor  decreed  in  the 
Plaintiff  *«  favor,  on  the  ground  of  the  suspicions  circumstances  appearing  on  back  of  the  Deed 
and  Lord  Brougham,  C.  affirmed  the  Decree. 

(a)  16  Vcs.  275.  (b)  1  Turn.  &  Ross.  87.  (c)  2  P.  W.  210. 

id)  e  Yes.  281.  ,  <«)  Madd.  558.  (    )  8  P.  W.  84. 
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183S.*-Smlthin  Hammood. 


Prttharch  V.  Hayabd. 

1883  :  8th  February.— '5pfc(^  Performance, — Tnfimt. — Cbalf. 

'After  Decree  in  a  Sait  for  Specific  Performance,  against  the  Infant  Heir  of  the  Vendor,  a  Peti* 
tion  mnst  be  presented  under  1 1  Geo.  4,  and  I  Will.  4,  c.  60,  for  an  Order  that  tho  Infant  maj 
convey  to  tho  Purchaser.  The  Costa  of  the  Suit  were  ordered  to  be  paid  out  of  the  PUrcfaaaa 
money. 

This  was  a  Suit,  instituted  by  a  Purchaser,  for  a  Specific  Performance. 

The  Vendor,  after  entering  into  the  Contract,  had  died  leaving  an  In- 
fant Heir. 

The  Vice-Chaneellor  decreed  a  Specific  Performance,  and  said  that  a  Peti* 
tion  must  be  presented,  under  11  Geo.  4,  and  1  Will.  4,  c.  60,  for  an  Order 
that  the  Infant  Heir  might  convey  to  the  Purchaser :  and  His  Honor  order- 
ed the  Costs  of  the  Suit  to  be  paid  out  of  the  Purchase* money,  and  the  Be- 
sidue  to*  be  paid  to  the  Executors  of  the  Vendor  (a). 

Mr.  Jeremy,  for  the  Plaintiff. 

Mr.  EvavSy  foe  &«  Pefeockmts. 


[  •lO  ]  •Smith  v.  Hammond. 

1883 :  8th  Febmary.— /iifffplMdier.— JVmd^  ani  Agent, 

Where  a  Principal  has  created  a  Lien  in  favour  of  anothe?  Person,  on  Funds  in  the  haadt  of 

hii  Agent»  tho  Agent  may  file  a  Bill  of  lolfrpleader  a^aintt  his  Principil  and  tho  othar 

Claimant. 

In  May  1830,  a  Brig  of  which  the  Defendant  J.  Bammondy  who  was  an 
American  Citizen,  was  the  sole  Owner,  was  wrongfully  captured  by  a  Squad* 
ron  belonging  to  the  Portuguese  Government ;  in  coaseqaenee  of  which  a 
Claim  to  Compensation  was  made  on  that  Government,  on  his  behalf.  In 
May  1831,  he  executed  a  Power  of  Attorney  to  tke  Plaintifi,  Ihtff  ^  Co.y 
who  were  Merchants  in  Liehonj  authorising  them  to  receive  for  him,  as  his 
Agents,  any  Monies  that  might  become  payable  in  respect  of  his  Claim.  la 
November  1831  the  Portugueee  Government  admitted  the  Claim,  and  the 
'1st  of  January  1882  was  fixed  for  the  payment  of  the  first  Instalment  on  ac- 
count of  it ;  but  Bammond^  as  he  alleged^  did  uot  know  that  bis  Claim  had 
been  admitted  until  March  1832^  la  Deoembsf  1831,  Sammondy  ia  con 
sideration  (as  he  alleged)  of  tho  Defendant  0.  AUm^  bamg  pitBUStd  to 

(a)  8ae#Ub«iV.  Yn^oNte'M.p.SlSb 
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Qsa  his  influence  with  the  American  and  Portugutne  Governments,  in  pro- 
curing the  recognition  and  payment  of  the  Claim,  executed  an  irre?ocable 
Power  of  Attorney  to  ^I/^,  who  resided  at  Promdtnee  in  ^ntenVa,  authoris- 
ing him  toreceive  the  Monies  to  be  recovered  from  the  Portugutse  Govern- 
ment ;  and)  in  January  following,  he  executed  an  Instrument  in  the  follow. 
mg  words :  ^^  Know  all  Men  by  these  presents,  that  I,  John  Hammond^owD^- 
tr  of  the  Brig  Ann  and  Cargo,  lately  eeiced  and  condemned  by  the  Partu- 
guue  Government,  having  appointed  C,  Alltn^  of  Providence^  to  be  my  Agent 
and  Attorney  for  recovering  of  my  Claims  on  that  Government,  do  hereby 
agree  to  pay  to  the  said  0.  Allen  10  per  cent,  on  all  Sums  which 
he  may  recover,  *until  the  amount  recovered  shall  equal  the  Sum  [  *11  ] 
of  8,000  dollars,  and,  upon  all  Sums  over  the  amount  of  8,000  doU 
lars  80  recovered,  I  agree  to  pay  him  38  per  cent.,  which  Commission  he  is 
to  retain  out  of  any  Sums  recovered.*' 

In  July  1882,  Hammond  received  from  Duff  ^  Co.^  letter  dated  the 
16th  of  June  1882,  stating  that  they  had  received,  from  the  Portuguese 
Government,  1,4802.  in  respect  of  his  Claim,  and  that  they  would  give  orders 
to  the  other  Plaintiflb,  Smith,  Woodhouse  ^  Co.,  their  Agents  in  London^ 
to  honour  his  Drafts  to  that  amount ;  and  on  the  8d  of  August  Duff  ^  Co. 
wrote  to  Smithy  Woodhouee  ^  Co.  as  follows :  **  We  have  authorized  Cap 
tain  John  Hammond  to  draw  on  yon  for  1,4802.  and  have  desired  him  to 
advise  you  of  his  Draft,  which  you  Will  please  to  honour,  and  debit  our  Ac- 
count  with  the  amount/'  On  the  5th  of  September,  Smi^j  Woodhouee  ^ 
Co.  wrote  in  answer  as  follows  :  **  We  shall  follow  your  instructions  and 
honour  Captain  J.  Hammond's  Draft  on  us  for  1,4802.  on  your  account." 
On  the  17tb  of  August  1882,  Hammond  wrote  a  letter  to  Smith,  Woodhouee  k 
Co.,  desiring  to  be  informed  whether  the  1,4802.  would  carry  Interest 
whilst  in  their  hands,  and  adding  that,  if  it  would,  he  should  wish  it  to  remain 
there  for  some  time ;  but,  if  not,  he  should  draw  fer  it  on  the  receipt  of  their 
answer.  On  the  1st  of  October,  Smith,  Woodhouee  ^  Co.  vrrote,  in  answer, 
that  the  1,4802.  irould  remain  to  the  credit  of  Duff  ^  Co.,  at  Interest  at 
Four  per  Cent.,  until  they  paid  Hammond^e  Drafts.  On  the  80th  of  the 
same  Month,  Smith,  Woodhouee  ^  Co.  received  two  Letters  from  Hammond^ 
stating  that  some  time  ago,  he  had  given  a  Power  of  Attorney  to 
Allen,  but  that  Alhn  had  then  no  power  to  act,  and  ^desiring  [  *12  ] 
ihem  not  to  pay  any  Money  to  Allen  until  they  heard  from  him. 
In  November  1832,  Smith  Woodhouee  ^  Co.  were  served  with  a  Notice, 
signed  by  the  Solicitors  of  Thomas  Wilson  ^  Co.,  who  were  ^22tfn's 
Agents  in  I/mdon,  stating  that,  on  the  2d  of  December  1831,  Ham- 
mond had  made  over  his  Claim  to  the  proceeds  of  the  Brig,  to  Allen,  and 
TOqoiriog  them  not  lo  pay  over  the  Funds  ia  tiiair  hands  to  any  otiber  Persons« 
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1833. — Smith  r.  Hammond. 

— ^^^-^^— ^^^ iM-  ^11  ■  n  --rr----i  ■ 

Under  these  circumstanoes,  Smith  fVoodhouse  ^  Co.^  and  Duff  ^  Co. 
filed  a  Bill  against  Hammond  and  Allen^  praying  that  they  might  interplead 
and  settle  their  rights  to  the  1,4802.,  and  that  they  might  be  restrained  from 
commencing  any  Action  against  the  Plaintifi  to  compel  payment  of  that 
Sum. 

Hammond y  who  had  arriyed  in  England^  appeared  to  and  put  in  an  An* 
swer  to  the  Bill,  stating  that  it  was  not  his  intention  that  the  Instruments 
which  he  had  executed  to  AUen^  should  authorize  Allen  to  receive  the  Mon- 
ies that  might  become  payable  to  him  from  the  Portuguese  Government,  or 
give  Allen  any  interest  therein  otherwise  than  as  his  Agent ;  and  that,  on 
the  5th  of  October  1832,  he  wrote  a  letter  to  Allen^  whereby  he  wholly  de* 
termined  and  put  an  end  to  Allen^s  powers  and.  authorities  under  those  In- 
struments, and,  for  more  effectually  preventing  Allen  from  receiving  any 
Monies  by  virtue  of  them,  he  wrote  to  Smithy  Woodhouie  ^  Co.  the  Letters 
which  were  received  by  them  on  the  SOth  of  October. 

Alleny  being  in  America^  had  not  appeared  to  or  answered  the  Bill  when 
the  Motion  after-mentioned  was  made ;  but  one  of  the  Partners 
[  U8  ]        in  the  firm  of  Thomas  *Wileon  ^  Co.,  made  an  Affidavit,  stating 
that  he  and  his  Partners  had  received,  from  Allen  ^  the  Instru* 
ments  which   Hammond  had  executed,  and  had  forwarded  them  to  their 
Agents  in  Lisbon^  without  keeping  any  Copies  thereof :  that  the  Deponent 
believed  that  those  Instruments  amounted  to  an  Assignment  of  the  Funds  to 
be  recovered  from  the  Portuguese  Government,  or,  certainly,  to  an  irrevo- 
cable authority  to  receive  the  same :  that  the  Deponent  was  led  to  believe, 
by  the  Papers  received  from  Allen  and  forwarded  to  Lisbon,  that  Allen  had 
assisted,  through  the  intervention  of  the  American  Government,  in  obtaining 
the  recognition  or  payment  of  the  Claim;  and  that,  if  sufficient  time  was 
afforded  for  AUen  to  put  in  his  Answer,  he  would  show  the  grounds  on  which 
he  was  entitled  to  receive  the  1,4802. :  that  the  Deponent  had  instructed 
Allen^z  Solicitors  in  the  Suit,  to  send  out  to  him  the  necessary  Documents 
to  enable  him  to  swear  to  his  Answer,  and  to  return  the  same  to  England 
without  delay  ;  and  that  the  Deponent  and  his  Copartners  had  written  to 
and  informed  Allen  of  the  Notice  given  to  Smith   WoodJiause  ^  Co.,  and 
requested  him  promptly  to  furnish  the  means  of  legally  establishing  his  Claim. 

Hammond  now  moved  that  the  Injunction,  which  the  Plaintiffs  had  obtam- 
ed,  might  be  dissolved,  and  that  the  1,480 Z.,  which  the  Plaintiflb  had  pdd 
into  Court,  might  be  paid  out  to  him. 

Mr.  Pepys,  for  the  Plaintiff. 

Mr.  Knight  and  Mr.  Stephens  for  the  Defendant  Hammond,  contended 

that  the  Plaintiffs  were  Hammond's  Agents,  and  had  no  right  to 

[  *14  ]    ,  file  a  Bill  of  ^Interpleader  m  respect  of  Monies  received  by  them 
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1833. — Foster  t.  Evans. 


in  that  character :  Nicholson  v.  Knowles  (a)  :  that;  as  the  Power  of  Attar. 
nej  which  had  been  executed  to  AUen^  had  been  revoked,  it  was  clear  that  do 
Claim  coald  be  supported  by  him. 

Mr.  (7.  BichardSj  for  the  Defendant  AUeUj  said  that  it  was  clear  that 
Allen  had  a  Lien  on  the  Fund,  which  had  been  created  by  Hammond :  that 
it  resembled  the  Case  in  which  a  Tenant  is  entitled  to  file  a  Bill  of  Interplea* 
der  against  his  Landlord  ;  and  that,  at  all  events,  a  reasonable  time  ought  to 
be  allowed  for  Allen  to  put  in  his  Answer. 

TheVlCB-CHANOELLOR  : 

The  Proposition  in  Mcliolson  v.  Knowles^  seems  to  be  laid  down  rather 
widely  :  that  Case,  however,  does  not  apply  to  the  present. 

The  Instruments  which  Hammond  executed  to  AUen^  appear  to  me  to  amount 
to  an  Assignment  of  the  Fund  in  question,  and  I  think  that  the  JPlaintiflb  are 
Stakeholders. 

The  adverse  Claims  must  be  decided  upon  in  some  way  or  the  other :  and 
the  question  is,  whether  that  should  be  done  by  refering  it  to  the  Master  to 
ascertain  whether  Allen  has  any  and  what  Claim  on  the  Fund,  or  by  letting 
Hammond  bring  an  Action  agsdnst  the  Plaintifi^,  and  giving  AUen  liberty  to 
defend  it. 


wa^ 


The   Order  pronounced  was  that  it  should  be  referred  to  the 
Master  to  ascertain  whether  AUen  had  any  and  *what  Claim  on       [  *15  ] 
the  Fund  ;  that  he,  being  in  the  situation  of  a  Plsuntiff  and  being 
resident  Abroad,  should  give  security  for  Costs  to  the  amount  of  lOOZ.  ;  and 
that  the  Plaintiffs'  Costs  should  be  paid  out  of  the  Fund,  without  prejudice  to 
the  question  by  whom  those  Costs  should  be  ultimately  paid  (i). 


■«■-•« 


Foster  v  Etans. 

1833:  lllhlVthuaxj,---P<frtioM^^SatiMfacti<jn, 

On  a  Marriage,  the  Father  and  Hasband  of  the  Lady,  gave  Bonds  for  3,0002.  each,  to  be  paid 
to  the  Trustees  upon  the  Trusts  of  the  Settlement  The  Father  died,  leaving  the  whole  of 
the  Frincipal  and  some  of  the  Interest,  due  on  his  Bond,  and  having  bequeathed  S,000/.  to 
his  Executors,  upon  the  same  Tmsts  for  the  benefit  of  his  Daughter  and  her  Husband  and 
their  Issue,  as  were  declared,  by  the  Settlement,  of  the  TVusWrnonies  thereiH  conprised.  Held 
that  the  Legacy  was  not  a  satisfaction  of  the  Father's  Bond. 

Thomas  Old&aji  gare  to  J.    WUsonj  H.  Ihans  and  TT.    Oidhamj  his 

(a)  6  Mad.  47. 

(6)  See  Muon  v.  BdmUton,  anU  Yol.  V.  p.  19,  and  OrawthayT,  77bnil#n,  post 
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Bond  for  6,000^,  dated  the  11th  of  April  1811,  for  securing  to  them  the 
payment  of  3,000Z.  on  the  11th  of  April  1819^  with  lawful  Interest  in  the 
meantime,  to  be  paid  and  applied  by  them  according  to  the  Trusts  and  Di« 
rections  contained  in  the  Settlement  on  the  Marriage  of  his  Daughter  with 
John  Foster.  By  the  Settlement,  after  reciting  the  intended  Marriage  and 
the  Bond,  and  that  Foster  had  agreed  to  secure,  t^  the  same  Trustees,  the 
like  sum  of  8,000Z.,  by  his  Bond,  to  be  paid  at  the  expiration  of  ten  years 
from  the  solemnization  of  the  Marriage,  but  without  Interest  in  the  meantime, 
and  to  be  settled  upon  the  Trusts  and  for  the  purposes  thereinafter  expressed, 
and  that  he  had  executed  his  Bond  to  the  Trustees  accordingly  ;  it  was  de. 
Glared  that  the  Trustees  should  invest  the  said  sums  of  3,0002.  and  3,0002., 
when  payable,  in  the  purchase  of  Government  or  Real  Securities,  in  Trust, 

during  the  joint  Lives  of  Mr.  and  Mrs.  Foster y  for  Mr.  Foster^  and? 
[  'IB  ]     after  the  decease  of  either  of  them,  *for  the  Survivor,  for  life,  and, 

after  the  decease  of  the  Survivor,  in  Trust  for  the  Children  of  the 
Marriage  as  therein  mentioned  ;  and,  if  all  the  Sons  of  the  Marriage  should 
die  without  Issue  before  21,  and  all  the  Daughters,  before  21  and  without 
having  been  married,  then,  in  case  Mr.  Foster  should  die  in  the  lifetime  of 
his  Wife,  in  Trust,  as  to  one  Moiety  of  the  Trust  Monies,  for  his  Executora, 
&c.,  and,  as  to  the  other  Moiety,  in  Trust  for  such  Persons,  &c.,  as  Mrs. 
Foster^  should  appoint,  and,  in  default  of  appointment,  in  Trust  for  Thomas 
Oldham^  his  Executors,  &c. ;  and,  in  case  Mr.  Foster  should  survive  his 
Wife,  then,  as  to  the  whole  of  the  Trust  Monies,  in  Trust  for  him  abso- 
lutely. 

Thomas  Oldham^  by  his  Will,  dated  the  23d  of  May  1882,  after  devising 
certain  Freehold  Estates,  gave  all  his  other  Real  Estates,  to  R,  Evans^  John 
Foster  and  E,  Hemsley^  in  Fee,  upon  Trust  to  pay  the  Rents  to  Mrs.  Foster^ 
for  her  separate  use,  for  life,  and,  after  her  decease,  to  stand  seised  of  the 
same  upon  such  Trusts,  &c.  as  Mrs.  Foster  should  appoint,  and,  in  default  of 
Appointment,  in  Trust  to  sell  the  same,  and  to  invest  the  Proceeds  in  Gov- 
ernment or  Real  Securities,  and  to  stand  possessed  thereof  upon  the  Trusts 
thereinafter  declared.  The  Testator  afterwards  proceeded  thus :  "  I  give 
and  bequeath  unto  the  said  R.  EvanSj  John  Foster  and  E.  Bemsley^  theur 
Executors,  Administrators  and  Assigns,  the  sum  of  3,000Z.,  upon  Trust  to  lay 
out  and  invest  the  same  in  the  manner  hereinbefore  directed  with  respect  to 
the  Monies  to  arise  from  the  Sale  of  the  Hereditaments  secondly  hereinbefore 
devised,  with  the  same  powers  of  varying  Securities ;  and  I  direct  the  said 

R.  Evans  J  John  Foster  and  E.   Hemsley^  their  Executors,  Ad- 
[  TL7  ]     ministrators  and  Assigns,  to  stand  possessed  *of  the  said  sum  of 

8,000^,  and  the  Stocks,  Funds  and  Securities,  in  or  upon  which 
the  same  shall  be  laid  out  or  invested,  upon  the  same  Trusts  for  the  benefit 
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of  my  Daughter,  Ann  Maria  Foster  and  Jotin  Foster  j  and  their  Issue,  as  by 
the  Settlement  made  previous  tOy  and  in  contemplation  of  the  Marriage  of 
Oie  said  Ann  Maria  Foster  with  the  said  John  Foster ^  her  present  Susband^ 
are  expressed  and  declared  of  tJie  said  Trust  Monies^  Stocks,  FundSj  and 
Securities  comprised  in  such  Settlement.^*  And  the  Testator  appointed  JB. 
Evans^  J*.  Foster  and  E.  Eemsley,  Executors  of  his  Will. 

The  Testator  died  on  the  1st  of  September  1832,  leaving  the  whole  of  the 
Principal  and  some  of  the  Interest  due  on  his  Bond,  but  which  his  Executors 
paid  after  his  death. 

The  Bill  was  filed  by  Mr.  and  Mrs.  Foster  and  their  Children,  against 
Evans  and  Hemsley^  stating  that  the  Executors  had  refused  to  invest  the 
8,000/.  as  directed  bj  the  Will,  on  the  ground  that  that  Legacy  was  given 
in  satisfaction  of  the  Bond,  and  praying  that  the  Plaintiffs  might  be  declared 
entitled  to  the  benefit  of  that  Legacy,  in  addition  to  the  3,0002.  secured  by 
the  Bond,  and  that  it  might  be  invested,  out  of  the  Testator's  Assets,  upon 
the  Trusts  of  the  Settlement. 

The  Defendants  put  in  a  general  Demurrer. 

Sir  E.  Sugdtn  and  Sir  George  Orey  in  support  of  the  Demurrer : 

The  general  rule  is  that,  if  a  Child  is  already  provided  with  a  Portion,  and 
tbe  Father,  by  his  Will,  gives  a  like  Sum  to  the  Child,  the  latter  is 
in  lieu  of  the  •former.  The  question  then  is,  whether  the  words  of  [  *18  ] 
reference,  in  this  Will,  take  the  Case  out  of  the  general  rule.  There 
are  two  Sums  of  3,0002.  comprised  in  the  Settlement,  one  of  which  c&me 
from  the  Father,  and  the  other  from  the  Husband,  and  the  words  of  refer- 
ence may  be  considered  as  applying  to  that  Sum  which  did  not  come  from 
tiie  Father. 

Mr.  Knight  and  Mr.  Chandless  appeared  in  support  of  the  Bill.    But 

The  Vice- Chancellor^  without  hearing  them,  said  that  it  appeared,  on  the 
face  of  the  Will,  that  the  Testator  did  not  intend  the  Legacy  to  be  a  satisfac- 
tion of  the  Bond.  For,  as  he  referred  to  the  Settlement,  it  was  clear  that 
he  had  it  in  his  recollection  when  he  made  his  Will ;  and,  consequently,  if 
ho  had  intended  the  Bequest  to  be  a  Satisfaction  of  what  was  due  on  his 
Bond,  he  would  have  so  declared. 

Demurrer  overruled. 


^♦^» 


In  Bb  Willoughby's  Chakitt. 

1833  :  12tli  February.— iVeio  OrderB.-^Praclice.'^Smnce. 

The  Respondents  to  a  Charitjr  Petition^  are  Parties  to  it,  and,  therefore,  they  arc  not  within  the 
44th  Older. 

This  was  a  Charity  Petition,  to  which  the  Trustees  of  the  Charity  were 
Respondents,  and  they  hsA  been  ordered  to  pay  the  CoatB  of  the  Petition. 
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Upon  an  Application  made,  bj  Mr.  l}re8love^  relative  to  the  service  of 

the  Order, 
[•19]         •The   Vice- Chancellor  ruled  that  the  Trustees,  being  Reepond^ 

ents,  were  Parties  to  the  Petition,  and,  therefore,  that  the  Case 
was  not  within  the  44th  of  the  New  Orders  of  1828. 


►  «— M 


Colleton  v.  Garth. 

1893:  16kh  February. — Oonatruction. —  Widow, — Legacy. — Ademption, 

A  Rent-chargQ  expressed  to  be  for  a  Jointure,  and  in  Itea  of  Dower  and  Thirds  at  Common 

Law,  does  not  bar  the  Joiatress  of  her  Distributive  Share  in  her  Husband's  nndispcwed  of 

Personal  Estate. 
The  testator  gave,  to  his  Wife,  his  House  in  B.  and  the  Famiture  in  the  said  House.    The  Lease 

of  the  House  expired  in  the  Testator's  life-time,  and  he  took  anotheriHouse,  and  removed  his 

Furniture  to  it    Held  that  the  Legacy  was  adeemed. 

The  Testator  in  this  Cause  bequeathed,  to  his  Wife,  the  Lease  of  bis 
House  in  Barber-streetj  and  the  House-bold  Furniture,  Plate,  Pictures  and 
certain  other  Articles  therein.  The  Lease  having  expired  in  the  Testator's 
Life-time,  part  of  the  Famiture  was  ^sold,  and  the  Remainder,  together  with 
the  Plate,  Pictures  and  other  Articles,  was  removed  to  a  House  which  the 
Testator  took  in  Edward  Street 

One  of  the  Questions  in  the  Cause  was  whether  the  Testator's  Widow 
was  entitled  to  the  remainder  of  the  Furniture,  and  to  the  other  Articles. 

Another  Question  was  whether  the  TVldow  was  excluded  from  her  Distri- 
butive Share  of  the  undisposed  of  residue  of  the  Testator's  Personal  Estate^ 
in  consequence  of  the  Testator  having,  on  his  Marriage,  settled  on  her  a 
Bent-charge /or  Aer  Jointurey  and  in  lieu  of  Dower  and  Thirds  at  Common 
Latff. 

The  Attorney-  Q-meral^  Mr.  PepySj  Mr.  James  and  Mr.  Qidlestorhe^  Junior 
for  the  Testator's  next  of  Kin,  contended,  first,  that  the  Will,  in 
[  *20  ]  this  case,  must  be  'considered  to  speak  as  at  the  Testator's  death, 
and  that  all  the  Articles  having  been  removed,  and  part  of  the 
Furniture  having  been  sold,  by  the  Testator,  the  Bequest)had  failed.  Qreen 
V.  Symonde  (a)  ;  Beseltine  v.  Heeeltine  (().  Secondly,  that  the  Joint- 
ure, being  expressed  to  he  in  lieu  of  Thirds  at  Common  Law^  the  Widow  was 
barred  of  her  Distributive  Share  of  the  residue.  Walker  v.  Walker  (js)  ; 
Davila  v.  Davila  (i)  ;  CHover  v.  Bates  (e)  ;  Bruce  v.  Benison  (/)  ; 
Garthshore  y.Chalie  (^r). 

(a)  Bro.  C.  C.  19S,  note.  (6)  8  Madd.  276.        (c)  1  Yes.  M. 

id)  2  Vcm.  724.  le)  I  Atk.  489.  (/)  6  Vcs.  885 . 

tg)  10  Yes.  1. 
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Sir  Edward  Sugdm  and  Mr.  Garratt^  for  the  Widow,  said  that,  when 
the  Lease  of  the  House  expired,  the  Famitnre,  &c.  were  removed,  from 
necessity,  and  not  with  the  intention  of  adeeming  the  Legacy ;  that  it  was 
like  the  Case  mentioned,  by  Lord  JBdrdtoick  in  Green  v.  Symonds^  of  the 
removal  of  Goods  to  save  them  from  Fire,  or  the  Case  mentioned,  in  StDin- 
huruy  of  a  Testator  receiving  a  Sum  of  Money  which  had  been  secured  by 
Mortgage,  and  laying  it  by  for  the  Legatee  ;  that,  in  JBegeltine  v.  Heseltine, 
the  Gift  was,  specifically,  of  the  Property  that  should  be  in  the  Testator's 
House  at  the  Time  of  M$  Death ;  that,  in  Chretn  v.  Symond$  the  Testator 
was  dealing  with  Personal  Estate,  generally  ;  but  here  there  was  no  general 
Gift  of  Personal  Estate,  nor  did  the  Testator  speak  of  Furniture,  &c.  in  his 
House  at  the  time  of  his  death,  but  he  spoke  of  the  Furniture,  &c.  as  being 
in  the  House,  merely  for  the  purpose  of  identifying  it.  Land  v.  Devag- 
nes  (A). 

*Mr.  Knight  and  Mr.  Ghidkitoney  senior,  appeared  for  other  [  *21  ] 
Parties. 

The  Vicb-Chancbllor  : 

It  is  clear  that  the  Bent-charge  was  intended  to  be  in  lieu  only  of  any 
Claim  which  the  Wife  might  have  upon  her  Husband's  Lands  ;  and  that  the 
Testator  made  the  Bequest  of  the  Furniture,  &c.  with  reference  to  giving 
the  Lease,  and  that  he  had  in  contemplation  an  enjoyment  of  the  House  with 
the  Furniture,  &c. ;  and,  consequently,  the  Bequest  has  totally  failed  by 
the  change  of  Circumstances. 

Declare  that  the  Widow  is  not  barred  of  her  Distributive  Share  of  the 
undisposed  of  residue  of  the  Testator's  Personal  Estate,  and  that  she  is  not 
entitled  to  any  part  of  the  Furniture,  fto. 


TANinsR  V.  Radford. 

1S3S  :  19th  "Fthnxrj.^Tenant  inT(Ul^Beoovenf.—RetuUing  Use. 

If  a  Tenant  in  Tail  soffen  a  Recoverf.  and  declares  Uses  which  are  yold,  he  does  not  take  back 
an  Estete  Tail,  but  an  Estate  in  iPee. 

John  Badford,  being  seised  in  Fee  of  the  Advowson  of  the  Rectory  of 
Lapfordy  in  the  County  of  Devan^  on  his  Marriage  in  1763,  settled  it  on  him- 
self for  life,  with  Bcmainder  to  the  use  of  all  and  every,  or  such  one  or 
more  of  the  Sons  of  the  Marriage,  for  such  Estate,  not  exceeding  an  Estate 
in  Tail  Male,  and  in  such  Shares,  &;c.  as  Badford  and  his  intended  Wife 

(h)  4  Bro.  C.  C.  687. 
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should,  during  their  joint  lives,  appoint ;  and,  in  default  thereof,  and  in  case 
Radford  should  survive  his  intended  Wife,  to  the  use  of  all  and  every,  or  such 

one  or  more  of  the  Sons  of  the  Marriage,  for  such  Estate  not  ex- 
[  *22  ]     ceeding  an  Estate  in  Tail  Male,  and  in  such  Shares  and  *Propor- 

tions,  and  with  or  without  power  of  Revocation,  as  Radford  should 
after  his  Wife's  death,  by  Deed,  or  by  his  Will,  to  be  executed  and  attested 
as  therein  mentioned,  appoint ;  and,  in  default  thereof,  to  the  use  of  the 
first  and  other  Sons  of  the  Marriages  successively  in  Tail  Male,  ivith  Re- 
mainder to  the  use  of  the  Daughters  of  the  Marriage,  as  Tenants  in  coramon 
in  Tail,  with  Cross  Remainders  in  Tail,  with  Remainder  to  the  use  of  Rad- 
ford^ his  Heirs  and  Assigns  for  ever. 

There  was  Issue  of  the  Marriage  two  Sons,  JbAn,  who  died  an  Infant  in 
the  lifetime  of  his  Father  and  Mother,  and  WUliam^  who  was  the  Testator 
in  the  Cause,  and  two  Daughters.  Mrs.  Radford  died  in  the  year  1770, 
leaving  her  Husband  surviving. 

By  Indentures  of  Lease  and  Release,  dated  the  7th  and  8th  of  November 
1790,  and  made  between  John  Radford^  and  William  Radford  therein  de- 
scribed as  Son  and  Heir  Apparent  of  John  Radford^  of  the  first  part,  Nath, 
Batten  of  the  second  part,  and  Arundel  Radford^  Clerk,  of  the  third  purt : 
It  was  witnessed  that,  for  barring  and  docking  all  Estates  Tail  and  Re- 
mainders thereupon  expectant  of  and  in  the  Advowson  and  other  Heredit- 
aments thereinafter  mentioned,  and  for  assuring  the  [same  to  the  Uses  after- 
mentioned,  John  Radford  and  Wm.  Radford  conveyed  and  appointed  unto 
and  to  the  use  of  Batten^  in  Fee,  (together  with  other  Hereditaments)  the 
Advowson  of  Lapford^  then  in  possession  of  John  Radford  as  the  then  In- 
cumbent thereof,  to  the  intent  that  he  might  become  Tenant  of  the  Freehold, 
in  order  to  the  suffering  a  common  Recovery,  the  Uses  whereof  were  there- 

by  declared  to  be,  so  far  as  concerned  the  Advowson,  upon 
[  •23  ]       Trust  •that  Arundel  Radford  and  his  Heirs  should,  at  all  times 

thereafter,  when  and  so  often  as  the  Rectory  of  Lapford  should 
become  vacant  by  the  Death,  [Resignation,  or  otherwise,  of  the  then  pre- 
sent or  any  future  Incumbent,  nominating  and  present  Wm*  Radford^  if  he 
should  be  then  iu  Priest's  Orders,  to  the  Rectory  aforesaid,  or,  if  he  should 
be  then  dead,  then  upon  Trust  to  present  the  first  and  other  Sons^  or  Issue 
Male  of  the  Body  of  Wm.  Radford,  as  they  and  every  of  them  respectively 
should  be  in  seniority  of  age  and  priority  of  birth,  and  when  respectively 
legally  and  duly  qualified  to  be  nominated  and  presented  thereto,  or,  in  case 
such  eldest  or  other  Sou  or  Issue  Male  of  Wm,  Radford  should,  by  reason 
of  nonage  or  otherwise,  be  incapacitated  of  being  presented  to  the  Rectory, 
then  Arundel  Radford,  or  his  Heirs,  should,  in  the  meantime  and  before 
such  incapacity  should  be  removed,  present  such  other  of  the  Sons  or  Issue 
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Male  of  JbAn  Radford  that  shoald  be  then  living  and  duly  qualified  to  fill 
any  such  Vacancy  so  happening,  as  Wm.  Radford^  by  any  Deed  or  Instru- 
ment in  Writing,  or  by  his  last  Will  and  Testament  in  Writing,  under  bis 
Hand  and  Seal,  duly  executed  in  the  prsence  of  and  attested  by  three  or 
more  credible  Witnesses,  should  direct  and  appoint,  and,  for  want  of  such 
appointment,  then  upon  Trust  that  Arundel  Radford  and  his  Heirs  should 
present  to  the  Rectory  such  other  of  the  Sons  or  Issue  Male  of  John  Rad- 
ford^ as  the  eldest  Son  of  Wm.  Radford  who  should  live  to  survive  him, 
should  appoint,  during  all  such  time  and  no  longer  than  such  eldest  or  other 
Son  or  Issue  M^le  of  Wm,  Radford  should,  by  nonage  or  otherwise,  be 
incapable  of  being  presented  thereto,  Arundel  Radford  or  his 
Heirs  taking  a  Bond  in  a  sufficient  Penalty,  or  other  Legal  *3e-  [  ^24  ] 
curity  of  such  Son  or  Issue  Male  of  John  Radford  as  should  be 
presented  thereto,  to  resign  the  same  to  a  Son  or  Issue  Male  of -TFm.  Rad. 
fordj  as  soon  as  such  Son  or  Issue  Male  of  Wm.  Radford  should  be  capable 
of  holding  the  same  Rectory,  and  so,  from  time  to  time,  as  long  as  any  Issue 
Male  descending  from  Wm.  Radford  should  be  living  and  capable  of  holding 
the  Rectory,  and,  for  want  of  Issue  Male,  descendants  of  Wm.  Rakford^  or 
there  being  such,  and  all  of  them  should  die  and  become  totally  extinct,  in 
Trust  to  convey  and  assure  the  Advowson  unto  and  to  the  Use  of  the  right 
Heirs  and  Assigns  of  John  Radford  for  ever,  and  for  no  other  use.  intentj 
or  purpose  whatsoever. 

The  Recovery  was  duly  suffered  in     Michaelmas  Term,  in  the  31st  year 
of  Geo  3. 

John  Radfordy  by  his  Will  dated  the  20  lib  of  December  1792,  after  reci- 
ting that  he,  or  Arundel  Radford  in  Trust  for  him  and  his  Heirs,  was  seised 
of  the  Reversion  of  the  Advowson  of  Lapfordj  expectant  on  the  death  of 
bis  Son  William  without  leaving  Issue  Male  of  his  body,  devised,  directed 
and  appointed  that  Arundel  Radford  and  his  Heirs,  should  stand  seised  of 
the  Reversion,  on  such  contingency  happening,  to  the  use  of  certain  Trusr 
tees  therein  named,  for  the  Term  of  400  years,  and,  after  the  expiration 
thereof,  and,  in  the  meantime,  subject  thereto,  to  the  use  of  the  Testator's 
eldest  Son,  James  Radford^  by  his  second  Wife,  for  life,  with  Remainders 
to  his  first  and  other  Sons  in  Tail  Male,  with  Remainders  to  the  Testator's 
other  Sons  by  his  then  Wife  succe^ively  for  Life,  with  Remain- 
ders to  their  Sons  in  Tail  Male :  and  he  declared  the  Trust  of  *the  [  *25  ] 
Term  to  be  for  raising  1,0002.  for  his  younger  Sons  by  his  then 
Wife. 

William  Radford  survived  his  Father  John  Radford^  and,  by  his  Will 
dated  the  24th  of  April  1821,  directed  that,  if  his  Son  John  Arundel  Rad- 
ford should  obtain  Holy  Orders  and  become  a  Priest,  then  he  should  take 
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[  ^29  3  some  *Biodeni  Cases,  it  had  been  held  that  where  a  father,  Ten- 
ant for  Life,  and  his  Son,  Tenant  in  Tail,  sufier  a  Recovery  and 
declare  no  Uses,  the  Father  takes  back  an  Estate  for  life,  and  the  Son  an 
Estate  in  Fee,  those  Cases  had  no  bearing  upon  the  present,  where  the  ITses 
declared  were  at  yariance  with  the  Uses  implied,  and  it  was  not  the  intention 
of  ihe  Parties  to  give,  to  the  Son,  an  Estate  in  Fee ;  bot,  the  Uses  declared 
being  void,  the  Recovery  must  be  held  to  ennre  to  the  Uses  of  the  former 
Settlement ;  and,  consequently,  the  Exception  must  be  allowed. 

Mr.  Knight  and  Mr.  James  BuaseU  appeared  for  the  Plaint]fi&,  in  support 
of  the  Report. 

The  YiCB  Ghancellob: 

The  meaning  of  the  expression,  found  in  the  old  Cases,  that,  where  a  Re- 
covery is  suffered  without  any  Use  being  limited,  it  enures  to  the  old  Use 
is,  I  conceive,  that  the  Use  results  to  the  former  Owner ;  and,  in  that  sense, 
it  is  the  old  Use  (e). 

Where  the  Parties  to  a  Recovery  declare  Uses  which  are  void, 
[  *S0  ]  they  have,  in  Law,  done  nothing  at  all.  The  'effect  of  a  Recove- 
ry suffered  by  a  Tenant  in  Tail,  without  any  declaration  of  Use,  ts 
to  enlarge  the  Estate  Tail  into  a  Fee  ;  and,  if  Uses  or  Trusts  are  declared 
which  cannot  take  effect,  the  effect  is,  merely,  to  leave  the  Fee  in  the  Tea- 
ant  in  Tail. 

In  my  opinion  the  point  is  clear ;  und  the  Exception  must  bt  overruled. 


Akobll  v.  Westcombh. 

18SS:  aoih  TthrnB^.^JDemttrrer.^^Bmo/2>iMeovenf.^Pleaiinff. 

A  Bm  praying  DiscoTcry,  and  conclnding  with  the  Prayer  for  General  Belief,  is  m  Bfll  for  He- 

lief.    Bat  if  words  adapted  to  m  Bill  for  Belief;  are  vsed  in  the  Fraye#  of  Ftoeess  only,  it  i» 

a  Bin  of  Diflcorery. 

Upon  the  argument  of  a  Demurrer,  one  question  was,  wbeiher  ihe  usua) 
Prayer  for  General  Relief,  if  found  in  a  Bill  which,  in  other  respects,  was  a 
Bin  of  Discovery  only,  did  not,  of  iteelf,  make  it  a  Bill  for  Relief. 

(c)  A  BecoTcry  suffered  of  an  Estate  in  Tee,  does  not  alter  the  descent  AUot  t.  JBurttm 
I  Mod.  ISl.  And,  if  a  Tenant  in  Tail  by  Descent  er  parte  MaUmd,  suffers  m  BecoTCiy  which 
enures  to  the  use  of  hhnsclf  in  Tee,  the  caarse  of  Descent  is  not  altered.  See  Ahrtm  t.  JSinek» 
cm,  ft  T.  B.  107,  note.  JRoe  r.  Baldwert,  ibid.  104.  Btt  the  Obaerrmtioiis  oa  the  fsmer  £m9 
In  GOb.  on  Uies,  Sogden'j  edit.  123,  nott. 
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Sir  E.  Siigdm  and  Mr.  WdOuTj  in  sapport  of  the  Demarrer,  cited  Jjnftw* 

Mr.  Knigktj  Mr.  PrtO^n^  Mr.  Flather^  and  Mr.  JHdkson^  in  support  of 
the  Bill,  cited  Brandim  t.  iSbiub  (ti). 
The  Yioe-Chanoellob  : 

The  Prayer  for  General  Belief  is  inserted  by  Counsel ;  and,  if  it  is  found 
ia  a  Bill  which,  in  other  req>ect8,  seeks  Discovery  only,  it  converts  the  BQl 
into  a  Bill  for  Belief.    But  the  words,  in  the  Prayer  of  Process : 
«  To  stand  to  and  abide  sach  Order  and  Decree,  &c."  are  inserted    [  *81  ] 
by  the  Cleric,  and,  therefore,  do  not  make  it  a  Bill  for  Belief. 

In  every  Case,  it  ought  to  appear,  most  distinctly,  whether  the  Bill  is  for 
Belief  or  for  Discovery  only  ;  for,  if  that  matter  is  left  in  doubt,  the  Defend- 
ant may  put  ia  his  Answer,  and  then  the  Plaintiff  may  amend  his  Bill  by 
praying  specific  Belief.  The  general  opinion  of  the  Profession  was  against 
the  decision  in  Brandon  v.  Samk, 

I  will,  however,  allew  the  Plaintiff  in  this  Case  to  amend  his  Bill,  by  strik- 
ing cvA  the  Prayer  for  Greneral  Belief. 


ExBomv.  Soon. 

ISSa:  as  'Fthnuj.i^Iked -'Eicnw^^Diiitor  and  OreeUior, 

A.  haTing  received  Monies  belonging  to  B.  prirfttelj,  ud  without  ftnycommvnieatioa  with  B., 
prepaced  and  execmted  a  Mortgage  to  him  for  the  amount  A.  retained  the  Deed  in  his  cos- 
tody  for  12  Tears,  and  then  died  insolTeat.  After  his  death,  the  Deed  was  discovered  in  a 
Chest  containing  his  Title-deeds.  Held  that  the  Dead  was  not  an  Escrow,  there  being  no 
«Tidence  to  show  that  it  was  execated  eonditloaalij^  bat  that  it  took  e£SKt  from  its  execution,, 
and  was  good  against  AU  Creditoss. 

L.  Hampsoht,  a  Banker  and  SoKcitor,  was,  nnder  his  Marriage  Settlement 
dated  in  1786,  Tenant  for  Life  of  certain  Estates  in  Bedfardshirej  with  re- 
mainder to  his  Daughters  in  Fee ;  and  the  Trustees  of  the  Settlement  were 
empowered,  with  the  consent  of  the  Tenant  for  Life,  to  sell  the  Estates  and 
lay  out  the  Purchase-money  in  the  purchase  of  other  Estates  to  be  settled  to 
the  same  Uses ;  and,  in  the  meantime,  the  Purchase-money  was  to  be  invest- 
ed in  Goyemmcnt  or  Real  Securities.  In  1809,  1810,  k  1812,  Edwcard 
Mampion^  the  brother  of  L.  Sampsany  and  the  surviving  Trustee 
of  the  •Settlement,  at  the  request  of  L.  Hamp$(m^  sold  certain  [  •82  1 
parts  of  the  settled  Estates,  and  the  Purchase-monies  were  paid  in- 

(a)  I  Tomgej  M*  W  «  Vefc  jna.  %U. 
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to  i.  HampBorCs  Bank,  to  an  Account  intituled,  "  Messrs.  L.  ^'  E.  Hamfh 
son.  Trust  Money."  The  Monies  so  paid  in,  were  afterwaida  invested  in 
the  purchase  of  Navy  Five  per  Cents,  in  the  name  of  L.  Hampson  alone, 
and,  between  January  and  August  in  1812,  he  sold  out  part  of  the  Stock, 
and  in  December  1814,  he  sold  out  the  remainder,  antounting  to  5,OO0Z. 

In  July  1811  and  December  1812,  i.  Hampsan^s  two  Daughters  married, 
and  Sir  John  Filmer  and  Richard  Oilpin  were  the  Trustees  of  their  Set- 
tlements. 

By  an  Indenture,  dated  the  18th  of  December  1812,  and  expressed  to  be 
made  between  2/.  Bampson  of  the  one  part,  and  Sir  John  Filmer  and  JUch- 
ard  Gilpin  (who  were  described  as  Trustees  named  in  the  Settlements  made 
previous  to  and  upon  the  Marriages  of  the  two  Daughters  of  L.  Hawpson, 
by  Frances,  his  late  Wife,  deceased,)  of  the  other  part ;  after  reciting  that 
the  Sum  of  5,000Z.,  the  net  money  arising  from  the  sale  of  the  part  of  the 
settled  Estates  in  the  County  of  Bedford  comprised  in  the  Settlement  made 
upon  the  Marriage  of  i.  Ilampsony  with  Frances,  his  late  Wife,  was  paid  to 
and  received  by  Hampson,  and  was  then  in  his  hands,  as  he  thereby  admit- 
ted and  acknowledged,  and  that  Hampson,  previous  to  the  Marriages  of  his 
Daughters,  undertook  and  agreed  to  execute  a  Mortgage,  to  Filmer  and  Gil- 
pin, of  the  Messuages,  Lands  and  Hereditaments  thereinafter  mentioned 
and  described,  for  securing  the  payment  to  them  of  the  said  Sum  of  6,000i. 
upon  the  Trusts  and  for  the  purposes  of  the  Settlements  made  pre- 
[  *83  ]  vious  to  the  Marriages  of  his  said  Daughters :  It  was  •witnessed 
that,  in  consideration  of  the  Premises,  and  for  better  securing  the 
repayment  of  the  5,000?.  to  Filmer  and  Gilpin  upon  the  Trusts  and  for  the 
Purposes  aforesaid,  Rampson  demised  to  them,  all  his  Messuages,  Lands, 
Hereditaments  and  Real  Estates  whatsoever,  situate  in  the  Parishes  of  Luton 
and  Caddington,\n  the  County  oi Bedford,  then  in  the  possession  or  occupa- 
tion of  him  and  his  Tenants,  for  the  Term  of  500  years,  subject  to  redemp- 
tion on  payment  by  Rampson  to  Filmer  and  Gilpin,  of  the  Sum  of  5,000/., 
with  lawful  Interest  for  the  same  from  thenceforth,  upon  the  Trusts  and  for 
the  Purposes  aforesaid  ;  and  Rampson  covenanted  with  Filmer  and  Gilpin^ 
to  pay  to  them  the  5,000/.  and  Interest  accordingly  :  and,  by  a  Bond  of  even 
date,  he  became  bound  to  ihem  in  10,000/.,  conditioned  for  payment  of  the 
5,000/.  with  lawful  Interest,  on  the  18th  of  July  then  next. 

In  March  1824  Rampson  died  insolvent  and  intestate :  and  a  Suit  was 
shortly  afterwards  instituted,  by  two  of  his  Creditors  on  behalf  of  themselves 
\nd  his  other  Creditors,  to  have  his  Estate  applied  in  Payment  of  his  Debts. 
Che  usual  Decree  having  besn  made,  Sir  John  Filmer  and  Richard  Gilpin 
!laimed,  before  the  Master^  to  ba  paid  the  5,000/.  secured  by  the  Bond  and 
lortgage,  as  a  Debt  due  from  the  Testator  at  hb  decease. 
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Sir  J.  Filmer  made  an  Affidavit  in  support  of  the  Claim,  stating  that 
Sampson  was,  at  bis  death,  indebted  to  him  and  Gilpin  in  5,000Z.,  being  the 
net  Money  arising  from  the  Sal^  of  part  of  the  Estates  comprised  in  Hamp^ 
aon's  Marriage  Settlement,  which  was  paid  to  and  received  by  him  ; 
in  consideration  whereof  he  agreed  to  ^execute  the  Bond  and  Mort-  [  *34  ] 
gage,  for  securing  the  repayment  thereof  to  Filmer  and  Gilpin  as 
Trustees  of  the  Settlements  made  on  the  Marriages  of  his  Daughters,  upon 
whom  the  Estates  would  have  descended  if  they  bad  not  been  sold,  and  that 
he  executed  the  Bond  and  Mortgage  in  pursuance  of  that  Agreement ;  and 
that  the  5,000/.,  with  interest /ro/n  Eampson^B  death,  remained  due  from  his 
Estate. 

It  appeared,  by  the  Evidence  in  opposition  to  the  Claim,  that  the  Bond 
and  Mortgage  were  privately  prepared  by  Hampson  himself,  and  were  in  his 
own  handwriting ;  that  they  were  executed  by  him  in  his  private  Office,  and 
when  DO  one  was  present  except  himself  and  the  Clerk  who  attested  his  exe- 
cution ;  that,  a  few  days  after  his  death,  they  were  found  in  an  Iron  Chest, 
in  his  Bed-room,  containing  the  Title-deeds  relating  to  the  Mortgaged  Pre- 
mises and  other  Estates,  which  were  tied  up  in  bundles  separate  from  the 
Bond  and  Mortgage-deed  ;  and  that,  before  Hampsan^s  death,  the  existence 
of  those  Instruments  was  not  known  to  the  Persons  to  whom  they  were  exe- 
cuted,  or  to  any  of  the  Persons  interested  under  the  same :  and  one  of  the 
Witnesses,  who  had  been  a  Partner  with  Hampson  in  his  Banking  business, 
deposed  that,  on  the  18th  of  December  1812,  Sampson  was  indebted  to 
certain  Persons  in  Sums  amounting  to  3,600/.,  which  still  remained  unpaid, 
and  that,  on  the  same  day,  Hampson,  as  the  Witness  believed,  was  insolvent. 
The  Master  having  reported  that  the  Bond  and  Mortgage  were,  in  his 
opinion,  void  against  Hampson^s  Creditors,  Filmer  and  Gilpin  excepted  to 
the  Report. 
•Sir  E.  Sugden  and  M.   Thompson,  in  support  of  the  Excep-     [  *&5  ] 

tions : 
At  the  time  when  L.  Hampson  executed  the  Bond  and  Mortgage-deed 
he  had  received  the  whole  of  the  Trust-money ;  and  he  had  in  his  hands 
5,0002.  part  of  it.  By  getting  the  Fund  into  his  possession,  he  constituted 
himself  a  Trustee  of  it.  It  was  ear-marked  as  a  Trust  Fund :  no  Creditor 
could  have  claimed  it.  The  moment  that  he  assumed  the  character  of  a 
Trustee,  this  Court  would  give  legal  validity  to  all  acts  done  by  him,  which 
he  might  have  been  compelled  to  do.  By  the  Settlement  of  1786,  the 
Monies,  until  they  were  reinvested  in  the  purchase  of  Lands,  were  to  be  laid 
out  on  Government  or  Real  Securities  ;  and  Hampson  having  the  Money  in 
his  hands,  and  before  he  deaU  with  it  gave  a  real  Security  accordingly. 
His  assets  were  increased  by  the  amount  of  the  Money  for  which  he  gave 
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the  Seenritjr ;  and  his  Creditors  have  had  the  fall  benefit  of  it.  As  there 
was  a  Legal  and  Equitable  obligation  to  do  the  act,  and  a  sufficient  con* 
sideratioD,  it  cannot  be  said  that  the  Deed  was  voluntary ;  therefore  the 
evidence  that  Hampsonj  when  he  made  the  Mortgage,  owed  Debts  to  the 
amount  of  3,000Z.  or  4,000^,  which  are  still  unpaid,  is  of  no  importance. 

Sir  John  Filmer^  in  bis  Affidavit,  states  that  Sampson^  in  consideration  of 
his  being  indebted  to  him  and  Gilpin  in  respect  of  the  5,000^.,  agreed  to 
execute  the  Bond  and  Mortgage  to  them ;  and  that  he  executed  the  Bond 
and  Mortgage  in  pursuance  of  such  Agreement ;  and  the  Deed  recites  that 
Hdmpaon  had  so  agreed.  The  mere  circumstance  that  he  retained 
[  *36  ]  the  Deed  in  his  custody,  Moes  not  affect  its  validity.  Lush  v. 
Wilkinson  (a)  ;  Doe  v.  Knight  (6). 

Mr.  Knight  and  Mr.  Tamer,  for  the  Plaintiffs,  in  support  of  the  Report: 

Thei^  are  two  questions  in  this  Case :  Ist.  Whether  the  delivery  of  the 
Deed  was  sufficient  to  constitute  it  a  complete  Deed :  2d.  Whether  it  is  not 
void  under  13  Eliz.  c.  5. 

A  Deed,  although  formally  sealed,  delivered  and  attested,  may  be  an 
Ei9crow.    Both  the  oM  and  the  modem  Cases  have  decided  that,  upon  all 
^e  circumstances  of  the  Case  taken  together,  it  is  a  question  for  a  Jury 
whether  there  has  been  a  complete  delivery  of  a  Deed.    Johnson  v.  Btdcsr 
{c) .    That  Case  proves  that,  theu^  nothing  is  said  by  a  Party  to  a  Deed 
at  the  time  of  execution,  he  is  not  precluded  from  showing  that  it  was  not 
finally  executed  as  a  complete  and  perfect  insltrument.    Murray  v.  Lord 
Stair  (t2).    If  the  intention  of  the  Grantor  in  this  Case,  when  he  executed 
the  Deed  and  placed  it  in  his  Chest,  was  to  retain  it  in  his  own  power,  the 
effect  will  be  the  same  as  if  he  had  executed  the  Deed  conditionally.    JDatf' 
V.  Knight  only  shows  that  the  circumstances  of  that  Case  did  not  warrwt 
the  conclusion  of  the  Jury.     That  Case  is  plainly  distinguishable  from  this. 
Here  the  Deed  was  prepared  and  engrossed  by  the  Oran tor  himself,  and  was 
executed  by  him  in  the  presence  of  his  Clerk  only,  (no  Person  intended  to 
be  benefited  being  privy  to  it,)  and  was  kept  by  him  in  his  Chest 
[  *37  ]     till  his  death.    In  *Ihs  v.  Knight,  the  Deed  was  delivered  to  a 
third  Person,  and  placed  out  of  the  control  of  the  Grantor,  with  a 
declaration  that  it  belonged  to  the  Grantee.    Here  the  Deed  never  was  out  of 
tiie  custody  of  the  Ghrantor.    In  Naldred  v.  GUJham  (e),  there  was  no  cir^ 
cumstance  beyond  the  retainer  of  the  Deed.    The  decisions  in  Boughton  v. 
Boughion  (/),and  Binsh  v.  Blagrave  (^),  proceeded  upon  the  particular 

(a)  6  Yes.  8S4.  (6)  6  Barn  &  Creu.  671.  (c)  4  Barn.  &  Aid.  440. 

{d)  9  Barn.  &  Cren.  S2.  ^Serparticularij  pages  87,  S8.  (e)  1  F.  W.  S77.     B«l  SS9 

tk^obtemtftaniof  Aybyidttthta  CtMlaaiHa.  ACmaiSey 
(/)  i  Atk.  6SS.  ig)  Amb.  164. 
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circamstanoes  of  those  Gases.  The  first  Decree  in  this  Cause,  was  the  usual 
Decree  in  a  Creditor's  Suit,  directing  merely  the  common  inquiries.  Fil- 
mer^a  Affidarit  was  carried  in  by  him,  as  a  mere  ordbary  Creditor,  under 
that  Decree.  The  jl&sfer,  in  his  Report,  stated  the  special  circumstaneee 
of  the  Claim,  without  coming  to  any  conclusion  as  to  its  validity  or  invalidity. 
Then  a  subsequent  Decretal  Order  was  pronounced,  directing,  specifically, 
the  Ma$ter  to  inquire  and  state  whether  the  Mortgage  and  Bond  were  valid. 
It  is  clear  that  no  such  agreement  as  is  stated  by  Filmer^  could  have  been 
made.  He  does  not  say  that  there  was  any  agreement  with  him,  but  only 
that  it  was  agreed :  and  the  Evidence  proves  that  there  could  have  been  no 
communicalaon  between  htm  and  Hampaon* 

The  Mortgage  Deed  is  very  informally  prepared.    No  day  of  payment  is 
mentioned  in  the  Proviso  for  Redemption  ;  and,  though  there  is 
notice  of  theTrusts,  no  Power  to  ^ve  Receipts  is  vested  in  the  *Mort-    [  *88  ] 
gagees.    The  5,0002.  is  made  to  carry  Interest  from  the  date  of 
the  Deed,  although  Mamp$on  was  entitled  to  a  Life  Interest  in  the  Estates. 

By  the  6th  Sect,  of  18th  Eliz.,  a  Conveyance  will  not  be  valid  as  against 
Creditors,  unless  it  be  made  boni  fide  and  for  valuable  Consideration.  A 
valuable  Consideration,  or  bona  fide$  alone  will  not  do ;  they  must  both  con- 
cur. Now  here  the  Deed  was  secretly  and  informally  made,  and  it  contains 
a  false  recital.  Twyne^a  Case  (A).  Doe  v.  Knight  (t).  The  Grantor  re- 
mained in  possession  of  the  Property  comprised  in  the  Mortgage,  and  he  was 
in  a  state  of  Insolvency  at  the  time.  He  did  not  part  with  the  Deed,  but 
kept  it  in  his  possession  for  12  years.  A  Court  of  Equity,  therefore,  would 
not  have  compelled  him  to  deliver  op  the  Tido'deeds  to  the  Mortgagees,  but 
would  have  said  that  the  Deed  iras  an  inoomplete  instrument.  Dewey  y» 
Bayntun  (i),  Pichioek  v.  Ly^ter  (I). 

It  was  said  that  Hampeon  did  not  touch  the  Money  until  he  had  executed 
the  Mortgage ;  but  it  appears,  by  the  Evidence,  that,  before  August  1812, 
he  had  possessed  himself  of  Sums  amounting  to  4,9272.,  exclusive  of  the 
5,000Z. 

Mr.  Rolfe  and  Mr.  Barber ^  appeared  for  Hampeon^e  Personal  Represen- 
tatives. 

Sir  JB.  Sugdeny  in  reply : 

The  Mortgage  Deed  was  not  an  Escrow.    Nothing  was  to  be 
done  to  precede  its  operation ;  but  it  was  ^tended  to  cerate  from    [  *39  ] 
its  execution.    The  Proviso  for  Redemption  is  quite  correct :  for 
JSampeon  was  liable  to  be  called  upon  to  pay  the  Money  at  any  time,  and, 
therefore,  he  could  not  limit  the  time  of  Payment.    If  he  was  not  callijd 

{h)  3  Co.  Bep.  SO.  (0  Su  9  Bsrn.  k  Cnm.  699. 

(h)  6.£ut  S57.  (i)  S  Jllk  S.  871. 
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upon,  he,  being  Tenant  for  Life,  had  the  whole  of  his  Life  to  pay  it.  A 
voluntary  Deed  cannot  be  affected  under  the  13th  Eliz.,  unless  the  Grantor, 
when  he  executed  it,  was  indebted  to  the  extent  of  insolvency :  here  the 
Grantor  continued  in  a  state  of  solvency  for  12  years  after  he  executed  the 
DeeJ. 

The  Vice-Chancellob  : 

I  take  it  to  be  proved  that  the  Mortgage-deed  was  sealed  and  delivered 
by  Mr.  Ham;  son;  and,  therefore,  it  is  good,  unless  it  is  shown  either  that 
there  was  fraud  connected  with  the  execution  of  it,  or  that  it  was  intended 
to  be  delivered  as  an  Escrow  :  but,  in  the  latter  case,  there  must  bo  cir- 
cumstances to  show  that  the  Deed  was  intended  to  take  effect  conditionally, 
and  not  absolutely. 

Upon  the  Development  of  all  the  circumstances  of  the  Transaction,  there 
is  no  circumstance  with  respect  to  which  this  Deed  can  be  considered  to 
have  been  delivered  as  an  Escrow :  there  is  no  Evidence  to  show  that  it 
was  not  intended  to  operate,  immediately,  as  a  security  for  the  5,0002. 
which  Hampson  bad  received.  The  Law  then  is,  prima  facie^  in  favour 
of  the  Exceptants. 

With  respect  to  the  recital   that  Sampson  had  agreed  to  execute  the 

Mortgage,  that  recital  is  a  mere  matter  of  course  :  and,  as  he  had  received 

the  5,000^.,  that  circumstance  would  justify  the  security  ;  and, 

[  *40  ]     consequently,  *that  mere  recital,  though  it  was  not  founded  ia 

fact,  would  not  invalidate  the  Deed. 

It  appears,  from  the  Master^ s  Report  made  in  pursuance  of  the  Decree 
on  the  hearing  of  the  Cause,  that  I  am  not  at  liberty  to  infer  that  Hamp 
son  was  in  a  state  of  insolvency  at  the  time  when  be  executed  the  Securi* 
ty  ;  for  it  appears  that  he  was  then  indebted  to  the  amount  of  3,0002.  or 
4,000/.  only.  There  being  then  nothing  to  show  either  inability  to  grant 
the  Security,  or  Fraud,  here,  I  have  the  fact  that  the  Deed  was  sealed  and 
delivered  ;  and  then  I  have  the  authority  of  the  Law  for  saying  that  the 
mere  retainer  of  the  Deed,  will  not  affect  its  validity. 

Exception  allowed. 


Tebbott  v.  Voules. 

1883:  26thFcbrnary.— TFiV/.— /?«?oarfiV>B. 

A  Testator  devised  aU  his  Bcal  Estates  to  his  Children  cquallj,  and,  afterwards,  entered  into 
Contracts  for  the  sale  of  his  Estates,  bnt  died  before  they  were  completed.  The  rurchasers 
afterwards  abandoned  iJieir  Contracts,  because  they  were  unable  to  procure  a  Conveyance 
from  some  of  the  Devisees  who  were  Infants.  Held  that,  though  the  Contracts  were  prop- 
erly abandoned,  the  Will  was  revoked  as  to  the  Premises  therein  comprised. 

WiLUAM  YouLES,  by  bis  Will  dated  the  17th  of  February  1827,  devia- 
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ed  his  Real  and  Personal  Estates  to  all  bis  Children,  except  Jame$  Parktr 
VouieSf  their  Heirs,  Executors,  Administrators  and  Assigns,  as  Tenants  in 
Common.  The  Testator  died  in  November  1828,  leaving  13  Children  him 
surviving,  five  of  whom  were  Infants. 

The  Bill,  which  was  filed  by  his  simple-contract  Creditors,  in 
June  1830,  stated  (amongst  other  things)  that  *the  Testator,  sub-  [  *41  ] 
sequentlj  to  his  Will,  had  entered  into  Contracts  with  different 
Persons,  for  the  Sale  to  them  of  the  greater  part  of  his  Estates,  and  which 
Contracts  were  subsisting  and  binding  at  his  death,  but  none  of  them  had 
then  been  completed.  It  prayed  that,  if  the  Testator's  Personal  Estate 
should  not  be  sufficient  to  pay  his  Debts  and  Funeral  Expenses,  it  might  be 
declared  that  his  simple-contract  Creditors  were  entitled  to  have  such  of 
his  Real  Estates  as  were  contracted  to  be  sold,  or  the  Purchase-monies  for 
the  same,  applied  to  increase  his  Personal  Estate  for  the  benefit  of  his 
Creditors,  and  that  the  same  might  be  applied  accordingly ;  and,  if  it 
should  appear  that  any  of  the  Contracts  had  been  abandoned  and  die  De* 
posit  Monies  returned,  that  the  Prembes  comprised  in  those  Contracts 
might  be  resold,  for  the  benefit  of  the  simplo-contract  Creditors,  to  increase 
the  Personal  Estate. 

Tfao  Decree  made  on  the  hearing  of  the  Cause,  directed  the  Matter  to 
inquire  what  Real  Estates  the  Testator  was  seised  of,  and  what  Contracts 
he  had  entered  into  for  the  Sale  of  any  and  which  of  his  Estates,  and  which 
of  such  Contracts  were  subristing  and  binding  at  his  Death,  and  which  of 
the  Purchasers  were  willing  to  perform  their  Contracts ;  and  which  of  them 
refused  to  perform  their  Contracts ;  and  whether  any  and  which  of  their 
Contracts  had  been  abandoned  since  the  Testator's  death,  and  by  whom, 
and  by  whose  order  and  authority,  and  whether  they  were,  or  were  not, 
properly  abandoned :  but  the  Decree  was  to  be  without  prejudice  to  any 
question  ae  to  wluiher  any  Contracts  entered  into  by  iht  Testator ^  did  or 
did  not  operate  as  a  revocation  of  his  WiU  as  to  the  Premises  comprised  in 
such  Contracts. 

*The  Master  found  that  the  Testator  was,  at  his  death,  seised  [  *42  ] 
in  Fee  of  divers  Real  Estates,  subject,  as  to  the  greater  part  of 
them,  to  Contracts,  which  he  had  entered  into  with  different  Persons  sub- 
sequently to  the  Date  of  his  Will,  for  sale  to  them  of  the  same  as  thereaf- 
ter mentioned :  that,  on  the  25th  of  June  1828,  the  Testator  caused  various 
parts  of  his  Estates  to  be  put  up  for  Sale,  by  Auction,  in  24  Lots,  subject 
to  certain  Conditions  of  Sale,  by  which  it  was  stipulated,  amongst  other 
things,  that  the  Purchaser  of  each  Lot  should  pay  down  immediately,  into 
the  hands  of  the  Auctioneer,  a  Deposit  of  151.  per  Cent.,  in  part  of  the 
Purchase-money,  and  sign  an  Agreement  for  payment  of  the  remainder  on 
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or  before  the  29th  of  September  1828 ;  and  that  the  Purchaser  of  each 
Lot  should  have  a  Conveyance  of  the  same,  properly  executed  by  the  Ven- 
dor, upon  payment  of  the  remainder  of  the  Purchase-money,  and  be  entitled 
to  the  Rents  of  the  parts  let,  and  to  Possession  of  the  parts  in  hand,  on  and 
from  Michaelmas  1828.  Tho  Master  further  found  that,  at  the  Auction, 
three  of  the  Lots  wero  bought  in,  and  that  the  remainder  were  knocked 
down  to  the  several  Persons  named  in  his  Report ;  and  that  they  paid  to  the 
Auctioneer,  Deposits  in  part  of  their  respective  Purchase-monies,  and  sign* 
ed  Agreements  for  payment  of  the  remainder  and  completion  of  their  Con. 
tracts  according  to  the  Conditions  of  Sale ;  that  Abstracts  of  the  Title 
■were  delivered  to  the  Solicitors  for  the  several  Purchasers,  within  the  Timo 
prescribed  by  the  Conditions  of  Sale ;  but  that,  at  the  Testator's  death, 
none  of  the  Conveyances  were  completed,  although  the  Solicitors  for  some 
of  the  Purchasers  had  prepared  their  Engrossments,  and  others  had  sent 
the  Drafts  for  perusal  by  the  Vendor's  Solicitor,  and  some  had 
[  •43  ]  •not  completed  the  investigation  of  the  Title  ;  and  that,  upon  the 
investigation  of  tho  Title,  the  Purchasers  had  objected  that  they 
could  not  obtain  a  Legal  Title  to  the  Entirety,  by  reason  that  several  of  the 
Co-devisees  were  Infants,  and  no  efficient  Conveyance  could  be  made  by 
them  during  their  Minorities  ;  that,  in  April  1829,  five  of  the  Purchasers 
named  in  the  Report,  demanded  and  received  back  their  Deposits,  and  re- 
fused to  perform  their  Contracts,  but  that  Cr.  Baylis,  the  Purchaser  of  Lots 
6  &  8,  and  T.  George^  the  Purchaser  of  the  Lots  7  k  10,  were  both  willing 
to  perform  their  Contracts.  The  Master  was  of  opinion  that  all  the  afore- 
said Contracts  ?tad  been  properly  abandoned  by  all  Parties,  except  the  afore- 
said Contracts  entered  into  with  Baylie  and  Qeorge^  who  were  willing  to 
perform  the  said  Contracts,  and  which  he  was  of  opinion  were  subsisting 
and  binding  Contracts  at  the  Testator* s  death ;  and  that  all  the  Deposits 
had  been  properly  returned,  except  those  mado  by  Baylis  and  George. 

Mr.  Treslove  and  Mr.  f  .  Parker^  for  the  Plainti&,  said  that  the  Testap 
tor's  Estate  was  insufficient  for  payment  of  his  Debts,  and,  as  he  had  shown 
an  intention  to  convert  his  Real  Estates  into  Personalty,  the  Court  ought  to 
give  his  simple-contract  Creditors  the  benefit  of  the  Contracts. 

Mr.  FrestoUy  for  the  Defendant  TF.  J.  Voules^  the  Testator's  heir : 

As  all  the  Contracts  were  entered  into  by  the  Testator  after  the  date  of 
his  will,  and  were  binding  at  his  death,  his  Will  was  revoked  as  to  the  Pre- 
mises therein  comprised. 
[•44]  •[The    Vice'Chancellor:— In  this  Case  the  Testator  had  so 

dealt  with  the  Legal  Estate,  as  to  make  it  impossible  that  the 
Contracts  could  be  performed.] 

He  made  bis  Will  before  he  entered  into  the  Contracts ;  and,  by  thoaf» 
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Contracts,  he  revoked  his  Will.  It  is  enough  for  me  to  contend  that  he 
died  in  such  a  state  that  there  i^erc  Contracts  binding  upon  him.  An  Act 
of  Parliament  might  have  been  obtained  in  order  to  procure  a  Conveyance 
from  the  Infants.  WJiittaker  v.  Whittalcer  (ja)  ;  Broome  v.  Monck  (6)  ; 
Knolly%  V.  Aleock ;  Bennett -v.  The  Earl  of  Tanherville  (jl).  In  this 
last  Case  Sir  W,  Grants  M;  R.  says  :  "  The  question  must  now  be  decided, 
as  if  it  had  arisen  the  day  after  Lord  Tankerville^s  death.  If,  at  a  period, 
the  Will  stood  revoked,  with  regard  to  these  Lands,  by  his  death,  how  by 
any  subsequent  event,  can  that  Devise  again  become  operative  and  effectual  ? 
Even  if  the  Contract  had  been  abandoned  in  the  Testator's  Kfe,  I  very 
much  doubt,  whether  that  would  have  set  up  the  Will  again  without  a  Re- 
publication ;  but,  being  revoked  at  the  time  of  his  death,  by  a  valid,  sub- 
sisting Contract,  it  is  immaterial  to  the  Devisee  what  becomes  of  the  Land, 
bis  only  Title  being  gone  by  the  Revocation  of  the  Devise." 
Mr.  Lovatj  for  the  Defendants,  the  Devisees : 

The  Testator,  by  his  own  act,  rendef ed  it  impossible  that  the  Contracts, 
should  be  performed ;  and  the  Master  has  found  that  all  the  Contracts,  ex- 
cept those  which  were  entered  into  with  BaylU  and  Greorge^  have 
•been  properly  abandoned ;  the  Will,  therefore,  was  not  revoked  *  [  •45  ] 
as  to  the  Premises  which  were  comprised  in  any  of  the  Contracts 
except  those  with  Baylia  and  Creorge.  Eilheck  v.  Wood  (e)  ;  Matthews  v. 
VenablesQf)* 

The  Vicb-Chancellor  : 

In  Eilheck  v.  Wood^  the  Appointment  of  1811  was  executed  by  the  Wife 
after  she  had  exhausted  her  Power.  It  was  mere  waste  paper  ;  and  no  In- 
terest vested  in  the  Appointee  under  it. 

The  question  which  has  been  raised  in  this  Case,  is  quite  settled  by  Ben- 
nett  V.  The  Earl  of  Tankerville.  If,  at  the  time  of  the  Testator's  death, 
^he  Contracts  were  such  that  the  Testator  might  have  enforced  them  against 
the  Purchasers,  or  the  Purchasers  might  have  enforced  them  against  the 
Testator,  the  Contracts  were  a  Revocation  of  the  Will. 

Declare  that  the  Contracts  entered  into  by  the  Testator  for  the  sale  of 
his  Real  Estates,  operated  as  a  Revocation,  in  Equity,  of  the  Devise  of 
finch  Real  Estates  contained  in  his  Will,  and  that  the  same  descended  to  the 
Defendant  fV.  J.  VouleSy  as  the  Testator's  eldest  Son  and  Heir-at-Law. 
Decree  the  Contracts  with  Baylis  and  0-eorge^  to  be  carried  into  Execu- 
tion ;  and  the  Defendant^  TF.  J.  Voules, the  Heirat-Law^  consenting  to  the 
Sale  of  therest  of  the  Estates  ccHnprised  in  the  Contracts,  for  the  payment 

(a)  4  Bro.  C.  C.  81.  (b)  10  Yes.  597.  (c)  5  Yef.  648. 

(d)  18  Vm.  f€e  179.  (6>  1  Bum.  064.  (/)  S  Btng.  138. 
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of  the  Testator's  Dabts,  lot  the  aame  be  sold,  and  let  the  Monies  arisiog  from 
the  Sales  be  paid  into  Court. 


t  *^1 1  'Rands  v.  Pushman. 

1833 :  27th  Vehmar^.—Practiee^Exceptietu. 

On  the  hearing  of  Exceptions  to  a  Maaer>i  Beport,  no  parts  of  the  Answer  cm  b«  read,  ex- 
cept those  which  were  read  before  the  Master. 

This  was  a  Bill  for  an  Acconnt,  against  an  Executor,  seeking  to  charge 
him  with  wilful  default ;  and  the  Master,  in  taking  the  Accounts  directed 
by  the  Decree,  had  charged  him  accordingly.  The  Defendant  then  except- 
ed to  the  Report;  and,  upon  hearing-  the  Exceptions,  the  Plaintifi  were 
proceeding  to  read  passages  in  the  Answer  which  had  not  been  read  before 
the  Master.  The  Defendant's  Counsel  objected  to  the  reading  of  those 
passages,  saying  that,  on  the  hearing  of  Exceptions  to  a  Master's  Report, 
no  passages  in  the  Answer  could  be  read,  which  were  not  read,  before  the 
Master;  in  his  Report,  referred  to  the  Answer  generally,  yet,  in  the  Ex- 
chequer, the  Master  set  out  all  the  passages  in  the  Answer  which  were  read 
before  him. 

The  Viee-Cfhaneettor  ruled  that  such  passages  only  could  be  read,  on  the 
heanng  of  the  Exceptions,  as  had  been  read  before  the  Matter. 
Mr.  Kniffht  and  Mr.  Bethtll  for  the  Exceptions. 
Sir  H.  Suffden  and  Mr.  Cfriffith  Itiehardt  for  the  Report. 


[  "^"^  ]  •RoBiKsos  V.  Smith. 

Interest  to  hu  Daughter,  for  her  seperate  nse  for  life,  and  after  her  death,  to  snch  pewonsa. 
Si  oltr"'^^  '^J\'^''  "•  '•"'">'  of  Appointment,  to  her  Perso^S";^"  " 

S«d2^K   '^  r^/"°*"^''°^  -PPointment.    Heldthather  NextofKin.to 
tne  exclnsion  of  her  Hosband,  were  entided  to  the  700/. 

The  Testator  in  this  Cause  bequeathed  mi.  to  M.  SmUh,  his  Executors, 
&c.  m  Trust  thathe,  his  Executors,  &c.  should  invest  the  saie  in  the  u«S 
Secunties,  and  pay  the  Dividends  and  Interest  thereof  to  the  Testator's 
Daughter  Sarah,  the  Wife  of  M  Smith,  for  her  separate  J,  for  ItfeT^ 
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after  her  Decease,  ia  Tmst  that  M.  Smithy  his  Executors,  &c.  should  pay 
the  Trust-monies  to  such  Persons  as  S.  Smith  should  by  Will  appoint,  and, 
in  default  of  appointment,  to  her  Personal  Repre$entative8. 

Sarah  Smith  died,  in  her  Husband's  lifetime,  without  having  made  any 
Appointment  of  the  Fund.  Then  M.  Smith  died,  without  having  taken  out 
Administration  to  his  Wife  ;  and,  after  his  death,  one  of  her  Next  of  Kin 
took  out  Administration  to  her,  and  filed  the  Bill  in  this  Cause,  claiming  the 
fund,  against  the  other  Next  of  Kin  and  the  Executors  of  M.  Smith. 

Mr.  Lovaty  Mr.  Koty  and  Mr.  Mdertanj  for  the  Plaintiff,  and  the  other 
Next  of  Kin  of  the  Wife. 

Mr.  RoJfe  and  Mr.  Sdll^  for  the  Husband's  Executors,  argued  that  the 
words  "  Personal  Representatives,"  were  synonymous  with  ^'  Executors  and 
Administrators,"  and  that,  as  a  Gift  to  A.  for  life,  and,  after  his  death,  to 
bis  Executors  or  Administrators,  would  give  A.  the  absolute  Interest,  so, 
under  the  Trusts  declared  in  this  Case,  Mrs.  Smith  took  an  abso- 
lute Interest  in  *the  Fund.     Saberton  v.  Sheds  (a)  ;  Anderson       [  *48  ] 
T.  Dawson(J>)  :  that  the  question  arose  upon  a  Will,  and  not  in 
a  Marriage  Settlement,  which  was  the  Husband's  Deed,  and,  therefore,  derog. 
ated  from  his  Rights,  and  was  always  to  be  constructed  against  him  :  that 
the  Testator  could  not  know  who  the  Next  of  Kin  of  his  Daughter  would  be, 
and,  therefore,  could  not  intend  to  benefit  them. 
The  Vicb-Chancbllor  : 

The  Husband  and  his  Executors  are  made  Legatees  of  the  Fund,  merely 
as  Trustees.  The  Testator  considered  that  his  Daughter  might  die,  either 
in  the  lifetime  of  her  Husband,  or  after  his  death  ;  and,  therefore,  he  pro- 
vided that  the  Husband,  or  his  Executors,  should  pay  the  Fund.  But  the 
Counsel  for  the  Executors  contend  that  they  are  not  to'pay,  but  to  retain  the 
Fund.  I  am,  however,  of  opinion  that  the  Testator  intended  to  give,  to  the 
Husband,  his  Executors  and  Administrators,  nothing  but  a  Trusteeship,  and, 
consequently,  that  they  are  excluded  from  all  beneficial  Interest  in  the 
Fund  (c). 


•Sttth  v.  Monro.  [  '49  ] 

lt84  :  23d  JvL\y,'--WUl.^C(m$trueti<m.^ReprtMentative$. 

The  word  "  BepreientatiTes,"  ia  a  Will,  constmed  to  mean  "  Descendants,"  the  context  requir- 
ing it. 

Janb  Monbo,  by  her  Will,  directed  her  Trustees  to  convert  all  her  Real 

(a)  1  Bus.  k  M/l.  9S7.  {h)  15  Ves.  532,  see  SSf. 

(c)  See  BaUm  ▼.  OUty,  1  M7I  AKeen,  46i,  and  see  next  Case. 
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and  personal  Estate  into  Money,  and  disposed  of  the  same,  when  so  converted, 
as  follows  :  "  I  give  and  bequeath,  unto  every  one  of  my  Uncles.  Brothers 
of  my  late  Father,  201.  each,  or  their  respective  Representatives :  I  give 
and  bequeath,  unto  every  one  of  my  Aunts,  sisters  of  my  late  Father,  each 
20Z.,  or  their  respective  Representatives.  And  all  the  rest  and  Residue  of  the 
said  Money  or  Trust  Estate  I  give  and  bequeath  as  follows,  (that  is)  I  give 
and  bequeath,  unto  the  respective  Representatives  of  the  Sisters  of  my  late 
Grand i'acher  II»  Fox^  one  Half-part  or  Share  of  my  said  Rest  and  Residue 
of  Money  or  Trust  Estate,  namely,  one  Moiety  of  the  said  Half-part  to  the 
Representatives  of  Bridget^  Sister  of  my  said  Grandfather,  the  other  Moiety 
to  the  Representatives  of  Elizabethj  Sister  of  my  said  Grandfather ;  and  I 
give  and  bequeath  unto  the  Descendants  of  the  late  James  Atkinsonj  Brother 
of  my  late  Grandmother,  Jane  Fox^  the  other  Half-part  or  Share  of  my  said 
Rest  and  Residue  of  Money  or  Trust  Estate,  namely,  One-third  of  the  said 
Part  or  share,  to  the  Representative  or  Representatives  of  Mary,  Daughter 
of  the  said  James  Atkinnon  ;  one  other  Third  of  the  said  Part  or  Share,  unto 
the  Representatives  of  Bttty^  Daughter  of  the  said  James  Atkinson  ;  the 
other  remaining  Third   of  the  said  Part  or  Share,  to  the  Representatives  of 

Joyce^  Daughter  of  the  said  James  Atkinson.^* 
[  •50  ]  •The  Bill  was  aied,  by  the  Administrator  of  the  Testatrix  with 

her  Will  annexed,  (who  was  one  of  her  Next  of  Kin,)  against  her 
Co-heirs  and  certain  Persons  claiming  to  be  the  Next  of  Kin  of  two  of  the 
Sisters  of  B.  Fox,  praying  that  the  Will  might  be  established,  the  Trusts 
performed,  and  the  Rights  and  Interests  of  the  Plaintiif  and  all  other  Parties, 
to  and  in  the  Testatrix's  Residuary  Trust  Estate,  ascertained  and  declared. 
Mr.  Knight  and  Mr.  Simons^  for  the  Plaintiff,  said  that  it  appeared,  by 
the  Context  of  the  Will,  that  the  Testatrix,  by  "  Representatives,"  meant 
"  Descendants."    And, 

The  Vice  Clianeelhry  being  of  that  opinion,  referred  it  to  the  Master^  to 
inquire  and  state  how  many  Brothers  and  Sisters  the  Testatrix's  late  Fathet 
had,  and  whether  they  were  living  or  dead,  and,  if  they  wore  dead,  when 
they  respectively  died  ;  and  whether  Bridget  and  Elizabeth^  the  Sisters  of 
the  Testatrix's  Grandfather,  F,  Fox,  and  Mary,  Betty  and  Joyce,  the  Daugh- 
ters of  James  Atkinson,  the  Brother  of  the  Testatrix's  Grandmother,  Jane 
Fox,  or  any  and  which  of  them  were  .living  or  dead  ;  und,  if  dead,  when 
they  respectively  died,  and  what  Descendants  they  had  respectively  living 
at  the  Decease  of  the  Testatrix,  and  in  what  degrees,  and  whether  any  and 
which  of  such  Descendants  had  since  died,  and  who  wore  their  respective 
Personal  Representatives  (a). 

Mr.  Wilbraham  appeared  for  the  Defendants. 

(a)  See  the  pr«c«diDg  Case. 
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1838.— Hoare  t.  Peck. 


•HoARE  V.  Peck.  [  'SI  ] 

1833:  9th  March. — PUading.^^Demurrer, — SttUute  of  Limitations, 

TV'^hcro  it  appears,  on  the  face  of  the  Bill,  that  the  Cause  of  Suit  accrued  more  than  six.  years 

before  the  tiling  of  the  Bill,  a  Defendant  need  not  plead  the  Statute  of  Limitations,  hut  maj 

Demur. 

The  Plaintiff  sought,  by  his  Bill,  to  be  compensated,  by  tlie  Defendants, 
for  the  Loss  he  had  sustained  on  the  Sale  of  a  quantity  of  Spices,  which  ho 
alleged  he  had  been  induced  to  purchase  by  the  fraudulent  representations 
of  the  Defendants.  It  appeared,  on  the  face  of  the  Bill,  that  the  Plaintiff 
purchased  the  Spices  in  March  1826,  and  that  he  discovered  the  alleged 
Fraud  in  July  1829  ;  but  he  did  not  file  his  Bill  until  February  1833. 

The  Defendants  put  in  a  general  Demurrer. 

Sir  E.  Sugden  and  Mr.  Tecd^  in  support  of  the  Demurrer,  relied  on  the 
Statute  of  Limitations,  and  said  that,  if  a  Party  came  into  a  Court  of  Equity 
on  the  ground  of  Fraud,  the  Court  would  not  relieve  him,  if  he  had  discover, 
ed  the  Fraud  for  a  considerable  time  before  he  filed  his  Bill. 

Mr.  Pepyu  and  Mr.    0.  Anderdon,  in  support  of  the  Bill,  said  that  the 
time  did  not  begin  to  run  until  iho  discovery  of  the  Fraud :  Booth  v.   The 
Earl  of  Warrington  (a)  ;  Bright  v.  Eynon  (6)  .-  and  that  the  Statute  of 
Limitations  must  be  taken  advantage  of  by  Plea,  and  not  by  Demurrer. 
The  Vice-chancellor  : 

It  is  competent  to  a  Court  of  Equity,  in  cases  like  •the  present,     [  ^62  ] 
to  determine  whether  it  will  itself  interfere,  or  leave  the  Party  to 
bis  remedy  at  Law. 

It  appears,  on  the  face  of  the  Bill,  that,  in  1829,  the  Plaintiff  was  fully 
apprized  of  his  Loss  ;  and  yet  he  did  not  file  his  Bill  until  February  1833. 
Why,  therefore,  should  he  not  be  left  to  his  remedy  at  Law  ?  I  cannot,  how- 
ever, but  think  that  it  has  been  decided  that,  where  it  appears,  on  the  face 
of  the  Bill,  that  the  Cause  of  Suit  arose  more  than  Six  Years  before  the  filing 
of  the  Bill,  the  Defendant  tnay  Demur  (c). 

My  opinion  is  that  the  Cause  of  Action  accrued  the  moment  the  Money 

was  applied  in  Payment  for  the  Goods,  and  that  the  subsequent  Discovery 

of  the  Fraud  has  nothing  to  do  with  it. 

Demurrer  allowed, 

(a)  4  Bro.  P.  C.  l«3.  (6)  1  Boir.  391. 

(c)  Sfe  Foiitr  v.  Hodgson,!^  Ves.  180;  Earl  Delominew.  JSrmau.a  Bio.  C.  C.  683, And 
the  Authorities  referred  to  in  Mr.  Bdt^s  Note  to  that  Case. 
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1838.— Newton  t.  Lucas. 


Blakenet  V.  Blakeney. 

1833:  I2th  Much.—WiU.—Gmstruction, 

Testator  bcqacathed  the  remainder  of  his  Property  to  his  Sister,  A,  B.,to  dispose  of  amongst 

her  Children  as  she  might  think  proper.    Held  that  A.  B.  took  no  interest  in  the  Res* 

idae. 

Edward  Newcome,  made  his  Will,  dated  the  25th  of  February  1817,  as 
follows  :  '^  I  give  and  bequeath  to  my  dear  Mother,  Anna  Maria  Netveome^ 
the  entire  of  my  Property  which  I  derive  under  my  Father's  Will,  or  which 
in  any  other  way  I  should  or  shall  be  possessed  of,  recommending  my  dear 
Mrs.  Elizabeth  Harvey  to  be  amply  provided  for  by  her.  It  is  my  request, 
should  my  Mother  survive  me,  that  she  will  leave  500Z.  a  piece  to  each  of 
my  Sister  Jemima^ s  three  Daughters,  and  1,000Z.  to  Alicia  Blake- 
[  •SS  ]  ney'a  eldest  •Daughter ;  500Z.  to  Mrs.  U.  Harvey ;  acd  the  re- 
mainder of  my  property  to  my  Sister  Alicia  Blaekeney^  to  dispose 
of  amongst  her  Children  as  she  may  think  proper. 

The  Testator  died  in  March  1821,  leaving  his  Mother  surviving  him.  She 
died  in  March  1828. 

The  Bill  was  filed  in  May  1832,  by  the  four  Sons  of  Thomas  and  Alicia 
Blakeney^  all  of  whom  were  adult,  and  the  question  was  whether  Alicia 
Blakeney  took  a  Life-interest  under  the  Residuary  Bequest  in  the  Testator's 
Will. 

Mr.  GirdlestonCj  jun.,  for  Mr.  and  Mrs.  Blakeney ^  cited  Burrell  y.  Bur* 
reU  (a). 

Sir  H.  Sugdenj  Mr.  Jacob  and  Mr.  Blunts  appeared  for  the  other  Par- 
ties. 

The  Vice-chancellor: 

I  confess  it  seems  to  me  that,  by  the  words  of  the  residuary  Bequest,  no 
Interest  is  given  to  Alicia  Blakeney, 

Declare  that  the  Defendant  Alicia  Blakeney  has  no  Interest  in  the  Tes- 
tator's Personal  Estate. 


[  *64  ]  Newton  v.  Lucas. 

1833:  13th  and  15th  March.— Tri7/.—CoRsrnidtofi. 

Testatrix  devised  all  her  Messuages  situate  in  Denmark-court.  She  had  fire  Houses  situate  io 
the  Court,  and  another  which  fronted  towards  the  Slmnd,  and  formed  one  side  of  a  corered 
Passage  leading  to  the  plaes  whero  the  fire  wero  situate,  and  which  had  attached  to  the  back 
of  it,  an  Outbuilding  abutting  on  ground  in  Dmrnark-eourt.  Held  that  the  Five  Houses  onlj 
passed. 

Kitty  Levy  Newton,  by  her  Will  dated  the  12th  of  August  1823,  d*- 

(a)  Amb.660. 
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^»^^      II J I  .  I  ■»  - 

vised,  to  Trustees,  all  those  her  Freehold  Messuages,  Lands,  Tenements  and 
Hereditaments,  situate  and  being  in  Jhnmark'Courtj  Saydonsquarej  Hen- 
fMffe-lane  and  Booker* s-gardens^  to  hold  to  them,  their  Heirs  and  Assigns, 
upon  Trust,  out  of  the  Rents,  to  pay  certain  Annuities,  and,  subject  thereto, 
to  hold  the  said  Messuages,  Lands,  Tenements  and  Hereditaments  in  J)enr 
mark  court  and  JSaychm-iquarej  upon  the  Trusts  therein  mentioned. 

The  Testatrix  was  seised  of  five  Freehold  Houses,  numbered  15, 18, 19, 
21  and  22,  which  were  admitted  to  be  situate  in  Denmark-eourU  She  was 
also  seised  of  another  Freehold  House,  numbered  883,  situate  in,  and 
fronting  towards,  and  having  its  principal  entrance  on  the  North  side  of  the 
Strand,  and  having  adjoining  to  it,  at  the  back,  an  Outbuilding,  of  much 
lower  elevation  than  the  House,  and  appearing  to  have  been  built  after  it. 
This  Outbuilding  was  used  as  a  Bakehouse,  and  one  end  of  it  abutted  on 
ground  admitted  to  be  in  Denmark-court.  A  narrow  way  or  passage,  which 
appeared  to  have  been  made  through  the  ground  floors  of  the  House  number- 
ed 883  and  the  adjoiniijg  House  numbered  382  in  the  Strand,  and  which  was 
covered  by  parts  of  the  first  floors  of  those  two  Houses,  led,  northwards 
from  the  Strand  to  the  place  in  which  the  five  Houses  were  situate,  and  was 
much  narrower  than  that  place.  The  House  numbered  383,  had 
a  side  door  *(^hich  was  not  numbered)  opening  into  the  Passage  ;  [  *55  ] 
and  the  words,  ^'  Dcnmark-courV^  were  painted  on  the  Walls  or 
Doorposts  of  the  Houses  numbered  382  and  883,  at  the  Entrance  of  the 
Passage  nearest  the  Strand^  and  also  on  the  House  numbered  21,  which  was 
next  beyond  the  Bakehouse. 

All  the.  Houses  admitted  to  be  in  Denmark-cavrty  were  unifcNnm  in  struc- 
ture; but  differed,  in  that  respect,  from  the  House  numbered  383,  and 
were  greatly  inferior  to  it  in  elevation  and  size. 

The  Houses  numbered  382  and  383,  and  those  to  which  the  Passage  led, 
had  all  formerly  been  one  entire  Estate ;  and  Numbers  382  and  383  were 
described  in  the  Title  deeds  and  Leases,  and  in  the  Assessments  to  the  Land- 
tax  and  Poors'-rates,  as  situate  in  the  Strand^  and  the  others,  as  situate  in 
Denmark-court. 

The  Estate  afterwards  became  jcunt  Property,  and  the  Proprietors  having 
agreed  to  make  partition,  Number  383,  which  was  described,  in  the  Award, 
as  situate  in  the  Strand^  and  Numbers  15, 18,  19,  21  and  22,  as  in  Denr 
mark^ourtj  were  allotted  to  the  Person  under  whom  the  Testatrix  claimed  ; 
and  Number  882,  which  was  described  as  in  the  Strand,  and  the  rest  of  the 
Houses,  which  were  described  as  in  Denmarb^urty  were  allotted  to  the  other 
joint  Proprietor.  The  Letters  to  and  from  the  Occupiers  of  Number  383, 
were  directed  to  and  dated  from  the  Strand,  and  they  were  described,  in 
Deeds  and  in  their  Cards  of  Address,  as  being  resident  there. 
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183S.— Kewton  t.  Lvca*. 


The  only  inataBce  in  which  Naoaber  888  was  dtftrentlj  destrib* 
[  *&6  }  bed,  was  in  an  Agreement  which  the  'Testatrix  entered  into,  in 
1825,  to  grant  a  Lease  of  that  House  to  W-  Wardj  iD  which  it  was 
described  as  situate  in  Denmark-court-passaffef  but  Wordy  who  waa  then  m 
the  occupation  of  the  House,  was  described,  in  the  AgreeaAeBt,  as  of  the 
Sirand. 

The  Plaintiff's  Witnesses  represented  l>enmmr]k'eouiri  as  eondsting  of  the 
Passage  as  well  as  the  place  into  which  it  opened  on  the  North  ;  and  one  of 
them  said  that  all  the  six  Houses  were  known  to  the  Testatrix  as,  and  called 
hj  her,  <'  Her  Denmark-court  Houses :"  but,  in  a  Map  or  Plan,  which  they 
said  was  a  correct  Map  or  Han  of  Denmark'eourt  and  the  Houses,  Streets 
and  Places  adjacent  thereto,  tha  Hiuse  nambered  832,  was  oaaitted. 

The  Defendant's  Witnesses  described  DenTnark-caurt  as  conusting  onlj  of 
the  Place  into  which  the  North  end  of  the  Passage  opened* 

The  Bill  was  filed  by  Parties  benefieially  interested  under  the  Will,  agwnsl 
tho  Testatrix's  Heir  and  certain  other  Persons,  praying  to  have  the  Will 
established  and  the  Trusts  performed. 

The  principal  question  in  the  Cause,  was  whether  the  Hosse  nombered 
883,  passed  under  the  before^nentiooed  devise* 

Mr.  Pepys  and  Mr.  Wigram^  for  the  Plainti£ : 

The  question  in  chis  Case,  is  not  between  two  conflicting  Descriptions,  bat 
between  one  Description  and  an  Intestacy.  The  House  in  question  might, 
with  equal,  or,  perhaps,  greater  propriety,  be  described  as  in 
[  *57  }  *the  Strand;  but  it  cannot  be  denied  that  the  description  in  the 
Will  does,  in  some  degree  at  least,  apply  to  it.  The  House  was 
weed  as  a  Baker's  Shop ;  and  it  is  admitted  that  tho  Bakehouse  abutted 
upon  Denmark' court.  The  words  ^^  Dsnnuirl^^url"  were  written  upon  the 
aides  of  Numbers  882  and  883,  at  the  entranee  to  the  Court  from  the 
Strand. 

It  appears,  from  the  Agreement  which  the  Testatrix  entered  into  with 
Wardj  that  she  did  not  describe  the  House  as  being  in  the  Strand.  If  the 
description  is  not  sufficient,  by  itself,  to  pass  the  House,  then,  as  it  is  clear 
that  the  description  does,  in  some  sort  at  least,  apply  to  it,  the  Evidence 
that  the  Testatrix  called  the  Houses  her  Denmark^eauri  Houses,  is  admis- 
rible.  Miller  v.  Traver$e  (a)  ;  Beaumont  v.  Fell  (6)  ;  Selwoed  v.  Mild^ 
may  (c) ;  Price  v.  Page  (d) ;  Sampehire  v.  Peiree  (e) ;  Tbomae  t^ 
Thomae  (/). 

Sir  E.  SugdeHj  Mr.  Oarratt  and  Mr.  Jaeob^  fiur  the  Defendfifit,  the 
Heir^trlaw  of  the  Testatrix : 

(a)  S  BUig.  144,  W  S  P.  W  Ul-  {e)  S  Ve§.  SOi. 

{d)  4  Vci.  esa  (e)  a  Yes.  SIS.  (/)  6  X.  B.  671. 
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1889.— Newton  ▼.  Ucas. 

The  Evidenee  that  the  Testatrix  called  the  Hoasea,  her  Denmark' court 
Houses,  is  not  admissible.  Evidence  cannot  be  given  to  show  that  the  Tea- 
tatriz  considered  Property  not  coming  nithiii  the  description  which  she  has 
oaed,  as  included  m  it.  JDoe  r.  Oxenden  (^g).  The  same  point  was  establish* 
ed  in  MillUr  v.  TSraver^*  Yon  cannot  go  into  Evidence  as  to  the  use 
of  Language  bj  a  Testatrix,  ^contrary  to  its  known  import.  In  the  [  *58  ] 
Title-deeds,  and,  especially,  in  the  Conveyance  to  the  Testatrix, 
and  also  in  Uie  Assessments  to  the  Land-tax  and  Poor-rate,  the  House  in 
question  was  described  as  in  the  Strcmd,  and  the  other  Houses,  as  in  Dsfi- 
mark-eourL  The  Persons  resident  in  the  House,  always  described  them- 
aelves  as  of  the  Strand.  Dae  v.  Oreening  (A)  ;  Doe  v.  In/ford  (i)  Doe 
V.  Piffott  (k).  The  Passage  could  not  be  part  of  the  Court ;  for  it  was  cut 
through  the  ground-floors  of  the  two  Houses  in  the  Strand :  and,  though 
there  is  some  Evidence  that  the  words  ^^  Dmmarhcourt,*^  were  written  on 
the  side  of  the  Passage,  yet  that  Evidence  is  not  clear  or  satisfactory :  and 
we  bavd  proved  that  the  same  words  were  written  on  Number  El  in  the 
Court. 

Besides,  there  is  sufficient  Preperty  to  answer  every  word  in  this  Will : 
and,  if  the  Court  cannot  say  that  it  is  certain  that  this  House  passed,  the 
Heir  must  take  it,  for  he  oannot  be  disinherited  by  doubtful  words.    Doe  y. 
Rdberte  (J)  ;  Doe  v.  Bower  (m). 
Mr.  Ptpye^  in  reply : 

None  of  the  Cases  that  have  been  cited,  are  applicable.    In  Doe  y.  Oxtf^ 

dm  ;  Miller  v.  2Vavers ;  Doe  v.  Pigott ;  Doe  v.  Bower ;  Doe  v.  Green* 
ing  and  Dot  v.  Lyfotd;  there  was  Property  that  answered  the  description 

and  other  Property  to  which  it  was  totally  inapplicable.     Words  of  local 
description  were  used,  and  there  was  Property  to  which  that  des^ 
cription  was  ^correctly  applicable,  but  it  was  totally  iaapplioablo    [  '59  ] 
to  the  Property  in  dispute  ;  and,  consequently,  the  evidence  tender- 
ed went  to  contradict  the  Will.    Doe  v*  Roberts  is  in  our  favour ;  for  it  shows 
that  it  IS  not  necessary  to  use  the  most  correct  description  of  Property,  pro- 
vided words  are  found  which  are  sufiicient  to  include  it.     The  question  is, 
whether  the  House  is  so  situated  that  it  may  have  the  description  of  a  House 
in  Denmark-court.    In  Miller  v.  Trovers  there  was  no  description  applicable 
to  the  Property  in  question,  and,  therefore,  it  was  held  not  to  pass*    If  the 
words  which  a  Testatrix  has  used  in  describing  her  Property,  are  applicable 
to  it,  in  some  sort^  though  incorrectly,  the  Property  will  pass.     Our  Wit- 
nesses prove  that  the  place  in  question  was  ei^ed  Denmarh-oourt  down  to 

(y)  8  Taunt  U?,  and  4  Dow,  65.  (A)  8  M.  A  S.  171. 

(i)  4  H.  &  S.  650.  (k)  7  Tann.  553.  (i)  5  Bam.  &  Aid.  407. 

(n)  8  Ban.  4  AdoL  458.    jSw^Wignm  on  Extrinsic  Evidenoa,  54,  tt  §eq. 
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1838. — Newton  v.  Lucas. 


the  opening  of  the  Passage  into  the  Strand  :  they  all  include  the  Passage  as 

part  of  the  Court, 

Great  stress  has  heen  laid  «pon  the  fact  that  "  DenmarheowrV'  was  writ- 
ten upon  Number  21.     In  every  Street  of  any  extent  in  London,  the  name 
of  the  Street  is  written  on  the  different  Divisions  of  it.     There  was  a  break 
in  the  Court,  and,  therefore,  the  Name  was  repeated.    The  Tenant  of 
Number  883,  has  been  examined  as  a  Witness  for  the  Defendants ;  but  they 
have  not  ventured  to  ask  him  whether  "  Denmhrk-Courf^  was  or  not  writ- 
ten on  the  side  of  bis  Ilouse.     We  do  not  deny  that  the  House  was  in  the 
Strandy  but  we  say  that  it  was  also  in  Denmark-court.    Indeed  the  greater 
part  of  the  House  was  in  Denmarheourt ;  and  it  is  not  even  disputed  that 
the  Bakehouse,  which  was  attached  to  the  House,  was  in  the  Court.     Ward 
and  the  other  Tenants  of  the  House,  say  that  they  described 
[  •60  }     themselves  as  of  the  Strand ;  but  they  might  also  have  •describ- 
ed themselves  as  of  the  Court.     A  Person  who  lives  in  a  House, 
which  is  situate  at  the  corner  of  a  Square  and  of  a  Street,  may  describe 
himself  as  being  either  of  the  Square  or  of  the  Street. 

If  the  Testatrix  had  had  no  House  except  the  one  in  question,  there  <An 
be  no  doubt,  and  indeed  it  has  been  admitted,  that  it  would  have  passed ; 
and,  if  that  be  so,  the  Evidence  that  the  Testatrix  called  the  Estate  her 
'^  Denmark  court  Houses"  is  admissible.  Wigram  on  Extrin$,  JEvid.  76, 
et  $tq.  We,  therefore,  submit  that  there  is  sufficient  in  this  Case,  to  au« 
thorize  the  Court  to  bold  that  the  House  Number  383,  passed  by  the  De- 
vise in  question. 
The  Vice  Chancellor  : 

In  this  Case  the  question  is,  what  Property  passed  by  the  following  devise 
in  the  Will  of  KUty  Z^vy  Newton :  ^  I  give  and  devise  all  those  my  Free- 
hold Messuages,  Lands,  Tenements  and  Hereditaments,  situate  and  being 
in  Denmark-courtj  Haydon-Bquare,  Hennage-lane  and  Bookera-ffordens,^* 

It  is  admitted  that  the  Testatrix  had  Five  Freehold  Messuages  in  Den- 
mark-court :  and  she  had  another  Messuage  with  respect  to  which  the  ques- 
tion is  whether  it  was,  in  fact,  situate  in  Denmark-court,  or,  if  it  were  not 
in  Denmark-court,  whether  it  was  not  so  treated,  by  others  and  by  her,  as 
to  be  capable  of  passing,  with  the  other  Five,  under  the  description  of 
^'  My  Freehold  Messuages,  Lands,  Tenements  and  Hereditaments,  situate 
in  Denmark-court.** 

There  is  no  great  difficulty  in  ascertaining  what  is  the  rule  of 
[  •ei  ]     Law  upon  questions  of  this  kind.    If  a  Testator  devises  Proper^ 
erty  by  a  description  which  completely  tallies  with  it,  ydu  are  not 
at  liberty  to  say  that  some  other  Property  than  that  with  which  the  descrip- 
tion, tallies,  passed  by  the  Devise. 
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In  Doe  y  Qreening  (a),  the  Testator  gav«  all  his  Messuages,  Lands  and 
Tenements  at  Coscomby  in  the  County  of  Gloucester  ;  and  it  was  attempted 
to  give  evidence  that  a  portion  of  bis  Property,  called  Farmeottj  was  for- 
merly united  to,  and  had  been,  ever  since,  enjoyed  with  the  Estate  at  Co9- 
comhy  in  order  to  show  that  it  passed  by  the  Devise.  It  was  nevertheless 
held  that,  inasmuch  as  the  Testator  had  an  Estate  at  Coseomij  Evidence 
was  not  admissible  to  show  that,  under  that  description,  Property  not  at 
Co$comb  passed.  But  where  a  Testator  gives  Property  by  a  description 
which  is  not  strictly  applicable.  Evidence  is  admissible  to  show  what  he 
meant  by  the  words  which  he  has  used.  Thus,  in  Doe  v.  Roberts  (i),  a 
Testator,  who  had,  by  his  Marriage  Settlement,  settled  all  his  Property  in 
the  County  of  Flinty  so  that  he  had  in  himself  the  Reversion  in  Fee  in  de- 
fault of  Issue  by  his  Wife,  by  his  Will,  after  reciting  the  Settlement  and 
that  he  had  no  Issue  by  his  Wife,  devised  as  follows:  ^^  I  give  and  devise 
all  the  said  Capital  and  other  Messuages,  Lands,  Tenements  and  Heredita- 
ments, with  their  Appurtenances,  in  manner  and  form  following.''  So  that, 
in  the  first  place,  there  was  a  clear  intention  to  pass  all  the  Property  that 
was  comprised  in  the  Settlement.  And  he  then  said :  ^'  That  is  to  say,  as 
concerning  all  that  Messuage  situate  in  SighrStreetj  in  the  Town  of  ffolif- 
welly  in  the  County  of  Flinty  wherein  my  Mother  inhabits,  and  nearly  op 
posite  the  White  Horse  Inn,  together  with  the  Shop  adjoining  the 
^same  Messuage,  and  all  and  every  my  Buildings  and  Heredita-  [  *62  ] 
menta  in  the  same  Street,  I  give  and  devise  the  same  unto  and  to 
the  use  of  my  said  Mother,  for  her  natural  life."  It  appeared  that  the 
Testator  had  a  Capital  Messuage  in  Eighrstreet,  which  his  Mother  inhabi- 
ted, and  that  there  was  an  entrance,  under  an  Archway,  out  of  Highrstreet^ 
to  a  Court  behind  it,  in  which  there  were,  on  the  side  of  it  fronting  the 
back  of  that  Messuage,  two  Cottages ;  and  the  question  was  whether  those 
Cottages  passed.  It  is  observable  that  there  was  nothing  to  which  the 
words,  '^  and  all  and  every  my  Building?  and  Hereditaments  in  the  same 
Street,"  could  apply,  except  the  Cottages,  which  were  part  of  the  settled 
Property ;  and  it  was  held  that  those  Cottages  did  pass  under  that  descrip- 
tion, though,  in  strictness,  it  was  not  a  correct  description  of  them. 

In  the  present  Case,  I  have  first  to  consider  whether  the  words  which  this 
Testatrix  used,  can  be  held  to  include  the  Messuage  in  question,  having  re- 
gard to  the  Evidence  of  one  of  the  Plaintiff's  Witnesses  who  has  deposed 
that  all  the  Six  Messuages  were  known  to  the  Testatrix,  and  called  by  her 
by  the  name  of  her  Denmark-court  Houses.  She  has  not,  however,  used 
that  name  in  making  this  devise  ;  for  she  has  used  the  terms  ^^  my  Freehold 

(a)  a  M  &  S.  171.  (6)  6  Bum.  A  Aid.  407. 
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Messoages,  Lands,  Tenemeats  and  Hereditaments,  situate  in  Denmark* 

With  respect  to  the  other  Efidence,  it  stands  thus :  Several  Deeds,  the 
earliest  of  which  is  dated  in  1789,  have  been  produced,  from  which  it  ap* 
pears  that  two  Houses,  described  as  Numbers  382  &  883  in  the  Strand, 

and  several  Hotues  in  Denmark^ourt  all  belonged,  as  one  proper- 
[/63  ]     tj,  to  one  Person  ;  and  that  they  afterwards  ^became  joint  Prop* 

ertj,  and  a  partition  was  made  by  which  the  House  Number  388, 
which  is  the  subject  of  the  present  dispute,  was  allotted,  as  a  House  in  the 
Strand^  along  with  the  Five  Messuages  which  are  unquestionably  in  Denr 
mark  Courts  to  the  Person  under  whom  the  Testatrix  claimed,  and  that  the 
other  portion  of  the  Property  was  allotted,  by  the  description  of  the  House 
Number  882  in  the  Strand^  together  with  the  rest  of  the  Houses  in  Den* 
mark  courts  to  the  other  joint-owner.  A  Lease  was  made  in  the  year  1799, 
by  which  the  House  in  question  is  described  as  ^^  all  that  Messuage  or  Ten- 
ement, Bakehouse  and  Premises,  situate  and  being  in  the  Strand,  in  the 
Parish  of  St.  Martinis  in  the  Fields,  in  the  County  oi  Middlesex,  with  their 
and  every  of  their  Appurtenances,  Number  888,"  and  that  description,  ii 
must  be  observed,  included  the  Bake-house  as  being  in  the  Strand :  and  aa 
Assignment  of  the  same  Premises,  made  in  1808,  contains  precisely  the 
same  description  :  and,  in  the  Deed  by  which  the  Property  was  eonveyed 
to  the  Testatrix,  Number  888  is  described  as  in  the  Strand.  Then  the 
Testatrix,  herself,  agreed  to  grant  a  Lease  to  a  Person  of  the  name  of 
Ward,  whose  Evidence  shows  that  he  was  in  the  ocoupaUon  of  the  House 
at  the  time  ;  because  he  states  that  he  had  lived  in  the  House  for  more  thau 
22  years,  which  covers  the  time  at  which  the  Agreement  was  made.  That 
Agreement  was  made  between  Kitty  Levy  Newton  of  the  one  part,  and 
William  Ward,  of  the  Strand,  in  the  County  of  Middletez,  Baker,  of  the 
other  part,  (but  ho  was  no  otherwise  of  the  Strand  than  as  being  an  Inhab* 
tant  of  the  House  in  question,)  and  she  agrees  that  she  will  demise  to  bim^ 
all  that  Messuage  or  Tenement,  Number  888,  situate  and  being  in  Denmark* 

court'faeeage  in  the  Strand,  in  the  said  County  of  Middlesex. 
[  *64  ]     *And,  with  respect  to  this  part  of  the  Evidence,  the  following 

observation  is  applicable,  which  Mr.  Justice  Holroyd  makes  in 
the  Case  of  Doe  v.  Roberts,  where  he  is  speaking  of  the  Cottaged  whicb 
were  behind  the  Highstreet :  ^*  The  only  way  to  these  Cottages  was  through 
the  High-Street,  and  there  was  no  thoroughfare  through  Bakehouse-lane^ 
If  there  had  been  an  opening,  from  the  HiglirStrut,  to  these  Two  Cottages 
alone,  they  would  clearly  be  in  the  same  Street.''  And  the  learned  Judge 
certainly  seems  to  consider  that  the  Passage  which  led  to  the  Cottages  from 
the  Street,  xmght  be  considered  as  part  of  the  Street  itself. 
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Then  there  is  Evidence  produced  which  shows  that  Dmmarkcourt  ran, 
at  right  angles,  from  the  North  side  of  the  Strand^  and  that  then  there  was 
a  turning  in  it,  so  that  it  was  continued  in  a  line  parallel  to  the  North  side 
rf  the  Strand.  And  it  is  proved  that  there  was  a  covered  Passage  which 
led  from  the  Strand  to  the  place  in  which  the  Five  Houses  which  indisputa- 
bly were  in  Denm ark-court^ Ytere  situated:  and  it  is  also  proved  that,  at  the 
Entrance  of  the  Passage,  on  the  East  side  of  it,  there  was  painted,  "  Den- 
mark eourtj*^  and  that,  on  the  posts  of  the  Door  which  opened  from  the  cov- 
ered Passage  into  the  House  Number  883,  (which  House  formed  the  West 
side  of  the  Passage,)  the  same  words  were  painted.  Two  or  three  of  the 
Plaintiff's  witnesses  certiinly  speak  of  the  Passage  itself  as  being  part  of 
Denmark  court.  It  is,  however,  observable  that  the  same  Witnesses  speak 
of  the  Map  that  has  been  produced,  as  being  a  true  and  correct  Map  op 
Plan  of  Denmark-court  and  of  the  Houses,  Streets  and  Places  adjacent 
thereto  ;  but  that  Plan,  which,  according  to  their  representation, 
is  a  Plan  of  Denmark-court  and  of  the  Houses,  Streets  'and  [  *&5  ] 
Places  adjacent  thereto,  omits  altogether,  as  one  of  the  Houses 
adjacent  thereto,  the  House  Number  882,  which  was  on  the  East  side  of 
the  Passage  ;  and,  consequently,  they  represent  the  Passage  as  being  no 
part  of  the  Court. 

I  cannot  but  think  that  the  weight  of  Evidence  is  vastly  in  favour  of  the 
fact  that  Number  883  was  no  part  of  Denmark-court.  For,  in  addition  to 
the  Deeds,  there  are  the  Rates  and  Assessments  to  the  Land  Tax  and  the 
Poors'  Rates,  (which  are  the  most  authoritative  declarations  as  to  situation,) 
in  all  of  which  there  is  a  marked  distinction  made  between  Number  388  as 
being  in  the  Strand^  and  the  other  Houses,  which  were  unquestionably  in 
Denmark-court* 

For  the  purpose  of  determining  whether  a  House  is  in  one  Street  or  in 
another,  the  structure  of  the  Buildings  ought  to  be  considered.  The 
Houses  numbered  882  and  888  have  corresponding  roofs,  and  the  backs  of 
them  extend  Northwards.  The  Houses  in  Denmark-court^  which  were  all 
uniform  Buildings,  were  of  an  inferior  description,  and  of  a  differcnd  con- 
struction ;  and,  if  they  bad  any  outlet,  it  extended  Westward,  which  waa 
in  a  different  direction  from  the  outlet  of  the  other  two  Houses,  and  the 
gable  end  of  the  Southward  House  in  the  Court,  fronted  the  back  of  the 
House  Number  883,  and  had  its  own  front  turning  towards  the  East.  If 
therefore,  any  Person  walking  along  the  Strand,  bad  been  asked  whether 
the  House  Number  888  was  in  the  Strand  or  in  the  Court,  be  would  have 
said  that  it  was  in  the  Strand^  and  not  in  the  Court. 

*It  is  also  a  remarkable  circumstance  that,  notwithstanding  [  *66  ] 
the  words  *^  Dinmarh^aurt,**  were  written  on  the  sido  of  Nuio- 
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bor  383,  under  tho  covered  Passage,  there  is  no  evidence  to  show  that  the 
Door  which  opened  into  the  Passage,  was  numbered  as  being  23  in  Denr 
mark-court.  And  I  do  not  think  that  the  Name,  unaccompanied  by  the 
Number,  tends  to  show  that  the  House  in  question,  was  in  Denmark- 
court. 

Moreover,  it  was  proved  by  Persons  who  had  lived  in  the  House,  that 
the  Letters  and  References  which  they  received,  were  all  addressed  to  them 
as  the  Occupiers  of  a  House  in  the  Strand;  and,  therefore,  it  is  plain  that 
there  must  have  been  impressed,  on  the  House,  the  character  of  a  House 
in  the  Strand;  so  that  the  Testatrix,  when  he  spoke  of  her  Houses  in 
Denmark-court^  did  not,  in  point  of  Law,  describe  this  House. 

When  a  question  is  made,  with  respect  to  a  House  at  the  corner  of  a 
Street  and  of  a  Square,  whether  it  belongs  to  the  Square  or  to  the  Street, 
the  question  must  be  determined,  (notwithstanding  the  door  may  be  in  the 
Street),  by  ascertaining  whether  the  House  corresponds  with  the  Houses 
in  the  Street  or  in  the  Square,  Mr.  Ptpys  said  that,  if  a  Person  had  a 
House  which  stood  at  the  comer  of  a  Square  and  of  a  Street,  and  were  to 
describe  the  House  either  as  being  in  the  Square  or  as  in  the  Street,  the 
House  would  pass ;  and  there  can  be  no  doubt  that  it  would.  But  that  is 
the  question  before  me :  because  if  this  Testatrix  had  not  had  the  Five 
Houses  iu  Denmarkcourty and  had  devised  her  Messuage  in  Dtnmark-courty 

there  is  sufficient  of  Evidence  in  this  Case,  to  allow  the  House 
[  *67  ]       number  383  to  pass.     But,  as  it  is  quite  plun  *that  Number 

383  was  not  stiuate  in  Denmark-court^  and  as  she  had  Houses 
which  would  satisfy  the  description  which  she  has  used,  the  House  Number 
383,  cannot  be  held  to  have  passed  by  the  words  :  '^  My  Freehold  Messua- 
ges, Lands,  Tenements  and  Hereditaments,  situate  and  being  in  Denmarhr 
court.** 


>•— K 


Hastings  v.  Hane. 

1833:  ]6th<March.--TFi//.--Cbn</nicfion.^i?cc/eiuu(ical  Court, 

A  Testator,  after  giving  specific  and  pecuniary  Legacies,  willed  that  A,  and  B.  ahonld  dinde, 
equally,  any  Monies  which  might  remain  to  his  Account  afterpayment  of  his  Debte  and  pe- 
cuniary Legacies.  The  Testator,  at  the  date  of  his  Will  and  at  his  death,  had  Money-ac- 
coants  subsisting  between  him  and  his  Bankers,  and  other  Persons.  Held  that  the  Bequest 
did  not  pass  hit  Bcbiduary  Estate,  but  only  the  Balances  due  on  those  Accounts,  subject  to 
the  Debts  and  Legacies. 

This  Court  is  not  bound  by  tho  decision  of  the  Ecdctiastical  Court  aa  to  the  effect  of  a  Be- 
quest. 

Frank  abney  HASiiNGfl,  by  his  Will  dated  the  28d  of  September  1S25, 
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after  giving  several  specific  and  pecuniary  Legacies,  gave  the  Residue  of 
his  Property  and  Effects  to  «/.  Maedowall,  and  appointed  him  and  Sir  Ud- 
mund  Antrobus,  Executors  of  his  Will. 

The  Testator,  soon  after  the  Execution  of  his  Will,  sailed  for  Oreece^  en- 
tered into  the  service  of  the  (Ireek  Government,  and  was  appointed  to  the 
Command  of  a  Ghreek  Steam  Vessel  of  War,  which  was  called,  in  English, 
"  The  Peneverance^^^  and,  in  Greek,  «'  Kateria.''  Whilst  on  board  this 
Vessel  he  wrote,  as  follows,  on  the  back  of  one  of  the  Sheets  of  a  Dupli- 
cate of  his  Will. 

^^  On  Board  the  Perseverance  Steam  Vessel,  at  Sea. — June  20th,  1826. 
— ^I  hereby  Revoke  these  my  former  Dispositions  of  my  Proper- 
ty ;  and  being,  as  I  believe,  'unable  to  make  any  legal  Transfer  [  *68  ] 
or  Legacy  of  my  Property  from  on  board  this  Vessel,  I  can  only 
request  that  Captain  Edward  ScoU,  R.  N.,  the  same  mentioned  in  my  for- 
mer Testament,  may  inherit  my  Books,  Instruments,  Charts,  Maps,  Arms, 
and  1,000/.  Sterling;  and  that  Qeorye  Fmlat/j  now  on  Board  this  Vessel, 
may  inherit  5002.  Sterling ;  and  that  my  Servant,  A.  Boss,  may  inherit 
all  my  Wearing  Apparel,  Stores,  Wine,  Plate,  be. ;  also  that  Mr.  ^ieolo 
KaUrgt/j  Q-reek,  now  at  2Cno«,  and  Mr.  J,  Hane^  Officer  on  Board  this 
Vessel,  may  divide  equally  any  Mbniee  wJdch  may  remain  to  my  account 
after  Payment  of  the  aforesaid  sums  and  my  Debts. — Frmk  Abney  Sdet- 
ingsy  Peseveranee  Steam  Vessel,  at  Sea.  June  20th  1826. — ^The  alteration 
in  favour  of  J.  Hone  and  Nteolo  Kalergy^  8th  August  1827.  Karteria 
Lyra:' 

On  the  Ist  of  June  1828,  the  Testator  died  in  the  Island  of  ZaniCj  leaving 
the  Plaintiffs,  his  Mother  and  Brother,  his  Next  of  Kin. 

In  November  1828,  Mr.  MacdowaU  proved  the  first  Will,  the  original  of 
which  had  been  left,  by  the  Testator,  with  Messrs.  Coutte  ^  Co.  his  Bank- 
ers. The  Probate  was  afterwards  revoked  at  the  Suit  of  the  Defendant  J. 
HanCj  and  Letters  of  Admimstration  to  the  Testator,  with  the  second  Will 
annexed,  were  granted  to  him. 

The  Bill  inristed  that  the  reridue  of  the  Testator's  Estate  was  not  dispos- 
ed  of  by  the  second  Testamentary  Paper,  and  that  the  Plainti&  were  entitled 
to  it  as  his  Next  of  Kin. 

*The  Bill  prayed  for  the  usual  Accounts  of  the  Testator's  Estate,    [  *69  ] 
Debts,  be. ;  and  that  it  might  be  declared  that  the  Pluntiflb  were 
entitled  to  the  clear  Residue  of  his  Estate,  and  that  it  might  be  paid  over  to 
them  according  to  their  respective  rights  therein. 

The  Answer  stated  that  the  Plaintifi  had  contested  the  Defendant's  Right 
to  the  Letters  of  Administration,  in  the  .Ecclesisatical  Court,  on  the  ground 
that  the  Testamentary  Paper  did  not  dispose  of  the  Residue,  but  that  it  was 
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undisposed  of  and  belonged  to  them  as  his  Next  of  Kin  ;  that  the  Defendant, 
on  the  other  hand,  insisted  that  the  Residue  was  disposed  of  by  the  Testa- 
mentary Paper,  and  that  he,  as  one  of  the  Residuary  Legatees  named  there- 
in, was  entitled  to  the  Letters  of  Administration  ;  that  Sir  J.  Nieholl^  the 
Judge  of  the  Court,  decided  that  the  Testamentary  Paper,  upon  the  true 
construction  thereof,  amounted  to  a  Gift  of  the  Residue  to  the  Defendant, 
and,  on  that  ground,  decreed  that  the  Letters  of  Administration  should  be 
granted  to  him.  The  Defendant  submitted  that  that  Decision  was  a  Judg- 
ment by  a  Court  of  competent  jurisdiction  on  the  construction  of  the  Will,- 
and  that  the  Judgment  not  having  been  appealed  from,  it  was  not  competent 
to  this  Court  to  question  that  Decision,  or  to  put,  on  the  dispositions  of  the 
Will,  a  construction  different  from  that  which  had  been  put  on  them  by  a 
Court  to  whose  jurisdiction  such  questions  properly  belonged. 

By  the  Decree,  it  was  referred  to  the  Master  to  inquire  and  state  whether, 
on  the  20th  of  June  1826,  the  8th  of  August  1827,  and  the  1st  of  June 
1828,  or  at  any  of  those  times,  the  Teatator  had  any  and  what 
[  *70  3  Money-account  ^subsisting  between  him  and  any  and  what  Person 
or  Persons.  The  Maiter  found  that,  on  the  20th  of  June  1828, 
the  8th  of  August  1827,  and  the  1st  of  June  1828,  the  Testator  had  a  Money- 
account  subsisting  between  him  and  Messrs.  Coutts  ^  Oo.  ba  his  Bankers  in 
Unglandj  and  that,  on  the  8tfa  of  August  1827  and  the  1st  of  June  1828, 
he  had  also  a  Money-account  subsisting  between  him  and  the  Ghreek  €k)Yera- 
ment,  in  respect  of  his  Disbursements  on  account  of  the  Vessel,  on  which 
account  1,180Z.  sterling  were  due  to  him  on  the  1st  of  June  1828  ;  and  thai 
he  had  also,  on  the  1st  of  June  1828,  owing  to  him  from  the  Qreek  Bank 
or  Commission  of  Finances,  474Z.,  from  E.  Henos^  1001.  and  from  D.  Kal^ 
ergy^  1182. :  but  the  Master  did  not  find  that,  besides  such  sereral  Accounts 
aforesaid,  the  Testator  had,  at  the  respective  times  aforesaid,  any  other  Money 
account  subsisting  between  him  and  any  other  Person  or  Persons.  It  ap- 
peared, however,  by  the  State  of  Facts,  that,  on  the  8th  of  August  1827 
and  1st  of  June  1828,  the  Testator  was  entitled  to  4,510  French  Five  per 
Cent.  Rentes,  and  600Z.  Four  per  Cent.  English  Stock ;  and  that  the  Bal. 
ances  due  to  the  Testator  from  OouUs  ^  Co.  on  the  20th  of  June  1826,  the 
8th  of  August  1827  and  the  1st  of  June  1828,  were,  respectively,  922.  7». 
6i.,  812.  7s.  6i.  and  3002.  11«.  lid. 

The  Cause  now  came  on  for  Further  Directions. 

Sur  E.  Sugden^  Mr.  Knight  and  Mr.  flf.  Richards j  for  the  Plaintiffs. 
Mr.  Ptpys  and  Mr.  Jas.  Russell^  for  the  Defendant,  contend- 
[  ^71  ]       ed  that  the  Bequest  to  N.  Kalergy  and  the  •Defendant  J.Hane, 
was  a  Residuary  Bequest.     Lynn  v.  Kerridge  (a),    Kendall 


(a)  West'i  Cafes,  temp.  Sudwicke,  178. 
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y.  KendaUQ').    They  also  relied  on  the  Judgment  pronounced  by  Sir  John 
Nicholl  as  being  conclnsive. 
Sir  E.  Sagden^  in  reply,  referred  to  Botham  y.  Sutton  (c). 

The  YlGECHANGELLOa  : 

I  do  not  think  that  I  am  bonnd  by  the  Judgment  of  Sir  John  Niehollj  aa 
I  do  not  know  that  he  had  before  him  the  circumstances  which  are  found  in 
the  Master's  Report. 

The  question  is  whether  the  Testator  meant  to  gire  the  Monies  that  might 
remain  to  his  account,  or  to  give  the  general  Residue  of  hb  Estate.  I  do  not 
think  that  what  Lord  Uldon  says  in  JSotham  y.  StUton^  bears  on  this  Case ; 
for  he  there  speaks  of  the  effect  of  the  word  ^*  Monies,"  where  it  is  found 
with  other  words.  At  the  same  time  it  appears  to  me  that  a  Case  might  be 
put  in  which  the  word  ^'  Monies"  would  pass  the  general  Rendue  (d).  The 
question,  howeyer,  is  whether  it  passes  the  Reudue  m  this  Case. 

Now  I  am  bound,  in  puttmg  a  Construction  on  this  Will,  to  ^ve  effect  to 
eyery  word  in  it.    The  Testator  has  not  said  that  San$  and  KaUrgy  may 
diyide  any  Mbnies  which  may  remain,  but  any  Monies  which  may  remain  to 
hU  (tecount.    He  had,  at  the  date  of  his  Will,  some  account ;  when 
he  made  the  alteration,  he  had  *some  account ;  and  he  had,  at  his    [  *72  ] 
death,  somt  account  which  was  adequate  to  pay  the  Legacies,  and 
which,  for  au^t  I  know,  might  be  adequate  to  pay  his  Debts. 
I  am  bonnd  to  giye  a  meaning  to  the  words,  ^'  to  my  Account :"  and,  there^ 
fore,  I  am  of  opinion  that  these  Parties  are  not  General  Residuuy  Legatees, 
but  are  Legatees  of  the  Balance  that  might  remain  to  the  Testator's  ac^ 
count,  after  Payment  of  his  Debte  and  Legacies. 

Dedare  that  KaHergy  and  JETane  are  entitled  to  the  Surplus  that  may  re- 
main due  on  the  Accounts  specified  in  the  Report,  after  payment  of  the 
Debts  and  Legacies. 


PiOGOTx  V.  Gbbsn. 

1883:  16th  March. — ExmvAor.^^Legacy, 

A  Testatrix  gare  Legacies  of  1000/,  each,  t^A.^B.  and  C, ;  and,  in  a  snbfleqnent  part  of  her 
Will,  she  appointed  them  her  Execaton.  In  the  preceding  Cla«aea,8he  made  I^ertaes  and 
Bequests  "  to  her  Executors  thereinafter  named/'  and  **  to  her  Exeentors  and  Tnmeea."  A 
neither  prored  nor  acted.    Held  that  he  was  not  entitled  to  the  Legacy. 

Thb  qnestion  in  this  Case  was  whether  an  Executor,  who  had  neither 

(6)  4  Ross,  aeo,  m  869.  («)  IC(  VMb  919,  iM  9t7. 

\d)  See  OflunofUMy  t.  BtrfdMr,  1  Ton.  4  Rw8. 260. 
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proved  nor  acted,  was  entitled  to  a  Legacy  given  to  him  by  the  Testatrix  in 
the  Cause. 

The  following  are  the  Clauses  of  the  Will  in  which  the  Executors  were 
mentioned. 

^^  I  give  and  devise  all  and  every  my  Freehold  Messuages,  Lands,  Tene- 
ments and  Hereditaments  whatsoever,  and  also  my  Copyhold  Messuages, 
Lands,  Tenements  and  Hereditaments  whatsoever,  with  their  A[i- 
[  *78  ]        purtenances,  unto  and  to  the  use  of  my  Executors  ^hereinafter 
mentioned,  their  Heirs  and  Assigns,  in  Trust,  &c.  &c. 

^^  I  give  and  bequeath  unto  my  said  Executors  and  Trustees,  their  Exec- 
utors, Administrators,  and  Assigns,  the  Sum  of  3,000/.  of  lawful  English 
Money,  upon  Trust  that  they  my  said  Trustees,  shall  and  do,  &c.*&c. 

"  I  give  and  bequeath  to  Edward  Green^  of  Wctrgrave  aforesaid,  Gen- 
tleman, fVm,  Fishery  of  Friday-ttreet^  London^  Silk  Mercer,  and  Robert 
Latvrence  of  Reading  in  the  County  of  Berks^  Linen  Draper,  the  Sum  of 
200  Z.  Four  per  Cent.  Bank  Annuities,  upon  Trust  that  they  the  said  JEd- 
ward  Oreetij  Wm.  Fishery  and  Robert  Lawrence^  or  the  SuAivor  or  Sur- 
vivors of  them,  his  Executors  and  administrators,  do  and  shall,  from  time  to 
time,  &c.  &c. 

'^  I  give  and  bequeath  unto  each  of  them  the  said  Edward  Q^reeuy  Wm. 
Fishery  and  Robert  Lawrencey  the  Sum  of  lOOZ.  I  give  and  bequeath  to 
A.  S.  Morgar^  the  Sum  of  100/.  for  her  absolute  use.  Also  I  give  and  be- 
queath unto  Mr.  R.  Fishery  of  the  Strandy  the  Sum  of  100/.  And  also  to 
Mrs.  Greeny  the  Wife  of  the  said  Edward  Greeny  the  Sum  of  of  100/. 

**'  And,  as  to  all  the  rest,  residue  and  remainder  of  my  Real  and  Person- 
al Estate  and  Effects  whatsoever  and  wheresoever,  not  hereinbefore  disposed 
of,  I  give,  devise  and  bequeath  the  same  and  eveiy  part  thereof,  unto  the 
said  Edward  Greeny  Wm.  Fishery  and  Robert  Lawrencey  their  Heirs,  Exec- 
utors, administrators  and  Assigns,  according  to  the  nature  and  quality  there- 
of respectively ;  but,  nevertheless,  upon  Trust  that  they  the  said 
[  •74  ]  ^Edward  GreeUy  Wm,  Fisher  and  Robert  Lawrencey  or  the  Sur- 
vivors or  Survivor  of  them,  his  Heirs,  Executors  and  Admin- 
istrators, do  and  shall  sell  and  dispose  of  and  convert  the  same  into  Money, 
&c.  &c. 

*^  And  I  hereby  nombate,  constitute  and  appcnnt  the  said  Edward  Greeny 
Wm.  Fisher  and  Robert  Lawrence  Executors  of  this  my  Will." 

The  Defendants,  Green  and  LawrencCy  the  acting  Executors,  paid  Fisher 
his  liSgacy ;  but  the  Mastery  in  taking  the  Accounts  directed  by  the  Dercee, 
disallowed  that  Payment ;  upon  which  the  Defendants  excepted  to  the  Re- 
port. 

Sir  E.  Sugden  and  Mr.  Wakefieldy  in  support  of  the  Exceptions,  said 
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that  the  Testatrix,  when  she  gave  the  Legacies  to  the  Ezecators,  mentioned 
them  by  their  names.     Ooekerell  v.  Barber  (a). 

The  Attorney- General  and  Mr.  Temple^  in  support  of  the  Report,  said 
that  the  Testatrix  had  united  the  three  Persons,  whom  she  afterwards  ap- 
pointed her  Executors,  in  one  Bequest.     Stackpoole  v.  Howell  (5). 
The  Vicb-Ghanoellor  : 

I  think  that  the  Master  is  right. 

The  rule  ia  that,  where  a  Legacy  is  given  to  an  Executor,  prima  facie^  it 
is  given  to  him  for  his  trouble  ;  and,  if  he  refuses  the  office,  he  is  not  en- 
titled to  it ;  but  if  it  can  be  collected,  from  the  whole  of  the 
Will,  that  *the  Legacy  was  not  givin  to  him  in  respect  of  the       [  *75  ] 
Office,  then  he  will  be  entitled  to  it. 

The  Case  of  Coekerdl  v.  Barber  affords  sufficient  special  circumstances 
to  show  that  the  general  rule  did  not  apply.  There  I  should  have  thought, 
from  the  Testator's  using  the  expression  '^  My  Friend  and  f^artner,"  that  it 
ought  to  be  taken  that  the  Legacy  was  given  to  him  as  a  Friend  and 
Partner ;  and  there  was  no  Oift,  of  the  same  amount,  to  all  the  Execu- 
tors. 

The  Testatrix,  in  this  Case,  frequently  calls  these  Legatees  "  her  Execu- 
tors and  Trustees ;"  and  she  then  classes  them  together,  and  gives  a  Lega- 
cy, of  the  same  Amount^  to  each  of  them.  And,  on  these  grounds,  I  am  of 
opinion  that  the  Executor  who  did  not  act,  is  not  entitled  to  his  Legacy  ; 
and,  consequently,  the  Exception  must  be  over-ruled. 


Freeman  v.  Simpson. 

1833:  17th  March.— Xe^aey.^lji/eres/. 

Testator  gare  a  Legacy  to  hia  Daughter,  and  all  his  Real  and  Personal  Estate  to  his  Wife,  and, 
after  her  death,  he  gaye  his  Beal  Estate,  subject  to  the  Legacy,  to  his  Son  in  fee.  The  Wife 
snrrived  the  Testator,  and  afterwards  died.  Held  that  the  Legacy,  with  Interest  from  the 
end  of  a  Year  after  the  Testator's  death,  was  raiseable  oat  of  the  Real  Estate,  in  case  the 
Personal  Estate  was  deficient 

The  Testator  in  this  Cause  gave  a  Legacy  of  800Z.  to  his  Daughter ;  and 
he  devised  a  Messuage,  then  in  his  own  occupation,  and  all  other  his  Real 
and  Personal  Estate,  to  his  Wife,  for  her  life  ;  and,  after  her  decease,  he 
gave  the  Messuage,  subject  to  the  payment  of  and  chargeable  with  the  Leg- 
acy, to  his  Son  in  Fee. 

*The  Testator  died  leaving  his  Wife  surviving.  She  afterwards  [  •76  ] 
died ;  and,  after  her  death,  the  Bill  was  filed  by  Persons  to  whom 

(a)  AntSt  Vol.  1.  p.  S3.  (6)  13  Yes.  417. 
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the  Legacy  had  been  assigned,  alleging  that  the  Testator's  Personal  Estate 
was  insufficient  to  pay  his  Debts,  and  praying  that  the  Legacy,  with  Interest 
from  the  end  of  one  year  after  the  Testator's  death,  might  be  rused  by  sale 
of  the  Messuage. 

The  question  was  whether  Interest  was  payable,  on  the  Legacy,  from  the 
end  of  a  year  after  the  Testator's  death,  or  from  the  death  of  his  Widow. 

Sir  E.  Sugden  and  Mr.  Wilbraham^  for  the  Plaintiff,  said  that  the  Leg- 
acy was,  primarily,  a  charge  on  the  general  Personal  Estate,  and,  therefore, 
must  carry  Interest  from  the  end  of  a  year  after  the  Testator's  death.  Da- 
vies  V.  DavitB  (a). 

Mr.  Knight  and  Mr.  Shartlandj  for  the  Devisee  of  the  Messuage  and 
Mortgagees  under  him,  said  that  the  Plaintiff  could  not  have  claimed  the 
Interest  as  against  the  Widow ;  for  the  Testator's  intention  was  that  she 
should  have  all  the  Beal  and  Personal  Estate  for  her  life,  and,  consequently, 
that  the  Legacy  could  not  be  payable  till  her  death. 

Mr.  Simon$y  for  the  Testator's  Personal  Representative. 

The  Vice- Chancellor  said  that  the  Testator's  Personal  Estate  was,  in  the 

first  instance,  answerable  for  the  Legacy ;  and,  therefore,  that  it  bore  In* 

terest  from  the  end  of  one  year  after  the  Testator's  death ;  and,  if 

[  *77  ]     the  ^Personal  Estate,  was  not  sufficient  to  pay  the  Testator^s  Debts, 

the  Plaintiffs  were  entitled  to  have  the  Legacy  and  Interest  raised 

by  Sale  of  the  Messuage. 


Williams  v.  Janawat. 

ISSd  :  28th  March  ^Praetice.'-NnD  Orden^Dismmal  o/BiU, 

The  17th  Order  of  1831,  does  not  apply  except  in  casei  where  the  FbintUf  requires  a  Cbxnsus- 
ston :  in  other  cases,  the  old  Practice  remains  unaltered. 

Thb  Plaintiff  filed  a  Beplication  before  Trinity  Term  1832^  and,  in  that 
Term,  he  served  a  Subpoena  to  rejoin.  No  step  was  afterwards  taken  by 
the  Plaintiff.  On  the  first  Seal  after  Hilary  Term  1888,  the  Defendant 
moved  to  dismiss  the  Bill  for  want  of  prosecution.  No  Notice  of  Motion  to 
Dismiss  had  been  served  before  the  Replication  was  filed. 

Mr.  Bethellj  for  the  Motion,  referred  to  the  17th  Order  of  1881,  and  said 
that  the  old  practice  in  sach  a  case,  was  that  the  Defendant  should  set  down 
the  Cause  at  his  own  request :  that  that  process  was  very  tedious  :  for  one 
clear  Term  must  elapse  after  the  Term  in  which  the  Cause  was  put  at  issue, 

(a)  DanieU's  Bep.  S4. 
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and,  in  the  following  Term,  the  Defendant  might  give  a  Rule  to  produce 
Witnesses.  Then  another  clear  Term  must  elapse,,  and,  in  the  following 
Term,  a  Rule  to  pass  Publication  might  be  given,  and,  in  the  Term  following, 
the  Cause  might  be  set  down. 

The  Vice-chancellor  held  that  the  17th  Order  of  1831,  did  not  apply 
except  in  a  Case  where  the  Plaintiff  wanted  a  Commission,  and  had  obtained 
or  required  an  order  for  a  Commission  to  examine  Witnesses,  inasmuch  as 
the  obligation  to  give  the  Rules  to  produce  Witnesses  and  to  pass  Publica- 
tion,  and  to  set  down  the  Cause,  was  governed  by  the  antecedent 
words  «  and  •requires  a  Commission  :"  and,  consequently,  in  Cases  [  •78  ] 
like  the  present,  the  old  practice  remained  unaltered  (a). 


PsDDiE  V.  Pkddis. 

1833 :  l8t  ApriL— CbTWtnicfttw.— /SixrfcA  SettUmeni, 

Bja  Scotch  Settiement,  a  sum  of  Stock,  was  settled  on  the  Hnsband  and  Wife  fop  their  lives, 
and,  after  the  death  of  the  Snrrivor,  on  their  ChUdien,  and,  failing  Children,  on  the  nearait, 
Heirs  of  the  Wife :  and  the  was  empowered,  at  any  time  in  her  life,  and  eren  oo  deathbed,' 
to  bequeath  or  dispose  of  the  Stock  to  any  Person  and  in  any  Manner  she  might  think  proper. 
Held  that  the  Power  was  not  intended  to  be  available,  except  in  the  event  of  there  being  a 
fiulora  of  Children  of  the  Marriage. 

Pbbviouslt  to  the  Marriage  of  the^Defendant  J.  C.  Peddie  with  Eliza 
BaUUe,  both  of  whom  were  resident  and  domidled  in  Scotlandy  the  following 
Agreement  or  Article  of  Settlement,  dated  the  9th  of  Nov.  1825,  was  enter- 
ed into  between  them :  "  It  is  contracted,  agreed,  and  matrimonially  ended 
between  the  Parties  following,  viz.  John  Crofton  Peddie^  Lieutenant  in  his 
Majesty's  21st  Regiment  of  Foot,  on  the  one  part,  and  Miss  Eliza  Baillie, 
Daughter  of  the  late  Jamte  Bailliej  Esq.  on  the  other  part,  in  manner  fol- 
lowing, that  is  to  say,  the  said  John  Crofton  Peddie  and  Eliza  Baillie  have 
accepted,  and  do  hereby  accept  of  each  other  for  lawful  Spouses,  and  hereby 
bind  and  oblige  themselves  to  solemniase  their  Marriage  with  all  convenient 
speed  agreeably  to  the  rules  of  the  Church.  In  contemplation  of  which 
Marriage,  and  in  consideration  of  the  Settlement  after-mentioned,  the  said 
John  Crofton  Peddie  hereby  dispones,  assigns,  conveys  and  makes  over,  to 
and  in  favour  of  himself  and  the  said  EUza  BailUe^  in  conjunct  Fee  and  Life 
Rent,  for  her  Life  Rent  use,  allenariy,  and  to  the  Child  or  Chil- 
dren to  be  bom  of  the  intended  Marriage,  equally  among  •them,  [  •79  ] 
share  and  share  alike,  in  Fee,  all  and  sundry  his  whole  Lands, 

"^  (a)  Set  Anon,  ante,  YoL  V.  p.  497. 
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Heritages,  Debts  and  Sams  of  Money,  heritable  and  moveable,  lying  Money, 
Goods,  Gear,  and  all  other  heritable  and  moveable  means  and  Estate  of  what* 
ever  nature  or  denomination  the  same  may  be  resting  and  pertaining,  or 
shall  be  resting  and  pertaining  to  him  at  the  time  of  the  dissolution  of  the 
Marriage,  together  with  all  Charters,  Dispositions,  Adjudications,  and  her- 
itable and  moveable  Bonds,  Tacks,  Contracts,  Assignations,  Bills,  Promissory 
Notes,  and  all  other  Writs  and  Securities  whatsoever  heritable  and  movea 
ble,  made  and  granted,  or  that  shall  be  made  and  granted,  or  which  can  any- 
ways be  interpreted  in  his  favour  at  the  time  of  the  dissolution  of  the  Mar- 
riage, with  all  action,  diligence  and  execution  competent,  or  that  may  be 
competent  on  the  Premises,  and  all  that  has  followed  or  may  follow  thereupon. 
For  which  causes,  and  on  the  other  part,  the  said  Miss  JEUza  Baillit  hereby 
dispones,  transfers,  assigns,  conveys  and  makes  over,  to  and  in  favour  of  her- 
self  and  the  said  John  Orofton  Peddiej  her  promised  Spouse,  m  case  he 
shall  survive  her,  in  Life  Bent,  for  his  Life  Bent  use,  allenarly  and  to  the 
Child  or  Children  to  be  bom  of  the  intended  Marriage,  equally  among  them, 
share  and  alike,  in  Fee  ;  whom  all  failing,  to  the  said  Eliza  BaHlie^s  own 
nearest  Heirs ;  declaring  always,  as  it  is  hereby  expressly  provided  and  de- 
clared, that  the  said  JSliza  Baillie  shall  have  full  power  and  liberty^  and 
$uch  full  power  and  liberty  i8  herein/  expreeely  reserved  to  her^  at  any  time 
in  her  life^  and  even  on  deathbed^  by  a  Writing  under  her  hand,  or  by  a 
Will  or  Settlement,  to  leave  and  bequeath^  or  dispose  of  the  Sum  of  6,000/. 

Three  pounds  per  Cent,  Consols  hereinafter  conveyed  in  Trust, 
[  *80  ]        and  the  whole  of  her  means.  Estate  *and  Effects,  to  any  person 

or  persons,  and  in  any  way  and  manner  she  may  think  proper j 
all  and  fAe  whole  Sum  of  6,000Z.  Three  per  Cent.  Consolidated  Annuities j 
at  present  standing  in  the  said  JEliza  BaiUie^B  name,  but  to  be  transferred 
into  the  names  of  James  Baillie,  Esq.  Charles  Johnston,  Captain  in  the 
Boyal  Navy,  Wm.  Peddie,  Esq.  and  Alex.  Hutchinson,  Writer  in  Edinburgh 
and  the  Survivors  or  Survivor  of  them,  in  Trust,  always,  for  the  said  Eliza 
Baillie  and  John  Crofton  Peddie,  and  the  Child  or  Children  to  be  bom  of 
the  intended  Marriage,  and  the  other  uses  and  purposes,  before  and  after 
expressed,  with  the  whole  Dividends  to  become  due  thereon  after  the  decease 
of  the  said  Miss  Eliza  Baillie  and  John  Crofton  Peddie,  or  the  longest  liver 
of  them ;  declaring  always  that  it  shall  be  in  the  power  of  the  said  James 
Baillie,  Charles  Johnston,  William  Peddie  and  Alexander  Hutchinson,  as 
Trustees  aforesaid,  or  the  Survivor  or  Survivors  of  them,  on  being  required 
so  to  do  in  writing  by  the  said  Eliza  Baillie  and  John  Crofton  Peddie,  to 
sell  out  of  the  said  6,0002.  Three  per  Cent.  Consols,  any  Sum  or  Sums  not 
exceeding  2,000/.  sterling,  and  to  apply  the  same  in  the  purchase  of  a  Com- 
mission or  Commissions  in  the  Army  for  the  Advancement  of  the  said  John 
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Crofton  Peddle  in  his  Profession  ;  but,  in  tlic  event  of  the  said  John  Crofion 
Peddle  afterwards  selling  out  of  the  Army  the   Commission  or  Commissions 
80  to  be  acquired  bj  him,  he  hereby   binds  and  obliges  himself  to  re-invest 
the  said  2,000/.,  out  of  the  Sums  so  to  be  received  by  him  in  the  Sale  of  such 
Commission  or  Commissions  so  purchased,  in  the  names  of   the  said  Trustees 
before  mentioned,  or  the  Survivors  or  Survivor  of  them,  for  the  Purposes 
aforesaid  under  the  Declarations  before  written.     And  the  said 
John  Crofton  Peddle  and  Eliza  *Baillle  bind  and  oblige  them-         [  'SI  ] 
selves,  respectively,  and  the  Survivor  of  them,  to  alienate,  enter- 
tain  and  educate  the  Child  or  Children  to  be  born  of  the  intended  Marriage, 
suitably  to  their  Stations  :  and  the  said  John    Crofton   Peddle  hereby  nom- 
inates and  appoints  \\iesti\^  Eliza  Balllle^  James  Balllle^  Charles  Johnston^ 
ff'iUlam  Peddle  and  Alexander  HiUehlnson^  and  the  Survivors  and  Survi- 
vor of  ihcm,  to  be  Tutors  and  Curators  to  the  Child  or  Children  to  be  bora 
of  the  intended  Marriage,  during  their  Minority,  with  all  the  Powers  confer- 
red on  Tutors  and  Curators  by  the  Law  of  Scotland^  declaring  that  the  said 
Trustees  and  Tutors  and  Curators  shall  not  be  liable  for  omissions,  but  only 
each  of  them  for  their  actual  Intromissions ;  and,  farther,  it  is  hereby  coven- 
anted and  agreed  on  by  both  Parties  that,  although  the  said  Marriage  should 
happen  to  be  dissolved  by  the  death  of  either  Party  within  the  space  of  one 
year  and  a  day  after  the  Solemnization  thereof,  and  without  a  living  Child 
procreated  of  the  same,  yet  this  present  Contract  and  the  whole  Provisions 
herein  contained  in  favour  of  the  Husband  and  Wife  respectively,  shall  sub- 
sist and  continue  in  full  force  in  favour  of  the  Survivor,  in  the  same  manner 
as  if  the  Marriage  had  subsisted  for  more  than  a  year  and  day,  or  a  living 
Child  had  been  procreated  of  the  same,  any  Law  or  Custom  to  the  contrary 
notwithstanding.    And  it  is  also  hereby  agreed  that  aU  Action  and  Execution 
for  implement  of  the  Obligations  incumbent  on  the  said  John  Crofton  Ped- 
dle^ shall  pass  at  the  instance  of  the  said  James  BaiUle^  Charles  Johnston^ 
William  Peddle^  and  Alexander  Hutchinson  as  Trustees  aforesaid,  or  all  of 
them  or  either  of  them.  " 

The  Marriage  was  solemnized,  in  Scotland j  on  the  *10th  of      [  *82  ] 
November  1825  ;  but  the  Trustees  never  executed  the  Articles 
of  Settlement^  nor  were  the  6,00OZ.  Consols  ever  transferred  into  their 
names. 

After  the  Marriage,  the  whole  of  the  Stock,  except  2,285i.  Is.  9(1.,  was 
sold  out,  at  different  times,  under  Powers  of  Attorney  jointly  executed  by 
the  Husband  and  Wife ;  and  part  of  the  Proceeds  was  applied  in  the  Pur- 
chase of  a  Captain's  Commission  for  the  Husband. 

The  Bill  was  filed  by  the  three  Infant  Children  of  the  Marriage,  praying 
that  new  Trustees  oi  the  Ardcles  might  be  appointed,  that  the  Stock  re- 
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maining  unsold  might  bo  transferred  into  their  names,  that  the  Stock,  Tthich 
had  been  sold  out  in  breach  of  the  Articles,  might  be  replaced  bj  J.  C 
Peddle^  and  that,  in  the  mean  time,  the  Dividends  might  be  applied,  during 
his  life,  in  making  good  so  much  of  the  Stock  as  had  been  sold  out. 

After  the  commencement  of  the  Suit,  a  Deed-poll,  dated  the  8th  of  Oc- 
tober 1832,  was  executed  by  Mrs.  Ptddie^  by  which,  after  reciting  the  Ar- 
ticles, and  the  Sales  which  had  been  made  of  the  Stock,  she,  in  exercise  of 
the  Power  reserved  to  her  by  the  Settlement,  appointed  both  the  parts 
which  had  been  sold  out  and  which  remained  unsold,  to  Captain  Peddie^ 
absolutely.  Captain  Peddle^  by  his  answer,  claimed  to  be  entitled  to  the 
whole  of  the  Stock,  under  the  Deed-poll,  and  to  have  the  same  benefit  there- 
of as  if  he  had  pleaded  the  same  to  the  Bill. 

Sir  E.  Sugden^  Mr.  Knight  and  Mr.  Sharpe,  for  the  Plaintiffs,  said  that 
the  power  to  dispose  of  the  6,0002.  Stock,  was  intended  to  take 
[  ^83  ]       effect,  only  in  the  event  of  •there  being  a'failure  of  Children  of 
the  Marriage,  and  that  it  came  in  the  place  of  the  limitation  to 
the  nearest  Heirs  of  Mrs.  Peddie;  and,  as  there  were  Children  of  the  Mar- 
riage, the  Appointment  was  inoperative. 

Tho  Attorney-general  and  Mr.  0,  Anderdon^  (or  the  Defendants,  said 
that  it  was  plain,  from  the  language  of  the  Articles,  that  Mrs.  Peddie  was 
empowered  to  dispose  of  the  Stock,  at  any  time,  or  in  any  manner,  and  that 
Power  overrode  all  the  antecedent  limitations  in  the  Articles. 
The  Vice-Chancellor  : 

I  do  not  understand  it  to  be  contended  that,  by  the  Law  of  Scotland^ 
there  is  any  settled  meaning  of  the  words  by  which  the  Power  in  question 
is  given ;  and,  therefore,  I  shall  construe  these  Articles  in  the  same  manner 
as  I  should  construe  an  JSnglish  Settlement,  that  is,  so  as  to  make  the  whole 
consistent. 

Now  the  last  Power  in  the  Articles,  is  utterly  inconsistent  with  the  notion 
that  the  Wife  had  a  general  Power  to  dispose  of  the  whole  Fund :  and  my 
opinion  is  that  the  Power  to  appoint  the  6,000Z.  Stock,  cannot  be  exercised, 
except  in  the  event  of  there  being  a  failure  of  Children  of  the  Marriage. 

Declare  that  the  Plaintiffs  are  entitled  to  have  the  sum  of  6,000Z.  Stock 
invested  and  secured,  in  the  names  of  Trustees,  upon  the  Trusts  of  the  Ar- 
ticles, subject  to  the  Proviso  therein  contained  :  that  the  Power  to  appoint 
the  6,000Z.  Stock,  will  only  become  available  in  the  event  of  failure  of  Chil- 
dren of  the  Marriage  ;  that  the  Appointment  made  by  the  Deed- 
[  ^84  ]  poll  of  tho  8th  October  •1832,  is  inoperative  :  and  that  the  De- 
fendant «7.  C.  Peddie  is  entiiled  to  have  the  benefit  of  the  Pro- 
viso in  the  Articles  mentioned,  respecting  the  purchase  of  a  Commission  or 
Commissions  in  the  Army  for  his  advancement  in  his  Profession.    Order 
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tho  Defendants  Peddie  and  Wife,  to  transfer  into  the  name  of  the  Account- 
ant-general, in  Trust  in  this  Cause,  to  an  account  to  bo  intituled  "  On  the 
Trusts  of  the  Marriage  Articles  of  the  9th  day  of  November  1825,"   the 
pum  of  2,286/.  7«.  9i,  Bank  Three  per  Cent.  Annuities,  now  standing  in 
tho  name  of  the  Defendant  Eliza  Peddie^  such  Sum  to  be  taken  as  part  of 
the  6,000Z.  like  Annuities.     Order  that  the  Defendant  J.  C.  Peddie  do 
receive  the  Sum  of  68/.  11«.  2(i.,  the  amount  of  the  Dividends  which  are 
now  due  in  respect  of  the  2,285/.  1b,  9d.  Stock,  and  paj  the  same  into  the 
Bank  with  the  privitj  of  the  Accountant-general,  to  be  there  placed  to  the 
credit  of  the  Cause,  to  an  Account  to  be  intituled  "  The  Dividend  Account." 
Order  that  the  same,  when  so  paid  in,  and  all  accumulations  of  Dividends 
be  laid  out  in  the  purchase  of  Bank  Three  per  Cent.  Annuities,  in  the  name 
and  with  the  privity  of  the  accountant-general,  in  Trust  in  this  Cause,  the 
like  Account.     Order  the  Plaintiff's  Costs  to  be  taxed,  and  the  amount 
raised  out  of  the  2,2852.  7«.  9d.  Stock.     Order  that  the  Dividends  to  ac- 
crue  due  thereon  until  such  Sale,  and  on  the  residue  after  such  Sale,  and 
all  accumulations  of  Dividends,  be,  from  time  to  time,  laid  out  in  the  pur> 
chase  of  Bank  Three  per  Cent.  Annuities,  in  the  name  and  with  the  privity 
of  the  said  Accountant-general,  in  Trust  in  this  Cause,  to  the  Account  inti- 
tuled '^  The  Dividend  Account."     Declare  that  the  Defendant,  J".  O.  Ped- 
die^ is  bound  to  make  good  so  much  of  the  difference  of  the 
6,000/.  and  2,285/.  7«.  M.  Stock,  *as  shall  not  have  been  prop-       [  *85  1 
erly  applied  in  the  purchase  of  a  Commission  or  Commissions  pur- 
suant to  tho  Articles.     Refer  it  to  the  Master  to  inquire  and  state  what 
sum  or  sums  of  money  have  been  properly  applied  in  the  purchase  of  such 
Commission  or  Commissions,  and  how  much  of  the  Stock  sold  out  was  nec- 
essary to  raise  what  the  Master  shall  find  to  have  been  so  applied.     Order 
tho  Master  to  give  credit,  to  the  Defendant  J.  C.  Peddie^  for  so  much  Bank 
Annuities  as  he  shall  find  was  necessary  to  be  sold  for  that  purpose,  and  to 
ascertain  and  state  the  amount  of  the  deficiency,  and  that  tho  Defendant 
J.  G,  Peddie  do  transfer,  into  the  name  and  with  the  privity  of  the  Ac- 
countant'general  in  Trust  in  this  Cause,  to  the  Account  "  On  the  Trusts  of 
tbo  Marriage  Articles,"  so  much  Bank  Three  per  Cent.  Annuities  as  the 
Master  shall  certify  to  be  the  amount  of  the  deficiency.    And,  it  being  al- 
leged, by  the  Answer  of  tho  Defendants  Peddie  and  Wife,  that  the  Defend- 
ants James  Baillie^  Charles  Johnston^  WiUiam  Peddie  and  Alexander  Hut- 
chinson^ decline  to  accept  the  Trusts  of  the  Articles,  and  that  they  are  resi- 
dent out  of  the  Jurisdiction  of  tho  Court,  declare  that  proper  Persons  ought 
to  be  appointed  Trustees  of  the  Articles  in  their  room* 
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[  *86  1  •Bartram  v.  Whichcote. 

1833  :  I  St  April. —  Vendor  and  Purchaser, — Title. — Povoer  of  Sale  and  Exchange. 
Tho  Donees  of  a  Power  of  Sale  and  Exchange,  maj  pay  Money  lor  Owelty  of  Exchange,  al- 
thoagh  they  arc  not  expressly  authorized  so  to  do. 

John  Manners,  Esquire,  by  his  Will  dated  che  I8th  of  September  1791, 
devised  to  Trustees  and  their  Heirs, -all  his  Lands  and  Hereditaments  at  Os- 
hournly^  and  also  all  other  Lands  and  Hereditaments  of  which  he  bad  power 
to  dispose  by  his  Will,  in  Trust  to  convey,  settle  and  assure  the  SLme,  from 
and  after  his  decease,  to  the  use  of  his  eldest  Son,  William  Manners^  and 
his  Assigns  for  life,  with  remainder  to  Trustees  to  preserve  contingent  Re- 
mainders, with  remainder  to  the  use  of  the  first  and  other  Sons  of  IVilliam 
Manners  successively,  in  Tail  Male,  and,  for  want  of  such  Issue,  to  the  uses 
thereinafter  mentioned  :  and  he  directed  that  the  Settlement  to  bo  made  in 
pursuance  of  his  Will,  should  contain  a  Proviso  and  Declaration  that  it  should 
be  lawful  for  the  Trustees  thereof  for  the  time  being,  at  any  time  or  times 
thereafter,  at  the  request  and  by  the  direction  of  the  Person  or  Persons  who, 
by  virtue  of  the  limitations  contained  in  such  Settlement,  should,  for  the 
time  being,  be  entitled  to  the  Rents  and  Profits  of  the  said  Hereditaments, 
and  testified  as  therein  mentioned,  to  dispose  of  and  convey,  either  by  way 
of  absolute  Sale,  or  in  exchange  for  or  in  lieu  of  other  Hereditaments  to  be 
situate  in  England^  all  or  any  part  of  the  Estates  so  directed  to  be  settled 
and  the  Inheritance  thereof  in  Fee  Simple,  to  any  Person  or  Persons  whom- 
soever, for  such  price  or  prices  in  Money,  or  for  such  equivalent  or  recom- 
pense in  Manors,  Lands  or  Hereditaments,  as  to  the  Trustees  should  seem 
reasonable ;  and  that,  for  tho  purpose  of  effectuating  sucli  Dispositions  or 
Conveyances,  but  not  for  any  other  purpose,  it  should  be  lawful  for 
[  *87  ]  the  •Trustees,  with  such  consent  and  approbation  as  therein  men- 
tioned, by  any  Deed  or  Deeds,  to  be  executed  and  attested  as  there- 
in mentioned,  to  revoke,  determine  and  make  void  all  and  every,  or  any  of 
the  Uses,  Trusts,  Powers  and  Provisoes  in  and  by  such  Settlement  to  be  lim- 
ited, declared  and  expressed  of  or  concerning  the  Estates  therein  to  be  com- 
prised or  any  part  thereof,  and,  by  the  same  or  any  other  Deeds  or  Deed, 
Instruments  or  Instrument  in  writing,  to  limit,  declare,  direct,  or  appoint 
any  Use  or  Uses,  Estate  or  Estates,  Trust  or  Trusts  of  the  same  Estates, 
or  any  part  or  parts  thereof,  which  it  should  be  thought  necessary  or  expe- 
dient to  limit,  declare,  direct  or  appoint  in  order  to  effectuate  such  Sales, 
Dispositions  and  Conveyances ;  and  also  a  Clause,  Agreement  or  declaration 
that  the  Trustees  should  settle  and  assure,  or  cause  to  be  settled  and  assured, 
as  well  the  Hereditaments  so  to  be  purchased,  as  the  Hereditaments  to  be 
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received  in  exchange,  to,  upon  and  for  tho  same  ases,  trusts  and  purposes, 
and  with,  under  and  subject  to  the  same  Powers,  Provisoes,  Conditions  and 
Agreements  as  were  thereby  directed  to  be  limited,  expressed,  declared  and 
contained  of  and  concerning  such  of  the  Hereditaments  to  bo  comprised  in 
such  Settlement,  which  should  be  so  sold  or  given  in  exchange. 

The  Testator  died  in  1792. 

By  Indentures  of  Lease  and  Release  of  the  8th  and  9th  of  April  1793, 
William  Manners^  who  had  then  become  Sir  William  Manners,  Bart.,  ratL 
fied  5ind  confirmed  his  Father's  Will,  in  order  to  avoid  the  expense  of  prov- 
ing it  in  Chancery  ;  and  he  and  the  Trustees  made  a  settlement  of  the  de- 
vised Estates,  conformable,  in  every  respect,  to  the  directions  of  the 
Will. 

•One  of  the  Trustees  having  died,  Charles  Butler^  Esq.  was  [  '88  ] 
appointed  a  Trustee  in  his  place. 

In  April  1824,  the  Trustees,  at  Sir  TT.  Manners*s  request,  agreed  with 
Robert  Bartram^  that  the  Osbournly  Estate  should  be  appointed  and  releas- 
ed to  him  in  exchange  for  certain  Lands  at  Buckminster  and  Sawston^  in 
Leicestershire  J  of  which  he  was  seised  in  Fee,  and  for  500^.  to  be  paid  to  him, 
by  the  Trustees,  out  of  the  Monies  in  their  hands  under  the  Trusts  of  the 
Will,  for  equality  of  exchange.  And,  accordingly,  by  Lease  and  Release, 
of  the  2l6t  and  22d  of  January  1828,  Bartram  conveyed  his  Lands  at 
Buckmin%ter  and  Sawston^  to  such  uses,  upon  such  Trusts,  for  such  intents 
and  purposes,  and  with,  under  and  subject  to  such  Powers,  Provisoes,  Con* 
ditions  and  Agreements  to,  upon,  for,  or  with,  under  and  subject  to  which 
the  same  ought,  as  Hereditaments  received  in  exchange  under  an  exercise 
of  the  Power  of  Exchange  contained  in  the  Will  of  Joha  Manners  and  tho 
Indenture  of  the  9th  of  April  1793,  to  stand  and  be  limited  and  settled,  in 
exchange  for  the  said  Premises  agreed  to  be  exchanged  for  the  same  :  and 
the  Release  contained  a  Proviso,  that  if  Bartram^  his  Heirs,  or  AsngnSy 
should,  without  his  or  their  default,  he  evicted  from  or  disturbed  in  the  pos- 
session of  the  Premises  intended  to  be  appointed  and  conveyed  in  exchange, 
it  should  be  lawful  for  him  and  them  to  enter  into  the  Hereditaments  and 
Premises  thereby  conveyed  in  ezchangsj  and  that  the  same  Hereditaments 
and  Premises  should,  thenceforth,  be  to  the  same  uses  as  if  the  now  stating 
Indentures  had  not  been  made. 

Bartram,  by  his  Will  dated  the  14th  of  January  1828,  after 
reciting  the  Agreement  with  the  Trustees,  •devised  all  his  Lands,     [  •89  ] 
Tenements  and  Hereditaments  situate  at  Buckminster  and  Saws- 
ton,  and  also  the  Farm,  Lands  and  Hereditaments  situate  at  Osbournly  agreed 
to  be  taken  by  him  in  exchange  from  the  Trustees,  to  the  Plaintiffs  in  Fee, 
in  Trust  to  perform  the  Agreement,  and,  for  that  purpose,  he  directed  that 
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the  Plaintiflfs  should  convey  and  assure  the  Hereditaments  and  EUates  situ- 
ate at  Sawston  and  Buckminzter^  to  the  Trustees  of  the  Settlement,  in  ex- 
change for  the  Hereditaments  and  Estate  situate  at  Oahournly.  and  that  the 
lastmentioned  Hereditaments  and  Estate  situate  at  Oibournlyy  should  be  con- 
veyed to  the  PlaiutifTs  their  Heirs  and  Assigns,  and  that  the  same  should  be 
subject  to  the  same  Trusts  as  he  should  therein  declare  as  to  his  Heredita- 
ments and  Real  and  Personal  Estates ;  and,  he  directed  that  his  Trustees 
should,  as  and  when  they  should  think  proper  and  convenient  after  his  de- 
cease, absolutely  sell  and  dispose  of  his  said  Hereditaments  and  Real  £s. 
tates,  and  collect,  get  in  and  convert  into  Money  bis  Personal  Estate,  and 
dispose  of  the  Money  to  arise  therefrom  in  manner  therein  mentioned. 

Bartram  died  on  the  29th  of  March  1828. 

By  Lease  and  Release  and  Appointment  of  the  Ist  and  2d  of  September 
1828,  after  reciting  that  the  Plaintiffs  had,  in  exercise  of  the  Trusts  reposed 
in  them  by  Bartram^ %  Will,  and  for  carrj'ing  into  effect  the  exchange,  re. 
quired  the  Trustees  of  the  Settlement  to  convey  the  Ozhournly  Estate,  and 
to  pay  t500Z.,  agreed  to  be  paid  by  way  of  equality  of  exchange,  to  them, 
and  that,  in  pursuance  of  the  Agreement  for  the  exchange,  Charles  Butler 
had  paid  to  the  Plaintiff  C.  Bartram^  out  of  the  Trust-monies  in 
[  •90  ]  his  hands,  the  sum  of  500?.,  'by  way  of  equality  of  exchange ;  the 
Estate  at  Oshournly  was  appointed  and  conveyed  by  the  Trustees 
of  the  Settlement,  and  by  Sir  W.  MannerSy  to  the  Plaintiffs  in  Fee,  upon 
and  for  the  Trusts  and  purposes  declared  by  BartrarrCs  Will. 

On  the  29th  of  November  1830,  the  Plaintiffs,  in  performance  of  their 
Trusts,  agreed,  with  the  Defendant,  to  sell  to  him  part  of  their  Testator's 
Estates,  including  the  Estate  at  Ozbournly^  for  12,500Z. 

The  Defendant  having  refused  to  perform  his  Agreement,  the  Bill  was 
filed  to  compel  a  Specific  Performance. 

The  Defendant,  in  his  Answer,  said  that  be  bad  no  objection  to  the  Plain, 
tiffs'  title,  except  that  the  exchange  made  by  R.  Bartram  with  the  Trustees 
of  the  Settlement,  and  so  carried  into  effect  as  befor  mentioned  was  not 
good  and  valid,  and,  therefore,  the  Plaintiffs  had  no  Title  to  the  Osboumly 
Estate :  that  the  grounds  upon  which  he  insisted  that  the  exchange  was  not 
valid,  and  had  not  been  legally  and  effectually  carried  into  effect,  were  that 
the  power  of  exchange  did  not  authorize  the  gift  of  any  Money  for  equality 
of  exchange,  and  that  the  Exchange  was  made  with  Robert  Bartram^  and 
that  be  performed  his  part  of  it,  while  the  exchange,  or  the  conveyance  to 
perfect  it,  was  made  to  the  Trustees  of  his  Will :  that  an  Exchange,  to  be 
valid,  ought  to  be  completed  by  and  between  the  same  Persons  or  Parties, 
and  not  by  one  Party  and  the  Representatives  of  the  other  Party :  that  he 
was  satisfied  with  the  Title,  except  in  respect  of  the  question  so  raised  by  him 
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as  to  the  validity  of  the  exchange.     And  he  submitted  that  the 
^Exchange  was,  under  the  circumstances  before  mentioned,  not  aa-     [  *91  ] 
thorized,  and  that  it  had  not  been  legally  and  effectually  carried  in- 
to effect ;  and  that  the  Plaintifis  had  not  a  good  Title  to  the   Osbournly 
Estate. 

Sir  ^.  Sugden  and  Mr.  Barber^  for  the  Plaintiffs : 

The  Purchaser  objects  to  complete  bis  purchase,  on  tho  ground  that  the 
Trustees  of  the  Settlement  of  April  1793,  (though  they  had  a  Power  of 
Sale  and  Exchange)  had  no  power  to  give  money  for  owelty  of  ex* 
change. 

Two  Estates  exactly  of  equal  values,  can  never  be  met  with,  and,  there- 
fore, it  is  incident  to  the  Power,  to  receive  Money  for  owelty  of  exchange. 
By  the  Common  Law,  Money  may  be  received  for  owelty  of  partition.  Tho 
Trustees  who  paid  the  500/.,  had  a  Power  of  Sale:  that  Sum,  thereforo, 
must  have  arisen  from  the  Sale  of  part  of  the  settled  Estates.  Dot  vf 
Preston  (a). 

Mr.  JPresion  and  Mr.  Lt/nch,  for  the  Defendant : 

This  is  quite  a  novel  Case,  both  in  point  of  practice  and  of  decision.  The 
transaction  was  partly  a  pucchase,  and  partly  in  exchange.  Powers  must 
be  strictly  pursued  ;  and  the  Parties  in  whom  a  Power  is  vested,  can  do 
only  what  the  Power  authorizes.  Here  the  Trustees  of  the  Settlement,  were 
not  authorized  lo  pay  any  Money  for  owelty  of  exchange. 

Under  an  exchange,  each  Party  must  have  a  right  of  re-entry  on  eviction : 
but,  in  this  Case,  if  eviction  takes  place,  the  whole  500/.  will  bo  lost. 

*Bartram  died  before  the  transaction  was  completed  ;  and,  if  an     [  *92  ] 
exchange  is  not  perfected  in  the  lifetime  of  both  Parties,  it  is  v6id(6). 
The  VicbChancbllor : 

There  is  no  objection  to  this  transaction  in  principle. 

The  exchange  in  this  case,  was  not  an  exchange  at  Common  Law,  nor  is 
it  subject  to  the  same  rules. 

The  remedies  which  the  Parties  have  in  case  of  eviction,  are  not  the  same 
as  the  Common  Law  gives,  but  are  provided  by  the  Covenants  in  their  Con, 
veyances.  If  either  of  the  Parties  to  an  exchange  at  Common  Law,  aliens 
the  Land  taken  by  him  in  exchange,  his  right  of  reentry  is  destroyed  (<?). 

No  analogy,  therefore,  exists  between  a  transaction  like  the  present,  and 
an  exchange  at  Common  Law  ;  and  the  fact  that  Mr.  Bartram  died  before 
the  Conveyance  to  him  was  executed,  does  not  affect  the  Case. 

As  the  500/.  has  been  paid,  and  tho  Lands  have  been  conveyed  to  his 
Trustees,  I  am  of  opinion  that  they  have  a  good  Title,  and,  consequently, 
the  Purchaser  is  bound  to  complete  his  purchase. 

(a)  7  B.  &  Cress.  8da.  (6)  Co.  Lit  60  b.  (c)  BiisfoitTs  Cm«,  4  Co.  Rep.  ISh 


94  GASES  IN  CHANGEBT. 


1833.— Gardner  r.  liatton. 


[  ^9'i  J  •Gardner  v.  Hatton*. 

1838:  2d  ApnX.^-SpeciJie  Let^aey, — Adempdoru 

Testator  bequeathed  7000/.  secured  on  Mortgage  of  an  Estate  at  TT.  belonging  to  72.  T.  Tho 
7,000/.  and  interest  were  received  after  the  date  of  the  Will,  hy  the  Tcstator^s  Agent,  on  his 
account,  and,  immediately  afterwards,  6.000/.  part  of  it,  was  invested  on  another  Mortgage* 
and  the  remainder  was  paid  into  a  Bank  in  which  the  Testator  had  no  other  Monies,  but 
was  afterwards  drawn  out  by  a  Person  to  whom  the  Testator  Iiad  given  a  Cheqne  for  the 
Amount.  Held  that  the  Legacy  was  specfic,  and,  notwithstanding  the  6,000/.  remainder  dae 
on  the  second  Mortgage  at  the  Testator's  death,  that  the  Legacy  was  wholly  adeemed. 

Philip  Gardner,  bj  his  Will  dated  the  9th  of  September  1822,  dovified 
certain  Real  Estates  u>  his  Son,  Philip  Thoma$  Gardner^  (the  Plaintiff) 
for  his  life,  and  then  expressed  hinaself  as  follovrs :  ^'  Also  I  give  and  devise 
the  Interest  of  the  Sum  of  26,183/.  lOs.  2d.  Stock,  standing  in  my  name  in 
'the  Three  per  Gent.  Consols,  also  I  give  and  devise  the  Interest  of  7,0002. 
secured  on  Mortgage  of  an  Estate  at  Worsttady  in  the  county  of  Norfolk^ 
belonging  to  Mr.  Rf)hert  Tuckj  also  I  give  and  devise  the  Interest  of  6,000Z. 
now  secured  on  Mortgage  of  an  Estate  at  Conway  in  the  County  of  Camar* 
voTij  belonging  to  the  late  Holland  WUUamMy  Esquire,  also  I  give  and  de- 
vise the  Interest  of  6,000{.  now  secured  on  Mortgage  of  an  Estate  at  Oar^ 
reglwyd  in  the  Isle  of  ^n^/^^^/belonging  to  Holland  Oriffithj  Esquire,  du^ 
ing  the  term  of  his  natural,  life,  then,  with  the  Interest  of  1,100/.  now 
secured  on  Mortgage  of  an  Estate  at  Berthlwyd  in  the  County  of  Merioneth^ 
belonging  to  Miss  Ellen  EvanSj  together  with  those  devised  above  to  my 
Son  Philip  Thomas  Gardner  during  the  term  of  his  life,  to  the  use  of  Charles 
Madt-yllj  Esquire,  and  the  Rev.  Charles  William  Burrellj  in  Trust,  after 
his  death,  to  go  with  the  Estate  to  the  firstborn  Son  of  the  body  of  my  Son 
lawfully  begotten,  and  to  the  Heirs  Male  of  the  body  of  such  Son  lawfully 
begotten,  and,  in  default  of  such  Issue  Male  of  such  Son,  to  the 
[  *94  ]  first,  second,  or  third,  and  all  and  every  the  other  *Son  or  Sons  of 
the  body  of  my  said  Son  lawfully  begotten."  And,  after  mak- 
ing several  other  Bequests,  the  Testator  gave  to  the  Plaintiff,  his  Watch  and 
Golden  Chain,  together  with  all  the  Remainder  and  Residue  to  be  consider- 
ed as  undisposed  of  and  go  to  him. 

The  Testator  died  on  tho  10th  of  September  1826. 

The  Bill  prayed  that  it  might  be  declared  that  the  the  Bequest  of  the 
7,000/.  secured  on  Mortgage,  &c.  was  specific,  and  was  adeemed  by  the 
Testator  calling  in  and  receiving  the  same  after  the  date  and  publication  of 
his  Will. 

The  Decree  referred  it  to  the  Master  to  inquire  and  state  whether  the 
sum  of  7,000/.  eecnred  on  Mortgage  as  m  the  Pleadings  mentioned,  was 
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paid  off  in  the  Testator's  lifetime,  and  now  and  to  whom  and  in  what  manner 
the  same  was  disposed  of,  with  liberty  to  state  special  circum.stances. 

'I'he  Master^s  Report  set  forth  an  Affidavit  made  by  C.  Pemberton,  of 
Cambridge^  Gentleman,  who  deposed  that  the  Testator's  Personal  Estate* 
at  the  time  of  making  his  Will,  consisted,  in  part,  of  a  Mortgage-debt  of 
TfiOOL  secured  as  mentioned  in  the  Will  :  that,  on  or  about  the  17th  of 
October  1825,  the  whole  of  the  Principal,  to«;eiher  with  an  arrear  of  Interest 
amounting  to  340/.  14«.  7(f.,  was  paid  off  by  Tuck,  and  received  by  the  Tes- 
tator's Solicitor  on  his  behalf,  after  the  Testator  had  executed  the  Re-convey- 
ance of  the  Mort^^age  ;  and  that,  immediately  afterwards,  6,000i.,  part  of 
the  Money  paid  off,  was  invested,  by  the  Testator's  Solicitor,  on 
another  Mortgage,  dated  the  18th  and  19th  •of  October  1825,  of  [  •SS  ]  ' 
a  Freehold  and  Copyhold  Estate  at  Hardwicke  in  Cambridgeshire ^ 
belonging  to  William  Bot/ston^  on  which  Security  the  6,000/.  had  ever 
since  continued  :  that,  on  or  about  the  17th  of  October  1825,  the  Testator 
opened  an  Account  with  Messrs.  Mortlock  <f  Sons^  Bankers  at  Cambridge^ 
on  which  day  the  residue  of  the  first  mentioned  Mortgage-debt,  amounting 
to  1,340/.  14».  7rf.,  was  paid  by  the  Testator's  Solicitor  into  the  hands  of 
Messrs.  Morthcksy  and  was  by  them  placed  to  the  Testator's  credit ;  that, 
on  or  about  the  7th  of  December  1826,  the  Testator  drew  out  the  sum  of 
1,340/.  14».  7rf.,  by  a  Check  payable  to  one  C.  Hart^  who  was  the  manag- 
ing articled  Clerk  and  Son-inlaw  of  the  Testator's  Attorney,  and  that  the 
same  Sum  was  placed  to  Hare^9  Credit  with  the  said  Bankers,  on  or  about 
the  same  7th  of  December  1825  :  that  no  other  sums  were  entered,  either 
to  the  debit  or  to  the  credit  of  the  Testator  with  the  said  Bankers,  on  or  be- 
tween the  17th  of  October  and  the  7th  of  December  1825  ;  that  no  security 
was  taken,  by  the  Testator  from  jETare,  for  the  1,340/.  148.  7(2.,  nor  was  any 
consideration  paid  or  given  for  the  same  :  that,  in  or  about  Trinity  Term 
1829,  the  Testator's  Executrix  commenced  an  action  against  Hare^  for  re- 
covery of  the  1,340/.  14«.  7rf.,  which  she  was  informed  Hart  had  never  ac- 
counted for,  but  the  action  abated  by  his  death,  and  his  Widow  proved  his 
Will  and  carried  with  her  the  whole  of  his  Property  to  America :  that  no 
direction,  to  the  Deponent's  knowledge,  was  given  by  the  Testator  that  the 
6,000/.  so  laid  out  as  aforesaid,  was  to  be  in  substitution  of  the  Mortgage 
paid  off  by  Tuck^  and  which  had  been  bequeathed  by  the  Will.  The  Master 
certified  that,  upon  consideration  of  the  matters  aforesaid,  he  found 
that  the  7,000/.  secured  to  the  Testator,  &c.,  was  •paid  off  in  his  [  •OB  ] 
lifetime,  and  that  the  Principal  and  Interest  were  received  by  his 
Solicitor  on  his  account ;  and  that,  subsequently  thereto,  6,000/.,  part  there- 
of, was  invested  by  the  Testator's   Solicitor  as  before  mentioned,  and  was  still 
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due  and  owing,  and  that  the  Besidae,  amounting  to  1,340Z.  14«.  7(2.,  was 
received  and  retained  by  Harty  and  was  still  due  from  his  Estate. 

Sir  E.  Sugden  and  Mr.  Bethell  for  the  Plaintiff,  said  that  the  Bequest  of 
the  7,0001.,  as  well  as  the  Bequests  that  preceded  and  followed  it,  was  clear- 
ly specific  :  and  that  the  only  question  was  whether  the  specific  Money  had 
been  reinvested :  that  the  Testator  had  not  laid  the  Money  by,  for  the  Leg- 
atee,  but  dealt  with  it  as  a  general  Fund :  that  he  had  laid  out  part,  and 
dealt  with  the  rest  as  part  of  his  general  Assets.  Fryer  y.  Morris  (a)  ; 
Barker  v.  Bayner  (6). 

Mr.  Treslove  and  Mr.  Cldng^  for  the  Defendant : 

This  is  a  demonstrative  Legacy.     The  Testator  gives  the  Interest  of  the 
7,000!.,  not  as  a  specific  Legacy,  but  as  a  Sum  then  out  on  Mortgage.     He 
meant  to  give  the  Interest  of  the  7,000/.,  wherever  it  might  be  found  at  his 
death.    The  Money  was  not  received  by  the  Testator,  but  by  his  Solicitor, 

on  his  behalf. 

Supposing  the  Bequest  to  be  specific,  it  appears,  from  the  manner  in 

which  the  Testator  disposed  of  the  Money,  that  he  intended  to  preserve 

it  for  the  Legatee.    The  6,0002.  was  laid  out  immediately  after  the  first 

Mortgage  was  paid  off :  the  dates  of  the  Deeds  show  that  it 

[  *97  ]       was  all  one  transaction.  The  second  Security  Vas  provided  before 

the  Money  was  received ;  and  the  1,3402. 14«.  Id.  was  paid  to  a 

Banker  in  whose  hands  the  Testator  had  no  other  money.     Coleman  v. 

Coleman  (c)  ;  Chaworth  v.  Beech  (i)  /  Le  Qriee  v.  Fineh  (e)  ;  Barker 

V.  Bayner  (/);   Aehbumer  v.  Maeguire  (y) ;  Gillaume  y.  Adderley 

(K)  ;  Eambling  v.  Lister  (t).     Swinb.  526,  Godolphin,  324. 

The  Vicb-Chancellor  : 

This  is  a  plain  Case. 

In  Ashburner  v.  Maeguire^  Lord  Tkuthw  held  diat  the  Legacy  was 
clearly  specific,  and  that  it  was  adeemed  to  the  extent  of  the  Dividend  which 
had  been  received  by  the  Testator  under  the  Commission ;  and  all  that  he 
decreed  was  that  the  Bond  should  be  delivered  up  to  the  Wife  and  Children, 
in  order  that  they  might  receive  the  Dividend  not  received  by  the  Testator, 
and  whatsoever  might  thereafter  be  payable,  out  of  the  Bankrupt's  Estate, 
in  respect  of  the  Debt.  But  he  did  not  direct  that  the  Legatees  should  be 
recompensed  out  of  the  general  Assets  of  the  Testator. 

In  Le  Qrice  v.  Fineh^  the  Master  of  the  BoUs  puts  it  thus,  that  the  Sum 
given  was  so  described  in  the  Will,  that  It  was  a  matter  of  indifference 
whether  it  remained  out  on  Mortgage  at  the  time  of  the  Testatrix's  death, 

(a)  9  VC8.  360.  (J)  6  Madd.  2  OS. 

(c)  2  Vc8.  C83.  (d)  A  Ves.  666.  («)  8  Mer.  60. 

( f)  2  Ross.  122,  on  appeal  Vol  VI  (^)  2  Bro.  C.  C.  lOS,  Me  IlL 

(A)  16  Vei.  884.  (i)  Amb.  401. 
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or  not,  and,  therefore,  the  circumstances  of  calling  it  in  did  not  aflfect  the 
Gift. 

•In  Barker  v.  Banner ^  no  Person  could  doubt  that  the  Policies  [  •OS  ] 
wore  specifically  given. 

The  Gases  cited  for  the  Defendant,  do  not,  as  it  seems  to  me,  affect  the 
present  question :  and  I  cannot  entertain  a  doubt,  seeing  how  the  Testator 
has  placed  this  Bequest,  that  it  is  as  much  a  specific  Gift,  as  the  Gift  of 
the  Dividends  of  the  Sum  of  Stock. 

I  must  take  it  that  every  thing  was  done  with  the  knowledge  of  the  Tes- 
tator. He  executed  the  Re-conveyance  to  the  Mortgagor ;  and  the  6,000i. 
was  laid  out  on  a  new  Security,  given  by  a  new  Person  ;  so  that  a  new 
Debt  was  constituted  ;  and  then  he  gave  a  Cheque  for  the  1,340Z.  149.  Id. 

to  Siare, 

My  Opinion  is  that,  when  the  Testator  received  the  whole  of  the  Debt, 
there  was  an  end  of  the  subject,  and,  consequently,  that  this  is  a  clear  Case 
of  Ademption. 


•Weigall  v.  Bromb.  [  ^99  ] 

1833:  letfa  and  18th  A^ny^-^miL-^Omstruetitm^'LeasehoUs  Jor  Lives, 

A  Testator,  seised  of  Freeholds  and  Copjholds  in  Pee,  and  Leaseholds  for  Lives,  deyised  **  aU 
his  Real  Estate  whatsoever  and  wheresoeyer."  Ileld  that  the  Copyholds  and  Leaseholds 
for  Lives,  as  well  as  the  Freeholds  in  Fee,  passed,  notwithstanding  some  parts  of  the  WiU 
were  inapplicable  to  ihem. 

Testator  gave  to  his  Son,  in  case  he  should  live  to  attain  21,  snch  part  of  his  Real  Estate  as 
his  Son  should  choose,  bat  not  exceeding  the  yearly  yalne  of  350/.,  and,  to  his  Daughter, 
such  part  of  his  Real  Estate  as  should  remain  after  his  Son  should  have  made  his  choice,  or 
of  the  whole  of  his  Real  Estate  in  case  his  Son  should  not  live  to  choose  his  part,  as  she 
should  choose,  but  not  exceeding  the  yearly  value  of  360/.  Held  that  the  Son  was  entitled 
to  priority  of  choice,  on  attaining  91,  and  that  there  was  to  be  no  apportionment,  although 
he  might  not  leave  for  the  Daughter  Lands  of  the  yearly  value  of  360/. 

Annuity, — Testator  gave  an  Annuity,  payable  half-yearly,  to  his  Son  for  his  Maintenance 
.  and  Education  until  he  attained  21,  and  another  Annuity,  payable  in  like  manner,  to  his 
Daughter,  (who  was  adult)  during  the  Son's  minority.  Held  that,  as  the  Sou  was  entitled 
to  a  proportional  part  of  his  Annuity,  from  the  last  half-yearly  day  of  payment  up  to  his  at- 
taining 21,  the  Daughter  was  entitled  to  a  like  proportional  part  of  her  Annuity. 

Charles  Bbome  made  his  Will,  dated  the  18th  of  December  1828,  as 
follows :  ^^  I  give  and  devise,  unto  Sir  OharleB  Saxtan^  Bart,  all  my  Real 
Estate  whatsoever  and  wheresoever,  to  hold  the  same  unto  and  to  the  use  of 
the  ssud  Sir  Charle»  Saxton  and  his  Heirs,  until  my  Son,  Oharles  John  By- 
ihesea  Brome  shall  attiun  the  age  of  21  years,  or  shall  depart  this  life  un- 
der that  age,  upon  Trust  to  receive  the  Bents  and  Profits  thereof,  and, 
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thereout,  to  pay  and  apply  the  yearly  Sum  of  400J.,  or  so  much  thereof  as 
he  shall,  in  his  discretion,  think  proper,  for  the  Maintenance  and  Sducation 
of  my  said  Son  Charles  John  Bythesea  Brome  until  he  shall  attain  the  age 
of  21  years,  and  to  lay  out  the   Surplus  of  such  400i.  a  year,  if 
[  •100  ]     any,  in  the  purchase  of  Bank  Annuities,  inliis^own  Name,  to  •ac- 
cumulate lor  the  benefit  of  ray  said  Son  Charles  John  Bythe%ea 
Brome  ;  and  I  will  and  direct  the  same   Bank   Annuities  to  be  transferred 
to  my  said  Son  upon  his  attaining  the  said  age  of  21  years :  but,  in  case  ho 
shall  depart  this  life  under  the  said  a^e,  then  I  direct  that  the  same  Bank 
Annuities,  and   all  accumulations  thereof  shall   fall  into  the  Residue  of  my 
Personal  Estate  and   be  disposed  or  accordingly :  And  ufion  further  Trust, 
with  and  out  of  the  remainder  of  the  said  Rents  and  Profits,  to  pay  to  my 
Daughter,    Cecilia  Byihesea  JSro/z/e,  such  Sum  of  Money,  yearly,  as  with 
the  Dividends  and  Interest  of  the  Sums  of  833Z.  68.  Hd,  Bahk  Three-and-a- 
Haif  per  Cent.  Annuities,  and  663/.  8^.  4c?.  Bank  Thre<;  per  Cent.  Reduc- 
ed Annuities  to  which  she  became  entitled,  upon  her  attaining  the  age  of  21 
years,  under  the  Will  of  her  late  Mother,  and  which  was  transferred  to  her 
accordingly,  will  make  up  to  her  the  clear  annual   Sum  of  400Z.,  payable 
half-yearly  on  the  25th  day  of  March,  and  29th  day  of  September  in  every 
year,  during  the  Minority  of  my  said  Son,  the  first  half-yearly  payment  to 
be  made  on  such  of  those  days  as  shall  first  happen  after  my  decease ;  and, 
as  to  all  the  Residue  of  the  Rents,  Issues  and  Profits  of  my  said  Real  Es- 
tate until  my  said  Son  shall  attain  the  age  of  21  years  or  until  his  death 
under  that  age,  I  direct  that  my  said  Trustee  shall  stand  possessed  thereof 
upon  the  same  or  the  like  Trusts  as  are  hereinafter  declared  and  contained 
with  respect  to  the  Residue  of  my  Personal  Estate.    And,  in  case  my  son 
Charles  John  Bythesea  Brome  shall  live  to  attain  the  age  of  21  years,  then 
I  give,  devise  and  bequeath  unto  my  said  Son  Charles  John  Bythesea 
Brome^  all  my  Freehold  Estate  situate  at  Croom^s  Hill  Greenmch,  in  the 
County  of  Kenty  to  hold  the  same  unto  and  to  the  use  of  my 
[  •lOl  ]     •said  Son,  his  Heirs  and  Assigns  for  ever.     I  also  give  and  de- 
vise, unto  my  said  Son,  so  much  and  such  part  of  my  other  Real 
Estate  as  my  said  Son  shall  choose,  but  not  exceeding,  by  the  yearly  Rents 
and  Profits  thereof,  the  yearly  value  of  3502.,  to  hold  such  part  of  my  said 
Real  Estate  as  shall  be  so  chosen  by  him  as  aforesaid,  unto  and  to  the  use 
of  my  said  Son  and  his  Assigns,  for  his  life,  without  Impeachment  of 
Waste ;  and,  from  and  after  the  determination  of  that  Estate  in  his  life- 
time, to  the  use  of  the  said  Sir  Charles  Saxton  and  his  Heirs,  during  the 
natural  life  of  my  said  Son,  upon  Trust  to  preserve,  &c. ;  and,  from  and 
immediately  after  his  decease,  I  give  and  devise  the  same  Hereditaments 
and  Premises  unto  and  to  the  use  of  all  and  every  the  Children  of  my  said 
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Son  lawfully  to  be  begotten,  equally  to  be  divided  between  them  as  Tenants 
in  Common,  and  the  Heirs  of  their  respective  Bodies  lawfully  issuing ;  and, 
in  case  there  shall  be  a  failure  of  Issue  of  the  Body  or  Bodies  of  any  such 
Children,  then,  as  to  the  Part  or  Share,  Parts  or  Shares,  as  well  original  as 
accruing,  of  him,  her  or  them  whose  Issue  shall  so  fail,  to  the  use  of  the 
Survivors  or  Survivor  of  such  Children,  equally  to  be  divided  between  them 
(if  more  than  one)  as  Tenants  in  Common,  and  to  the  Heirs  of  their  re- 
spective Bodies  ;  and,  in  default  of  such  Issue,  then,  as  to  one  Moiety  of 
the  said  Hereditaments  so  to  be  chosen  by  my  said   Son  as  aforesaid,  to  the 
same  uses,  and  upon  the  same  Trusts,  for  the  Benefit  of  my  Daughter  Ma- 
ry Agne%  Bytheua^  now  the  Wife  of  Samuel    William  Bytheaea,  apd  her 
Child  or  Children,  as  are  declared  with  respect  to  certain  Messuages  or 
Tenements   and  Hereditaments  in  Fleet-street  and  Johnson* $-court  in  the 
City  of  London^  by  the  Settlement  made  previous  to  her  Mar- 
riage •with  the  said  Samuel  William  BytheBta^  or  such  of  them     [  •102  ] 
as  shall  be  then  existing  or  capable  of  taking  effect ;  and,  as  to 
the  other  Moiety  of  the  said  Hereditaments,  I  give  and  devise  the  same  un- 
to my  said  Trustee  and  his  Heirs,  the  same  or  the  like  uses  as  are  here- 
inafter mentioned  with  respect  to  such  part  of  the  remainder  of  my  said 
Real  Estate  as  shall  be  chosen  by  my  said  Daughter  Cecilia  Bythesea  Brome 
as  hereinafter  mentioned :  and   I  hereby  direct  that,  from  and  after  my 
said  Son  Charles  John  Bythesea  Brome  shall  attain  the  age  of  21  years,  and 
shall  have  made  his  election  as  aforesaid,  or  from  and  after  his  decease,  in 
case  he  shall  happen  to  depart  this  life  without  having  attained  his  said 
age  of  21  years,  then,  I  give  and  devise  unto  my  said  Daughter  Cecilia 
Bythesea  Brome^  so  much  and  such  part  of  my  said  Real  Estate  as  shall 
remain  after  my  said  Son  shall  have  made  his  choice,  or  of  the  whole 
of  my  said  Real  Estate  in  case  my  said  Son  shall  not  live  to  choose  his 
part,  as  she,  my  said  Daughter,  shall  choose,  but  also  not  exceeding,  by 
the  yearly  Rents  and  Profits  therefore  the  yearly  Value  of  360Z.,  to  hold 
the  said  Hereditaments  so  to  be  chosen  by  her  as  aforesaid,  unto  and  to 
the  use  of  my  said  Daughter  Cecilia  Bythesea  Brome  and  her  Assigns,  for 
her  life,  without  Impeachment  of  Waste  ;  and,  from  and  after  the  determin- 
ation of  that  Estate  by  any  means  whatsoever  in  her  life-time,  to  the  use  of 
the  said  Sir  Charles  Sazton  and  his  Heirs,  during  the  life  of  my  said  Daugh- 
ter, upon  Trust  to  preserve,  &c. ;  and,  from  and  after  her  decease,  to  the  like 
uses  for  the  benefit  of  her  Child  or  Children  lawfully  begotten,  and  with  the 
like  Remainders  over  for  the  Benefit  of  the  Survivors  or  Survivor  of  them  as 
are  hereinbefore  limited  for  the  Benefit  of  tho  Child  or  Children 
•of  my  said  Son  Charles  John  Bythesea  Brome;  and,  in  default     [  '108  ] 
of  such  Issue,  then,  as  to  one  Moiety  of  the  said  Hereditaments 
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and  Premises,  to  the  same  uses  as  are  hereinbefore  declared  as  to  the  Here- 
ditaments given  and  devised  unto  my  said  Son,  Charles  John  Bythesea 
Bromey  and  his  Child  and  Children,  and  with  the  like  Remainders  over  on 
failure  of  such  Issue  ;  and,  as  to  the  remaining  Moiety  or  Half-part,  to  the 
same  uses  and  upon  the  same  Trusts  for  the  Benefit  of  my  said  Daughter 
Mary  Agnes  Bythe%ea  as  are  declared,  with  respect  to  the  said  Messuages 
or  Tenements  and  Hereditaments  in  Fleet-street  and  John^s-courtj  by  the 
said  Indenture  of  Settlement:  and  I  hereby  authorize  and  empower  the 
said  Sir  Charles  Saxton^  his  Executors  or  Administrators,  during  the  Mi- 
nority of  my  said  Son  Charles  John  Bythesea  Brome^  and  from  and  after 
he  shall  attain  the  age  of  21  years,  then  I  authorize  and  empower  my  said 
Son  and  my  said  Daughter,  during  their  respective  lives  and  the  said  Sam- 
uel William  Bythesea  and  Mary  Agnes  Bythesea  his  Wife,  when  they  shall 
be  in  possession  of  the  said  Hereditaments  and  Premises  hereinbefore  devis- 
ed to  them  respectively,  to  make  any  Lease  or  Leases,  or  to  join  in  making 
any  Lease  or  Leases  of  any  part  or  parts  of  the  said  Hereditaments  and 
Premises,  for  any  term  or  number  of  years  not  exceeding  14  years,  so  as 
upon  every  such  Lease  there  be  reserved  the  most  improved  yearly  Rent 
that  can  be  reasonably  obtained  for  the  same,  payable  half-yearly  or  quar- 
terly, without  taking  any  Fine  for  granting  the  same,  and  so  as  in  evey  such 
Lease  there  be  contained  a  Clause  for  re-entry  in  case  of  non-payment  of 
the  Rent  or  non-performance  of  any  of  the  Covenants  therein  contained ; 

and  so  as  the  Tenant  or  Tenants  of  such  Lease  or  Leases  do  ex- 
[  *104  ]     ecute  'counterparts  thereof  respectively.    And,  as  to  all  the 

Residue  of  my  Real  Estates  whatsoever,  and  wheresoever,  after 
answering  the  purposes  aforesaid,  I  give  and  devise  the  same  unto  the  said 
Sir  Charles  Saxton^  his  Heirs  and  Assigns,  upon  Trust  that  he  the  said  Sir 
Charles  Saxtouy  or  his  Heirs,  clo  and  shall,  as  soon  as  conveniently  may  be 
after  my  said  Son  shall  have  attained  his  said  age  of  21  years,  or  after  his 
decease  in  case  he  shall  die  under  that  age,  sell  and  dispose  of  the  same, 
together  or  in  parcels,  for  the  best  price  or  prices  that  can  be  got  for  the 
same  :  and,  for  facilitating  such  Sale,  I  do  hereby  declare  that  the  Receipt 
or  Receipts  of  my  said  Trustees  for  the  Purchase-money,  shall  be  a  good 
and  sufficient  Discharge  &c. ;  and  do  and  shall  lay  out  and  invest  the  Mon- 
ey arising  from  such  Sale  or  Sales,  in  the  purchase  of  Bank  Three  per  Cent. 
Consolidated  or  reduced  Annuities,  in  the  names  of  my  Executor  and  Exec- 
utrix, upon  the  Trusts  hereinafter  mentioned  respecting  the  Residue  of  my 
Personal  Estate.  And,  as  to  all  the  rest,  residue  and  remainder  of  my 
Money,  Money  in  the  Public  Funds,  Securities  for  Money,  Mortgages  in 
Fee  and  for  years,  and  the  Hereditaments  and  Premises  therein  comprised 
for  all  my  Estate,  Right  and  Interest  therein,  Ooods  and  Chattels  and  Per- 
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Bonal  Estate  whatsoever  and  wheresover,  after  payment  of  my  Debts,  Fu- 
neral and  Testamentary  Expenses,  I  give  and  Bequeath  the  same  unto  the 
said  Sir  Charles  Saxtan  and  my  said  Daughter  Cecilia  Bythe%ea  Brome; 
their  Executors  and  Administrators,  upon  Trust  to  call  in  and  receive  all 
such  part  or  parts  of  my  said  Personal  Estate  as  shall  not,  at  the  time  of 
my  death,  consist  of  Money  in  the  Public  Funds,  and  to  lay  out  and  invest 
the  same  in  Bank  Three  per  Cent.  Consolidated  or  Reduced  An- 
nuities, in  ^their  own  names,  and  to  stand  possessed  of  such  An-     [  *105  ] 
nuities  when  purchased,  and  of  all  other  my  Personal  Estate,  up- 
on Trust  to  transfer  one  Third  Part  thereof  unto  my  said  Son  Charles 
John  Bytheeea  Bromtj  upon  his  attaining  the  age  of  21  years,  and,  u;itii  he 
shall  attain  that  age,  upon  Trust  to  receive  the  Dividends  and  Interest  there- 
of, and  to  apply  the  same  or  so  much  thereof  as  they  shall  think  proper  for 
the  Maintenance  and  Education  of  my  said  Son  during  his  Minority,  and  to 
lay  out  the  Surplus  thereof  ^if  any)  in  the  purchase  of  other  Bank  Annui- 
ties, to  accumulate  for  the  benefit  of  the  Person  or  Persons  who  may  event- 
ually become  entitled  to  the  Capital  from  whence  such  Surplus  shall  have 
arisen  :  and  in  case  my  said  Son  shall  depart  this  life  under  the  age  of  21 
years,  then  upon  Trust  to  transfer  one  Moiety  of  the  said  Third  Part  of  the 
said  Residue  of  my  Estate,  unto  the  Trustees  of  the  said  Settlement  made 
on  the  Marriage  of  my  said  Daughter  Mary  Agnes  Bythesea^  upon  Trusts 
therein  mentioned  concerning  the  Sums  of  833Z.  6«.  Sd.  Bank  Three-and-a- 
Half  per  Cent.  Annuities  and  663Z.  Ss.  4(2.  Bank  Three  per  Cent.  Reduced 
Annuities  therein  comprized,  and  upon  Trust  to  transfer  the  other  Moiety  of 
the  said  Third  Part  of  the  said  Residue  of  my  Estate,  unto  my  Daughter 
Cecilia  Bythesea  Brome^  her  Executors,  administrators  and  Assigns,  for  her 
own  use  and  benefit;  and,  as  to  one  other  Third  Part  of  the  said  Residue 
of  my  estate,  upon  Trust  to  transfer  the  same  unto  my  said  Daughter  Ceci* 
lia  Bythesea  Brome^  her  Executors,  Administrators  and  Assigns,  for  her  own 
use  and  benefit :  and,  as  to  the  remaining  Third  Part  of  the  said  Residue 
of  my  estate,  upon  Trust  to  transfer  the  same  unto  the  said  Trus- 
tees of  the  said  Settlement  made  on  the  Marriage  of  my  *said     [  *106  ] 
Daughter  Mary  Agnes  Bythesea  Brome,  to  bo  held  by  them  up- 
on the  same  Trusts  as  are  therein  mentioned  as  to  the  said  several  Sums  of 
Bank  Annuities  hereinbefore  mentioned.      And  I  appoint  the  said    Sir 
Charles  Saxton  and  my  Daughter  Cecilia  Bythesea  Brome  Executor  and 
Executrix  of  this  my  Will." 

The  Testator  died  on  the  26th  of  April  1830,  leaving  C.  J.  Bythesea 
Brome  his  eldest  Son,  his  Heir-at-Law  and  Customary  and  Gavelkind  Heir, 
and  his  two  Daughters  named  in  his  Will,  him  surviving.  Cecilia  Bythesea 
Brome  afterwards  married  the  Plaintiff  H.  Weigall. 
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The  Testator  at  his  death  was  seised  of  a  Freehold  Estate  at  CroorrCB 
Silly  Oreenwiehj  of  the  yearly  value  of  87Z.,  of  Freehold  Estates  of  In- 
heritance, exclusive  of  the  Croom^a  Hill  Estate,  of  the  yearly  value  of 
4462.  of  Leasehold  Estates  for  Lives,  perpetually  renewable  by  Custom, 
held  under  Leases  granted  by  the  Bishop  of  London^  of  the  yearly  value  of 
128/.,  of  Copyholds  of  Inheritance,  of  the  yearly  value  of  136/.,  and  of  a 
Leasehold  Estate  for  years,  perpetually  renewable  by  Custom,  of  the  yearly 
value  of  19/.,  being,  exclusive  of  the  Oroom^s  Hill  Estate,  of  the  yearly 
value  of  729/.  in  the  whole. 

C.  J.  B.  Brome  attained  21  on  the  22d  of  September  1832  ;  and  Sir 
Charles  Saxton  had  paid  to  him  or  applied  for  his  use,  800/.  on  account  of 
the  allowance  of  400/.  a  year  for  his  maintenance  and  education  during  his 

minority. 
[  no?  ]  On  the  10th  of  October  1832,  C.  J.  B.  Brome  served  •Sir 
Charles  Saxton  with  a  written  Notice,  stating  that,  under  the 
authority  given  to  him  by  the  Will  of  his  late  Father,  he  elected  to  take,  as 
his  portion  of  the  Estates  therein  comprised,  the  parts  therein  specified  of  the 
Freeholds  and  Copyholds  of  Inheritance  and  Leaseholds  for  Lives,  and 
which  were  then  let  at  the  yearly  rent  of  860/. 

The  Bill  was  filed  by  Mr.  and  Mrs.  fVeigall  against  ''C.  J.  B.  Brome^ 
Mr.  and  Mrs..  Bythesea^  Sir  (7.  Saxton  and  others,  stating  that  the  Plaintiff, 
Mrs.  Weigally  was  entitled,  out  of  the  Rents  of  the  Real  Estates,  after  ap- 
plying the  400/.  a  year  for  the  Maintenance  and  Education  of  C.  J*.  B. 
Brome  J  to  have  made  up  to  her  the  difference  between  the  Amount  of  the 
Dividends  of  the  two  Sums  of  Stock  and  400/.  a  year,  during  the  Minority 
of  C.  J.  B.  Brome :  that  C.  J.  B.  Brome  had  acted  upon  the  Election  con- 
tained in  the  Notice,  by  dealing,  as  Owner,  with  some  of  the  Estates  comprised 
therein :  that  there  had  been  variations  in  the  Annual  Value  of  the  Estates  at 
the  respective  times  of  the  Testator's  death,  O.  J,  B.  Brome  attaining 
21,  and  of  his  making  his  Election  ;  and  that  doubts  had  arisen  as  to  the  time 
when  the  value  of  the  Estates  ought  to  be  taken,  in  regard  to  the  Election 
given  by  the  Will  to  (7.  Jl.  B.  Brome,  and  also  as  to  what  Estates  passed 
by  the  Will,  and  the  periods  during  which  the  Annuities  ought  to  be  paid, 
and  as  to  whether  (7.  J.  B.  Brome^  first,  and  Mrs.  WeigaU,  afterwards,  in 
selecting  Estates  of  the  annual  value  of  350/.  and  360/.,  ought  to  have  regard 
to  the  Annual  Value  thereof  at  the  death  of  the  Testator,  at  the  time  when  C. 
J,  B.  Brome  attained  21,  or  at  the  time  of  making  such  selection. 
[  *108  ]  *The  Bill  prayed  that  the  Will  might  be  established  and  the 
Trusts  performed ;  and  that  it  might  be  declared  which  of  the 
Testator's  Estates  passed  by  his  Will ;  and  that  an  Account  might  be  taken 
of  what  accrued  due,  during  O.  Jl  B.  Bromie  Minority,  in  respect  of  the 
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4001.  a  year,  and  of  the  Sum  which  would,  with  the  Dividends  of  the  two 
Sums  of  Stock,  make  the  Annnal  Sum  of  4002.,  and  that  what  should  be 
found  due  on  th<^e  Accounts,  mi;;ht  be  paid  to  C.  J.  B.  Brome  and  Mrs. 
Wtigall  respectively,  out  of  the  Rents  received  by  Sir  C.  Saxton;  and  that 
U  might  be  declared  that  C.  J,  B.  Brome  had  made  his  Election  as  to  the 
parts  of  the  Estates  which  he  was  entitled  to  select,  and  that  Mrs.  Weigall 
might  be  at  liberty  to  select,  out  of  the  remainder,  Estates  of  the  Annual 
Value  of  8602. 

C.  J.  B.  Brome  J  by  his  Answer,  subnitted  that  the  Testator's  Copyhold 
Estates,  Leaseholds  for  Lives,  and  Leaseholds  for  Years,  were  not  Real 
Estates  according  to  the  true  construction  of  the  Will,  and  did  not  pass  there- 
by :  he  admitted  that  the  Estates  were,  at  the  Testator's  death,  of  the  An- 
nual Value  of  7292.,  but  that  the  Rents  had  been  since  reduced :  he  sub* 
mitted  that  he  was  entitled  to  a  proportionate  part  of  the  4002.  a  year,  for 
the  time  between  the  26th  of  April  1832  and  the  22d  of  September  in  the 
same  year,  when  he  attained  21 ;  and  he  submitted  that,  if  the  Notice  in- 
cluded any  Estates  not  well  devised,  he  ought  not  to  be  concluded  thereby, 
and  he  denied  that  he  had  dealt,  as  Owner,  with  any  of  the  Estates  compris- 
ed therein,  otherwise  than  by  agreeing  to  let  one  of  those  Estates  for  14  years, 
and  by  receiying  some  of  the  Rents. 

Sir  a.  Sugden  and  Mr.  Knight^  for  the  Plamtiflb : 

The  questions  in  this  Case  are  1st,  what  passed  by  *the  devise     [  *109  ] 
of  the  Testator's  Real  Estates :  2d,  how  long  the  Annuity  to 
Mrs.   Weigall  ought  to  be  ptdd :  and  8d,  at  what  time  the  Property  ought 
be  valued. 

1st.  No  one  disputes  that  the  Freeholds  of  Inheritance  pass  ;  and  there 
can  be  no  doubt  that  the  Copyholds  and  the  Leaseholds  for  Lives  will  pass 
by  the  words  *^  my  other  Red  Estate."  Doe  v.  Ludlam  (a),  FUzrog  y. 
Howard  (Jti).  In  Sheffield  y.  Lwd  Midgrave  (c),  the  Judges  held  that  the 
words  *^  Real  Estate,''  would  include  Leaseholds  for  Lives,  unless  a  contrary 
intention  appeared  from  the  context. 

The  only  question  is  as  to  the  Leaseholds  for  Years.  Now  it  is  apparent, 
on  the  face  of  the  Will,  that  the  Testator  intended  to  pass  all  his  Lands. 
The  Residuary  Clause  does  not  seem  to  be  intended  to  apply  to  the  Lease- 
holds; for  the  Testator  directs  the  Residue  to  be  sold;  and,  as  the 
Leaseholds  lie  intermixed  with  his  other  Estates,  he  could  not  intend  that 
Clause  to  apply  to  them.  These  Leaseholds  are  Real  Estate,  although  the 
Testator  had  only  a  chattel  mterest  in  them. 

(a)  7  BiDg.  S76.  (6)  •  Bum.  225.  (c)  6  T.  R.  671. 
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2d.  Mrs.  WeigalVn  Annuity  was  intended  to  be  given  in  the  same  way  as 
tbat  provided  for  the  Son  ;  and  his  Annuity,  being  for  his  Maintenance  and 
Education,  would,  certainly,  be  payable  for  the  time  between  the  last  half* 
yearly  day  of  payment  and  his  attaining  21.  The  Testator  must  have  meant 
that  the  Annuities  given  to  his  two  unmarried  Children,  should  continue 
payable,  until  the  division  of  his  Property  should  take  place,  when  they 
would  be  otherwise  provided  for. 

[  *110  ]  *3d.  The  period  at  which  the  Property  ought  to  be  valued,  is 
the  death  of  the  Testator. — ^In  making  a  Will,  a  person  always 
looks  to  the  then  value  of  his  Property,  especially  in  such  a  case  as  this, 
where  the  intention  of  the  Testator  seems  to  be  to  make  a  fair  Division  of 
his  Property.  The  longer  the  period  is  postponed,  the  more  uncertain  must 
be  the  Division. — Hj  the  terms  of  the  Will,  it  is  evident  that  the  Testator 
contemplated  that  there  would  be  Estates  to  the  amount  of  3502.  a  year 
fQT  the  Son,  and  to  the  amount  of  8601.  for  the  Daughter,  and,  if  there 
should  be  found  not  to  be  sufficient  for  both,  there  must  be  an  Apportionment. 

Mr.  Barber  for  the  Defendants,  Mr.  and  Mrs.  ByiheMea^  contended  that 
the  Leaseholds  for  Years  passed  by  the  Residuary  Clause. 

[The  Viee-  Chaneellw  :*-The  Case  of  Dob  v.  LMum  decides  that  Copy* 
holds  will  pass  by  a  general  Devise  of  Real  Estate.  The  Leasehdds  for 
Years  clearly  pass,  not  by  the  devise  of  the  Beal  Estate,  bat  by  the  Resid- 
uary Clause.  And  it  is,  I  think,  manifest  from  the  words]  of  the  Will,  that 
the  Son  is  to  elect  when  he  attains  21,  and  that  the  Dauj^ter  can  elect  only 
out  of  the  Remainder  of  the  Real  Estate.] 

Mr.  Pepy9  and  Mr.  PhilUmorej  for  the  Defendant  C.  J.  B.  Brome : 

The  Testator  by  devising  his  Real  Estates  to  Sir  O.  Saxton  and.his  Heirs, 

until  his  Son  shall  attain  21 ;  and,  in  other  parts  of  the  Will,  he  speaks  of 

Real  Estate.    After  devbing  his  Freehold  Estate  at  CroonCe  Hill  to  hia 

Son  and  his  Heirs,  he  ^ves  to  him  so  muoh  of  his  other  Red 

[  *111  ]    Estate.    He  must  be  considered  as  ^meaning,  by  those  words 

his  Real  Estate  of  the  same  description  in  other  places,  and  the 

Feosimple  Estates  will  answer  the  words  of  the  Will  without  including  the 

Leaseholds  for  Lives.    If  a  Testator  devises  all  his  Zoncb,  Leaseholds  for 

Lives  will  pass :  but  all  the  anthoritiee  tend  to  prove  that  tiiey  will  not  pass 

under  the  general  words  '^  Real  Estate."    Those  words  are  in  no  way  ap* 

plicable  to  them.    An  Estate  jx^ur  antrt  vitj  was  not  considered  by  the  Law 

as  property :  it  went  to  a  general  Occupant,  and  was  no  longer  Property 

when  the  Grantee  died.    There  might  be  a  Person  named  to  take  after  the 

first  Grantee,  as,  for  instance,  the  Heir  or  the  Executor :  but  he  came  in 

not  as  inheriting  from  the  Grantee^  but  as  answering  the  words  of  the 
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Gcant.  Ripley  Y.  Watenvarth  (^d).  An  EstBitQ  potur  antre  vie  required  ft 
distinct  Statute  to  enable  the  Owner  to  devise  it.  If  it  is  not  devised  it  is 
Personal  Estate.    The  Law  never  recognised  it  as  Real  Estate. 

Then  how  are  the  Limitations  in  the  Will  consistent  with  the  Leasehold 
Property?     The  Testator  has  made  a  provision  for  his  Family  for  sa 
long  a  period  as  the  rules  of  Law  will  permit ;   but  he  has  not  given  any 
direction  as   to  the  renewal  of  the   Leaseholds.    He  never  could  have 
intended  the  Limitations  in  his  Will  to  extend  to  perishable  Interest, 
or  else  he  would  have  provided  for  the  continuance  of  them  by  renew- 
al.    In  the  devise  to  the  Children  of  his  Son,  he  uses  the  word  Ser$ 
ditaments.    His  own  Children  are  the  Persons  for  whose  lives 
the  Leases  were  granted  (e).    Now  there  *are  Limitalions  to    [  *112  ] 
the  Children  of  every  one  of  the  Testator's  Children ;  and,  con- 
sequently, those  Limitations  must  take  effect,  as  to  the  Children  of  the  sur> 
vivor,  just  at  the  moment  when  all  Interest  in  the  Property  determines. 

The  Case  of  Fittroy  v.  Hatoard  does  not  lead  to  the  decision  which  the 
Court  is  called  upon  to  make  on  behalf  of  the  PlaintiSs.  There  the  Testa- 
tor devised  ^^  all  and  every  his  Lands,  Tenements  and  Hereditaments  what- 
soever, situate  and  being  in  the  several  Counties  of  Middlctexy  Hereford 
and  QIoueesteTj  any  or  either  of  them,  and  all  other  his  Real  Estate."  So 
that  there  wiss  a  Local  description,  and  the  words  "  Lands,  Tenements  and 
Hereditaments"  were  also  used ;  and  the  question  was  not  whether  the 
words  ^'  Beal  Estate"  would  pass  the  Leasehold  Property,  but  whether  the 
words  ^'  Lands,  Tenements  and  Hereditaments,  &c."  would  pass  it ;  and 
Lord  Lyndkunt  deoiided  tjiat  it  did  pass  by  those  words :  all  that  be  said 
with  respect  to  the  words  ^^  Real  Estate,"  was  that  they  did  not  cut  down 
the  words  ^^  Lands,  Tenements  ai^d  Hereditapients."  In  Thompion  v.  Lady 
Lawley  (/),  Lord  Eldon^  C  J.  says :  ^'  When  we  find  Limitations  in  a 
Will  inapplicable  to  Personal  Estate,  thou^  we  are  not  thereby  authorized 
to  say  that  the  Personal  Estfite  flball  not  pass,  provided  the  Testator  has 
used  words  clearly  sufficient  to  pass  it  yet  the  acknowledged  inapplicability 
of  those  Limitations  to  PersoniJ  Estate,  is  a  circumstance  from  which  the 
btent  may  be  collected,  if  the  words  of  devise  are  ambiguous.  In  an  aor 
curate  sense,  wbon  a  man  says  *^  my  Lands  and  Hereditaments," 
he  means  those  which  are  ^throughout  his  own.  When,  there-  [  *113  ] 
fore,  we  see  Limitatioos  which  apply  to  Real  Estate  as  distin- 
guished from  Personal  Estate,  or  even  when  we  find  that,  by  holding  the  lat* 

id)  7  Vcs.  425. 

(e)  It  did  not  appear  from  the  Brief,  that  this  was  so,  or  that  the  Leaseholds  for  Years  were 
iatermixed  with  other  Estates,  as  wu  stated  in  the  Argument  for  the  Plaintiffs. 
(/)  a  Bos.  lb  Pol.  sot.  <S^  iSt 
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ter  to  be  included  in  the  general  Devise,  the  wish  imputed  to  the  Testator 
to  give  it  to  the  same  Person  as  the  Freehold,  may  not,  by  virtue  of  such 
limitations,  be  gratified  for  above  one  moment,  we  may  consider  the  nature 
of  the  Limitations  as  affording  strong  evidence  that  the  Testator  really  had 
not  the  intention  that  the  Personal  Estate  should  pass."  These  words  arc  as 
applicable  to  Leaseholds  for  Lives,  as  they  are  to  Leaseholds  for  Years. 
Perishable  Interests  will  not  pass  by  general  words. 

The  Court  has  decided  that  the   Son  is  entitled   to  priority  of  Election, 
and  that  the  time  of  Election  is  his  attaining  21 ;  and  ive  submit  that  that 
Election  must  be  made,  simply,  out  of  the  Fee-Simple  Estates. 
Mr.  QrtBley^  for  the  Defendant  Sir  C,  Sazton. 
The  Vice-Chancbllor  : 

The  Testator  has,  in  the  first  instance,  given  all  his  Real  Estate,  whatso* 
ever  and  wheresoever ;  and  the  first  question  is,  what  is  the  meaning  of 
those  words.  Now,  under  a  fieri  facias^  the  Sheriff  can  seize  Personal 
Estate  only.  He  cannot  take  Leaseholds  for  Lives ;  and,  therefore,  in  the 
legal  acceptation  of  the  words  ^'  Real  Estate,"  Freeholds  for  Lives  are  com- 
prehended. 

It  has  been  admitted  that  the  Copyholds  pass.    Now  the  Testator  devises 
pait  of  his  Real  Estate  to  his  Son  for  his  life,  without  Impeachment  of 
Waste,  and  gives  a  power  of  leasing.     These  parts  of  the  Will 
[  *114  ]     are,  however,  ^inapplicable  to  the  Copyholds ;  but,  nevertheless, 
they  do  not  prevent  their  passing.    The  mere  circumstance  that 
the  mode  of  dealing  with  the  Property,  is  inapplicable  to  a  particular  part 
of  it,  will  not  prevent  the  passing  of  that  part  which  is  of  a  particular  de- 
scription.    The  Testator  has  given  a  Commentary  on  his  own  words.    He  first 
gives  to  his  Son  all  his  Freehold  Estate  at  CroonCB  HUly  and  then  he  gives 
to  him  *^  so  much  of  my  oiher  Real  Estate,  &c."    This  shows  that  he  meant, 
by  the  general  words  used  in  the  commencement  of  his  Will,  the  same  thing 
as  if  he  had  devised,  to  the  Trustee,  all  his  Freehold  Estate,  and  all  his 
Real  Estate  whatsoever. 

In  Fitzroy  v.  Howard^  Lord  LyndhurBt  does  not  mean  to  say  that  the 
words  ^'  Real  Rstato"  will  not  pass  Leaseholds  for  Lives,  but  merely  that 
there  were  other  words,  in  the  Will,  under  which  the  Leasehold  Estate  would 
pass. 

There  is,  however,  more  in  this  Will.  The  Testator,  in  the  Leasing  Pow- 
er has  authorized  his  Son  and  Daughter,  when  they  shall  be  in  possession  of 
the  Hereditaments  and  Premises  devised  to  them,  to  make  any  Lease  or 
Leases  of  any  parts  of  the  said  Hereditaments  and  Premises.  These  words 
show  that  the  Testator  contemplated  that  he  had  devised,  not  only  Heredit- 
amenta,  but  also  other  things,  which  were  not  inheritable.    My  opinion, 
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therefere,  is  that  the  Freeholds,  Copyholds,  and  Leaseholds  for  Lives  passed 
by  the  words  *'  Real  Estate/'  bat  that  the  Leaseholds  for  Years  did  not 
pass. 

The  Election  made  by  the  Son  is  valid  as  against  *him  ;  and,  [  ""US  ] 
as  he  is  clearly  entitled  to  a  proportional  part  of  his  Annuity, 
for  the  time  between  the  last  half-yearly  day  of  payment  and  his  attaining 
Twenty-one,  the  Daughter  also  is  entitled  to  a  proportional  payment  of  her 
Annuity  for  the  same  space  of  time ;  and,  if  the  surplus  Rents  received 
daring  the  Son's  minority,  are  not  sufficient  to  pay  those  Annuities  in  full, 
they  must  be  apportioned  according  to  the  Annuities. 


Mathebv.  Thomas. 

1SS3:  29th  April— Will-^Consiruction.-^Martga^ 

A  Testator,  after  several  Devises  and  Bequests,  gave,  devised  and  bequeathed  all  his  Messua- 
ges, Chattels  real,  Ready  Money,  Seewritiet  fin-  Money^  Debts,  and  Personal  Estate  to  A.  and 
jB.,  their  Heirs,  Executors,  Administrators  and  Assigns,  upon  certain  Trusts :  Held  that  the 
Legal  Estate  in  the  Premises  mortgaged  to  the  Testator  in  Fee,  passed  to  A.  and  jB.,  the 
Trusts  declared  not  being  repugnant  to  that  Construction. 

By  Lease  and  Release  of  the  80th  of  April  and  1st  of  May  1788,  Rice 
Thomas  mortgaged  certain  Messuages,  Lands  and  other  Hereditaments  situ- 
ate in  the  Isle  of  Anglesey,  to  Joseph  Crewe,  in  Fee,  for  securing  1,0002. 
and  Interest. 

Joseph  Crewe  J  by  his  Will  dated  the  19th  of  April  1799,  gave  to  his  Ser- 
vant,  Martha  Jones,  and  her  Assigns,  for  her  life,  an  Annuity  of  202. ,  to  be 
issuable  and  payable  out  of  the  Real  and  Personal  Estate  thereinafter  by  him 
given,  devised  and  bequeathed  to  or  in  Trust  for  John  Capper  ;  and,  after 
giving  several  specific  and  pecuniary  Legacies,  he  gave  and  devised,  to  the 
said  John  Capper  and  his  Assigns,  for  his  life,  subject  and  charged  with  the 
Annuity  to  Martha  Jones  and  also  with  some  other  Annuities,  all  his  several 
Messuages  or  Dwelling-houses,  Shops  and  Hereditaments,  with 
their  Appurtenances,  situate  on  the  East  side  oi^Nbrthgate-Street,  [  *116  ] 
in  the  City  of  Chester,  then  in  the  several  holdings  or  possessions 
of  the  Persons  therein  named,  and  also  all  his  several  Messuages  or  Dwelling 
houses,  Shops,  Rooms,  Stables,  Hereditaments  and  Premises,  situate  on  the 
East  side  of  the  same  Street,  in  the  holdings  or  possessions  of  the  Persons 
therein  named ;  and  also  all  his  Eighth  Part  or  Share  of  and  in  the  Works 
for  supplying  the  City  of  Chester  with  Water,  and  of  the  Buildings,  Engines, 
tad  Appurtenances  thereto  belon^ng,  to  hold,  subject  and  charged  as  afore* 
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said,  onto  John  Capper  and  bU  Assigns,  for  his  life,  withoat  Impeachment 
of  Waste,  and,  from  and  after  the  decease  otJohn  Capper^  the  Testator  gave 
and  devised  the  said  Premises,  subject  and  charged  as  aforesaid,  unto  and 
amongst  all  and  every  the  Child  and  Children  of  the  said  John  Capper j 
equally,  share  and  share  alike,  as  Tenants  in  Common,  and  to  their  respec* 
tive  Heirs ;  and,  after  devising  all  his  Estate  and  Interest  in  certain  Mes* 
suages  or  Dwelling-houses,  Shops,  Coach-hooses,  Stables,  and  his  Part  or 
Share  of  the  Linen  Hall,  in  the  City  of  Chester ^  and  all  other  the  Premises 
which  he  held  under  the  Dean  and  Chapter  of  Chester^  subject  to  the  Bent' 
and  Covenants,  in  the  original  Leases  thereof  granted,  reserved  and  contain? 
ed,  and  to  the  several  Annuities  in  his  Will  mentioned,  unto  WilUam  Carrie 
and  Richard  Mytton^  their  Executors  and  Administrators,  during  the  con- 
tinuance of  such  Leases,  in  Trust  for  John  Capper^  during  lus  life,  and,  af- 
ter his  death,  for  his  Children,  as  Tenants  in  Common,  and  their  Executors 
and  Administrators,  and,  after  bequeathing  some  other  pecuniary  Legaciesi 
the  Testator  proceeded  thus : — *^  And,  as  for  and  concerning  all  my  Mes- 
sua^s  or  Dwelling-houses,  Buildings,  Chattels  real,  B&ady  Money,  Seonri' 

ties  for  Money,  Debts  to  me  owing,  and  Personal  Estate  of  any 
[  117*  ]     nature  'or  kind  soever,  (save  what  are  hereinbefore  by  me  other 

wise  disposed  of,)  I  give,  devise  4ad  bequeath  the  same  and  every 
part  thereof,  unto  the  said  William  Carrie  and  Richard  MytUm^  their  Heirs j 
Executors,  Administrators  aqd  Assigns,  upon  tha  Trusts  hereinafter  mention- 
ed and  declared  of  and  concemmg  the  same,  (that  is  to  say)  in  Trust  that 
they  the  said  William  Curtie  9iXid  Jtichard  JUyiton^  or  the  Survivor  of  them, 
and  the  Executors  and  Administrators  of  such  Survivor,  do  and  shall,  o% 
their  own  proper  authority,  and  at  their  own  discretion,  lay  out,  invest,  wd 
place  so  much  thereof  as  consists  of  Money,  in  the  names  or  name  of  them 
the  said  William  Currie  and  Richard  Myttsn,  or  the  Survivor  of  them,  or 
the  Executors  and  Administrators  of  such  Survivor,  in  the  Public  Stocks  or 
Funds,  or  in  Government  or  other  real  Securities  at  Interest,  and  to  be,  from 
time  to  time,  called  in,  altered  and  varied  by  them  as  occasion  shall  require, 
in  which  case  the  Beceipt  or  Beceipts  of  my  said  Trustees  shall  be  a  good 
and  sufficient  discharge  or  discharges  for  so  much  of  the  said  Money  so  called 
in  as  shall  be  therein  expressed  or  acknowledged  to  be  received,  and  the  Per. 
son  or  Persons  paying  in  the  same,  shAll  not,  nor  shall  his,  her,  or  their 
Heirs,  Executors,  Administrators  or  Asssigns,  afterwards  be  obliged  to  see 
to  the  application  of  such  Money,  or  be  accountable  for  any  loss,  misappliea* 
tion  or  non-application  thereof,  or  of  any  part  thereof  respectively :  and  ppon 
this  further  Trust,  that  they  the  said  William  Currie  and  Richard  Mytton^ 
or  the  Suivivor  of  them,  or  the  Executors  or  Administrators  of  such  Survi. 
Ypr»  shall  and  do  pay,  apply,  imd  dispose  of  Uie  c}ear  j#arly  Dividend^,  I&- 
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terest  or  Produce  of  the  Money  bo  to  be  invested,  and  also  of  the  Bents,  Is- 
saes  and  Profits  of  my  said  last  devised  Chattels  real,  as  the  same 
shall,  *from  time  to  time,  arise  and  be  received,  unto  the  said  [  *118  ] 
John  Capper  and  his  Assigns,  for  and  during  the  term  of  his  nat- 
ural life,  and,  from  and  immediately  after  his  decease,  upon  farther  Trust 
that  they  my  said  Trustees^  or  the  Survivor  of  them,  or  the  Executors  or 
Administrators  of  such  Survivor,  do  and  shall  pay  and  divide  such  Residuet 
or  assign  or  transfer  the  SecuiiUes  which  shall  be  then  subsisting  for  the 
same,  unto  and  amongpt  all  and  every  the  Child  and  Children  of  the  said 
John  Capper  that  shall  be  living  at  the  time  of  his  decease  or  bom  in  due 
time  afterwards,  share  and  share  alike/'  And  the  Testator  appointed  Car- 
rie and  Myiton  Executors  of  his  Will. 

The  Testator  died  in  1£01 ;  and  the  1,0002.  remained  unpaid  at  his 
death. 

The  question  tras  whether  the  Legal  Estate  in  the  Mortgaged  Premises, 
passed,  by  his  Will,  to  Ourrie  and  Mytttm. 

Mr.  Pfpy9  and  Mr.  Zyndi^  for  the  Plaintiffs,  said  that  the  words  "  Se- 
curities for  Money,"  were  sufficient  to  pass  the  Mortgaged  Property  ;  Gripe 
V.  QrytU  (a) ;  especially  as  the  word  ^^  Heirs"  occurred  in  the  Devise ; 

that  there  was  nothing  inconsistent  in  the  Trusts  of  the  Will,  to  prevent  the 
Mortgaged  Estate  from  passing ;  but,  on  the  contrary,  it  was  necessary  that 
Currie  and  MyWm  should  take  the  Legal  Estate,  to  enable  them  to  perform 
the  Trusts :  that  this  Case  fell  within  the  reaeoning  of  Bayley  J. 
in  Qallitre  v.  Moee  (ll)y  and  was  ^distinguishable  from  Sylveeter    [  *119  ] 
V.  Jarman  (c),  where  the  Property  devised  was  subjected  to  the 
payment  of  Debts,  which  was  a  purpose  to  which  a  Mortgaged  Estate  was 
not  applicable.    Lord  Braybroke  v.  Inekip  (d)  ;  JRenvoize  v.  Cooper  (e). 
Mr.  Knight  and  Mr.  CoekereU^  contrU  : 

This  Case  is  not  distinguishable  from  GhaUtite  v.  Moee ;  and  your  Bonot 
cannot  decide  that  the  Legal  Estate  in  the  Mortgaged  Premises  passed  un- 
der this  Will,  without  over-ruling  that  Case.  There  the  Trusts  were  to  be 
performed  by  the  Trustees  ani  their  Seire. 

{^Vice'Ohaneelhr c-^This  Case  ie  the  convert  of  OaUiere  v.  Moee;  for, 
here,  the  devise  is  t^  the  Trustees  and  their  Heirs,  and  the  Trusts  are  to  be 
performed  by  them  and  their  Executors.  Supposing  that  the  Testator  had 
had  other  Ereehold  Estates  than  those  devised  in  the  preceding  part  of  his 
Will,  would  not  they  have  passed  by  ikte  Residuarf  Clause  t  Here  the  word 
'^  Heirs"  is  applicable  to  the  words  **  Messuages  or  Dwelling-houses ;"  but, 

(a)  Cro. Car.  37.    SceibkCeet  stated  freai  tbe £scoi4»e  BsAk  &  Cmb.  SSS. 

(6)  9  Barn.  &  Crasi.  S67. 

(c)  10  Ptioe,  74.  id)  e  Yef.  417<  tt)  lUdd.  A  Geld.  S7l. 
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in  CrallierB  v.  Mo%9^  there  were  no  each  words.     The  opinion  expressed  by 
Sir  John  Leaehj  Y.  C,  in  Renvoizt  v.  Coapery  was  eztra-jadicial)  and  waa 
not  necessary  to  the  decision  of  the  Case.] 
Mr.  G.  RichardSj  appeared  for  Mice  Tliomas. 

The  Vice- Chancellor  intimated  his  opinion  to  be  that  the  Legal  Estate  in 
the  Mortgaged  Premises,  passed  by  the  words  *^  Securities  for  Money ;"  bat 
said  that  he  could  not,  with  propriety,  decide  the  Case  in  the  face 
[  *120  ]     of  *the  decision  of  the  Court  of  King's  Bench  in  GaUiers  v.  Mosi  ; 
and,  therefore,  the  proper  coarse  would  be  to  send  a  Case  for  the 
opinion  of  another  Court  of  Law. 
A  Case  was  accordingly  sent  to  the  Court  of  Common  Pleas. 
The  Judges  of  that  Court  returned  the  following  Certificate  :  "  We  have 
heard  this  Case  argued  by  Counsel  and  considered  it ;  and  we  are  of  opinion 
that  the  Legal  Estate  in  the  Premises  comprised  in  the  Indenture  of  Mort- 
gage of  the  1st  day  of  May  1783,  passed,  under  the  Will,  to  W.  Currie 
and  iZ.  Mytton  and  the  Survi\ror  of  them,  by  the  devise  of  the  Testator's 
Securities  for  Money  to  the  said  W.    Carrie  and  R.  Mytton^  their  Heirs, 
Executors,  Administrators  and  Assigns  (/). 

JV.  O.  Ty^idal. 
J.  A.  Park. 
S.  Oasdee. 
J.  B.  Bo9anqaety 
On  the  Case  coming  on  again  before  the  Vtce-ChaneeHor^  on  the  2d  July 
1833,  his  Honor  made  a  declaration  in  the  terms  of  the  Certificate. 


[•121]  •KNIGHT  V.  KNIGHT. 

1SS4 :  16th  K'pn\,^Setatmeni,~'CknulructU>n.--'Separate  Use. 

By  a  Marriage  Settlement,  Money  and  Stock  were  assigned  to  Trustees,  in  Trost,  to  receive 
the  Income  daring  the  Life  of  the  Lady,  and  pay  the  same  to  her  for  her  separate  nse,  or  as 
she  should  appoint,  NUwUhsUmding  her  CovtrUre^  but  no  Payment  to  be  made  by  anticipa* 

.  tion,  and  it  was  declared  that  the  Income  should  not  be  subject  to  the  Debts,  &c.  of  R.  Q^ 
her  intended  Husband,  and,  after  her  decease,  in  case  he  should  survive,  in  Trust  lo  permit 
him  to  receive  the  Income  for  his  life,  &c.  The  Husband  died  in  the  lifetime  of  his  Wife, 
and  she  married  again.  Held  that  the  ProTision  for  the  separate  use  of  the  Lady  trithout 
anticipation,  was  confined  to  the  first  Marriage. 

By  the  Settlement  made  in  contemplation  of  the  Marriage  hetween 
Robert  CHveen  and   Caroline  Lambert^  dated  the  26th  of  July  1824,  the 

(/)  lOBiiig.44.    See X«  (?f«i T.  CbdbrsS,' ante  Y0LV.M4,  tad /fif«2>of, ibid. 4SI. 
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Lady  assigned  and  transferred  to  Trustees,  a  messuage  in   WimpoU'Strett 
and  certain  Sums  of  Money  and  Stock,  in  Trust,  after  the  Marriage,  to  re- 
ceive the  Income  of  the  Trust  Property,  during  her  life,  and  pay  the  same 
into  her  hands,  for  her  own  sole  and  separate  use  and  benefit,  or  as  she 
should ^  by  writing  under  her  hand,  notwithstanding  her  Coverture^  direct  or 
appoint,  but  no  payment  to  be  made  by  anticipation  or  before  the  same  should 
become  due.     And  it  was  declared  that  the  said  Income  should  not  be  sub- 
ject or  liable  to  the  Power,  Gontrol,  Debts,  Forfeiture,  Intermeddling,  En- 
gagements or  Incumbrances  of  Robert  Oiveen  her  intended  Haeband^  in  any 
manner  whatsoever,  and  that  the  Receipt  or  Receipts  of  Caroline  Lambert^ 
signed  with  her  own  hand,  or  of  such  Person  or  Persons  as  she  should  ap- 
point in  Writing,  should,  from  time  to  time,  be  a  good  and  sufiScient  Dis- 
charge or  Discharges  for  the  same,  and,  from  and  immediately  after  her  de- 
cease, in  case  Robert  Qiveen  should  survive  her,  in  Trust  to  permit  and  suf- 
fer him  to  receive  and  take  such  Income,  for  his  life,  and,  from 
and  after  the  decease  of  *the  Survivor  of  them,  in  Trust  for  the     [  *122  ] 
benefit  of  all  and  every  the  Gbildren  or  Child  of  Caroline  Lam- 
bert by  Robert  Qiveen  or  any  fviure  Husband  after  his  decease,  in  manner 
following,  (that  is  to  say)  in  case  there  should  be  but  one  Child  of  Caroline 
Lambert  by  Robert  Q-iveenor  any  future  Husband  as  aforesaid,  the  whole  of 
such  Trust  Premises  and  the  Income  thereof  to  belong  to  such  Child,  and  to 
be  vested  in  him  or  her  at  the  usual  periods,  and  to  be  transferred  or  assigur 
ed  to  him  or  her,  at  the  same  time,  if  the  same  should  happen  after  the  de- 
cease of  the  Survivor  of  them  the  said  Robert  Qiveen  and  Caroline  Lam^ 
bert ;  but,  if  the  same  should  happen  in  the  lifetime  of  them  or  the  Survi- 
vor of  them,  then  immediately  after  the  decease  of  such  Survivor  :  and,  if 
there  should  be  two  or  more  Children  of  Caroline  Lambert  by  Robert  Qiveen 
her  intended  Husband,  or  any  future  Husband^  then  the  whole  of  such 
Trust  Premises  and  the  Income  thereof,  to  be  for  the  Portions  of  such  two 
or  more  Children,  and  to  be  divided  between  or  among  them  in  equal  Shares, 
and  the  Shares  to  be  vested  in  them  respectively  at  the  usual  times,  and  to 
be  transferred  or  assigned  to  them  at  the  same  times,  if  the  same  should 
happen  after  the  decease  of  the  Survivor  of  Robert  Qiveen  and  Caroline 
Lambertj  but  if  not,  then  immediately  after  the  death  of  the  Survivor  :  and 
in  case  there  should  be  no  Child  or  Issue  of  Caroline  Lambert  who,  under 
the  Trusts  thereinbefore  declared,  should  become  entitled  to  a  vested  inter- 
est in  the  Trust  Premises,  then  in  Trust  that  the  Trustees  should,  after  the 
decease  of  the  Survivor  of  Robert  Qiveen  aud  Caroline  Lambert^  his  in- 
tended Wife,  stand  possessed  of  the  Trust  Premises,  in  Trust  for  such  Per- 
sons, &c.  as  Caroline  Lambert^  notunthstanding  her  Coverture^ 
by  her  *Will,  (which,  notwithstanding  her  Coverture,  she  was    [  *123  ] 
Vol.  VI.  67 
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thereby,  and  by  the  said  Robert  Oiveen  ber  intended  Husband,  authorised 
and  empowered  to  make,)  should  bequeath  the  same,  and,  in  default  of 
such  Bequest,  in  Trust  for  the  Next  of  Ein  of  Caroline  Lambert^  as  if  she 
had  died  a  feme  sole  or  had  not  been  married,  according  to  the  Statute  of 
Distributions. 

Robert  Oiveen  having  died,  his  Widow  married  Charles  Knight, 

The  Bill  was  filed,  by  Mr.  Knighty  against  his  Wife  and  the  surviving 
Trustee  of  the  Settlement  of  July  1824,  insisting  that  the  Trusts  for  the 
separate  use  of,  and  against  anticipation  by  Mrs.  Knight  were  only  appli- 
cable to,  and  ceased  with  her  Marriage  with  R.  CUveen,  and,  that  on  his 
death,  she  became  entitled  to  receive,  during  her  life,  and  to  alien  and  charge 
the  Income  of  the  Trust  Premises,  and  that  her  Marriage  with  the  Plaintiff, 
was  an  Assignment  to  him,  in  Law,  of  such  Income.  The  Bill  prayed  that 
the  Plaintiff  might  be  declared  to  be  entitled  to  receive  and  assign  the  In- 
come of  the  Trust  Premises,  as  he  should  think  proper,  during  the  joint 
Lives  of  himself  and  his  Wife,  and  that  the  surviving  Trustee  of  the  Set- 
tlement might  be  decreed  to  pay  the  same  to  the  Plaintiff  or  his  Assigns, 
accordingly. 

Mrs.  Knight y  by  her  Answer,  submitted  to  the  Judgment  of  the  Coort, 
whether  she  was  or  not  entitled  to  the  Income  of  the  Trust  Premises,  for 

her  separate  use,  without  having  power  to  anticipate  the  same. 
[  n24  ]  *Sir  Edward  Sugden  and  Mr.  Chandle$$,  for  the  Plaintiff, 
said,  that  a  Trust  for  the  separate  use  of  a  Woman,  with  a  re- 
straint on  Alienation,  if  created  with  a  view  to  a  particular  Marriage,  was 
good  for  that  Marriage ;  but,  if  it  was  created  with  a  view  to  every  Mar- 
riage that  a  Woman  might  contract,  it  was  bad :  tiiat  the  provision  was  in- 
troduced in  order  to  enable  a  married  Woman  to  enjoy  Propertj^  as  if  she 
were  Bui  juris :  that  the  moment  the  Marriage  eeased,  the  object  for  whioh 
the  provision  was  introduced  ceased ;  and,  therefore,  it  would  be  absurd  to 
hold  that  a  Trust  could  esdst  for  the  separate  use  of  a  Wonan  who  was  un- 
der no  disability. 

Secondly,  that  there  was  not  a  word  in  the  Settlement,  that  did  not  point 
to  the  first  Marriage  only,  and,  therefore,  the  provisions  of  the  Settiement 
could  not  bo  extended  beyond  it.  NevyUm  v.  Reid  (a)  ;  Woodmeston  v. 
Walker  (6)  ;  Jones  v.  Salter  (c)  ;  Tudor  v.  Saimyne  (rf)  /  Barton  v. 
Briscoe  («). 

Mr.  Knight  and  Mr.  Klndersleg,  for  the  Defendants,  relied  on  BeabU  v. 
Dodd  (/),  and  on  the  Judgment  of  the  Master  of  t&e  Rolls  in  Woodmes- 

(o)  Ante,  vol.  IV.  p.  141.  (b)  2  Bass.  &  MyLl97.  (c)  S  Rnss.  9g  Myl. «». 

(d)  2  Vem.  S70.  (#)  Jaq^  S08.  (  /)  1  T.  B.  les. 
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ton  V.  Walker  J  and  added  that,  if  a  Trost  for  the  separate  use  of  a  Woman, 
conld  not  be  created  except  with  a  view  to  a  particular  Marriage,  it  would 
be  out  of  the  power  of  a  Father  having  an  unmarried  Daughter,  to  make  a 
provision  for  her,  by  his  Will,  so  as  to  guard  her  from  the  extrava- 
gance of  a  future  Husband ;  and  that,  as  a  Trust  might  *be  ere-  [  *125  ] 
ated  for  the  separate  use  of  a  married  Woman,  so  a  similar  Trust 
might  be  made  to  take  effect  on  the  Marriage  of  a  single  Woman. 

The  Vice  Chancellor  : 

The  Settlement  does  not  conti^n  any  declaration  of  Trust  in  favour  of 
this  Lady,  in  case  her  intended  Husband  should  die  in  her  lifetime.  The 
first  Limitation  is  to  the  Trustees,  in  Trust,  during  the  life  of  Caroline 
Lamberty  to  receive  the  Interests,  Dividends,  and  Annual  Produce  of  the 
Trust-Property,  Monies,  Stocks,  Funds  and  Securities,  and  pay  the  same 
into  the  hands  of  the  said  Caroline  Lambert ;  and  the  Trust  next  declared, 
is  to  take  effect  from  and  immediately  after  the  decease  of  the  said  Caroline 
Lambert.  So  that  there  is  no  expression  of  Trust  for  her,  during  that  part 
of  her  life  that  might  endure  beyond  the  life  of  her  intended  Husband. 
Consequently,  we  must  look  at  the  first  words  in  the  Settlement  as  constitut- 
ing a  Trust  for  the  whole  of  her  life.  Then  words  of  modification  and  re- 
striction are  added :  ^^  To  and  for  her  own  sole  and  separate  use,  or  as  she 
shall,  by  writing  under  her  band,  notwithstanding  her  coverture,  appoint, 
but  no  payment  to  be  made  by  anticipation  or  before  the  same  shall  become 
due.''  The  words :  ^^  notwithstanding  her  Coverture,''  must  mean  the  Cov- 
erture then  in  contemplation.  And  then  it  is  declared  that :  ^^  the  said 
Income,  Interest,  Dividends  and  Annual  Produce,  shall  not  be  subject  or 
liable  to  the  Power,  Control,  Debts,  Intermeddling  or  Engagements  of  the 
said  Bobert  CHveeny  her  intended  Husband."  That  Clause,  manifestly,  al- 
ludes to  the  intended  Coverture. 

It  appears  to  me,  therefore,  on  the  face  of  this  ^Instrument,     [  *126  ] 
that  all  the  machinery  by  which  the  Income  of  the  Trust  Proper- 
ty is  secured  for  the  separate  use  of  this  Lady,  without  anticipation,  was  in- 
troduced into  the  Settlement,  with  reference  to  that  Marriage  only  which 
she  was  then  about  to  contract. 

Whatever  may  be  thought  of  Newton  v.  Beid,  it  is  supported  by  the  de- 
cision of  the  Lord  Chancellor  in  Woodmeeton  v.  Walker. 

In  my  opinion  this  is  the  case  of  a  Trust  created  for  the  life  of  this  La- 
dy, with  Limitations  and  Restrictions  which  were  binding  during  her  Mar- 
riage with  her  first  Husband,  but  not  beyond  it :  and,  consequently,  her 
present  Husband  is  entitied  to  receive  and  dispone  of  the  Income  of  the 
Trust  Property  during  the  Coverture.* 

•  S«e  tb«  next  ewe. 
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Benson  v.  Benson. 

1836 :  20th  Jannary.—  WHl, — Constru<^ion. — Separate  Use. 

Testator  directed  the  Interest  of  10,000/.  to  be  for  the  separate  Use  of  bis  Daughter  Joae 
Zone,  the  Wife  of  J.  Lane,  for  her  life,  free  from  the  Debts  of  her  Husband.  The  Hus- 
band died,  and  his  Widow  married  again.  Held  that  the  Trast  for  her  separate  use  ceased 
on  the  death  of  her  first  Husband. 

Qfi.  Whether  a  Trust  for  the  separate  use  of  a  single  Woman  is  yaltd. 

Thomas  Howard  Griffitu  by  his  Will  dated  the  Ist  of  August  1821, 
after  devising  a  Plantatiou  in  Barbadoes^  called  Windsor^  and  all  other  his 
Estate  and  Property  of  whatever  nature,  whether  Real,  Personal,  or  mixed, 
and  whether  in  Barbadoes,  Enylandj  or  elsewhere,  to  his  eldest 
[  '127  ]  Son,  the  Defendant,  Thomas  *  Griffith^  his  Heirs,  Execators,  Ad- 
ministrators and  Assigns,  subject  to  the  payment  of  his  Debts, 
Funeral  and  Testamentary  Expenses  and  Legacies,  proceeded  thus :  "  I 
do  hereby  charge  and  make  my  said  Plantation  called  Windsor^  and  the 
Lands,  Buildings,  Slaves  and  Stock  thereof  liable  to  the  payment  of  the 
Sum  of  10,000^  Barbadoes  currency,  at  lawful  Interest  fi*om  the  day  of 
my  death,  to  the  following  uses,  that  is  to  say,  the  Annual  Interest  to  ac- 
crue thereon  to  be  to  and  for  the  sole,  separate  and  exclusive  use  and  bene- 
fit of  my  Daughter,  Jane  Abel  Lane,  the  Wife  of  John  Branford  Lane, 
Esq.,  for  and  during  her  natural  life,  totally  free  and  independent  of  the 
Debts,  Control  or  Engagements  of  her  Husband^  and  for  which  her  Receipt 
alone,  or  the  Receipt^  of  such  Person  or  Persons  as  she  shall  alone  appoint, 
from  time  to  time,  to  be  a  sufficient  discharge  ;  and  I  do  direct  that  such 
Interest  shall  be  paid  to  her  at  the  end  of  every  Six  Months,  either  in  this 
Island  or  in  England  as  she  shall  desire."  And  the  Testator  disposed  of 
the  10,000/.,  after  the  death  of  his  Daughter,  in  manner  therein  mention- 
ed.* 

The  Testator  died  in  1823.    John  Branford  Lane  died  in  1829;  and 
his  Widow  intermarried  with  the  Plaintiff  in  December  1831. 

The  Bill  prayed  that  it  might  be  declared  that  the  Plaintiff,  on  his  Mar- 
riage, became  absolutely  entitled  to  receive  the  Interest  which,  during  the 
life  of  the  Defendant,  his  Wife,  should  accrue  due  in  respect  of 
[  •128  ]     the  Legacy  of  10,000i.  Barbadoea  currency,  and  that  the  •bal- 
ance of  Interest  then  due,  and  all  the  Interest  which,  during  the 
life  of  his  Wife,  should  accrue  due,  might  be  paid  to  him. 

The  Defendants  put  in  a  general  Demurrer. 

Mr.  Knight  and  Mr«  Blenmanj  in  support  of  the  Demurrer : 

•  The  Will  was  set  forth,  as  aboTe,  in  the  Bill :  but  The  Vice-Chancdkr  lead  and  comment- 
ed upon  some  of  the  subsequent  parts  of  it,  which  are  stated  in  his  Judgment. 
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There  is  no  case  that  decides  that  an  enduring  Trust  may  not  be  created 
for  the  separate  use  of  a  married  woman.  There  is  a  dictum  to  that  eflfect 
in  Ma8%ey  v.  Parker  (a) ;  but  it  was  extra-judicial :  the  point  decided 
was  that  the  language  of  the  Will  did  not  create  a  Trust  for  the  separate 
use  of  the  Testatrix's  Grand-daughter.  WoodmMon  v.  Walker  (6)  mere- 
ly decides  that,  where  a  Trust  is  created  for  the  separate  use  [of  a  eingU 
woman,  with  a  Clause  against  anticipation,  she  may  alienate  the  Property 
before  Marriage.  In  Barton  y.  Briscoe  (c),  it  was  decided  that  the  Clause 
restraining  a  married  woman  from  anticipating  her  separate  Property,  ope- 
rates during  the  continuance  of  the  Coverture  only.  That  Clause  is  of 
modem  invention ;  and  Trusts  for  the  separate  use  of  married  Women,  and 
restraints  on  Alienation  by  them,  are  wholly  independent  of  each  other. 

Acton  V.    White  (d)  ;  Adamson  v.  Armitage  (<j)  ;  v.  Lyne  (/) ; 

and  Anderson  v.  Anderson  (^),  are,  all  of  them,  Cases  in  which 
the  Clause  against  anticipation  would  have  been  'inoperative  ;     [  *129  ] 
but  effect  was  given  to  the  Trust  for  separate  use. 
Mr.  Kindersley  and  Mr.  C/iandless^  in  support  of  the  Bill : 
There  are  two  points  in  this  Case,  on  either  of  which,  if  we  are  right,  this 
Demurrer  must  be  overruled  :  1st.  By  the  language  of  the  Will,  the  exclu- 
sion of  the  marital  right  is  confined  to  J.  J5.  LanCj  and  is  not  extended  to  a 
second  Husband.     The  dictia  in  Massey  v.  Parker  (A),  and  the  decisions 
in  Tyler  v.   Lake(iyy  and  Knight  v.  Knight  (i),  show  that,  in  order  to 
exclude  the  marital  right,  the  intention  must  be  clear.     Here  the  Testator 
charges  his  Plantation,  called  Windsor ^  with  the  payment  of  10,000/.,  ^^  the 
Interest  to  be  for  the  sole,  separate  and  exclusive  use  and  benefit  of  my 
Daughter,  Jane  Abel  LanCy  the  Wife  of  John  B.  Lane  for  and  during  her 
natural  life,  totally  free  and  independent  of  the  Debts,  Control,  or  Engage- 
ments of  her  Husband."    This,  plainly,  excludes  the  marital  right  of  that 
Husband  only  whom  the  Testator  has  just  named. 

2ndly  :  Supposing  that  there  was  an  intention,  apparent  on  the  face  of 
the  Will,  to  exclude  the  marital  right,  not  only  of  J.  B.  Lane^  but  of  all 
future  Husbands  of  this  Lady,  that  intention  could  not  prevail.  Tho  two 
decisive  Cases  on  this  point,  are  Woodmtston  v.  Walker^  and  Massey  v. 
Parker.  The  reasoning  of  the  Master  of  the  RollSy  in  the  latter  Case,  is 
extremely  important  (Q.  And,  though  it  was  said  the  opinion 
expressed  by  that  learned  Judge  was  extrajudicial,  ^because  the  [  *130  J 
words  of  the  Will  were  not  sufficient  to  exclude  the  marital  right, 

(a)  2  Myl.  &  Keen,  174.  [b)  2  Rass.  ft  Myl.  197.  (c)  Jacob's  Rep.  608. 

(d)  1  Sim.  &  Stn.  429.  (<)  19  Yes.  416.  ( f)  1  Yonnge,  662. 

(g)  2  Myl.  &  Keen,  487.  (h)  2  Myl.  &  Keen,  174. 

(t)  AnU,  Vol.  IV.  144,  and  2  Rus.  &  Myl.  l83.yoL  VI.  (4;)  AnU,  p.  121. 

(0  Sm  2  MyL  ft  Keen,  182, 18  . 
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yet  bis  Honor  held  that,  if  the  intention  to  give  the  income  of  the  Property 
for  the  separate  use  of  the  Grand  daughter,  had  been  sufficiently  expressed^ 
still,  upon  principale,  he  should  have  had  no  doubt  that  the  right  of  the  Hus* 
band  was  not  excluded.    In  Adaauon  v.  Armitage,  Anderson  v.  Anderan^ 

and v.  Lj^ne^  the  question  was  not  brought  to  the  attention  of  the 

Court.  The  law  was  taken  to  be  settled,  and  the  point  here  raised,  was  not 
discussed. 

[The  Vice-chancellor : — Suppose  a  Father  seised  in  Fee,  devises  to  Trus- 
tees and  their  Heirs,  in  Trust  for  the  separate  use  of  an  Infant  Daughter, 
and  she  attains  21  and  marries,  could  the  Husband  file  a  Bill,  against  the 
Trustees,  to  have  the  legal  Estate  conveyed  to  him,  and  so  defeat  the  in- 
tention of  the  Testator  ?  J 

Yes :  but  the  Daughter  may,  if  she  chooses,  prevent  the  mischief,  by  set- 
tling the  Property  previously  to  her  Marriage,  to  her  separate  use. 

[The  Vtce-ChanceUor : — ^It  is  very  important  to  Persons  having  Daughters 
and  female  relations  for  whom  they  wish  to  provide,  and  whose  interests  it 
may  be  nscessary  to  protect,  that  the  principle  which  you  contend  for, 
should  not  be  established  until  the  subject  has  been  well  considered.  Regard- 
ought  also  to  be  hud  to  the  practice  of  Conveyancers.  As  far  as  that  prac- 
tice goes.  Trusts  like  the  present,  have  prevailed  for  more  than  a  centu- 
ry-] 
[  *131  ]        *The  Cenveyanccrs  now  consider  the  Law  to  be  settled  as  w« 

contend  for.  Newton  v.  JReid  (m),  and  the  other  Cases  in  which 
the  restraint  on  alienation  has  been  held  to  be  void,  closely  apply  to  the 
present  Case.  But  Maesey  v.  Parker  is  a  direct  authority  that  a  Trust  for 
separate  use,  can'  be  created  in  favour  of  a  married  woman  only ;  and  this 
Demurrer  cannot  be  allowed  without  overruling  that  Case. 

[The  Vtce-ChanceUor : — In  Brandon  v.  Robineon  (n).  Lord  Eldon  decided 
that  the  Clause  against  anticipation  was  inconsistent  with  the  enjoyment  of  tbo 
Property  given,  and  was,  therefore,  void :  but  the  question  here  is,  simply, 
whether  you  can  protect  an  unmarried  Woman,  in  Equity,  by  creating  a 
Trust  for  her  separate  use.  Newton  v.  Reid  did  not  interfere  with  that 
questioQ.  There  the  married  Woman  and  her  Husband  combined  to  assign 
her  separate  Property ;  and  no  one  doubted  that  they  might  do  so,  unless 
they  were  prevented  by  the  Clause  against  Alienation ;  and  the  decision 
only  went  to  this  ,that  the  restriction  on  Alienation  was  rendered  ineffectual 
by  the  context  of  the  Will,  but  no  opinion  was  expressed  as  to  the  effect  or 
operation  of  the  previous  words.] 

Supposing  the  Trust  in  this  Case  should  be  held  to  be  good,  then  we  su  b. 

(m)  AnU,  Vol.  IV.  p.  Ul.       (n)  IS  Yes.  489,  and  I  Roi^  197. 
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mit  the  Marriage  is,  in  effect,  an  Assignment  of  the  Wife's  Property  to  the 
Hnsband. 

[The  Vice- Chancellor : — That  is  not  the  Law :  for,  if  the  Hus- 
band does  not  assign  the  Chattels  real  of  his  *Wife,  during   the     [  *132  ] 
Coverture,  they  snrviye  to  her  on  his  death.    So,  if  the  Hus- 
band does  not  recorer,  during  the  CoTerture,  the  Cho9e8tn  action  of  his  Wife, 
they  will  not  go  to  his  Executor,  but  survire  to  her  :  and,  if  she  dies  iu  his 
lifetime,  he  must  take  out  Letters  of  Administration  to  her.] 

Mr.  Knight  J  in  reply : 

In  Beabh  y.  Dodd  (o),  the  words  of  the  Will  were  similar  to  those  in 
the  present  Case,  and  Wittes  and  Ashhurst,  Justices,  decided,  on  the  con- 
struction of  those  words  alone,  without  reference  to  the  Codicil,  that  the 
restriction  was  not  confined  to  die  then  Husband,  but  was  meant  to  extend 
to  any  future  Husband.  Here  the  Trust  for  the  separate  use  of  the  Daughter, 
is  to  continue  during  her  natural  life^tree  from  the  Debts,  ftc.  of  her  Husband. 
Testator  does  not  say  ^  her  said  Husband ;"  but  these  latter  words  must  be 
connected  with  the  former.  Besides,  when  the  Testator  had  said,  ^^  for  her 
separate  use,"  he  had  said  enough ;  for,  though  the  subsequent  words  are 
familiarly  added,  they  are  surplusage :  why  then  are  they  to  cut  down  the 
previously  expressed  general  intention  ?  Again,  the  Testator  does  not  say 
that  tho  Receipts  shall  be  sufficient  discharges  durmg  the  Kfe  of  the  Hun- 
band,  but  during  the  life  of  his  Daughter.  It  is  clear,  therefore,  en  t|he 
face  of  the  Will,  that  the  Testator  meant  the  Trust  to  extend  not  only  to  the 
then,  but  to  any  future  Husband. 

Both  practice  and  authority  are  against  the  second  point  contended  for 
on  the  other  side. 

•The  Vicb-Chancbllor  :  [  •IBS  ] 

I  should  be  extremely  unwilling  to  decide  upon  the  second  point, 
unless  1  were  obliged  to  do  so.  The  language  of  the  Will  in  this  Case,  re- 
lieves me  from  that  necessity  :  for  I  think  that  the  words  <tf  the  Will  must 
be  taken  to  create  a  Gift  for  the  separate  use  of  this  Lady,  during  the  life 
of  her  first  Husband  only.  The  Testator,  after  charging  his  Plantation  wiUi 
the  10,000Z.,  directs  the  annual  Interest  to  be  to  and  for  the  separate  use  of 
his  Daughter  Jane,  the  Wife  of  John  Branford  Lane,  for  her  life,  totally 
free  and  independent  of  the  Debts,  Control  or  Engagements  of  her  Husband. 
This  means,  according  to  the  plain  sense  of  the  words,  her  Husband  J,  B. 
Lane,  and  no  other  Person.  The  Will  then  proceeds  as  follows :  "  And, 
from  and  after  the  death  of  my  said  Daughter,  Jane  Abel  Lane,  I  do  give 
and  bequeath  and  dispose  of  the  said  Bum  of  10,0002.,  unto  and  amongst 
all  and  every  the  Children  of  my  said  Daughter  by  her  said  Husband  the 

(o)  1  T.  B.  198. 


185  GASES  IN  OHANCEBY. 

1835. — Benson  t.  Benson. 

said  J.  B.  Lane.^\    That  fixes  the  Testator's  meaning  to  be  the  Husband 
whom  he  had  before  spoken  of.     The  Will  then  goes  on  thus :  ^^  Save  and 
except  the  Child  who  shall  be  entitled  to  and  become  possessed  of  CaMe 
Qrant  Plantation,  situate  in  the  parish  of  St,  Joseph  in  this  Island,  and  of 
which  the  said  John  Btcmford  Lane  is  now  seised  and  possessed  for  the  term 
of  his  natural  life,  to  be  equally  divided  between  and  amongst  them,  share 
and  share  alike,  at  the  age  of  24  years,  if  Sons,  and  at  the  said  age  of  24 
years,  or  day  or  days  of  Marriage,  if  Daughters,  whichever  event  shall  first 
happen,  and  should  any  or  either  of  the  Children  of  my  said  Daughter,  being 
a  Son  or  Sons,  depart  this  life  under  the  said  age  of  24  years,  or,  being  a 
Daughter  or  Daughters,  shall  depart  this  life  under  the  said  age 
[  *134  ]     of  *24  years  and  unmarried,  then  and  in  such  case  the  Part,  Share 
and  Proportion  of  him,  her  or  them  so  dying,  shall  go  to  and  be 
equally  divided  amongst  his,  her  or  their  surviving  Brothers  and  Sisters,  and 
be  paid  at  the  same  time  with  his,  her  or  their  original  Part,  Share  and  Pro- 
portion.   Provided  always,  and  my  will  and  meanbg  is  that,  in  such  survi- 
vorship, the  Child  taking  or  being  entitled  to  take  the  said  GaniU  Grant 
Plantation,  shall  not  be  included  or  participate  therein :  and  should  it  so 
happen  that  all  the  Children  of  the  said  Jane  Abel  Lane  shall  uepart  this 
life,  being  Sons,  under  the  age  of  24  years,  or  Daughters  under  that  age  and 
unmarried,  then  1  do  direct  that  the  said  Sum  of  10,000/.  shall  sink  in  my 
said  Plantation  called  Windsor  for  the  benefit  of  my  Son  Thomas :  or  should 
it  happen  that  there  should  be  a  Survivor  of  the  Chil  Jren  of  my  said  Daugh- 
ter, and  such  Survivor  should  take  or  be  entitled  to  take  the  said  CctsiU 
Qrant  Plantation,  in  such  case  the  said  sum  of  10,000Z.  shall  not  go  or  be- 
long to  such  Survivor,  but  the  same  shall,  in  manner  as  aforesatd,  sink  in  the 
said  Plantation  for  the  benefit  of  my  said  son  Thomas  and  his  Heirs.    And 
I  do  direct,  and  my  will  and  meaning  is  that,  should  any  or  either  of  the 
Children  of  my  said  Daughter  attain  the  age  of  24  years,  being  a  Son  or 
t^ons,  or,  being  a  Daughter  or  Daughters,  attain  that  age  or  be  married  in 
her  life-time,  that  his,  her  or  their  Part,  Share  and  Proportion  in  the  said 
Sum  of  10,0002.,  shall  be  a  vested  Interest,  although  the  payment  thereof 
be  postponed  until  after  her  death,  save  and  except  the  Child  who  shall  take 
or  be  entitled  to  take  the  Castle  Qrant  Plantation,  who,  as  I  havo  hereinbe- 
fore declared,  is  not  to  participate  in  the  said  Sum  of  10,000Z. ; 
[  *135  ]     but  if,  at  the  time  of  the  death  of  my  said  Daughter,  any  *or  ei- 
ther of  her  Children  entitled  as  hereinbefore  directed,  to  a  Part, 
Share  or  Proportion  of  the  said  sum  of  10,000^.,  shall  not  be  of  the  age  of 
24  years,  if  Sons,  and  shall  not  be  of  the  like  age  or  married,  if  Daughters, 
then  I  do  direct  that,  until  those  events  shall  happen,  the  Annual  Interest 
to  accrue  on  the  said  Sum  of  10,0002.  shall  be  paid,  applied  and  disposed  of 
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for  and  towards  their  Maintenance  and  Bdncation  in  the  proportion  of  their 
respective  Shares  of  and  in  the  said  principal  Sum  of  lO.OOOZ.'' 

It  seems,  therefore,  that  the  Testator  took  it  for  granted  that  the  Husband 
would  outlive  his  Daughter,  and  that  it  never  occurred  to  his  mind  that  his 
Daughter  might  survive  her  Husband. 

I  am  not,  therefore,  under  the  necessity  of  deciding  the  second  Pmnt, 
for  I  am  of  opinion  that,  by  the  words  of  this  Will,  no  Trust  was  created  for 
the  separate  use  of  this  Lady,  except  during  her  Marriage  with  «/.  B.  Lane.* 


■^^*- 


•Hill  v.  Hill.  [  186  ] 

1S94 :  1 1  th  April. — Power  of  Sale  and  Exchange. — Marriage  Artide$i — Construction. 

Bj  Marriage  ArlidM,  it  waa  agreed  that  Eatatea  ahonld  be  aettled  in  atrict  Settlement,  and  that 
there  should  be  contained,  in  the  8etilement|  Powen  to  the  finsband,  to  chaige  the  Eatatea, 
by  way  of  Mortgage,  with  a  certain  Sum,  and  also  to  charge  the  Estates  with  another  Snm  for 
younger  Children,  and  to  create  Terms  for  raising  those  Sums,  and  likewise  all  other  Powers^ 
Ac  usually  inserted  in  Settlements  of  the  like  nature,  and  which  should  be  proper  for  effecting 
•nyofcfaePurpoaeaaforaaald.  Held  that  a  Power  of  Sale  and  FiXrhangeiniight  be  intnodnpsd 
into  fhP  Settleipenu 

By  an  Indenture  made  the  2lBt  of  July  1881,  between  Arthur  Clegg^ 
Esquire,  of  the  ove  part^  and  Sir  jB^mland  ffill^  of  HawketoiUy  in  the  Coun. 
ty  of  Sahpf  Bart.,  of  the  oiher  part,  after  reciting  that  a  Marriage  had 
been  agreen  upon  between  Sir  JB.  ffiU  and  Ann  Clegg^  the  Qranddaughter 
of  Arthur  degg^  and  that  it  had  been  agreed  that  Sir  B,  SiU  should,  with- 
in six  mo^Qlhs  from  the  date  pf  the  Indenture,  convey  and  assure  all  the 
Manors,  TownSyVillages,  Messuages,  Farms,  Lands,  Tithes  and  Hereditaments 

of  him  the  said  Sir  Jt.  Hillj  situfLte  i^  the  County  oi  Salop  and  elsewhere,  to 
the  uses  thereinafter  expressed^  and  that  Arthur  Clegg  had  agreed  to  pay  cer- 
tain Debts  and  Engagements  of  Sir  B.  Hillj  aecured  upon  the  said  Estates  in 
the  County  of  Salop  f^nd  upon  the  Bonds  and  Promissory  Notes  of  the  said 
Sir  JB.  Milly  to  the  amount  of  100,0002.,  in  manner  thereinafter  expressed  : 
Sir  Jl.  Hill  covenanted  with  Arthur  Clegg^  to  convey  all  the  Manors,  Towns, 
Villages,  Capital  or  other  Messuages,  Farms,  jljands,  Advowsons,  Tithes  and 
Hereditaments  of  him  tbe  said  Sir  R.  PUI^  situate  in  the  County  of  Salop 
or  elsewhare  in  Englaniy  to  Trustee?,  to  be  mutually  agreed  upon  between 
the  Parties,  and  thoir  Heirs,  subject  to  such  Mortgages  or  other  Charges 
and  Incumbrances  as  should  affect  the  same  after  the  application  of  the 
Money  therttnafter  covenanted  by  Arthur  Clegg  to  be  paid|m(l  ^PSf^P^  ^ 

«  jSm  die  preceding  Ceee. 
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thereinafter  mentioned,  to  the  use  of  Sir  22.  BiU  for  lifo,  without  Impeach- 
ment of  Waste.* 

By  (lie  Order  on  Directions,  it  was  declared  that  the  Estates  ought 
to  be  limited  in  the  manner  reported  by  the  Master;  and  it  was  re- 
ferred back  to  him  to  settle  Deeds  of  Settlement  accordingly.  In  pursuance 
of  this  Order,  a  Draft  of  a  Settlement  was  left  in  the  Master^s  Office,  con- 
taining the  usual  Powers  of  Sale  and  Exchange.  The  Master^  in  settling 
the  Draft,  struck  out  those  Powers,  conceiving  that  they  were  not  authorised 
by  the  Articles ;  and  he  afterwards  reported  that  be  bad  settled  the  Draft, 
excluding  such  Powers :  whereupon  the  Plaintiflfs  excepted  to  his  Report. 

Sir  U,  Sugden^  Mr.  Coote,  and  Mr.  Q-eldarty  in  support  of  the  Excep- 
tions, said  that  the  Articles  were  very  inartificially  drawn,  for  Estates  for 
Life  were  given  to  unborn  Children,  with  remainders  to  their  Issue  :  that 
the  Master  had  conceived  that  the  word  and^  in  the  last  Clause  of  the  sen- 
tence relating  to  the  Powers  to  be  introduced  into  the  Settlement,  ought  to 
be  read  as  conjunctive,  whereas  it  ought  to  be  read  as  disjunctive. 
Mr.  Knight  and  Mr.  Tyrell  for  the  Report : 

In  fVheate  v.  Hall  ((i).  Sir  William   Chanty  M.  R.  was  of  opinion  that 
a  Power  of  Sale  and  Exchange  was  not  authorised  by  the  Will.     Undoubted- 
ly, there  was  no  express  provision,  in  that  Case,  that  such  a  Pow- 
[  *140  ]     er  ^should  be  inserted ;  but  there  was  a  direction,  giving  every 
necessary  authority  to  the  Trustees. 

Peake  v.  Ptnlington  (6),  is  very  shortly  reported.  It  does  not  appear 
what  else  was  contained  in  the  Articles,  besides  the  Clause  relating  to  the 
Powers,  nor  what  was  the  magnitude,  nature,  or  description  of  the  Estate 
comprised  in  the  Articles.  That  Case,  too,  was  not  argued  at  any  length, 
nor  was  the  Case  of  Wheatt  v.  Hall  brought  to  the  attention  of  Lord  Eldon. 
Besides,  in  Peake  v.  Penlington,  the  approbation  of  the  Trustees  was  re- 
quired as  to  the  Powers  to  be  contained  in  the  Settlement:  and, in  Brewster 
V.  An  gelt  (c),  Lord  Eldon^  in  his  Judgment,  alludes  to  that  circumstance, 
and  seems  inclined  to  narrow  the  doctrine  which  he  is  reported  to  have  laid 
down  in  PeaJcc  v.  Penlington,  His  Lordship  says :  **  In  Peake  v.  Penling- 
ton  the  direction  was  that  the  Settlement  should  contain  a  power  for  the 
Husband  and  Wife  and  the  Survivor,  to  appoint  new  Trustees  ;  a  Power  to 
a  Tenant  for  Life  to  appoint  new  Trustees,  is,  certainly,  a  usual  Power ; 
and  it  then  went  on  to  say,  ^  and  also  all  such  other  Powers  and  Provbions, 
&c.  as  are  usually  contained  in  Settlements  of  the  like  nature,  as  should  be 
approved  of  by  the  Trustees  or  the  Survivor,  &c.'    Then  it  was  said  the 

(a)  17  Vcs.  80.  (6)  2  Vcs.  &  Beam.  311.  (c)  1  Jac.  &  Walk.  626. 

*  A  paragraph  ig  necessarily  omitted  here  \  the  rabstantial  matter  of  which  may  be  infeired 
from  the  synopsis  of  the  case. 
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meaning  of  that  was  that  those  Powers  should  be  such  as  they  or  the  Survi- 
vor should  approve  of;  and  no  doubt  a  Power  of  selling  and  exchanging  by 
Trustees,  with  the  consent  of  the  Tenant  for  Life,  is  a  usual  and  proper  Pow- 
er." His  Lordship,  therefore,  was  of  opinion  that  there  ought  to  be  some 
check  on  the  exercise  of  the  Power. 

•In  n6m§  V.  Barton  (d),  which  is  the  same  Case  as  Brewster  [  •111  ] 
V.  Angell,  Sir  jP.  Plumer,  M.  R.,  says  :  "  The  Will  contains  no 
express  authority  for  the  insertion  of  a  Power  of  Sale  and  Exchange.  If 
such  an  authority  be  given,  it  is  only  by  general  words,  &c  "  These  two 
Cases  show  that  general  words,  though  found  in  a  Will  inartificially  framed y 
will  not  authorise  the  insertion  of  a  Power  of  Sale  and  Exchange. 

In  Pearae  v.  Baron  (e),  the  Articles  stipulated  that  the  Settlement  should 
contain  a  Power  of  Leasing  for  21  years  in  possession,  a  Power  of  Sale  and 
Exchange,  of  appointing  new  Trustees,  "  and  all  such  other  Powers,  Provi- 
sions, Clauses,  Covenants  and  Agreements  as  are  usually  inserted  in  Settle- 
ments of  the  like  nature."  The  Property  was  situate  near  Waterloo  Bridge^ 
and  was  extremely  well  adapted  for  building  purposes ;  and  the  question 
was,  whether  a  Power  for  granting  Building  Leases,  for  a  longer  term  than 
21  years,  could  be  introduced.  It  was  almost  impossible  to  give  effect  to 
any  Clause  in  the  Settlement  unless  that  Power  was  contained  in  it.  But 
yet  the  Master  of  the  Rolh  was  of  opinion  that  the  general  words  did  not 
authorise  the  introduction  of  such  a  Power. 

[The  Viet-Chancellor : — In  that  Case  a  certain  Power  of  Leasing  was 
specified.  If,  in  these  Articles,  it  had  been  said  that  there  should  be  insert- 
ed a  Power  to  sell  or  exchange  the  Estates  in  the  County  of  Hereford^  and 
all  other  usual  Powers,  I  should  h^ve  held  that  the  Power  could  not  be  ex- 
tended to  Estates  in  any  other  County  ;  for  then  it  would  have 
been  ^expressed  to  what  Estates  the  Parties  intended  that  the  [  *142  ] 
Power  should  apply.] 

If  the  Court  once  begins  to  insert  Powers  in  Settlements,  under  general 
words  like  those  in  the  present  Case,  where  is  it  to  stop?  (/).  It  is  ex. 
tremely  difficult  to  know  what  is  the  nature  of  a  Power  which  the  Court  is 
to  hold  ueual.  In  some  Cases  it  might  be  proper  to  insert  a  Power  of  Sale 
and  Exchange,  and,  in  other  Cases,  it  might  not.  In  this  Case,  the  Family 
is  one  of  great  antiquity ;  and  the  Mansion  and  Estates  have  belonged  to 
the  Family  for  many  generations.  Would  it  then  be  proper  to  introduce  a 
Power  extending,  over  everything  in  the  Settlement,  under  which,  the  Man- 
sion and  Estates  might  be  alienated  from  the  Family  ?    It  is  not  the  prac- 

(d)  Jacob's  Rep.  437.  (c)  Itid.  153. 

(/)  The  Vice- CAonoflbf,  in  the  course  of, the  argument,  referred  to  Williams  v.  Carter,  of 
which  he  laid  he  had  «  maniucript  note.  That  Case  wiU  be  found  in  Sngd.  Pow.  Appendix, 
No.  5. 
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tice  of  Convejancors  to  insert,  in  every  case,  Powers  of  Sale  and  Exchange^ 
extending  over  all  the  Property  in  the  Settlement,  unless  they  are  specifi- 
cally instructed  so  to  do.  In  many  Cases  where  such  Powers  have  been  in- 
troduced into  Drafts,  the  Parties  have  ordered  them  to  be  struck  out.  In 
almost  every  instance,  they  nre  confined  to  certain  portions  of  the  EsiateSf 
or  to  certain  Counties,  or  chey  are  otherwise  modified  according  to  the  par- 
ticular circumstances  of  each  case.  In  this  Case  it  is  most  probable,  if  at- 
tention had  been  paid  to  this  Power,  that  it  would  have  been  directed  to  be 
confined  to  the  purchase  of  Estates  in  Shropshire.  But,  as  the  matter  now 
stands,  if  the  Power  is  introduced  at  all,  it  must  extend  to  every  County  and 

over  all  the  Property  in  the  Settlement ;  for  the  Court  has  no  guide 
[  *148  ]     to  direct  it  Vhere  the  line  ought  to  be  drawn.     Again,  are  Powers 

to  be  inserted  to  lease  Farms  and  Mines  and  to  grant  Building 
Leases,  and  upon  what  terms  ?  Are  there  to  be  Powers  for  jointuring  future 
Wives  and  charging  the  Estates  with  Portions  for  Children  of  future  Mar- 
rii^es,  and  to  what  extent  7  The  Court  has  nothing  to  guide  it  with  respect  to 
these  particulars,  any  more  than  it  has  with  respect  to  the  restrictions  and 
qualifications  to  which  the  Power  of  Sale  and  Exchange  ought  to  be  sub- 
jected. It  appears,  from  what  Lord  Eldon  says,  in  Brewster  t.  Angtll,  that 
some  check  ought  to  be  imposed  ;  and,  certainly,  no  one  would  think  of  leav* 
ing  the  exercise  of  such  a  Power  to  the  uncontrolled  discretion  of  the  Tenant 
for  Life.  If  the  Power  to  appoint  new  Trustees  is  gives  to  the  Tenant  for 
Life,  then  the  Power  of  changing  the  Estate  is  placed,  substantially,  in  his 
hands.  There  is  no  settled  form  by  which  the  discretion  is  to  be  contfoUed. 
In  some  Settlements,  the  Power  is  to  be  exercised  by  the  Trustees  with  the 
consent  of  the  Tenant  for  Life  ;  in  others,  it  is  to  be  exercised  by  the  Tenant 
for  Life  with  the  consent  of  the  Trustees.  In  some  oases  the  Power  is  made 
to  extend  over  the  whole  of  the  settled  Estates  ;  in  others,  it  is  eonfined  to 
a  particular  part  of  them,  and  to  particular  Counties.  Amidst  all  tbeo^ 
different  forms,  which  is  the  Court  to  sd(^  as  being  usual  ? 

The  Articles  direct  certain  purposes  to  be  ^ected  by  the  Settleme&^ 
namely,  the  raising  of  a  Sum  of  Money  by  Mortgages^  tvA  the  ohargtoig  of 
the  Estates  with  Portions  for  the  younger  Children  of  the  Marrii^e ;  and 
then  the  Articles  direct  that  there  shall  be  inserted,  in  the  Settlement,  ^^  aU 

other  Powers,  Provisoes,  Clauses,  Cov^iants  and  Agreements 
£  *144  ]    usually  inserted  in  ^Settlements  of  the  like  nature,  <md  wfaieh  shall 

be  proper  for  effecting  amy  <^  ike  purposes  €iforesaid.^^  The  ob- 
serrations  which  we  have  hitherto  submitted  to  the  Court,  have  been  found, 
ed  on  the  assumption  that  the  word  and^  here,  is  to  be  construed  disjunctive- 
ly, and  that  the  latter  member  of  the  sentence  is  to  be  considered  as  act  oon- 
the  ftrSDor.    Bat  it  mast  be  T^meovborod  Asiit  tWs  in  IJhe  Case  of  a 
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Deed,  and  not  of  a  Will.  Can  the  Court  then  change  a  word  for  the  pur- 
pose of  introdacing  a  Power,  which  no  one  can  be  sure  was  in  the  contempla- 
tion of  the  Parties,  and  which  might  have  the  effect  of  entirely  disappointing 
their  intention  ?  If  the  Argument  in  support  of  the  Exceptions  is  to  prevail, 
the  latter  member  of  the  sentence  will  become  mere  surplusage  :  for  Powers 
usuall;  inserted  in  Settlements  of  the  like  nature,  must  be  proper  for  effect- 
ing the  purposes  of  those  Settlements.  On  the  other  hand,  the  Construction 
which  we  contend  for,  makes  everypart  of  the  sentence  consistent,  sensible, 
and  useful. 

We  submit  that  the  word  andj  is  to  be  taken  in  its  correct  sense,  and  that 
the  latter  part  of  the  sentence  controls  the  general  language  of  the  former, 
and  that  no  Power  can  be  introduced  into  the  Settlement,  unless  it  is  both 
usual  and  proper  for  effecting  the  purposes  mentioned  in  the  Articles. 
The  Vice  Chakobllor  s 
I  do  not  think  that  there  is  much  difficulty  in  this  Case. 
There  is  a  palpable  distmction  between  inserting  in  a  Settle- 
ment, Powers  for  the  management  and  better  ^e^joyment  of  the    [  *145  ] 
settled  Estates  which  are  beneficial  to  all  Parties,  and  Powers 
which  confer  personal  Privileges  on  particular  Parties,  such  as  Powers  to 
Jointure,  to  raise  Money  for  any  particular  purpose,  &c.    But  Powers  of 
Leasing,  of  Sale  and  exchange,  and,  where  thei^e  is  any  joint  Property,  or 
there  are  ai^  Mines,  or  any  Land  fit  for  building  purposes.  Powers  of  Par- 
tition, of  Leasing  Mines,  and  of  granting  Building  Leases,  are  Powers  for  the 
general  management  and  better  enjoyment  of  the  Estates :  and  such  Powers 
are  beneficial  to  all  Parties. 

It  is  not  necessary,  I  tiiink  that  mnd  should  be  read  as  «r,  in  that  Clause 
of  the  Articles  which  has  been  so  much  commented  upon  by  the  Counsel 
on  both  sides.  It  appears,  on  the  fi&ce  of  these  Articles,  that  the  framer 
of  them  vas  grossly  ignorant  of  the  Law :  for  he  has  attempted  to  give  Es- 
tates for  Life  to  unborn  Children,  and  Estates  Tail  to  dieir  Issue.  And, 
when  I  find  that  he  meant  to  do  more  than  the  Law  would  allow,  I  am  not 
to  suppose  that,  by  the  general  words  he  has  used,  he  meant  to  do  less  than 
the  Law  would  admit  of.  My  opinion  therefore,  is  that  the  Person  who  pre- 
pared these  Articles,  intended  that  any  usual  Power,  Provision,  Clause, 
Covenant  or  Agreement  that  would  tend  to  the  better  enjoyment  of  the  Es- 
tates, should  be  inserted  in  the  Settlement,  or,  in  other  wcnrds,  that  the 
Clause  in  question  should  be  taken  as  if  it  had  stood  thus  :  ^'  Aad  likewise 
all  other  Powers,  Provisions,  Clauses,  Covenants  and  Agreements  which 
shall  be  proper  for  effecting  any  of  the  purposes  aforesud,  and  which  are 
usoally  inserted  in  Settlements  of  the  iike  vaturs,''  whioh  would  include 
everythmg. 
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[  *146  ]  ^Declare  that  the  Articles  of  Agreement  authorize  an  inser- 
tion, in  the  Settlement  to  be  made  in  parsaance  thereof,  of  a 
Power  of  Sale  and  Exchange  of  the  Hereditaments  and  Premises  compris- 
ed therein,  and  that  sach  a  Power  ought  to  be  inserted  in  the  said  Settle- 
ment :  order  that  the  Exception,  taken  by  the  Plaintiffs  to  the  Master's 
Report,  be  allowed :  and  that  it  be  referred  to  the  Master  to  review  his 
Report  so  far  as  he  thereby  approves  of  the  Draft  of  the  Settlement  there- 
in mentioned,  without  containing  such  Power  of  Sale  and  Exchange.* 


•^^^^ 


Aberdeen  v.  Watkin. 

ISSS :  29th  May  and  §th  Jane.— Practice. 

The  Order  for  confirming  absolotoly  a  Master's  Report  as  to  a  Fnrchafe,  when  serred,  ope- 
rates from  the  day  on  which  it  was  pronounced. 

The  Order  for  confirming  the  Master* s  Report  Nisi^  as  to  the  purchase 
of  Lot  2  of  the  Estates  sold  in  this  Cause,  was  served  on  the  19th  of  April 
1833.  On  the  1st  of  May,  James  Moor^  instructed  his  Solicitors  to  move 
to  open  the  Biddings  :  and  they  then  learned,  from  the  Solicitors  for  the 
Parties  to  the  Suit,  that  the  Order  Nisi  had  been  served  more  than  eight 
days  previously.  In  consequence  of  which,  they,  on  the  same  day,  sent  a 
Letter  to  the  Purchaser,  informing  him  that  M}or  intended  to  move,  on  the 
7th  of  that  month,  to  open  the  Biddings,  and  that,  in  case  any  further  Pro- 
ceedings were  taken  for  the  purpose  of  confirming  the  Report,  he  would 
move  to  set  them  aside.  On  the  2d  of  May,  Moor^s  Solicitors  learned, 
on  inquiry  at  the  Registrar's  Office,  that  the  Brief  of  the  Mo- 
[  •147  ]  tion  for  confirming  the  Report  absolutely,  had  'been  left  there 
three  days  before,  and  the  Order  bo  spoken,  but  that  the  same 
had  not  been  drawn  up ;  whereupon  they  immediately  served  the  Purchaser, 
personally,  with  Notice  of  the  intended  Motion  to  open  the  Biddings. 

Mr.  Jacobs  in  support  of  the  Motion,  contended  that  the  Order  for  con- 
firming the  Master's  Report  absolutely  as  to  a  Purchase,  took  effect  from 
the  time  of  Service,  and  not  from  the  time  when  it  was  pronounced. 

Mr.  Knight  for  the  Purchaser. 

Mr.  Collins  for  a  Party  in  the  Cause. 

The  Vtce- Chancellor  said  that  his  Opinion  was  against  the  Motion,  but 
that  he  would  have  the  Practice  inquired  into. 


On  this  day  His  ffonor  said  that  he  had  consulted  the  Registrar  (Mr. 

«See  Luidow  r.  FUdwood^  post  p.  16S. 
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BedtV€U)y  and  also  Mr.  Jackson,  one  of  the  Clerks  in  Court,  and  that  they 
were  both  of  opinion  that  the  Order  for  confirming  the  Beport  absolutely, 
when  it  was  drawn  up  and  served,  took  effect  from  the  day  on  which  it  was 
pronounced  ;  and  he  refused  the  Motion  with  Costs.* 


•Walter  v.  Makin.  *  [  •148  ] 

1 S33 :  1 1  th  Jane.—  WtU.^Conitrudion.'^Legal  Repreunttitives. 

Testator  gave  460/.  to  Tmstccs,  their  Executors,  &c.  in  Trust  for  his  Son  for  life,  and  after 
his  Son's  decease,  to  pay  thereout  two  Legacies  of  IOC/,  each  to  two  of  hia  Daughters,  and 
to  pay  the  Residue  to  the  legal  Representatives  of  his  Son.  And  he  gave  the  Residue  of 
his  Personal  Estate  to  his  Son,  his  Exeeutcrs,  &c.  Held  that  the  words  Legal  ReprtBeniativei 
meant  Next  of  Kin. 

John  Homkrat  made  his  Will,  dated  the  17th  of  January  1804,  as  fol- 
lows :  ^^  I  give  and  bequeath  unto  Isabella  Tliomley  the  Sum  of  lOZ.,  also 
to  Benjamin  Parktr  the  Sum  of  20Z.  and  all  my  working  Tools,  and  I  give 
to  my  Sister,  Ann  Homfray^  the  Sum  of  lOZ.,  and  I  give  to  my  two  Friends, 
Joseph  Oiborne  and  Matthew  Howe,  my  Trustees  hereinafter  named,  the 
Sum  of  Ten  Guineas  each.  I  give  and  bequeath,  unto  my  said  two 
Friends  Joseph  Osborne  and  Matthew  Howe,  the  Sum  of  450Z.,  to  be  paid 
to  them  within  two  months  next  after  my  death,  upon  Trust  that  they  the 
said  Joseph  Osborne  and  Matthew  Howe,  or  the  Survivor  of  them,  or  the 
Executors  or  Administrators  of  such  Survivor,  shall  and  do,  as  soon  as  con- 
yeniently  may  be,  put  and  place  out  or  invest  the  said  Sum  of  450Z.  upon 
Real  Security,  or  in  the  Public  Stocks  or  Funds,  and  pay  the  Interest  or 
Dividends  arising  therefrom,  from  time  to  time,  as  the  same  shall  become 
due  and  payable,  unto  my  said  Sister,  Ann  Howfray,  or  her  Assigns,  dur- 
ing her  life ;  and  upon  further  Trust,  from  and  immediately  after  the  de- 
cease of  my  said  Sister,  to  call  in  the  said  Sum  of  4501.  so  to  be  placed 
out  as  aforesaid,  and,  thereout,  to  pay  the  Sum  of  20Z.  to  the  said  Senja- 
min  Parker,  and  the  Sum  of  lOZ.,  to  Isabella  Thomley,  and,  from  and  af- 
ter payment  of  the  said  two  Legacies  last  mentioned,  upon  further  Trust 
that  they  the  said  Joseph  Osborne  and  Matthew  Eowe,  or  the  Survivor  of 
them,  or  the  Executors  or  Administrators  of  such  Survivor,  shall 
and  do,  as  soon  asjconveniently  •may  be,  put  and  place  out,  or  [  •149  ] 
invest  the  residue  of  the  said  450Z.,  upon  Real  Secuirty,  or  in 
the  Public  Stocks  or^  Funds,  and  pay  the  Interest  or  Dividends  arising 

*^It  did  not  appear,  from  the  Brief,  that  the  Order  confirming  the  Beport  abtolntely,  had 
been  served  before  the  motion  to  open  the  Bidding!  was  made. 
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therefrom,  from  time  to  time,  as  the  eame  shftU  become  doe  wd  payable, 
unto  my  Son,  John  Bomfray^  or  his  ABsigns,  daring  his  life,  and  apon  fur- 
ther Trust,  from  and  immediately  after  the  decease  of  the  said  John  Homr 
fray,  to  call  in  the  residue  of  the  said  4602.  so  to  be  placed  out  as  afore- 
said, and  to  pay,  thereout,  the  Sum  of  100/.  to  Sarah  Ann  Homfray^  one 
of  the  Daughters  of  my  said  Son,  John  Momfray,  and  the  further  Sum  of 
lOOZ.,  to  Juliana  Sowfray,  the  other  Daughter  of  my  said  Son,  John  Horn- 
fray  ;  and  upon  further  Trust  to  pay  the  residue  of  the  said  Sum  of  4502. 
then  remaining,  un^  the  legal  Representatives  of  my  said  Son,  John  Horn- 
fray:' 

The  Win  then  provided  for  the  Indemnity  and  RdmbHrsement  ef  the 
Trustees,  and  concluded  in  the  following  words ; 

^^  And  as  for  and  concerning  all  my  Beal  Estate  whatsoever,  juid  where- 
soever, and  also  all  my  Mortgages,  and  all  my  Estate,  Right,  l^de  aad  In- 
terest in  the  Messuages,  Lands,  Tenements  and  Hereditaments  comprised 
in  such  Mortgages,  and  all  my  Money,  Securities  for  Money  and  other  my 
Personal  Estate  and  Effects,  of  what  nature  or  kind  soever  and  wheresoever, 
I  give,  devise  and  bequeath  the  same,  (subject  to  and  charged  with  the 
payment  of  all  my  just  Debts,  Funeral  and  Testamentary  Expenses,  and, 
also,  with  the  payment  of  several  Legacies  hereinbefore  by  me  given  and 
bequeathed,)  unto  my  said  Bon,  John  Homfray,  his  Heirs,  Vt%r 
[  *1&0  ]  utors,  Administrators  and  Assigns,  ^absolutely,  to  and  for  his  and 
their  own  use  and  benefit." 

Osbomej  after  the  Testator's  death,  invested  the  4501.  in  the  purchase 
Three  per  Cent.  Reduced  Annuities  in  his  own  name. 

By  an  Indenture  of  the  20tbof  February  1808,  John  Homfrey,  the  Son, 
assigned  the  797Z.  Stock  io  Robert  Cory,  subject  to  the  Life  Interest  of  jlnn 
Homfray^  and  to  the  Legacies  payable  thereout.  After  the  death  of  Ann 
Homfray,  the  Bill  was  filed  by  Persons  claiming  under  Robert  Cory,  against 
John  Homfray  and  his  Wife  and  Children  and  certain  other  Parties,  praying 
that  it  might  be  declared  that  the  Plaintiffs  were  entitled  to  the  Stock  sub- 
ject to  the  Legacies  of  lOOZ.  and  100?. 

Mr.  Knight  and  Mr.  (7.  Richards^  for  the  Plaintiffs,  contended  that,  un- 
der the  Will,  John  Homfray  the  Son,  became  absolutely  entitled  to  the  Fund 
subject  to  the  Life-interest  of  Ann  Homfray,  and  to  the  payment  of  the 
Legacies  with  which  it  was  charged :  that  the  words  ^*  Legal  Representa- 
tives," jTrtma/ade,  meant  ^^  Executors  and  Administrators,"  though  they 
might  be  held  to  mean  Next  of  Kin,  where  the  context  of  the  Will  required 
it:  but,  in  the  present  Case,  there  was  nothing  to  show  tlat  the  words  ^^  Le- 
gal ILapMflfiiitabvea"  wei^  mt  to  be  taken  iu  tbeir  proper  j»ud  ordinary 
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•eD6e :  Bidmer  v.  Jay  (a)  ;  Saberton  v.  SkeeU  (6)  ;  Price  v. 
Strange  (c)  :  that  the  Life-iDterest  given  to  J.  Homfray  'waa     [  •ISl  ] 
separated  from  the  Reversioo,  in  order  to  admit  the  provision  for 
bis  two  Daughters  after  bis  death :  that  the  Testator,  having  so  provided  for 
two  of  his  Son's  presumptive  Next  of  Kin,  could  not  mean  the  words  ^'  Le- 
gal Representatives,"  to  be  taken  in  the  sense  of  Next  of  Kin. 

Mr.  PepySy  Mr.  Bathir^  Mr.  Oook%  and  Mr.  8.  T.  Preat<m^  appeared  for 
the  Defendants : 

Bat  the  Vice-GhakgelIiOR,  withont  hearing  them  said : 

I  cannot  put  the  construction,  which  the  Plaintiffs  have  contended  for,  on 
the  words  *^  Legal  Representatives.''  For  it  is  clear,  on  the  face  of  the 
Will,  that  the  Testator  meant  to  use  those  words  in  a  different  sense  from 
^'  Executors  and  Administrators,"  which  latter  words  occur,  several  times, 
in  the  Will,  and,  espeeiaUy,  in  the  Gift  of  the  residue  to  the  Son :  and, 
moreover,  the  effect  of  putting  that  construction  on  the  words,  would  bo  to 
make  the  &^  partial  Residuary  Legatee  so  far  as  the  450J.  is  concerned, 
and  also  general  Residuary  Legatee  of  the  Personal  Estate. 

Declare  that  the  words  ^^  Legal  Representatives"  mean  Next  of  Kin*. 


^LiNDOW  V.  Flbbtwood.  [  *1S2  ] 

13S5  :  Slat  MarclL--Bolls,7^FFf7/.-*-0)M<r^Mn,--/'pv^  to  appoutt  nao  Trustees, 
Testator  directed  his  Beal  Estates  to  be  settled  on  certain  Persons  in  strict  settlement,  and 
that  tl^ero  should  be  inserted,  in  the  Settlement  so  to  be  mode,  Powers  of  Leasing,  Sale,  Par- 
tition, nod  ExdiangB.  **  And  my  Will  is  thai,  io  soch  intended  Settlement,  shall  be  insert, 
ed  all  sQch  other  proper  and  rcasoaable  Powan '%»  are  nsaallj  inserted  in  Settlements  of  the 
like  nature.''  Held  that  a  Power  to  appsunt  new  Trus^es^  was  a  proper  and  reasonable 
Fewer  to  be  inserted  in  the  Settlement. 

WiLLLAU.  LiNDOW,  Esquire,  by  his  Will,  after  charging  his  Real  and  Per- 
gonal Estates  with  the  payment  of  his  Debts  and  Funeral  Expenses,  devised, 
4o  Trustees  and  their  Heirs,  all  his  Messuages,  Lands,  Tenements,  Heredit- 
SKments  and  Real  Estates  in  Englandj  and  also  his  parts  and  Shares  of  and 
•in  certain  Estates  or  Plantations  in  the  Island  of  Cfrenada^  and  St.  Vin- 
«en^'«  in  the  Wsst  Indieij  upon  Trust,  within  12  calendar  months  after  his 
decease,  io  settle  oertiun  parts  thereof,  in  the  most  effectual  manner  taking 
!tihe  advioe  of  Counsel  thereon,  so  as  that  an  Annmiy  of  50^  might  be  charg- 

.(oj  4nie,  vpl.  lY.  p.  4%  W  ^  &W^  ^^^  ^*  («)  Madd.  &  Geld.  169. 

••ASee  iZ90MitM<T.  ArM,  sott,  p.  4ff,  toid  StyO,  v.  Mimro,  ante,  p.  49. 
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•d  upon  a  competent  part  thereof,  and  be  pud  to  his  Sister  JSlUnor,  the 
Wife  of  Mr.  James  Jackson^  for  her  separate  use,  and,  subject  as  aforesaid, 
the  Testator  declared  that  the  same  Hereditaments  and  Real  Estates  should 
be  settled,  limited  and  assured  to  tho  use  of  his  Children  and  Child  bj  his 
Wife  Abigail,  as  she  should  by  Deed  or  Will  appoint,  and,  in  default  thereof 
and  subject  thereto,  to  the  use  of  all  and  every  his  said  Children  as  Tenants 
in  Common  in  Tail,  with  Cross  Remainders  between  them  in  Tail,  and,  for 
default  of  such  Issue,  to  the  use  of  the  Trustees  and  their  Heirs,  during  the 
life  of  his  Wife  Aligailj  in  Trust  to  pay  the  Rents  to  her,  during  her  life, 
for  her  separate  use,  and,  after  her  decease,  to  the  use  of  any  one  cf  the 
Sons  of  Hevvry  Mawlinsonj  the  Brother  of  his  Wife,  and  his  Issue  in  Tul 
Male,  and,  for  want  of  such  Issue,  to  any  one  of  the  Daughters  of  Henry 
Hawlimonj  and  her  Issue  in  Tul  Male,  with  remainders  over  to 
[  *158  ]     any  others  of  the  Children  of  Henry  RawUnwn,  *one  after  an- 
other, and  their  Issue  in  Tail  Male  as  the  Testator's  Wife,  by 
Deed  or  Will,  should  appoint ;  and,  in  default  thereof,  to  the  use  of  the 
Trustees  and  their  Heirs,  during  the  life  of  the  Plaintiff  Henry  Lindow 
Idndowj  then  Henry  Idndow  Mawlinsonj  Son  of  Henry  Itawlineonj  in  Trust 
to  pay  the  Rents  thereof  to  the  Plaintiff,  for  hb  life,  and,  after  his  decease, 
to  the  use  of  his  first  and  other  Sons  successively  in  Tail  Male,  with  remain- 
der to  his  Daughters  as  Tenants  in  Common  in  Tul,  with  Cross  Remmndeis 
amongst  them  in  Tail,  with  divers  remamders  over,  and  the  ultimate  remdn- 
der  to  the  use  of  the  Testator's  right  Heirs.    The  Testator  directed  other 
parts  of  his  Estates  to  be  settled  on  his  Nieces  and  their  Children,  m  strict 
settlement ;  and,  in  a  subsequent  part  of  the  Will,  the  following  Clause  was 
contained  : 

^<  And  my  will  and  mind  is,  and  I  do  hereby  direct  that,  in  the  sud  sev- 
eral Settlements  to  be  made  as  aforesaid,  there  shall  be  respectively  inserted 
proper  Powers  to  enable  the  several  Tenants  for  Life  therein  to  be  named, 
when  respectively  in  possession,  and  also  the  Trustees  to  uses  to  be  named 
in  such  Settlements,  during  the  Minority  of  any  Person  or  Persons  who,  by 
virtue  of  the  Limitations  therein  to  be  contuned,  shall  be  entitled  to  any 
Estate  of  Freehold  or  Inheritance  of  or  in  any  of  the  Estates  to  be  com^ 
prised  in  such  Settlement  or  Settlements,  and  also  the  Trustees  for  my  said 
Wife  and  her  Nephews,  to  make  Leases  for  years  of  the  said  Estates  to  be 
comprised  in  such  Settlements,  or  any  part  or  parts  thereof,  not  exceeding 
21  years  in  possession,  reserving,  from  time  to  time,  the  greatest  annual 
Rent  that  may  be  reasonably  had  for  the  same,  without  taking 
[  •164  ]  any  Fme,  or  anything  in  the  nature  •of  a  Fine  or  Premium  for 
th«  making  any  such  Lease  or  Leases,  and  also  a  Power  for  the 
Trustees  to  uses  in  such  Settlements  to  be  respectively  named,  with  th^oon- 
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sent  of  Uie  Tenant  for  Life  in  Possession,  or  the  Person  entitled  to  the 
Bents  and  Profits  for  his  or  her  life,  to  make  Sale  or  Partition  of,  or  to  ex- 
change  any  of  the  Messuages,  Lands,  Tenements  or  Hereditaments  which 
shall  be  comprised  in  snch  Settlements,  for  other  Messuages,  Lands  or  Her- 
editaments of  equal  value :  and  my  will  is  that,  in  such  intended  Settle- 
ments, shall  be  inserted  all  such  other  proper  and  reaeonable  Potpere  ae  are 
usually  ineerted  in  SetUements  of  the  like  nature. 

The  question  was  whether  the  concluding  words  of  the  above  Olanse, 
authorzied  the  insertion  of  a  Power  to  appoint  new  Trustees,  in  the  Settle- 
ments to  be  made  in  pursuance  of  ~the  Will. 

Mr.  Spenee  and  Mr.  Walker  for  the  Plaintiffs. 

Mr.  Sitnone  and  Mr.  L.  Lotvndee  for  the  Defendants. 

The  Maeter  of  the  BolU  said  that,  taking  the  Clause  relating  to  the  Pow- 
ers to  be  inserted  in  the  Settlements  to  be  as  Uie  Bill  stated  it*,  he  doubted 
whether  the  general  words  would  authorise  the  insertion  of  the 
Power  in  question,  or  of  any  other  Power  that  was  not  •of  the  [  *lbb  ] 
same  nature  as  those  specifically  mentioned.  But  his  Honor  ad- 
ded that  he  had  referred  to  the  Will,  and,  as  he  found  that  those  general 
words  were  contained  in  a  separate  and  distinct  sentence,  he  was  of  opinion 
that  they  would  authorize  the  insertion  of  a  Power  to  appoint  new  Trustees 
in  the  Settlement  to  be  made  m  pursuance  of  the  Will  f- 


Blanchabd  v.  Cawthobnb. 

1S3S :  3l9t  Jantuury,  2Sd  May  &  ISA  June— /lyiwdioi*. 

A  Kccdvcr  having  teen  appwntcd,  in  a  Cwditort  Snit,  of  tha  offlcA  of  Master  Forester  of  a 

Boyal  Forest,  an  InjuncUon  was  afterwards  granted  to  restrain  certain  Persons  who  owned 

Lands  in  the  Forest,  from  Sporting  in  it. 

Geokgb  Noblb,  haying  been  appointed  the  Receiver,  in  pursuance  of  the 
Order  made  on  the  Motion  in  this  Cause,  (reported  ante,  Vol.  IV.  p.  56i5,) 
with  liberty  to  manage,  set  and  let  the  Grants,  Deputations  and  Demises, 
with  the  approbation  of  the  Ma%ter,  he,  in  June  1832,  advertised  the  exclu- 
sive right  of  Sporting  over  the  Forest  of  Wyeredde  to  be  let,  and  that  the 

•  The  Clanse  was  thns  stated  in  the  Bill :  "  And  the  said  Testator,  after  directing  certain 
rowers  of  granting  Leases  of  his  said  Estates,  and  also  of  Sale,  Partition,  and  Exchange  of 
the  same,  to  he  inserted  in  the  said  Intended  SetUements,  directed  that  there  shonld  also  he  in- 
serted therein,  aU  snch  other  proper  and  reasonable  Powers  as  are  usnaUy  inserted  in  SetUe- 
menlsof  the  like  natore.? 

t  See  jail/  V.  JiSff,aate,  p.  IM. 
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Terms  might  be  known  on  application  to  him,  the  ReceiTer  of  the  Rents  of  the 
Forest  appointed  by  the  Court  of  Chancery. 

On  the  5th  of  August  1882,  J.  Bradshatv  HaihonUhwaite,  an  Owner  of 
Lands  in  the  Forest  part  of  the  Vaccary  of  Leigh^  offered  to  gi?e  the  Re- 
ceiver ISOl.  for  the  right  of  Sporting  in  the  Forest  for  the  Season,  but,  a& 
terwards,  he  retracted  his  offer,  and  the  Receiver,  but  without  the  sanction 
of  the  Master,  let  to  other  Persons,  the  exclusive  right  of  Sportmg  over  the 
Forest. 

In  October  1832,  J»  Bradshaw  Sathomthwaite  having  been 
[  ^56  ]  found  Sporting  in  the  Forest,  one  of  the  Lessees  ^served  him 
with  a  Notice,  signed  by  the  Receiver,  stating  that  the  right  of 
Sporting  over  the  Forest  had  been  let  for  the  Season,  and  that  if  any  Per- 
son should  be  found  Sporting  in  it,  without  the  Receiver's  authority,  appli* 
cation  would  be  made,  to  the  Court  of  Chancery,  for  his  Committal  to  the 
Fleetj  for  a  Contempt.  Sathornthtoaite  disregarded  the  Notice,  and  repeat- 
edly afterwards  Sported  in  the  Forest :  whereupon  the  Plaintiflb  served  hiih 
with  a  Notice  of  a  Motion  for  his  Commitment  to  tixe  Fleet,  and  for  an  Injun<^ 
tion  to  restrain  him  from  Sporting  in  the  Forest.  The  Motion  was  support- 
ed by  an  Affidavit  made  by  the  Receiver  and  other  Persons,  stating  the  facts 
before  mentioned,  and  verifying  the  Grants  made  to  Cawlhomej  amd  the 
Deputations  which  had  been  made  by  him  from  time  to  time,  and  statmg  that 
he  had  always  exercised,  and  enforced  when  necessary,  the  exclusive  right 
of  Sporting  in  the  Forest. 

Mr.  Knight  and  Mr.  Jame9  BmseU,  appeared  in  support  of  the  Motion ; 
but  no  Counsel  appeared  for  J.  B.  ffathomthwaite. 

The  Vice-  Chancellor  ordered  that  he,  having  pertonal  notice  of  the  Order, 
should,  on  the  21st  of  Februaiy,  show  Cause  why  he  should  not  be  commit- 
ted to  the  Fleet  ioT  Sporting,  pursuing'and  killing  Game  in  ihe  Forest,  Chase, 
Manor  or  Lordship  of  Wyersdale,  with  ftiU  Notrce  tod  in  violation  of  the 
Order  for  the  appointment  of  the  Receiver ;  and  that  he  should  be  restrained 
from  Sporting  in  the  Forest,  Manor  or  Lordship,  or  pursuing,  or  killing,  or 
attempting  to  kill  any  species  of  Game  within  the  Limits  thereof,  or  from  do- 
ing any  act  to  disturb  or  impede  the  Receiver  or  his  Agents,  or 
[  •IST  ]  any  Person  acting  under  his  License  or  Authority,  or  •to  whom  he 
might  make  Grants,  Deputations,  or  Leases,  in  the  full  possession 
and  exercise,  so  far  as  related  to  the  said  Forest,  Chase,  Manor  or  Lordship, 
or  the  Lands  therein  included,  of  any  of  the  Rights  and  Privileges  granted 
by  the  Letters  Patent. 

On  the  21st  of  February  1833,  the  Order  for  the  CbrntAitttd  Of  Eathmi' 
ihtoaitej  was  made  Absolute,  on  an  Affidavit  that  tlie  same  had  heen  served 
upon  him  personally. 
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On  this  day  a  M  otion  for  an  Iigunction,  similar  to  that  which  had  been 
obtidned  against  J.  B.  HathomthtoaiU,  was  made,  hj  the  Plaintiffsi  against 
John  Walmslejfj  and  his,  son,  John  Walmslejf  Satjiomthwaitej  who  was  the 
Owner  of  the  remainder  of  the  Vaccarj  of  Leigh. 

Several  Affidavits  were  filed  in  opposition  to  this  Motion,  stating  that  the 
Bights  and  Powers  claimed  by  Cawthomej  had  been  subject  to  disputes  for 
upwards  of  20  years  :  that  the  Owners  of  Lands  in  the  Forest,  and  others 
with  their  permission,  had  ,for  several  years,  Sported  over  their  lends  in  the 
Forest,  and  had  refused  to  permit  Cawthome  and  his  Freinds  to  Sport  over 
the  same  :  that  Cawthome  commenced  an  Action  against  one  of  the  Depo- 
nents, for  having  killed  Game  in  the  Forest,  but  did  out  proceed  with  it,  and 
the  same  was  non  proaed  by  the  Deponent,  who  afterwards  continued  to 
Sport  in  the  Forest,  without  any  interruption  from  Catothome :  that  Wyers- 
dale  was  not  a  Forest  in  law,  nor  were  those  Forestal  Bights  belonging  to 
it  which  were  claimed  on  behalf  of  the  Patentee  of  the  Duchy  of  Lancaster  : 
That,  by  16  Charles  L,  c.  16,  s.  5,  it  was  enacted  that  no  Place 
or  Places  within  the  Bealm  *of  England  or  dominion  of  Wale%^  [  *158  J 
where  no  Justice-seat  Swainmote  or  Court  of  Attachment  had  been 
held  or  kept,  or  where  no  Yerderers  had  been  chosen,  or  regard  made  within 
the  space  of  60  years  nextbefbre  the  first  year  of  his  then  Majesty's  reign, 
should  be,  at  any  time  thereafter,  judged,  deemed  or  taken  to  be  Forest,  or 
within  the  bounds  or  metes  of  the  Forests,  but  the  same  should  be,  from 
thenceforth,  disafforested  and  freed  and  exempted  from  the  Forest  Laws,  any 
Justice*seat,  Swainmote  or  Court  of  Attachment  held  or  kept  within  or  for 
any  such  Place  or  Places,  at  any  time  or  times  since  the  beginning  of  his 
said  Majesty^s  reign,  or  any  presentment  or  inquiry,  act  or  thing  theretofore 
made,  or  thereafter  to  be  made  or  done  tb  the  contrary,  notwithstanding. 
The  Affidavits  further  stated  that,  as  Deponents  believed,  neither  a  Justice- 
seat  had  been  held  or  kept,  nor  had  Verdercrs  been  chosen,  or  regard  made 
within  the  period  or  the  terms  specified  in  the  said  Act  of  Parliament :  That 
Richard  Bathomthwaite  (the  former  Owner  of  the  Lands  belonging  to  J.  £, 
Sathomthwatte  and  John  Walmtiley  Hathomthwaite)  kept  Harriers,  and 
hunted  over  his  Estates  and  other  parts  of  the  Forest,  and  was  never  inter, 
rupted  in  so  doing  by  Cawthomcj  except  that,  in  the  year  1786,  Cawthorne^e 
Gamekeeper,  by  his  instructions,  shot  several  of  Richard  Saihomthwaite^e 
Dogs,  upon  which  he  brought  an  Action  and  recovered  a  Verdict  against  the 
Gamekeeper,  and,  afterwards,  continued  to  kill  Game  in  Wyersdahy  without 
interruption. 

The  Affidavits  in  reply  stated  tbat  in  1812,  Mr.  Lawson^  the  then  Pro- 
prietor of  one  of  the  other  Yaccaries  in  the  Forest,  claimed  the  right  of 


160  CASES  m  CHANGEBT. 

-  '  '      ■  ■  .  ■  ii>  ■  ■■ 

1834.— KnigbtT.  Knight 

Free  Warren  over  that  Yaecary,  under  Letters  Patent  granted  by 
[  *159  ]     King  James  I. ;  and  that  an  action  of  Trespass  for  'entering 

that  Yaccary  and  killing  and  carrying  away  Grame  therein,  was  com* 
inenced,4n  the  name  of  the  Tenant,  against  Cawthorfie's  then  Gamekeeper : 
that  the  Defendant  pleaded,  in  justification,  the  Letters  Patent  granted  to 
Cawthame,  and  that  he  was  deputed  and  constituted  Caufthome^s  Deputy 
Oamekeeper ;  that  the  Plaintiff,  by  his  Replication,  pleaded  the  Letters  Patent 
of  James  I.,  and  claimed,  thereunder,  tibe  right  of  Free  Warren :  that,  in 
1818,  the  question  was  argued  before  tho  Judges  of  the  King's  Bench,  who 
were  unanimously  of  opinion  that  the  right  of  Free  Warren  did  not  pass  by  the 
Letters  Patent  of  James  I.,  and  ordered  the  Verdict  to  be  entered  for  the 
Defendant :  that  Richard  HathomthwaUe  succeeded  in  his  Acdon,  by  rea- 
son of  the  Gamekeeper  not  being  able  to  prove  his  Deputation :  that  the 
Forester  for  the  time  being  of  WyerBdale^  or  his  Steward,  had,  from  time 
to  time,  held  Courts  in  the  Forest  intituled ;  ^'  Forest  of  Wyer%daU  in  the 
County  of  Lancwter  (to  wit),  the  Forest  Court,  Court  Leet  and  View  of 
Frankpledge,  with  the  Court  iBaron  and  Swunmote  of  our  Sovereign  Lord 
tiie  King." 

Mr.  Knight  and  Mr.  James  Bussell^  in  support  of  the  Motion. 

Mr.  Agar  and  Mr.  Duekwarth^  for  Jolm  WalmsUy  and  John  Walmlejf 
Sathomihwaite. 

The  Vtee-Chaneellar  granted  an  Injunction  in  the  terms  of  the  Notice  of 
Motion,  and  ordered  the  Parties  to  proceed  to  a  Trial  at  Law,  at  the  then 
next  Summer  Assizes  for  the  County  of  Laneaster,  on  the  following  Issues : 
First,  whether  a  certain  Place  or  District  called  WgersdaUy  in  the  County 
of  Laneoiter^  or  any  part  thereof,  was  or  was  not  a  Forest  be- 
[  *160  ]  longing  to  his  Majesty,  ^m  right  of  his  Duchy  of  Lancaster  : 
Second,  whether  a  certun  Place  or  District  cdled  Wyersdale^ 
&c.  was  or  was  not  a  Chase  belonging  to  His  Majesty,  in  right  of  his  Duchy 
of  Lancaster  ;  and  the  Plaintiflb  in  the  Cause,  were  to  be  Plaintiffs  at  Law, 
and  «7.  WalmsUy  and  J.  WalmsUy  Edihomthtcaite  were  to  be  Defendants 
at  Law :  Third,  whether  J.  Walmsley  and  J.  W.  JSicUhomthwaite,  or  either 
of  them,  were  or  was  entitled  to  Free  Warren  in  the  Yaccarcy  of  Leigh  or 
any  part  thereof:  Fourth,  whether  they,  or  either  of  them,  were  or  was  en- 
titled to  kill  Game  in  that  Yaccary  or  any  part  thereof:  and  J.  WalmsUy 
and  J.  W.  Hathomthwaite  were  to  be  Plaintiflb  at  Law,  and  the  Defendants 
in  the  Cause  were  to  be  Defendants  at  Law :  and,  in  case  any  special  mat- 
ter should  arise  on  the  Trial  of  any  of  the  Issues,  it  was  to  be  indorsed  on 
the  postea* 

•  A  Motioa  to  diMhaife  tbe  above  Older  was  refeNd  by  Xm^T  AraiyAanm  C^  oa  tiMSM  Aa« 
•gaitlSSS. 
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«  • 

On  this  day,  a  Motion  was  made  on  behalf  of  J,  Bradshato  Hatharnth' 
waiUj  to  discbarge  the  Orders  made  against  him. 

Mr.  Agar  and  Mr.  Duckworth^  in  support  of  the  Motion,  read  the  Affida- 
Tits  made  in  opposition  to  the  preceding  Motion. 

Mr.  Knight  and  Mr.  Jama  Muaelt  opposed  the  Motion. 

The  Vtee-OhaneeUar  directed  Issues  to  be  tried  similar  to  those  in  the  pre- 
ceding Order,  and  suspended  the  execution  of  (he  Order  of  Committal  in 
the  meantime*. 

*  Nona  of  the  Iiaaet  wen  tried. 
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1833  :  8th  February. — Vendor  and  Purehaner, —  HtU. 

Testator  by  his  Will,  in  his  own  hand- writing,  devised  an  Estate  to  Ann  Aspinall  and  her  Heirs, 
if  she  shoald  be  then  living  ;  bat,  if  not,  then  to  her  Issue  and  their  Heirs.  He  afterwards 
made  a  Codicil  commencing  thas :  "  This  is  a  Codicil  to  the  last  Will  and  Testament  of  me« 
X  S,^  and  which  Will  I  sometime  since  made  in  my  own  hand-writing,  and  thereby  devised 
to  Ji^  AspinaU  as  therein  mentioned."  At  the  date  of  the  Codicil,  Ann  Atpinall  had  a  Son 
named  John.  Fart  of  the  Testator's  Estates  having  been  sold  in  parsnance  of  a  direction  in 
the  Will,  the  Forchaser  objected  to  the  Title  on  the  ground  that  the  reference  in  the  Codidl 
afforded  strong  presumption  of  the  existence  of  a  aubsequent  WilL  But,  as  the  WUl  contain- 
ed a  Gift  which  might  take  effect  in  favour  of  Mm  Aspinall,  the  objection  was  over-ruled. 

This  was  a  Suit  by  Vendors  to  compel  specfic  performance  of  a  Contract 
for  purchase  of  a  Freehold  Estate,  devised  by  the  late  Owner,  John  Swin- 
glehurstj  by  a  Will,  dated  18th  February  1811,  but.which  the  Defendant  al- 
leged was  not  the  Will  referred  to  by  a  subsequent  Oodicil  of  the  Testator, 
and  therefore  was  not  his  last  Will. 

By  the  Will  of  1811,  the  Testator  gave  all  his  Real  and  Personal  Estates, 
subject  to  the  payment  of  his  Debts  and  Funeral  and  Testamentary 
[  *162  ]  Expenses,  unto  and  to  the  use  of  the  Plaintiff,  Richard  ^JEhwarthy 
and  ShackUton  Midgleyy  and  the  Survivor  of  them  and  his  Htirt^ 
upon  and  for  the  Trusts  and  Purposes  aftermentioned  (that  is  to  say)  upon 
Trust  that  the  Trustees  and  the  Survivor  of  them  should  pay  an  Annuity  of 
607.  to  the  Testator's  Sister,  Elizabeth  BoyUj  for  her  life,  and,  after  her 
death,  to  her  Children  and  their  Issue,  and,  unto  Isabella  the  Daughter  of 
Benjamin  Spencer j  an  Annuity  of  60Z.  while  she  should  continue  unmarried  ; 
and,  unto  Mary  Swinglehurst^  the  Daughter  of  the  same  Isabella  and  also 

*Ex  Bdantiom  Mr.  Qrmmng. 
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the  Testator's  Daughter,  during  her  life,  an  Annuity  of  60^. :  and  the  Tes- 
tator willed  that  the  same  Isabella  and  Mary  should  have  the  use  of  thti 
House,  Lands,  Stock  and  Household  ESeeta  in  his  own  possession  and  occu- 
pation at  the  time  of  his  death,  during  their  lives  and  the  life  of  the  longer 
liver  of  them,  but,  if  Isabella  should  marry,  that  she  should  lose  her  right 
therein,  and  that  the  Income  of  the  rest,  during  his  Daughter's  Minority, 
should  be  applied  in  discharge  of  the  other  of  his  Debts,  Legacies  and  other 
Payments,  at  the  discretion  of  his  JExecutors :  and  all  the  Residue  of  the 
Testator's  said  Estates  and  Effects  (subject  to  all  the  same  Payments  and 
also  to  the  Legacies  thereinafter  mentioned)  unto  his  same  Daughter  Maryy 
during  her  life,  and,  afterwards,  to  her  Issue  living  at  her  death,  in  manner 
in  the  Will  mentioned,  and  for  want  of  such  Issue,  to  the  Testator's  said 
Sister  HoyU^  for  her  life,  and,  upon  her  death,  to  her  Issue  who  should  be 
then  living,  for  want  of  such  Issue,  the  Testator  willed  that  all  his  Property 
should  be  given,  and  he  gave  the  same  to  Ann  o^erwiae  Nanny  Aftpinall^ 
hi$  Cousinythe  Wife  of  Henry  Aspinatty  E^,  if  she  should  be  then  living j 
mnd  to  her  Heirs  and  Anigns  for  ever:  tfshe  should  be  then 
dead,  the  Testator  ganty  devised  and  bequeathed  the  same  to  *her  [  TL63  ] 
Issue  or  Iss»e$j  tn  the  earns  manner  as  to  Mrs.  Soyle^s  Issues, 
and  to  their  respective  Heirs  for  ever.  And,  after  bequeathing  some  Leg« 
acies  and  Ananities,  tbe  Testator  wilfed  that  it  should  be  lawful  for  his  said 
Trustees  andJExeeutore  thereinafter  named,  at  any  time  during  the  Minority 
of  his  Daughter,  if  aeoessary,  to  mortgage  some  sufficient  part  of  his  said 
Lands,  Tenements,  Bereditamenta,  and  Premises,  and,  after  her  attaining 
the  age  of  21  years  and  deliberately  eensidering  what  part  or  parts  thereof, 
and  the  said  Trustees  believing  it  expedient  so  to  do,  to  sell  the  same  part 
or  parts  so  fixed  on,  and  their  Receipts  to  be  sufficient  Discharges  for  the 
Purchase-money,  io  order  to  ruse  Money  to  pay  his  Debts  and  the  Annuities 
und  Legacies  given  hy  his  Will*  And  the  Testator  appointed  Hbwarth  and 
Midgleyy  his  Shistees  f^  the  uses  of  his  Will,  and  appointed  his  said 
Daughter  and  Howarth  Exeontrix  and  Executor  thereof. 

Midgleyy  one  of  the  Tnisteee  appointed  by  the  Will,  died  soon  after  its 
jftte. 

On  the  11th  March  1827,  John  SwingWmrH  made  a  Codicil  to  his  Will 
in  the  form  following :  <*  This  is  a  Codicil  to  the  last  Will  and  Testament  of 
me,  J.  Swingldiuret,  of,  &c«  and  whiclr  Will  I  sometime  since  made  in  my 
own  handwriting,  and  tiierebj  gave*,  devised,  and  bequeathed  to  John  As' 
pinall  and  his  Heirs  as  tiierein  mentioned^  which  Gift  and  Devise  I  do 
hereby  make  null  and  void,  as  if  the  same  bad  not  been  inserted  and  con- 
tained tb^eiBy  and  I  do  hereby  direct  that  the  Person  and  Persons  who 
shall  then  be  entitled,  shall  stand  seised  of  the  same  subject  to  the  same 
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Limitations  and  Directions  as  the  said  Jolm  A^ncdl  and  bis 
[  •164  ]  Heirs  stood  seised  of  them.  I  do,  hereby,  give  •and  bequeath, 
unto  J.  H.  Spencer^  ^vho  now  resides  with  me,  an  Annuity  of 
102.  during  the  term  of  his  natural  life,  and  I  do  hereby  charge  my  Beal 
and  Personal  Estates  with  the  payment  of  the  same.  I  do  hereby  ratify 
and  confirm  my  said  Will  in  every  particular  thereof  that  is  not  hereby  al- 
tered or  revoked." 

The  Will  of  1811  was  in  the  hand-writing  of  the  Testator ;  the  Codicil 
was  in  another  hand. 

Jsahella  Spencer  died  in  the  Testator's  lifetime,  and  his  Daughter  became 
of  age  and  married  Christopher  Grimshaw  in  the  Testator's  lifetime ;  bat 
whether  those  events  happened  before  the  date  of  the  Codicil,  did  not  ap- 
pear.   The  Testator  died  in  August  1830. 

Ann  Aspinall  survived  the  Testator,  and,  at  the  time  of  his  death,  was 
a  Widow  and  had  two  Children,  namely,  John  Aspinall  and  JElizabeth 
Greenwood,  both  of  whom  were  adult. 

The  Testator's  general  Personal  Estate  being  insufficient  to  pay  his 
Debts,  &c.,  JBowarihj  the  surviving  Trustee  of  the  Will,  with  the  consent 
of  Mrs.  Grimshawt  agreed  to  sell  part  of  the  Testator's  Beal  Estates  to 
the  Defendant  Smith. 

The  Purchaser  objected  to  the  Title  on  two  grounds :  First,  that  the 
Codicil  referred  to  a  disposition  not  contained  in  the  Will  of  1811,  and, 
therefore,  showed  that  tho  Testator  had  made  another  Will,  or,  at  all  events, 
raised  so  strong  a  presumption  that  another*  Will  existed  as  to  render  the 
Title  under  the  Will  of  1 811  doubtful  and  unmarketable.  Second, 
[  *165  ]  that  the  power  of  Sale  *given  by  the  Will  to  the  Trustees,  did 
not  survive  to  Sowarth. 

In  a  Suit  of  Chrimihaw  v.  Sowarth  and  others,  subsequently  instituted, 
in  Chancery,  for  the  Administration  of  the  Testator's  Assets,  the  Will  and 
Codicil  were  declared  to  be  well  proved ;  and  the  Master  having  reported, 
upon  a  reference  made  to  him  in  that  Suit,  that  it  would  bo  for  the  benefit 
of  the  Parties  interested  in  the  Testator's  Estates  that  a  Suit  should  be  in* 
stituted  to  compel  the  Defendant  Smith  to  complete  his  Contract,  the  present 
Suit  was  instituted  for  that  purpose. 

Sir  Fdward  Sugden  and  Mr.  Barber  for  the  Plidntiffs,  said  it  was  clear 
that  the  Codicil  referred  to  the  Will  of  1811 ;  for  though  that  Instrument 
contained  no  Devise  to  John  Aspinallj  by  name,  yet  it  contained  a  limitation 
to  the  Issue  of  Ann  Aspinallj  under  which  he  would  be  entitled  to  take : 
that  tho  Will  of  1811  had  been  established ;  and,  though  the  Testator  had 
been  dead  for  three  years,  it  had  never  been  pretended  that  any  other  WiU 
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existed.  Sptrling  v.  Trtvor  (a).  As  to  the  second  objection  they  relied 
on  an  unreported  Case,  Hall  y.  DavxBj  decided  by  Lord  Eldon  in  1827,  as 
conclusive. 

Mr.  Preston  and  Mr.  Qretning  for  the  Defendant,  said  that  the  Case 
must  be  determined  by  an  application  of  the  rules  of  Equity  with  regard  to 
doubtful  Titles.    That  a  Purchaser  shall  not  be  compelled  to  accept  a  doubt- 
ful Title,  is  an  admitted  rule,  and  is  established  on  incontrovertible 
reasons,  and  yet  it  is  •one  which  has  never  been  analysed  or  explained,     [  •166  ] 
Price  V.  Strange  (J)  ;  and,  therefore,  its  application  has  been  un- 
certain, and  the  rule  itself  has  been  objected  to,  even  by  high  authority.    In 
truth,  the  term  "  doubtful  Title"  has  been  improperly  confined  in  the  Books ;  for 
it  has  not  always  been  applied  to  Cases  turning  upon  doubts  which  it  was  com- 
petent to  the  Courts  to  remove.    From  consideration  of  principle,  and  from  a 
review  of  the  Cases,  it  is  manifest  that  doubtfal  Titles  are  of  three  kinds  ;  the 
first  being  where  the  doubt  is  respecting  the  existence  of  an  alleged  rule  of 
Law  or  Equity  ;  the  second  being  where  the  doubt  is  only  respecting  the  ap. 
plication,  in  the  particular  instance,  of  a  general  rule,  the  existence  of  which  is 
admitted,  and  of  this  kind  are  obviously  all  Cases  of  Construction ;  and  the  third 
being  where  the  doubt  is  respecting  a  fact.     In  Cases  of  the  first  class,  it  is 
in  the  power  of  the  Court  (for  the  Law  speaks  by  the  Judge)  to  remove  the 
doubt,  and  hence  it  has  often  happened  that,  when  a  Case  of  this  kind  has 
been  reported,  the  doubt  having  been  removed,  the  Case  has  not  been  refer, 
ed  to  as  one  of  doubtful  Title.     In  Cases  of  this  class,  the  Court  has  general. 
ly  and  rightly  compelled  Purchasers  to  accept  Titles  originally  doubtful ;  as 
in  Moody  v.  Walters  (e)  ;  Biscoe  v.  Perkins  (ji)  ;  Pearson  v.  Lane  {e)  ; 
Smith  V.  Death  (/ )  ;  JBasker  v.  Sutton  (^)  ;  Adams  v.  Taunton  (A)  ; 
Howard  v.  Dueane  (t).    But  there  are  Cases  even  of  this  first  class,  in 
which  a  Purchaser  has  not  been  compelled  to  take  the  title  ;  as 
Blosse  V.  Clanmorris  (Jc)  ;  vai.  Play  ford  v.  *Hoare  (I),    Deci-     [  ^167  ] 
eions  which  it  is  difficult  to  account  for  otherwise  than  by  a  suppo- 
sition that  the  Cases  of  the  first  and  second  classes  were  not  distinguished. 
Lord  JEldon  took  a  part  in  the  former  Decision,  and  it  would,  perhaps,  be 
too  much  to  say  that  the  rule  was  not  understood  by  him ;  but,  that  he  was 
under  a  misconception  with  regard  to  its  origin  at  least,  is  apparent  from  his 
observations  in  Jervoise  v.   The  Duke  of  Northumberland  (ni),  contrasted 
with  those  of  Sir  Wm.  Chrant  in  Sloper  v.  Fish  (n).    In  Cases  of  the  first 


(a)  7  Vei.  497. 

{d)  1  Yes.  &  Bea.  485. 

is)  2  Sim.  &  Stu.  513. 

(k)  3  BU.  62. 

(ft)  S  Yes.  &  Bea.   149. 


(6)  Madd.  &  Geld.  159. 

{$)  17  Yes.  101. 
(A)  5  Madd.  435. 
(/);3  You.  &Jcrv.  175. 


(e)  16  Yes.  283. 
(/*)  5  Madd.  871. 
(%)  1  Tom.  &  Boss.  81. 
(m)  1  Jac.  &  Walk,  see  p.  56S-9< 
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-luDd  it  is  perfectly  immaterial  between  what  Parties  the  questioQ  arises,  be* 
cause  the  Law  is  determined  without  reference  to  any  one  Case  more  than 
another.  Not  so  however  in  Cases  of  the  second  or  third  classes ;  for,  in 
these,  it  would  be  contradictory  to  the  universal  principles  of  Justice  and  to 
the  rules  of  Courts  of  Equity,  to  pronounce  final  Decisions  upon  the  points 
in  doubt;  since,  if  this  were  done,  the  rights  of  absent  Parties  would  be 
bound  or  destroyed,  without  their  having  any  opportunity  to  defend  thera : 
but  it  is  obvious  that,  without  such  final  Decisions,  no  Security  could  be 
given  to  the  Purchasers,  who  would  be  left  exposed  to  litigation  with  all  Per- 
sons not  Parties  to  the  original  Suit.  The  consequence  is  that,  in  all  Cases 
of  this  kind,  a  Purchaser  ought  to  be,  and  is  relieved  from  the  acceptance 
of  the  Title  upon  which  the  doubt  exists.  As  Cases  of  the  second  kind  may 
1)0  cited  Marlow  v.  Smith  (o)  ;  Shapland  v.  Smith  ( p) ;  Cooper  v.  Denne 

(?)  ;  Sheffield  V.  Lord  Malgrave  (r)  ;  Roake  r.  Kidd  (/)  ; 
[  neS  ]      Wheatc  v.  *Hall  (JL)  ;  Slopei-  v.  Fi%h  (ji)  ;  Price  v.  Strange 

(re)  ;  Willcox  v.  Bellaers  (jy)  ;  Sharp  v.  Adcock  («)  ;  and  we 
may  refer  to  the  observation  of  C.  B.  Alexander  in  Oolmore  v.  Tyndall  (tf )% 
Perhaps,  however,  Sloper  v.  Fieh  nu^r  be  considered  rather  as  aa  exception 
to  the  general  rule  of  decision  in  Cases  of  the  first  kind  ;  for,  aIthou;^h  upon 
the  facts,  and  upon  the  particular  doubts  stated  by  Sir  Wm.  Grant  in  the 
commencement  of  bis  Judgment^  the  determination  must  have  been  the  same, 
yet  he  seems  to  have  rested  his  Judgment  upon  mere  general  grounds.  And 
it  may  be  doubted  whether  Price  v.  Strange  also  ougbt  not  to  be  referred 
to  as  a  Case  of  the  first  description  ;  although  the  only  result  of  this  would 
be  to  determine,  that,  where  even  a  general  question  of  Law  is  exposed  to 
€0  much  doubt  tluxt  it  is  obviously  impossible  to  set  it  at  rest  by  a  single  de- 
cision, there,  as  between  Vendor  and  Purchaser,  a  question  of  the  first  class 
is  treated  in  the  same  manner  as  one  of  the  second  or  third  class.* 

(o)  2  P.  Wms.  198.  (p)  1  Bro.  C. C.  75.  (q)  1  Vcg.  J.  66S. 

(r)  2  Vcs.  J.  526.  («)  5  Yes.  €47.  (0  17  Ve».  80. 

(m)  2  Ve«.  &  Bea.  145.  \x)  6  Madd.  4  Gfeld.  lC9w  (y)  1  Turn.  4  Ritas.  491. 

(z)  4  itasn.  374.  (a\  2  Yon.  &  Jcrv.  617. 

^  The  Reporter  is  indebted  to  Mr.  Greening  for  the  following  Note : 

There  are  two  Cases  \vhich  might  hare  been  adverted  to  as  opposed  to  the  cnrrent  of  these 
Decisions ;  Jenkins  and  oUters  y.  Ilerrie$f  4  MadU.  67,  and  Bushton  t.  Craven^  IS  Price,  599. 

In  the  former  Case,  for  the  words  '*  Decree  a  Specific  Performance,**  (4  MaJd.  S2)  should  be 
Tcad  '*•  OTcrmle  the  Exception." 

The  Defendant  afterwards  appealed  to  the  House  of  Lords  against  the  Order.  The  Appeal 
was  Iieard  10  Feb.  1821.  Lord  El  Ion  said  that,  as  the  Judgment  of  the  House  on  that  Appeal, 
could  not  bind  any  Issue  which  Thomai  Jenkins  might  Uiir rafter  hava,  but  ^^nch  Issue  might, 
at  a  fntnrc  period,  contest  the  question  with  the  Purchaser,  ke|  ons  dered  that,  before  the  House 
should  be  called  to  give  its  final  Judgment,  the  Court  of  Chancery  should  decid.*,  bj  a  Decreci 
whether  the  Title  was  so  clearly  gcod  and  marketable  as  to  be  binding  agaicst  an  unwiUing  Pur- 
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*Id  Cases  of  the  third  class  there  are  additional  reasons  for  [  *169  ] 
the  course  which  has  been  adopted  by  the  Courts ;  since,  in  these 
Cases,  it  is  scarcely  possible  to  pronounce  a  final  Judgment  between  anj  Par- 
ties ;  for  the  facts  which  appear  may  be  rendered  nugatory  by  the  disclosure 
of  others.  Hence,  in  every  Case  of  this  kind,  the  Purchaser  has  been  dis- 
charged  from  his  Contract.  Lotoei  v.  Lu9h  (i)  /  Franklin  v.  Lord  Brown- 
low  (c?)  ;  Stapylton  v.  Seott  (5)  ;  Sartlet/  v.  Smith  (e)  ;  Conn  v.  Cann 
(/)  /  see  also  the  observations  of  Lord  Eldon^  in  Lord  Braybrokt  v.  Li 
9kip  (^).  The  present  Case  does  not  arise  otit  of  any  question  respecting 
the  existence  of  a  general  rule  of  Law  or  Equity,  nor  upon  any  question  as 
to  the  application  of  an  admitted  rule  ;  but  it  depends,  nimply, 
upon  a  question  of  Fact,  namely,  •whether  John  SwingUhunt  did  [  •ITO  ] 
or  did  not  make  another  Will  than  that  of  1811  ?  This  Codicil 
taiseB  at  least  a  presumption  that  he  did ;  and,  that  he  did  not,  is  no  more 
capable  of  proof  thsn  was  in  Lowet  r.  XueA,  the  fact  that  there  tras  no  Debt 
to  support  a  Commission  of  Bankruptcy.  This  Case,  therefore,  is  clearly 
one  of  the  third  class,  and  the  Plaintiff's  Bill  must  be  dismissed.  Sperling 
V.  Trevor^  cited  for  the  Plaintiffs,  has  ao  application  ;  for,  in  that  case,  there 
was  nothing  to  create  a  doubt,  and  it  was  decided  apon  the  ground  that  no 
doubt  existed ;  and,  had  the  Decision  been  otherwise,  every  Title  to  an  Es- 
tate in  Remainder  must  have  been  held  doubtful. 

The  second  Objection  was  not  urged  by  the  Definidant's  Counsel. 
The  VicbChakckllor : 

It  is  admitted  that,  at  the  time  when  the  Testator  made  his  Codicil,  Ann 
Aipinall  had  a  Son  named  John,  Now  the  Will  contains  a  Devise  to  Ann 
Aapinall,  (if  rii«  should  be  then  living)  and  her  Ueirs ;  and  if  she  should 
be  then  dead,  to  her  Issue  and  their  Heirs:  and,  consequently,  the  Will  con- 
tains a  Gift  that  may  take  effect  in  favour  of  John  Aspinall :  and,  that  be- 
ing so,  I  am  of  opinion  that  the  Codicil  does  refer  to  the  Will  that  has  been 
produced.  If  the  Codicil  had  referred  to  a  Person  who  did  not  take  under 
the  Will,  that  mi^t  have  been  a  good  ground  of  objection ;  but,  as  I  find, 

chaser;  and,  if  the  Conrt  shonld  decide  in  the  Affirmative,  and  decree  a  Specific  Performance, 
then  the  Honso  of  Lords  mnst  give  its  final  Jnifgment  on  the  subject ;  bnt  if  in  the  Negative, 
tt  mij^ht  be  unnecessary  for  the  House  to  decide  the  question. 

An  Order  was  made,  on  the  14ih  Feb..  1623,  directing  the  Appeal  to  stand  over  until  the 
Cause  had  been  beard  on  further  Directions  in  the  Court  below,  with  liberty  to  the  Parties  then 
to  apply  to  the  House  as  they  might  think  fit  And,  in  Ruskton  t.  Craven  the  declaration  that 
the  Purchaser  was  bound  by  the  opinion  of  the  Court,  avoids  altogether  the  real  difficulty.  See 
8ir  John  Leach*9  concluding  Observations  in  Sharp  v.  Adeo€k*  This  Stiii  was  an  aaiicabla  ode, 
•ad  the  Case  subsequently  granted  was  with  ttia  Purchaser's  consent 

(5)  U  Yes.  647.  (c)  Ibid.  55a  (d)  16  Vet.  272. 

<4BaalLS€i.  </)  1  Sin.  4 StB.  2S4.     (^)  8  Yes.  sec  p. 42S. « sig. 
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in  the  Codicil,  a  reference  to  the  Will,  it  is  not  sufficient  to  say  that  there 
may  be  another  Will. 

Declare  that  there  is  no  objection  to  the  Title  in  respect  of  the  reference 
in  the  Codicil  to  the  Will  that  has  been  produced. 


>• 


[  'ITl  ]  •Prestwidgk  v.  Groombbidgb. 

ISSS:  7thMay.-.fri7?.    Conitruethn.^^ 

Tesutrix  directed  the  Interest  of  her  Residnary  Estate  to  beappltee  in  defraying  the  Expcntes 
of  the  Education  of  her  Nephews  Oetnyt  and  Charles,  and  the  Principal  to  be  applied  cither 
in  binding  them  Apprentices  at  the  age  of  14,  or  to  be  reserved  till  they  attain  21,  to  com- 
nienco  Business.  ''In  the  event  of  Georyeand  Ckarle$  (bothor  either  of  them)  being  set 
tied  before  this  Will  comes  in  force,  I  provide  that  the  next  Boy  {Jama  or  XTeafy)  have  the 
Benefit,  and  soon."  George  and  C%ar/et  aorvived  the  Testatrix,  but  died  under  21;  held 
that  Janui  and  Henry  were  entitled  to  the  Betidae. 

Matilda  Frances  Prestwidge,  made  her  Will,  dated  the  25th  of  No- 
vember 1814,  as  follows :  "  Having,  by  the  blessing  of  Gk)d  upon  my  hum- 
ble endeavour  discharged  my  Debts  that  I  had  contracted  over  and  above 
my  Bond  Debts,  and  having  also  paid  off  some  Instalments  upon  these, 
thereby  realizing  Property  that  I  feel  a  right  to  dispose  of,  I  am  encouraged 
to  draw  up  this  my  last  Will  and  Testament,  trusting  that  my  wbhes  will  be 
binding  upon  my  Executors,  though  not  expressed  agreeably  to  forms  of 
Law.  After  a  few  Legacies  (to  be  named  hereafter),  I  request  that  my 
Effects  may  be  sold,  and  the  Sum  arising  from  thence  be  funded ;  the  Inter- 
est thereof  to  be  paid  to  my  Father,  quarterly,  during  his  life  :  at  his  death 
I  should  wish  it  to  be  applied  as  follows  :  the  Interest  to  defray  the  Expens- 
es of  my  Nephews  George  and  Charles  Prestwidge*B  Education :  that  end 
answered,  the  Principal  to  be  employed  to  set  them  out  in  the  world,  either 
to  bind  them  Apprentices  at  the  ages  of  14,  or  to  be  reserved  till  they  at- 
tain to  21  years  to  commence  Business,  as  it  shall  be  deemed  most  advan- 
tageous by  my  Executors,  whose  judgment  will  be  guided  by  the  bent  of  the 
Boys'  dispositions,  and  the  situation  of  their  Father  at  the  time  when  they 
shall  be  called  upon  to  decide.  In  the  event  of  the  elder  Boy%j 
L  •172  ]  Geo.  and  Charles  \both  or  either  of  thern)  being  settled  before 
this  Will  comes  in  force^  I  provide  that  the  next  Boy  (James  or 
Senry)  have  the  benefit^  and  so  on.  The  above  Legacy  comprehends  (I  con- 
ceive) Household  Furniture,  Linen,  Plate,  Books.  The  Lease  of  my  House 
to  remain  m  Mr.  Groombridge*s  hands  till  my  Bond  Debts  are  paid  off;  Mr. 
Groomhridge  to  receive  the  Rent,  and,  after  paying  th«  iDStalment  and  In- 
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stalments  dao  to  Messrs.  Paxton,  Godfrey^  Kirk^  and  himself,  to  give  the 
overplas  to  mj  brother  Geo.  Preitwidgt,  to  whom  I  bequeath  the  Lease  of 
the  House  as  soon  as  the  Claims  of  the  above  Gentlemen  upon  it  are  satis- 
fied." And,  after  giving  certain  specific  Legacies,  the  Testatrix  expressed 
herself  as  follows :  ^^  It  now  onlj  remains  to  name  my  earnest  desire  that 
Mr.  Steplhen  Qroombridge  and  Mr.  «7b»A.  Ranking  will  see  this  my  last  Will 
and  Testament  punctually  fulfilled  according  to  their  own  understanding  and 
judgment,  desiring  that  their  decision  may  not  be  questioned  or  set  aside." 

The  Testatrix  died  in  December  1814  ;  and,  a  Suit  having  been  instituted 
by  her  Father,  for  the  Administration  of  her  Estate,  the  Court  ordered  that 
the  Interest  of  the  Bank  Annuities  purchased  with  the  Residue  of  her  Es- 
tate, should  be  paid  to  her  Father  during  his  life,  or  until  further  order,  and 
declared  that  the  Testatrix's  Nephews,  George  Preattcidge  and  Charlet 
Presttcidgej  (who  were  Infants),  would,  upon  their  Grandfather's  decease, 
and  on  their  attaining  21,  be  equally  entitled  to  the  Bank  Annuities. 

The  Testatrix's  Father  died  in  December  1819.     By  an  Order  of  the 
10th  of  April  1821,  the  Dividends  of  the  Bank  Annuities  were 
ordered  to  be  paid  to  the  *Grandmother  of  the  Infants  (their     [  *178  ] 
Father  being  resident  Abroad)  for  their  Maintenance  and  Educa- 
tion during  their  minorities. 

George  Preeiwidgt  died  in  May  1825,  and  Charles  Preetmdge  in  May 
1S29,  both  of  them  bemg  under  21. 

In  May  1831,  James  Prestmdge  filed  a  Supplemental  Bill  against  his 
younger  Brother  Henry  Prestwidge,  an  Infant,  George  Preetwidge  the 
Brother  and  Next  of  Kin  of  the  Testatrix,  and  Groombridge  the  acting  Ex- 
ecutor, alleging  that,  on  the  death  of  the  Survivor  of  George  and  Charles 
Prestmdge^  ho  became  entitled,  under  the  Will,  to  have  transferred  to  him 
the  whole  of  the  Funds  to  which  they  were,  by  the  Decree,  declared  to  be 
entitled  on  their  attaining  21,  and  that  his  Brother,  Henry ^  was  not  entitled 
to  any  Share  of  those  Funds ;  and  that  the  Testatrix  had  not  (as  the  De- 
fendant George  Prestttndge  pretended)  died  Intestate,  in  the  events  which 
had  happened,  as  to  those  l^^unds. 

The  Supplemental  Suit  now  came  on  to  be  heard  as  a  short  Cause. 

Mr.  Knight  and  Mr.  Blunt,  for  the  Plaintiff,  said  that  this  Case  fell  with- 
in Jonfs  V.  Westcoml  (a)  ;  GuUiver  v.  Wiekett  (b)  ;  and  Murray  v.  Jones 
((?)  ;  and  that  it  was  clearly  the  Testatrix's  intention  that,  on  failure  of  the 
Gift  to  George  and  Charles,  James  should  take. 

Mr.  Teed,  for  the  Defendant  Henry  Prestwidge,  relied  on  the 
words,  ^^  I  promise  that  the  next  Boy,  (James  or  *Henn/)  have     [  *174  ] 
the  benefit,  and  so  on ;"  and  said  that  the  Testatrix  had  provided 

(a)  I  Xq.  Ak  so.  (6)  1  Wills.  105.  (e)  1  Y.  *.  B.  SU. 
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for  more  than  one  failure,  and  that  she  meaat  that  if  George  should  be  set^ 
tied,  but  not  CharleSy  James  should  be  substituted  for  bim»  and,  if  Charles 
should  be  settled,  that  Htnrtf  should  take  his  place. 

Mr.  Wright  for  the  Defendant,  O^orge  Prestmdge^  the  Testatrix's  Broth- 
er, and  Next  of  Kin,  contended  that,  in  the  events  that  had  happened,  th^ 
Residue  was  undisposed  of  by  the  Will.  , 

Mr.  Qurnty  for  the  Defendant  Smithy  who  wa3  the  E;i«K5utQr  of  Ghro<mk- 
bridge,  who  died  pendbg  the  Suit. 

The  Vice  Chancellor  said,  that  James  Preeiufidge  could  not,  eonsbtently 
with  his  Claim,  rely  on  the  literal  constructiou  of  the  wQrds  of  the  Will ; 
that  the  intention  of  the  Testatrix  was  to  make  a  Provision,. out  of  the  Fund, 
for  two  of  her  Brother's  Sons^  and,  if  tho  Provision  failed  as  to  either 
George  or  Charles,  that  James  should  be  supported  out  of  it,  amd,  if  it  fiul* 
ed  as  to  both  of  them,  then  that  Menry  should  be  supported  out  of  it. 

Declare  that  the  Defendants,  James  Prestwidge^  and  Senry  Prestwidge^ 
the  Infant,  are  entitled,  in  equal  MoietieQ,  to  the  Fund4  in  qcieaUon  in  &e 
Oause. 


•««»MV»««iW« 


[  •ITS  ]  •fttojx  V.  Bell. 

A  Bill  of  InterplesUer  is  aot  demarrable,  hecanse  it  does  not  offer  to  bring  the  Money  cUim«^ 
cd  into  Court.    Bat  the  PlunUflT  most  bring  it  in»  before  ho  takes  anj  step  in  the  Caose. 

This  was  a  Bill  of  Interpleader,  offering  to  pay  the  Money  claimed  by 
tho  Defendants,  to  suok  of  them  as  the  Court  should  direct.  One  of  the 
Defendants  demurred,  on  the  ground  that  the  Bill  ought  to  have  oflSerod  t> 
pay  the  Money  into  Court. 

Sir  K  Sugden  and  Mr.  JSeihM,  in  support  of  the  Demurrer,  said  thai 
the  Money  ought  to  be  brought  into  Court,  in  order  that  it  might  be  ready 
to  be  paid  to  the  Defendant  who  should  be  found  entitled  to  it.  They  cited 
Dungey  ▼.  Angove  (a) ;  Syde  r.  Warren  (b)  ;  and  the  following  passages 
from  Mitf.  Plead,  (e):  *^As  the  sole  ground  on  which  the  jurisdiction  of 
the  Court  in  this  Case  is  snpported,  is  the  danger  of  injury  to  the  PlainlilT 
from  the  doubtful  Titles  of  Hie  Defendants,  tho  Court  will  not  permit  th^ 
proceeding  to  be  used  collusively  to  give  an  advantage  to  either  Party,  nor 
will  it  permit  the  Plaintiff  to  delay  the  payment  of  Money  due  firom-  him, 
by  suggesting  a  doubt  to  whom  it  it  due :  therefore,  to  a  Bill  of  Interplead* 

(a)  a  Bro.  C.  C.  SS.  {b)  19  Yes.  321.  (c)  ith  EOit.  4|.  149. 


CASES  IN  CHANCERY.  177 

1833.— Wood  T.  Skelton. 

er  the  Plaintiff  most  annex  an  Affidavit  that  there  is  no  collusion  between 

him  and  any  of  the  Parties ;  and,  if  any  Money  is  due  from  him,  he  must 

bring  it  into  Court,  or  at  least  offer  so  to  do  by  his  Bill." — ^^  A  Bill  of  this 

nature  generally  prays  an  Injunction  to  restnun  the  proceedings 

of  the  Claimants  in  some  other  Court ;  and,  as  this  may  be  *used     [  *176  ] 

to  delay  the  payment  of  Money  by  the  Plabtiff,  if  any  is  due 

from  him,  he  ought,  by  his  Bill,  to  offer  to  pay  the  Money  due  into  Court. 

If  he  does  not  do  so,  it  is,  perhaps,  in  strictness  a  ground  of  Demurrer." 

Mr.  Jaeobj  in  support  of  the  Bill. 

The  Vice  Chancellor  : 

The  Plaintiff  is  not  about  to  take  any  step  in  the  Cause,  but  the  question 
is  whether  the  Bill  is  maintainable.  I  am  not  aware  that  it  is  incumbent  on 
the  Plaintiff  in  a  Bill  of  Interpleader,  to  offer,  by  his  Bill,  to  pay  the  Mon- 
ey into  Court :  but,  before  he  takes  any  step  in  the  Cause,  it  is  necessary 
that  he  should  bring  in  the  Money. 

Demurre^oTe^nlled. 


Wood  v.  Sexltoh. 

18S3 :  8th,  lOtb,  &  IStli  Jwit,^Emr.^Detotnt 

T«taCor  derited  hla  Real  EsUtei  to  Trustees  in  ThUt  to  paj  an  Anniiitj,  and,  oat  of  the 
Rotldno  of  the  Rents,  to  maintain  S.  W.  (idio  was  bis  Heir)  nntil  ha  attained  21,  and,  oa 
hia  attaining  SI.  to  conTej  the  Estates  to  him  in  Fee ;  bat,  if  ha  died  ander  11,  dkea  to  t^ 
5.  in  Fee.    5.  FT.  attained  SI.    Held  that  he  took  the  Estates  by  Oesoent 

Tub  Bill  stated  that  Richard  Skelton^  being  seised  in  Fee  of  Freehold 
Estates,  and  also  of  Customary  Estates  which  he  had  conveyed  and  surren- 
dered to  Joieph  Skiltcnj  in  Fee,  for  such  uses  and  purposes  as  he  might 
declare  by  his  Will,  dated  the  8th  of  August  1809,  devised  to  Tru- 
stees and  their  Heirs,  his  Freehold,  Copyhold,  and  Customa- 
ry Estate*,  and  all  his  Personal  Estate  *and  Effects,  upon  Trust,  [  *177  ] 
from  time  to  time,  to  let  his  Freehold  and  Customary  Estates  for 
8Qch  term  of  years,  at,  such  Bents,  and  upon  such  terms,  as  they  should 
think  fit,  during  the  Minority  of  his  Grandson,  SkdUm  Woodj  Son  of  his 
late  Daughter,  Ann  Woody  deceased,  by  her  late  Husband,  Jonathan  Wood^ 
and  to  receive  the  Rents  of  his  said  Real  Estates  during  the  time  aforesaid, 
and,  after  payment  of  his  Debts  and  Funeral  and  Testamentary  Expenses, 
to  place  oat  at  Interest  all  the  Residue  of  his  Personal  Estate,  on  Govern- 
ment or  other  Securities,  in  their  names,  and,  out  of  the  Rents  of  his  Real 
Estates  and  the  Interest  of  his  Personal  Estate,  to  pay  to  EltMobM  O-rune^ 
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since  deceased,  for  her  life,  an  Annuity  of  242.,  and,  after  payment  thereof, 
then  upon  Trust,  from  time  to  time,  to  apply  so  much  of  the  Residue  of 
such  Rents  and  Interest  as  they  should  think  fit,  for  the  ^Maintenance  and 
Education  of  Sktlton  Wood  until  he  should  attain  21,  and  to  invest  the 
surplus  at  Interest;  and,  upon  his  attaining  21,  to  pay  and  transfer  to  him 
the  Residue  of  the  Rents  and  Personal  Estate,  with  the  accumulations 
thereof,  after  providing  for  the  Annuity,  and  likewise  thereupon  to  convey 
and  surrender  to  him  and  his  Heirs  the  Freehold  and  Customary  Estates. 
But  in  case  Skelton  Wood  should  die  before  attaining  21,  and  without  leav- 
ing any  Child  living  at  his  decease,  or  born  in  due  time  afterwards,  then 
the  Testator  directed  that  his  Trustees  should  convey  and  surrender  the 
Freehold  and  Customary  Estates  to  his  Nephew,  Joseph  Skelton ^  his  Heirs 
and  Assigns. 

The  Bill  further  stated  that  the  Testator  died  on  the  2d  of  January 
1818,  leaving  Skelton  Wood  his  Grandson  and  Heir-at-law :  that,  upon  the 
death  of  the  Testator,  the  Trustees  entered  into  the  possession 
[  *VI8  ]  and  •receipt  of  the  Rents  of  the  Freehold  and  Customary  Es- 
tates, and  so  continued  up  to  the  time  that  Skelton  Wood  attained 
21 :  that  Skelton  Wood  attained  21  in  or  about  the  year  1820,  when  the 
Trustees  put  him  into  the  possession  and  receipt  of  the  Rents  of  the  Free- 
hold and  Customary  Estates:  that,  under  the  surrender  and  the  Will, 
Skelton  Wood  became  entitled  to  have  the  Freehold  and  Customary  Es- 
tates conveyed  and  surrendered  to  him  by  the  Trustees:  that  SkeUm 
Wood  died  on  the  28th  of  May  1832,  Intestate  and  without  Issue,  leaving 
the  Plaintiff,  his  Uncle  and  Heir-at  law  (that  is  to  say)  the  only  Brother  of 
Jonathan  Wood,  the  Father  of  the  Intestate,  and,  thereupon,  the  Plaintiff, 
as  such  Heir-aHaw,  became  entitled  to  have  the  Freehold  and  Customary 
Estates  conveyed  and  surrendered  to  him'  by  the  Trustees,  and  the  Plaintiff 
applied  to  them  to  put  him  into  the  possession  and  receipt  of  the  Rents  there- 
of,  and  to  convey  and  surrender  the  same  to  him ;  but  Joseph  Skelton,  im- 
mediately upon  the  death  of  the  said  Skelton  Wood,  entered  into  the  posset- 
sion  or  receipt  of  the  Rents  of  the  Estates,  and  had  asBomed  to  himself  the 
absolute  and  beneficial  Ownership  thereof,  and  intended  to  cut  down  Timber 
and  exercise  other  acts  of  Ownership  thereon. 

The  Bill  prayed  that  the  Will  might  be  established,  and  that  the  Trustees 
might  be  ordered  to  let  the  Plaintiff  into  the  possessioQ  and  receipt  of  the 
Rents  of  the  Estates,  and  to  convey  and  surrender  the  same  to  him ;  that 
an  Account  might  be  taken  of  the  Rents  received  bv  Joseph  Skelton  since 
the  death  of  Skelton  Wood,  and  that  he  might  be  restrained  from  receiving 
any  more  of  the  Rents,  and  from  cutting  down  Timber  on  the  Estates ;  and 
for  a  Receiver. 
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rrho  Defendant  put  in  a  Plea  to  the  following  effect:  That  the  [  *179  ] 
Testator  was  the  Maternal  Grandfather  of  Skelton  Wood,  and  that 
Sktlton  Wood  was,  at  the  Testator^s  death,  the  Heir  of  the  Testator,  accord* 
ing  to  the  customs  of  the  Manors  in  the  Bill  mentioned*,  and  that  it  was  by 
and  through  the  Mother  of  Skelton  Wood  that  he  became  related  in  blood  to 
the  Testator,  and  that  the  Father  of  Skelton  Wood  was  not  related  in  blood 
to  the  Testator ;  and  that  the  Defendant  was  the  eldest  Son  and  Heir-at-law, 
and  also  Customary  Heir  of  Joseph  Skelton,  deceased,  who  was  the  eldest' 
Brother  of  the  Testator,  and  that  the  Defendant,  upon  the  death  of  Skelton 
Wood,  became  and  then  was  the  Heir-at-law  and  Customary  Heir  of  the  Tes- 
tator, and  also  Heir-at-law  and  .Customary  Heir  of  the  Mother  of  Skelton 
Wood,  and  also  the  Heir-at-law,  ex  parte  Martema,  and  Customary  Heir  ex 
parte  Materna,  of  Skelton  Wood. 

Mr.  Knight  and  Mr.  Rudall  in  support  of  the  Plea : 
SkeUon^  Wood  took  both  the  Freehold  and  Customary  Estates  by  descent ; 
for  h«  took  an  Estate  which  was  the  same,  both  in  quantity  and  quality,  as 
he  would  have  taken  by  descent. 

The  Testator  had  the  Equitable  Interest  only  in  the  Customary  Estates ; 
and,  as  there  are  no  degrees  of  Equitable  Estates,  Skelton  Wood  took  pre- 
cisely the  same  interest  in  the  Customary  Estates  as  the  Testator  himself 
had. 

*With  respect  to  the  Freeholds,  the  Devise  to  the  Trustees  did  [  *180  ] 
not  break  the  descent :  the  Legal  Estate  was  rested  in  the  Trus- 
tees for  the  purpose,  merely,  of  giving  effect  to  the  Trusts  prior  to  the  De- 
vise for  the  benefit  of  SkeUon  Wood,  Emereon  v.  Inehbird  (a)  ;  Clarke 
V.  Smith  (t)  ;  Chaplin  v.  Lerovx  (c)  /  Hutcheeon  v.  Hammond  (d)  ; 
SeJby  V.  Alston  (e)  ;  Preston  v.  Holmes  (/) ;  Harris  v.  Bishop  of  Lin" 
coin  (^g)  :  Bursty.  The  Earl  of  WirusheUea  (A). 

The  only  question  is,  whether  the  Executory  Devise  over  in  the  event  of 
Skelton  Wood  dying  under  21  without  leaving  a  Child  living  at  his  decease, 
prevented  him  from  taking  by  descent.  The  Cases  of  Chaplin  v.  Leroux, 
and  Doe  v.  Timins  (t)  ;  (which  overule  Scott  v.  Seoit )  (i)  ;  are  decisive 
authorities  that  such  was  not  the  case. 

(a)  Lord  Baym.  72S.  (6)  ComTiis,  73;  8.  C.  1  Latw.  244.           (c)  6  M.  &  S.  14. 

(d)  3  Bro.  C.  C.  128.  («)  a  Ves.  339  j  S.  C.  2  Dough.  771.           (/)  Styles,  148., 

ig)  2  P.  W.  135.  (A)  1  BUckflt.  167  ;  8.  C.  IBorr.  879. 

(f )  1  Barn.  &.  Aid.  630. 

(h)  Amb.  383  j  S.  C.  1  Eden,  458.  See  Sergeant  HiW$  Note  on  this  Case,  in  Mr.B/un<'« 

edition  of  Ambler,  and  in  1  Bam.  &  Aid..  542.  See  Hao  Mankridge  r,  Plummer,  2  Mjl.  6 
Keen,  98. 

*  The  Plea  omitted  to  wtk  tins  eOetUom  Wood^tns  the  Heir*at-law  of  the  Teftator,  probablj 
because  the  Bill  stated  him  to  be  so. 
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Sir  JE.  Sugden  and  Mr.  Tamlgn  in  support  of  the  Bill : 

The  Gases  that  have  been  cited  as  to  the  effect  of  Charges  preeedbg  the 

Gift  to  the  Heir,  do  not  bear  upon  the  present  question ;  for,  what- 

[  *181  ]     eyer  Interest  may  *be  taken  out  of  the  Fee  Simple  and  given  to 

other  Persons,  if  the  remainder  is  not  disposed  of,  or  is  given  to 

the  Heirs,  he  will  take  it  as  Heir.     The  question  is  not  what  is  the  effect  of 

that  which  precedes  the  vesting  in  the  Heir,  but  what  is  the  effect  of  the 

Gifk  over. 

In  Hutchi'Mon  v.  Hammond^  it  is  true  that  the  Legal  Estate  was  devised 
to  the  Trustees,  but  the  Legacy  of  1,000Z.  became  absolutely  lapsed  by  the 
death  of  the  Legatee  in  the  lifetime  of  the  Testatrix,  and  there  was  no  Gifk 
over ;  and,  therefore,  it  was  considered  as  a  portion  of  the  Real  Estate  whol- 
ly undisposed  of.  That  Case  however,  has  always  been  considered  of  very 
doubtful  authority. 

EarriB  v.  The  BUhop  of  Lincoln^  does  not  apply.  There  was  an  actual 
Gift  of  the  Residue  of  the  Rents  of  the  Lands,  to  the  Testator's  right  Ebeirs 
on  his  Mother's  side ;  and  the  question  was  whether  the  Testator  intended 
the  Heir  of  his  Mother's  Father,  or  the  Heir  of  his  Mother's  Mother  to  be 
preferred.    The  question  was  a  question  of  Construction,  and  not  of  Descent. 

Burst  V.  The  Earl  of  WincheUea  has  no  bearing  on  the  present  qnestioni 
It  was  considered  to  be  wrongly  decided,  and  was  taken  to  the  House  of 
Lords,  and  the  Appeal  was  ultimately  compromised  (I).  In  that  Case,  a 
person  who  was  seised  in  Fee,  executed  a  Settlement,  by  which 
[  *182  ]  she  reserved  to  herself  a  general  ^Power  of  Appointment  by  Deed 
or  Will,  and,  in  default  of  Appointment,  she  limited  the  Estate  to 
herself  in  Fee.  r^iShe,  afterwards,  by  her  Will,  exercised  the  Power  in  favour 
of  her  Son,  who  was  her  Heir-at-hiw,  in  such  a  way  that,  if  she  had  devised 
the  Estate  to  him,  he  would  have  taken  by  descent,  and  it  was  held  that  he 
took  the  Estate  by  descent.  That  decision  had  reference  to  the  prior  seisin 
of  the  Appointor ;  but,^,  even  on  that  ground,  it  is  hardly  possible  to  main- 
tarn  it. 

if^The  Case  of  Selby  v.  Alston  decided,  merely,  that  there  was  no  Equity 
between  Heirs. 

We  now  come  to  Seott  v.  Seott.  Putting  out  of  sight,  for  the  present, 
the  devise  to  the  Trustees  which  is  found  here,  that  Case  is  the  same  as  this  ; 
and  it  is  an  express  authority  in  our  favour.  It  must,  however,  be  admitted, 
that^Doe  v.  Timins  is  an  authority  agunst  Scott  v.  Seott^  and  that  they  can- 
not both  stand  together.  But  we  contend  that  the  latter  decision  is  right 
Lord  Keeper  Henley y  in|hi8  Judgment  in  Seott  v.  Seott^  says  that  the  eldest 

(/)  1  Bur.  SSI.    Sm  the  Obtenrationi  on  thlf  Cms  In  8ngd.  Pow.  4th  Bdit.  8S1,  sad  In 
1  PdweU  on  Dovifei ,  Jsxmsafs  Edit  425,  note. 
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Son  took  by  devise,  as  having,  ander  the  Will,  a  different  Estate  from  what 
iroald  have  descended  to  him,  the  one  being  pure  and  absolute,  the  other 
not.  If  an  Estate  be  devised  to  the  Eldest  Son  of  a  Testator  and  his  Heirs, 
with  an  Executory  Devise  over  if  he  deies  under  21,  can  it  be  said  that  he 
takes  the  same  Estate  in  quantity  and  quality  as  he  would  have  taken  if  the 
Estate  had  descended  upon  him  ?  Those  who  maintain  that  proposition, 
must  be  prepared  to  say  that  the  Executory  Devise  over  has  no  effect.  In 
Chaplin  v.  Leroux^  Mr.  Justice  Bayley  is  reported  to  have  said 
that  a  Fee  mounted  on  a  Fee,  *does  not  turn  the  first  into  a  Base  [  *183  ] 
Fee.  This  we  apprehend  is  a  mistake  :  for,  until  the  event  on 
which  the  Estate  is  given  over,  becomes  incapable  of  taking  effect,  the  first 
taker  can  have  nothing  more  than  a  limited  or  qualified  Fee.  The  Learned 
Judge  seems  to  have  formed  an  opinion,  which  is  not  founded  in  Law,  that 
a  Devise  to  a  Man  in  Fee,  with  an  Executory  Devise  over,  creates  a  pure 
Fee  Simple  from  the  beginning,  where  the  Executory  Devise  does  not  take 
Effect.  That  is  a  proposition  which  is  wholly  untenable  :  the  Devisee  takes 
a  limited  Fee  when  the  Estate  first  vests  in  him  ;  and,  as  that  is  the  time 
at  which  the  quantity  and  quality  of  the  Estate  must  be  looked  at  in  order 
to  determine  whether  it  is  taken  by  descent  or  by  devise,  it  is  impossible  to 
hold  that  an  Estate  which  is  liable  to  be  defeated  on  the  happening  of  a  cer- 
tain event,  can  be  taken  by  descent.  It  appears  that  Mr.  Sergeant  HiU 
thought  that  the  decision  in  Scott  v.  Scott  was  right,  though  he  thought  that 
the  reasons  pven  for  it  were  wrong.  Mr.  WaUdnt  also,  in  his  Essay  on  De- 
scents (rn)j  seems  to  consider  that  Case  to  have  been  rightly  decided.  In 
Dot  T.  Timinij  Mr.  Justice  Bayley  disposes  of  Scott  v.  ScoU^  by  merely 
observing  that  it  had  received  a  sufficient  answer  argument  at  the  Bar.  But 
the  only  answer  that  it  had  received  at  the  Bar,  was  that  it  had  not  met  with 
the  general  approbation  of  the  Profession.  That,  however,  we  deny  ;  for 
many  enunent  Lawyers  think  that  it  was  rightly  decided ;  and  we  submit 
that  the  reasomng  on  which  JDoe  v.  IHmini  was  decided,  is  not  such  as  to 
show,  satisfactorily,  that  Scott  v.  Scott  was  properly  over-ruled. 

*This  Case,  however,  is  distinguishable,  as  far  at  least  as  the  [  *184  ] 
Freeholds  are  concerned,  from  Doe  v.  THmins  and  all  the  other 
Cases,  for  here  there  was  no  Trust  executed,  but  merely  a  Trust  Executory. 
Battard  v.  Proby  (n).  SkeUon  Wood  could  not  have  called  for  a  Convey- 
ance of  the  Legal  Estate  until  he  attained  21,  when  the  Devise  over  would 
be  defeated,  and,  dierefore,  until  he  attained  that  age,  it  could  not  be  predi- 
cated of  him  that  he  had  any  Equitable  Fee :  he  had  no  right  whatever,  in 
Eqmty,  except  to  have  a  portion  of  the  Bents  applied  for  his  miuntenance, 

(m)  8u  p.  I7f .  (r)  1  Cos,  •. 
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and,  on  his  attaining  21,*  to  have  the  Legal  Fee  conveyed  so  him.     The  de- 
scent, therefore,  was  clearly  broken  as  .to  the  Freeholds. 
Mr.  Knight  in  reply : 

It  is  admitted  that,  if  Doe  v.  TimiriB  be  rightly  decided,  it  is  an  author 
Uy  in  our  favour.  That  Case  was  decided  after  an  elaborate  argument,  in 
which  Scott  v.  Scott  was  thoroughly  sifted.  Chaplin  v.  Leroux,  which  was 
an  earlier  Case,  decided  the  same  point ;  and  those  two  Cases  cannot  now 
be  over-ruled,  without  unsettling  the  established  Law  of  Real  Property.  We 
do  not  mean  to  impugn  the  decision  in  Scott  v.  Scott.  That  decision  was 
right,  on  the  ground  that  an  intention  of  Bounty  to  the  Heir  was  expressed 
in  the  Will,  but  not  for  the  reasons  attributed  to  Lord  Henley, 

If  a  Testator  says :  "  If  -4.  B.  return  from  Borne  in  20  years,  I  give  my 
Estate  to  him,"  it  has  been  long  settled  that  the  Heir  takes  my  descent,  in 
the  mean  time.     If  A*  B.  does  not  return,  does  the  Heir  take 
[  *185  ]     *less  by  descent  i    Can  it  make  any  difference,  if  the  Testator 
says :    ^^  I  give  my  Estate  to  my  Heir,  if  A.  B.  do  not  return 
from  Borne  in  20  years  ?"     Again,  can  the  circumstance  that  it  is  an  Equit. 
able  Estate,  make  any  difference  ;  or  is  there  any  difference  between  a  De- 
vise to  a  Trustee  in  Trust  to  convey  to  the  Heir,  and  a  Devise  unto  and  to 
the  use  of  the  Trustee  in  Trust  for  the  Heir  ?    Selby  v.  AUton  was  argued 
on  the  assumption  that  the  Estate  had  descended. 
The  Vice-chancellor  : 

I  have  very  cafefuUy  considered  the  Plea  in  this  Case,  which  consists  of 
several  affirmative  propositions,  and  one  negative  one ;  and  I  am  of  opinion 
that,  if  proved,  it  will  be  a  complete  answer  to  the  Pliuntiff''s  case,  that  is, 
on  the  supposition  that  the  view  of  the  Law  which  the  Defendant  takes,  is 
correct.  With  respect  to  that  point,  after  the  decisions  in  Chaplin  v.  Le- 
roux  and  Doe  v.  TiminSy  I  do  not  think  that  I  ought  to  send  a  Case  for  the 
opinion  of  a  Court  of  Law  upon  the  legal  question. 

What  Mr.  Sergeant  HiU  says,  in  his  note,  with  reference  to  the  Case  of 
Scott  V.  Scottj  seems  to  me  to  be  corre^^t,  namely,  that  the  decision  is  right, 
but  that  the  reason  assigned  for  that  decision  is  wrong  and  unnecessary. 

The  course,  therefore,  which  I  shall  take,  is  to  allow  the  Plea,  leaving  the 
Parties  to  appeal  (if  they  think  proper)  to  the  House  of  Lords,  where  they 
can  have  the  whole  question  at  Law  reviewed  with  the  assistance  of  the 
Judges,  and  the  question  of  Equity,  if  there  be  any  after  the  question 
[  *186  ]  of  Law  is  decided,  determined  by  *the  highest  Equitable  tribunal. 
Supposing,  however,  that  the  Law  shall  be  unshaken,  I  do  not 
see  any  substantial  difference  between  the  Case  at  Equity  and  the  Case  at 
Law. 

Plea  alloired. 
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MiLLiQAN  v.  Mitchell. 

1833 ;  6th  June  and  18th  July.— Pmrtice. — Prodiietion  of  Documentt. 

Motion  by  a  Defendant  for  the  Production  of  a  Document,  admitted  by  the  Plaintiff  to  be  in 
hid  cnstody,  refused. 

About  the  year  1798,  a  Chapel  was  built  by  subscription,  at  Woolwich^ 
for  the  use,  as  the  Bill  alleged,  of  the  Scotch  Prenbyterian  Congregation 
there  established,  and  for  maintaining  among  them  die  Doctrine,  Discipline 
and  Worship  of  the  Established  Church  of  Scotland^  and  to  be  always  under 
the  Ministry  of  a  Person  licenced  and  ordained  according  to  the  regulations 
of  that  Church :  and,  by  an  Indenture  of  the  14th  of  July  1800,  a  Lease 
of  the  Chapel  and  of  the  Ground  on  which  it  had  been  erected,  was  grant- 
ed for  61  years,  to  certain  Persons  of  whom  the  Defendant  Martin  was  the 
survivor,  in  Trust  to  be  assigned  and  disposed  of  as  the  Elders  and  Trustees 
of  the  Chapel,  for  the  time  being,  should  direct,  and,  in  the  meantime,  in 
Trust  to  permit  the  same  to  be  used  as  a  place  of  Beligious  Worship,  and 
for  such  other  purposes  as,  by  the  practioe  of  the  Church  of  Scotland^  the 
.same  ought  to  be  used. 

The  Bill  was  filed  by  two  of  the  Trustees  of  a  Donation  for 
the  benefit  of  the  Presbyterian  Chapel  of  *  Woodmch,  one  of  [  *187  ] 
whom  was  also  an  Elder  of  the  Chapel,  against  the  other' Trustees 
and  Elders,  and  also  against  Martinj  setting  forth  (amongst  other  things), 
several  entries  in  a  Minute-book,  kept  by  or  under  the  superintendence  of 
the  Minister  and  Elders  of  the  Chapel,  of  the  Resolutions  agreed  to  at  Meet- 
ings of  the  Congregation,  relative  to  the  regulation  and  government  of  the 
Chapel  and  the  general  affairs  thereof ;  one  of  which  Resolutions  was  as 
follows :  ^^  That  no  Minister  be  appointed  Pastor  of  this  Congregation,  who 
hath  not  been  licensed  to  preach  the  Qospel  according  to  the  Regulations 
observed  in  the  Established  Church  of  Scotland.*^  The  Bill  further  stated 
that  the  office  of  Minister  of  the  Chapel  having  become  vacant,  the  Defend- 
ants, in  breach  of  the  trust  reposed  in  them  and  in  violation  of  the  purpose 
for  which  the  Chapel  was  established  and  to  which  it  had  been  devoted,  and 
contrary  to  the  Rules  and  Regulations  of  the  Established  Church  of  Scot- 
landy  had  engaged  and  employed  Ministers  who  were  Seceders  from  that 
Church,  or  who  belonged  to  the  different  denominations  of  Dissenters  in 
England,  to  preach  in  the  Chapel,  and  that  the  Defendants  intended  to  pro- 
cure the  Election  of  one  of  those  Persons  to  be  the  Minister  of  the  Chapel, 
and  altogether  to  change  the  purpose  for  which  it  was  devoted  :  that  the 
Defendants  were  acting  in  pursuance  of  a  design  to  frustrate  the  Trusts 
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which  had  devolved  upon  them,  aod  they  claimed  a  right  so  to  do  as  con- 
stituttng  a  majority  of  the  Trustees  and  Eiders  of  the  Chapel,  and  to  admin* 
ister  the  affairs  thereof  to  the  exclusion  of  the  Plaintifl^  and  for  the  purpose 

of  preventing  the  same  from  continuing  to  be  subject  to  the  Rules 
[  *188  ]     or  Regulations  of  the  Church  of  Scotland.    The  *Bill  prayed 

(amongst  other  things)  that  it  might  be  declared  that  the  Lease 
of  the  Chapel  was  vested  in  the  Defendant,  Martin^  in  Trust  as  a  place  of 
Religious  Worship  according  to  the  Institutions  and  Observances  of  the 
Church  of  SeoUan^  and  subject  to  the  Laws  and  Regulations  thereinbefore 
mendoned  as  having  been  agreed  to,  by  the  Congregation,  for  the  govern- 
ment of  the  Chapel,  and  that  no  Person  was  eligible  to  the  pastoral  charge 
of  the  Chapel  who  was  not  a  Licentiate  or  Probationer  of  the  Established 
Church  of  Scotland^  and  that  the  Defendants  might  be  decreed  to  perform 
such  Trusts,  and  to  proceed  to  the  Election  of  a  Person  duly  qualified  to  be 
a  Minister  of  the  Chapel  according  to  the  Rules  and  Regulations  aforesaid 
and  the  usage  of  the  Established  Church  of  Scotland^  and  that  they  might 
be  restrained  from  employing  or  permitting  any  Person  not  being  a  Prober 
tioner.  Licentiate,  or  ordained  ACnister  of  the  Church  of  ScQiland^  from  of- 
ficiating in  the  Chapel,  and  from  preventing  any  Person,  being  such  Proba- 
tioner, Licentiate  or  ordained  Minister,  from  preaching  and  conducting  Pub* 
lie  Worship  therein. 

The  Plaintiflb,  in  support  of  a  Motion  for  the  Injunction  prayed  by  the 
Bill,*  had  made  an  AfSdavit  in  which  the  Plaintiff  Sharp  deposed  that,  in 
1825,  he  was  appointed  Clerk  to  the  Minister  and  Elders  in  Kirk  Sesrion 
of  the  Chapel,  and  that  he  continued  to  act  in  such  office  until  Feb.  1831) 

when  in  consequence  of  the  proceedings  mentioned  in  the  Bill, 
[  *189  ]     he  declared  his  intention  to  resign  his  office :  that,  as  *such  clerk, 

he  had,  and,  until  the  due  appointment  of  a  Minuter  to  the 
Chapel  should  take  place  and  a  new  Kirk  Session  be  thereby  constituted  to 
whom  the  Books  might  be  delivered  up,  he  still  retained  the  custody  or  pos- 
session of  the  Minute-books  belonging  to  the  Kirk  Session,  and,  among  oth- 
ers, he  had  in  his  custody  the  Book  in  the  Bill  mentioned  to  have  been  kept 
by  or  under  the  direction  or  superintendence  of  the  Mnister  and  Elders  <^ 
the  Chapel. 

The  Defendants  now  moved  that  the  Pluntiff,  Sharpj  might  be  ordered  to 
produce  on  oath  and  leave  with  his  Clerk  in  Court,  the  Books  so  admitted 
to  be  in  his  possession,  and  that  the  Defendants  might  be  at  liberty  to  in- 
spect the  same,  and  take  extracts  therefrom  or  copies  thereof. 
Mr.  Agar  and  Mr.  IRndtrnlty^  in  support  of  the  Motion  : 
It  appears,  by  Sharp's  affidavit,  that  the  Books  in  question  came  into  hie 

•  Aft  s  nport  of  duu  Motiea  ia  1  Myi  *  Eeea,  44S. 
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posseaaion  as  Clerk  to  the  Kirk  Seasion  of  the  Chapel,  and  that,  though  he 
has  resigned  that  office,  he  still  retains  them.  Thej  are  admitted  to  be  com- 
mon property.  The  Plaintifl^  state  that  the  grounds  on  which  they  rest 
their  Case,  appear  m  the  Minute-book,  and  they  give,  in  their  Bill,  extracts 
from  it.  If  we  are  allowed  to  look  at  that  Book,  we  may  be  able  to  extract 
passages  from  it  in  support  of  our  defence.  If  we  are  to  file  a  Cross  Bill 
for  a  Discovery,  we  should  not  be  able  to  get  in  the  answer  to  it,  until  we 
had  put  in  our  answer.  We  have  the  interests  of  others  to  protect ;  and 
the  production  of  those  Books  is  necessary  to  enable  us  to  make  our  de- 
fence. 

•[The  Vtee-Chaneellor : — ^Tou  do  not  state  so  in  your  Affidsr  [  •lOO  ] 
▼it. 

No :  but  the  description  ^ven  of  the  Minute-book  by  the  Plaintiffs  in 
their  Bill  and  Affidavit,  shows  that  it  is  necessary  for  us  to  see  it  in  order  to 
make  our  defence.  It  will  show  what  the  end  and  intention  cf  this  Institu- 
tion was.  We  may  find  entries  which  show  that  the  Plaintifl^'  representa* 
tion  of  the  confents  of  the  Book  is  garbled.  In  a  Court  of  Law,  it  is  usual 
for  a  Judge  on  being  applied  to,  to  order  a  Party  to  produce  a  Document 
which  is  necessary  to  enable  his  adversary  to  make  out  his  Case. 

All  the  incUviduals  who  constitute  the  body  which  represents  the  Congre- 
gation at  large,  are  Parties  to  this  Record,  two  of  them  are  Pluntiffs,  and 
six  others  Defendants.  The  Congregation  acts  by  the  Elders ;  and  we  are 
the  majority  of  them.  Hampden  v.  Sampden  (a)  ;  Frineest  of  Wales  v. 
Lord  Liverpool  (b)  ;  Jones  v.  Lem$  (c)  ;  the  AUomey*general  v.  Brooks- 
lank  (d)  ;  and  Pract.  Beg.  Ed.  WyaU,  p.  161,  "  Where  a  Deed  in  the 
Plaintiff's  hands,  mentioned  in  the  Plaintiff's  Bill,  was  necessary  to  the  De- 
fendant's making  his  defence  a  full  answer ;  the  Court  ordered  the  Phuntiff 
should  give  him  a  Copy  of  it." 

Mr.  Blenman  for  the  Plaintiffii,  said  that  the  Order  made  by  Sir  John 
Leach,  Y.  C.  in  Jones  y.  Lewis,  was  discharged  by  Lord  Eldon 
(e)  ;  that  there  was  no  instance  of  an  application  nmilar  to  the     [  *191  ] 
present  being  granted,  except  in  the  case  of  The  Princess  of 
Wales  y.  Lord  Liverpool  (/)  ;  which  could  not  be  considered  as  establish- 
ing any  general  principle. 
The  Vicb-Chancbllor  : 

It  is  contrary  to  the  general  tenor  of  the  Practice  of  this  Court,  to  order 
a  Plamtiff,  on  the  application  of  a  Defendant,  to  produce  a  Document  in  his 

(a)  8  Bro.  P.  C.  SBl.  (&)  1  Swaast  114,  6S0,  St  •  Swaast.  667. 

(e)  3  Sim.  &  8ta.  S4S.  {d)  1  Yoan.  &  Jer.  439.  («)  See  Anto  VoL  IT.  384. 

(/)  See  Pickering  t.  Sigfibfi^B  Yes.  484 ;  and  Spragg  t.  Cbtifpr.  S  Cox,  109 
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custody  ;  and  I  do  not  think  that  I  am  bound  to  follow  the  decision  ia  The 
Princess  of  Wales  v.  Lord  Livsrpool,  except  in  a  Case  precisely  similar  to 
it.  There  were  specialties  in  that  Case,  which  does  not  occar  in  thb  ;  and 
I  think  that  this  Motion  ought  to  be  refused  with  Coats. 


[  *192  ]  *Heslop  v.  ins  Bakk  of  England. 

1833:  10th  June.— Bank  (f  England.^Proditetion  of  Books,  f^. 

To  a  Bill  fur  a  Discovery  of  Stork  standing  in  the  name  of  the  Plaintiff^  late  Father,  either 
alone  or  jointly,  for  20  years  l)efore  and  at  his  death,  and  for  an  Inspection  of  the  Bank  Books 
containing  the  Entries  of  unch  Stock,  the  Bank  in  their  Answer  set  forth  an  Accoonl  of  the 
Stock,  but  declined  to  set  forth  a  List  of  the  Books  containing  the  Entries.  Held  that  they 
were  nut  exempted  from  the  prodaction  of  their  Books,  and,  therefore,  ought  to  set  forth  a 
List  of  thorn. 

In  November  1829,  the  Plaintiff  filed  an  original  Bill  against  71  Metcalfej 
IT,  S.  Partridge  and  Mary  Frances  bis  Wife,  stating  that  Luke  Henley 
(who  died  in  June  1825),  bequeathed  the  Residue  of  his  Estate  and  Effects 
to  his  Wife,  Dorothy  Heslop^  for  life,  and,  after  her  death,  to  the  Plaintiff, 
his  Son,  and  to  the  Defendant,  Mary  Frances  Partridge^  his  Daughter,  in 
such  Shares  as  his  Wife  should  appoint,  and  that  he  appointed  her  his  Exe- 
cutrix :  that  she  possessed  bis  Personal  Estate,  which  was  more  than  sufficient 
to  pay  his  Debts,  and  died  in  December  1827,  without  having  exerdsed  the 
Power,  but  having  appointed  the  Defendant  Metcalfe^  her  Executor ;  and 
that,  on  the  death  of  Dorothy  Heslop^  the  Plaintiff  and  his  Sister  became  exh 
titled  to  the  Testator's  Residuary  Estate  in  equal  Moieties.  And  the  Bill 
prayed  that  the  Plaintiff  might  be  paid  his  Share  thereof. 

In  February  1832  the  Plaintiff  filed  a  Supplemental  Bill  against  the  Bank 
and  the  Defendants  to  tho  original  Bill,  alleging  that  Metcalfe^  in  his  Answer 
to  tho  original  Bill,  said  he  had  heard  DorotJiy  Heslop  say,  and  he  believed 
that  the  Testator's  Personal  Estate  was  not  sufficient  to  pay  his  Debts,  and 
that  she  did  not  possess  herself  of  any  Stock  in  the  Funds  belongbg  to  the 
Testator,  for  that  the  Testator  had  not,  at  his  death,  any  Stock  belonging 
to  him  :  that  the  Testator  was  a  man  of  considerable  Property, 
[  *198  ]  and  the  Plaintiff  was  convinced  he  ^ed  possessed  of  ^Personal 
Estate  much  more  than  sufficient  to  pay  his  Debts :  that  the 
Plaintiff  had  boon  lately  informed  that  the  Testator,  within  20  years  before, 
and  at  his  death,  was  possessed  of  divws  Sums  of  Stock  standing  in  his  name 
alone,  or  in  tho  names  of  himself  and  some  other  Person  or  Persons  in  Trust 
for  him :  that  the  Testator  was  fraudulently  induced  by  his  Wife,  from 
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time  to  time,  to  sell  out  some  of  sacb  Stock,  and  she  possessed  herself  of 
the  proceeds  thereof,  and,  after  his  death,  she  sold  out  other  parts  of  the 
Stock  and  applied  the  proceeds  to  her  own  use :  that  the  FlaintiiT  had  ap« 
plied  to  the  Bank  to  be  informed,  or  bo  at  liberty  to  search  their  Books  in 
order  to  ascertain  what  Sums  of  Stock  were  standing  in  the  Testator's  name 
alone,  or  in  the  name  of  any  other  Person  or  Persons  as  a  Trustee  or  Trus- 
tees for  him,  within  20  years  previous  to  and  at  his  death,  and  the  times 
when,  and  the  names  of  the  Persons  to  whom  the  same  were  transferred  ;  but 
the  Bank,  combining  with  the  other  Defendants,  had  refused  to  give  any 
such  information  :  that,  if  the  Plaintifif  did  not  obtain  from  the  Bank  the  dis* 
CO  very  sought  by  the  Bill,  and  was  not  permitted  to  search  their  Books,  he 
should  be  unable  to  make  out  what  Property  the  Testator  was  possessed  of 
at  his  death,  and  should  be  deprived  or  defrauded  of  his  fihare  thereof:  that 
the  Bank  ought  t:o  set  forth  a  List  of  their  Books  in  which  were  contained 
any  entries  of  the  Sums  of  Stock  so  as  aforesaid  standing  in  the  name  of  the 
Testator  alone,  or  in  the  names  of  the  Testator  and  any  other  Person  or 
Persons.  The  Supplemental  Bill  prayed  that  the  Plaintiff  might  be  at  liber- 
ty to  search  the  Bank  Books  from  the  period  of  20  years  previous  to  the 
Testator's  death  to  the  present  time,  and  that  tlic  Governor  and 
Company  might  be  •restrained  from  transferring  or  permitting  [  •194  ] 
to  be  transferred,  to  Metcalfe^  the  Stock  standing  in  the  name  of 
the  Testator  alone  or  in  the  names  of  the  Testator  aad  any  other  Person 
or  Persons. 

The  Bank,  in  their  Answer,  said  that  they  had  (as  required  by  the  Bill) 
set  forth,  in  a  Schedule,  an  account  of  all  Sums  of  Stock  which  they  be- 
lieved were  standing  in  the  name  of  tiie  Testator  alone,  or  in  the  joint  names 
of  the  Testator  and  any  other  Person  or  Persons  within  tbo  period  of  20  years 
previous  to  and  up  to  his  death,  and  by  and  to  whom,  and  at  what  times  the 
same  were  transferred,  and  what  Sums  of  Stock  were  then  standing  in  the 
name  of  the  Testator  and  in  the  name  or  names  of  such  other  Person  or 
Persons:  that  no  entry  of  Transfer  in  their  B^oks,  ever  stated  whether  such 
Transfer  was  made  in  Trust  or  otherwise  ;  that  they  had  caused  their  Ac- 
countant to  inspect  their  Books,  and  had  been  informed,  by  him,  and  they 
believed  that  no  other  Sum  of  Stock  was  standing  in  the  name  of  the  Tes- 
tator alone,  or  in  the  names  of  the  Testator  and  any  other  Person  or  Persons, 
within  the  period  before  mentioned  ;  that  the  Plaintiff  had  not  applied  to 
them  for  permission  to  search  their  Books ;  but,  if  he  had  made  any  such 
application,  they  should  have  refused  to  comply  therewith,  because  their 
Books  were  Public  Records,  and  related  to  the  National  Debt,  and  contained 
entries  relating  to  the  transactions  and  private  affairs  of  numerous  Persons  : 
ihat,  from  the  numbers  of  persona  of  the  same  name  and  frequently  of  the 
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same  or  very  similar  descriptions  having  Stock  in  the  Public  Funds,  they 

should  lay  a  foundation  for  great  and  extensive  Frauds,  and, 

[  195  ]     many  times,  should  occasion  *great  inconvenience  from  mere  er* 

rors  and  mistakes,  if  they  allowed  Executors  or  other  Persons  to 
make  any  general  search  in  their  Books,  and,  therefore,  though  they  fur- 
nished information  of  the  Stock  standing  in  the  name  of  any  individual  when 
inquiry  was  made  by  a  Person  lawfully  entitled  thereto,  yet  they  never  per- 
mitted Persons  to  search  such  Books  ;  and  they  apprehended,  with  reference 
to  the  duty  which  they  owed  to  the  Public  and  to  the  other  Proprietors  of 
Stock,  that  they  should  not  be  justified  in  so  doing  :  that,  having  made  the 
disclosure  and  discovery  aforesaid,  the  Plaintiff  would  be  able  to  make  out 
the  Property  that  the  Testator  was  possessed  of  at  his  death,  and  would  not 
be  deprived  or  defrauded  of  his  Share  thereof  by  reason  of  his  not  being 
permitted  to  inspect  their  Books,  which,  for  the  reasons  aforesaid,  tHey  sub- 
mitted he  ought  not  to  be  allowed  to  do  ;  and,  for  the  reasons  aforesaid,  they 
insisted  that  they  were  not  compellable  to  set  forth  a  List  of  their  Books  con- 
taining the  entries  in  the  Bill  mentioned. 

The  Plaintiff  having  excepted  to  the  Answer  because  it  did  not  contain  a 
List  of  the  Books,  and  the  Master  having  over-ruled  the  exception,  the  Plain- 
tiff excepted  to  the  Report. 

Mr.  Knight  and  Mr.  Bichner^  in  support  of  the  Exception,  said  that  the 
Bank  of  England  were  not  entitled  to  any  greater  privilege  or  exemption 
than  any  other  public  Trading  Company :  that  their  Answer  was  not  put  m 
on  oath,  and  the  Account  set  forth  in  it  was  merely  from  the  statement  of 

their  Clerks :  that  the  Plaintiff  was  entitled  to  inspect  the  Books 
[  *196  ]     containing  *the  entries  mentioned  in  the  Bill,  and,  consequently, 

that  the  Defendants  ought  to  have  set  forth  a  List  of  them,  in 

order  that  the  Plaintiff  might  move  for  their  production. 
The  Attorney-general  and  Mr.  Phillimorey  in  support  of  the  Report,  con- 
tended that  the  Bank  ought  not  to  produce  their  Books,  for  the  reasons  stat- 
ed in  the  Answer,  and,  consequently,  that  they  could  not  be  required  to  set 
forth  a  List  of  them. 

The  Vtee-Ohancelhr  stud  that  it  was  not  pretended  that  there  was  any 
Act  of  Parliament  which  exempted  the  Bank  from  producing  their  Books, 
and  therefore  he  saw  no  reason  why  they  should  decline  to  set  forth  a  List 
of  them. 

Exception  allowed. 
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1838  :  10th  and  Slat  June,  and  5th  Norember. —  WiU,—Conitruction — Legaciet, 
Testator  directed  Trustees  to  sell  his  Real  and  Personal  Estate,  and  to  apply  the  Produce  in 
paying  his  Debts,  and  the  Legacies  thereinafter  giyen.  The  Testator  afterwards  gaye  Lega. 
cies  by  Codicils,  one  of  which  was  dnly  attested.  Held  that  only  the  Legacies  in  the  Will 
were  payable  out  of  the  Real  Estate. 
Cumulative  Legaciee. — ^Testator,  by  a  Will  dnly  attested,  gave  Legacies  to  yarions  Persons, 
charged  upon  bis  Real  and  Personal  Estates,  and  payable  at  the  end  of  two  years  after  his 
death,  and  he  directed,  that,  if  his  Property  should  be  more  than  sufficient  to  pay  the  Lega- 
cies, they  should  be  increased  proportionably.  By  an  unattested  paper,  purporting  to  be  In- 
structions for  a  Will,  but  admitted  to  Probate,  the  Testator  gave  Legacies  to  many  of  the 
Legatees  in  the  Will,  either  indiyidually  or  as  members  of  a  Family ;  but  the  directions  as 
to  the  time  of  payment  and  the  increase  of  the  Legacies  were  omitted.  Held  that  the 
Legacies  in  the  unattested  Paper  were  not  substitutional  for  the  Legacies  in  the  Will,  but 
Cumulatire. 

RiGHARB  Travebs,  of  UploderSy  hj  his  Will  dated  the  8th  of  January 
1804,  duly  executed  and  attestedi  devised  certain  Real  Estates  to  Elizabeth 
EUen  EkinB^  her  Heirs  and  Assigns,  and  gave  all  his  other  Freehold,  Lease- 
hold and  Copyhold  Estates,  and  all  his  Personal  Estate  and  Effects,  to  John 
Strong^  and  Richard  JRobertSj  their  Heirs,  Executors,  administrators  and 
Assigns,  upon  Trust  to  sell  all  his  Estates  and  Effects,  and  convert  the  same 
into  Money ;  then,  upon  Trust  to  discharge  his  just  Debts  and  Funeral  Ex- 
penses, together  with  any  other  Expenses  ;  then^  upon  Trust  to  apply  all 
the  remainder  towards  the  payment  of  the  Legacies  thereinafter  hy  him 
given :  first,  to  hb  Trustees,  500Z.  a-piece,  by  way  of  compensation  for  their 
trouble  in  the  execution  of  their  Trust ;  to  Elizabeth  Ellen  Fkins 
the  sum  of  5002. ;  to  Susannah^  *the  Wife  of  John  Honeyboumj  [  *198  ] 
FraneeSy  the  Wife  of  John  Hansford^  and  Peggy ^  the  Wife  of 
Joseph  Besty  the  Interest  of  200Z.  each,  for  their  lives,  and  after  their  res- 
pective deaths,  the  Principal  to  be  divided  amongst  their  Children  then  living ; 
to  Sarahj  the  Wife  of  William  Hyde^  and  Mary  the  Wife  of  John  Crillj  Mary^ 
the  Wife  of  Thomas  Garland j  and  Audrey ^  the  Wife  of  Robert  Halletty 
200Z.  each  ;  to  John  Lawrence^  200Z. ;  to  Henry  CHbbSj  1002.,  and,  to  his 
Sisters,  the  like  Sum  of  1002.,  to  be  equally  divided  between  them.  And 
the  Testator  gave  2002.  equally  between  the  Children  of  Jane  who 

married  at  Richmond,  and  whose  maiden  name  was  Lawrence ;  1002.  to 
Anne  Lawrence  ;  1002.  to  Joan,  the  Wife  of  Thomas  Cook  ;  1002.  each  to 
Richard  QUI  and  Robert  CHlly  Sons  of  the  late  Matthew  Qill ;  5002.  to 
Robert  RobertSj  of  Gorwell ;  502.  each  to  the  Children  of  the  late  WUUam 
Roberts,  of  Bristol;  to  the  Wife  of  Henry  Richards,  the  Interest  of  2002. 
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for  her  life,  and,  after  her  death,  the  200Z.  to  be  divided  equally  between 
her  Children  ;  to  Grace  Roberts^  600/. ;  to  Mrs.  Fanny  EobertSy  550Z. ; 
50/.  each  to  Richard  Sabine^  Thomas  Sabine^  Sydenham  Sabine^  and  Aynes 
Tauntouy  the  Wife  of  Thomas  Taunton  ;  to  such  of  the  Sons  of  John  Burt 
as  should  bo  living  at  the  Testator's  decease,  60/.  each,  and  a  further  Sum 
of  200/.  to  Thomas  Q-.  Bart,  Son  of  John  Burt ;  to  Ann  Way^  daughter 
of  George  Burt,  100/. ;  to  Josh,  Bowring,  George  Bowring,  Elizabeth 
li'eaver,  and  JMary  Gtnge,  60/.  each  ;  to  Jane  Axe^  100/. ;  to  John  Axe, 
jun.,  20/.  ;  to  John  Strickland,  20/.  ;  to  Captain  Ingram,  one  half  of  the 

Testator's  Wines  and  Spirituous  Liqours ;  to  John  Sutherland, 
[•199  ]     Thomas  Southcomb,  and  Thomas  Knight,  100/.  each;   to  the 

Rev.  Robert  Hunter,  George  Knight,  and  Edward  Dally,  10/. 
each  ;  to  his  (the  Testator's)  Servant,  ElizabeiJi  Bagg,  100/.,  and  the 
further  Sum  of  10/.  for  Mourning ;  to  his  Servant,  John  Budden,  60/.  and 
the  further  Sum  of  5/.  for  Mourning ;  to  his  Servant,  John  Gill,  a  complete 
Suit  of  Clothes  ;  to  Henry  Gale  20/. ;  to  George  Hart,  50/. ;  to  the  Vicar 
of  Loders,  10/.,  if  not  resident,  to  the  Curate  at  the  time,  for  a  Sermon  on 
on  the  Sunday  after  the  Testator's  burial ;  to  the  Clerk  of  Loders,  two 
Guineas.  The  Testator  then  directed  where  he  was  to  be  buired ;  and  af- 
terwards gave  to  the  Rev.  Samuel  Strong,  200/, ;  to  Robert  Strong,  Elizor 
beth,  Mary,  and  Grace  Strong,  equally  to  bo  divided  amongst  them,  the 
Money  that  the  Testator  had  sold  Halstock  and  Bonvill  Estates  for,  as  they 
w6re  the  next  Heirs  to  it ;  to  Thomas  Marsh,  10/. ;  to  his  Servant  John 
Bagg,  a  complete  Suit  of  Clothes ;  to  Elizabeth  Rideout,  60/. ;  to  the  Chil- 
dren of  the  late  Sarah  Satokins,  equally  to  be  divided  amongst  them,  200/. ; 
to  Henry  Hine,  20/. ;  to  John  Axe,  jun.,  in  Trust,  100/.,  to  lay  out  10/. 
annually,  in  Fire  or  Bread  for  the  Poor  of  Loders,  whichever  should  be 
judged,  by  the  Vicar  and  himself,  to  be  the  most  wanted,  the  Money  to  re- 
main in  John  Axe^s  hands,  which  he  was  to  have  the  use  of  for  his  trou- 
ble ;  to  the  Vicar  and  Churchwardens  of  Netherbury,  10/.,  to  be  given  in 
Bread  to  the  Poor.  The  Testator  then  gave  the  other  half  of  his  Wines 
and  Spirituous  Liquors  to  Mrs.  Roberts,  and  Mrs.  Ekins,  equally  between 
them,  with  a  Hogshead  of  Strong  Beer  each  ;  and  to  Elizabeth,  the  Wife 

of  William  Davis,  200/.  "  If  I  should  have  omitted  any  one  of 
[  ^200  ]     my  First  of  Kin,  either  on  my  •Father  or  Mother's  side,  and  not 

have  left  any  Legacy  to  them  or  their  Children,  my  will  is  that 
they  shall  have  200/.,  the  same  as  the  others  of  the  same  kindred  have  had 
given  them  by  my  Will.  I  do  direct  that  my  Trustees  shall  not  be  obliged  to 
pay  the  Legacies  till  two  years  after  my  death,  without  the  Property  is  sooner 
disposed  of.  If  the  Legacies  given  should  be  found  to  exceed  my  Property, 
my  will  is  that  a  proportionate  abatement  shall  take  place  on  each  Legacy 
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that  I  have  given ;  on  the  contrary,  if  it  should  exceed  it,  to  have  the  like 
proportion  added  to  each  Legacy.  And  I  appoint  the  said  John  Strong 
and  Richard  BtAerts  joint  Executors  in  Trust  of  this  my  last  Will  and  Tes- 
tament." 

The  Testator,  hy  an  unattested  Codicil,  dated  January  1805,  bequeathed 
51.  a  year  to  John  CHll,  sen.  for  his  life,  to  be  paid  by  his  Trustees  John 
Strong  and  Richard  Roberts :  and,  after  giving  directions  respecting  the 
settling  of  an  account  between  himself  and  Mr.  Ricliard  RobertSy  he  bequeath, 
ed  to  his  Servants,  Elizabeth  Bagg  and  Lyria  Hansford^  certain  articles  of 
Plate  and  Household  Furniture,  with  a  Legacy  of  20Z.  to  the  latter  ;  to  Mrs. 
Fanny  Roberts,  his  Tea  and  Dessert  Spoons,  and  a  quarter  part  of  his  Wines 
and  Spirituous  Liquors ;  and,  to  Mrs.  Ekins  the  other  quarter  part  and  a 
Silver  Tankard  ;  to  Mary  Sutherland,  a  Grold  Watch  and  Chain  and  lOOZ. ; 
to  Susannah  Honniboumej  the  part  of  the  Dwelling-Bouse  that  she  then  lived 
tn,  with  half  the  Plot  and  the  whole  of  the  Garden  adjoining  and  to  her 
Daughter  Awdrie  Clark,  the  other  part  of  the  Dwelling,  the  Garden  adjoin- 
ing, with  half  the  Plot ;  to  Thomas  Banger,  101. ;  to  John  Gill, 
jun.  the  whole  of  what  he  might  *owe  to  the  Testator  at  his  de-  [  *201  ] 
cease,  and  likewise  a  House  and  Orchard  in  the  occupation  of 
John  Bagg  ;  to  William  Hyde  what  he  might  owe  to  the  Testator  at  his  de- 
cease ;  and,  to  his  Son,  Richard  Hyde,  the  House,  Orchard  and  Garden 
occupied  by  J.  Symts  ;  and  to  J.  Hannford^s  eldest  Son,  the  House  and 
Orchard  in  the  occupation  of  Ann  Mathews. 

At  the  foot  of  the  Codicil,  the  Testator  wrote  as  follows : — 

**  Wednesday  Evening,  9th  January  1805. 
^^  N.  B.  This  is  not  gone  on  with,  but,  so  far,  my  wish  is  (though  not  sign- 
ed) that  all  on  this  Paper  be  ratified  and  confirmed  by  whom  it  may  concern, 

"  Richard  Travers." 

The  Testator  made  another  Codicil,  dated  the  26th  of  June  1806,  which 
was  duly  executed  and  attested ;  and,  after  reciting  that  Ellen  Ekins  had 
died  since  the  making  of  his  Will,  he  directed  that  the  Estates  and  Legacies 
thereby  given  to  her,  should  sink  into  his  Residuary  Estate ;  and  he  revoked 
the  Bequest  in  his  Wll  to  Elizabeth  Strong,  Mary  Strong,  and  Grace  Strong j 
of  the  Monies  for  which  his  Lands  at  Hahtock  and  Bonvill  sold  for,  and 
gave  such  Monies  to  their  Brother,  Robert  Strong  ;  and,  to  Elizabeth,  Mary, 
and  Grace  Strong,  200L,  equally  to  be  divided  between  them ;  lOOZ.  to 
Samuel  Way  ;  and  to  Henry  Way,  Son  of  Samuel  Way  of  London,  lOOL  ; 
to  William  Way  and  Mrs.  Hamngton,  the  Brother  and  Sister  of  Samuel 
Way  J  60/.  each  ;  to  Elizabeth  Bagg,  IQQl.  more  than  he  had  given  her  by 
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his  Will ;  to  Thomas  Sabinej  the  farther  Sum  of  lOOZ.,  in  consid- 

[  *202  ]     eration  of  the  trouble  he  had  *taken  about  the  Testator's  concerns. 

And  he  gave  the  share  of  his  Wmes  and  Spirituous  Liquors,  which 

he  had  given  by  his  Will  to  Mien  JSkins,  to  Mrs.  F<mny  Xoberts  in  addition 

to  what  was  therein  given  to  her. 

The  Testator  made  another  Codicil  or  Testamentary  Paper,  not  duly  at- 
tested,  which  was  as  follows : — 

An  account  of  Richard  Trover' b  Relations : 

£. 

John  Strong 1,000 

Samuel  Strong 1,000 

Mrs.  Davis  and  Children 1,000 

John  Burt's  Children        -        -        -        -        -        -        -    1,000 

Bowring  Family  1,000 

Sabine  family  (Mr.  Taunton,  under  Trust)        -        -        -       150    each. 

Way  family,  in  London 400 

Bichard  Robert's  Children,  of  Burton        ....        200    each. 
Robert  Robert's  Children,  of  Gorwell        ....    1,000 
Mrs.  Richards  (under  Trust),  to  be  equally  divided  at  her 

death,  between  her  two  Children    •        -        .        .        .    1,000 
Mrs.  William  Roberts  and  family  at  Bristol,  to  be  divided  - 

between  her  Children  after  her  death      ....    1,000 

Richard  and  Robert  Gill 500    each. 

Susan  Honeyboum  and  Family  and  the  House  and  Plot  she 

lives  in.  .-.-....        gQQ 

Sarah  Hyde  and  Family 1,000 

Fanny  Handsford  (in  Trust),  and  Family  -        -        -        -       100 

Molly  Gill  and  Family 1,000 

Captain  Lawrence,  Exeter 500 

Mrs.  Ani^Knight,  of  Burton    ....       100 
[  •203  ]        •Peggy  Best,  late  Jenny  Lawrence's  two  Children  in  Lon- 

don,  if  living- 50  each. 

Henry  Gibbs 800 

John  Hallet,  of  Shipton 400 

Henry  Gibbs's  two  married  Sisters  -         -         -        .  -      25    each. 

Henry  Gibb's  maiden  Sisters  ....  -       25    each. 

Henry  Gibbs,  sen.  of  Bradpole  .         ■         .        .  -       10 

John  Sutherland's  two  Children,  William    -  .        .  . 

and  Mary -25    each. 

Mrs.  Cooke,  of  Neddlecombe  .....    xoO 
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Jooh.  Way,  jan.  Son  of  Ann  Burt 200 

John  Budden,  late  Servant  100 

John  Axe 100 

Betty  Bagg,  800Z.  to  her  own  sole  use,         •        • 

Henry  Gale,  of  Upton 20 

Mary  Sawkins 100 

Poor  of  Uploders, -        -      60 

Poor  of  Loders  -         - 60 

Clerk  of  the  Parish 6 

**  These  are  the  instmctions  given  by  Biehard  Travera  to  Q-Ue^^  Ru$$eU9 
to  make  his  Will  by  to-morrow  morning :  July  the  27th,  1818. 

''  Bi<Aard  Trover:'' 

The  Testator  died  on  the  28th  of  July  1813,  and  a  Suit  having  been  in- 
stituted for  the  administration  of  his  Estate,  a  Report  was  made,  by  the 
MoMter^  in  the  course  of  the  Cause,  finding  that  the  Legatees  to  whom  Leg- 
acies were  ^ven  by  the  Will,  and  also  by  the  two  Codicils  of  1806  and 
1806,  and  the  Testamentary  Paper  of  181S,  were  entitled  to  all  the  Leg- 
acies thereby  given ;  and  that  none  of  the  Legacies  given  by 
£  *24  ]  either  of  the  Codicils  or  by  the  Testamentary  Paper,  was  a  *sub* 
stitution  for  any  Legacy  given,  by  the  Will  or  by  the  other  Instru- 
ments, to  the  same  Legatee ;  that  the  Codicil  of  1806,  and  the  Testamentary 
Paper  of  1813,  not  having  been  executed  so  as  to  pass  Real  Estates,  and 
the  whole  of  the  Stock  in  Court  in  the  Cauee  having  ariien^  wholly^  from 
(he  Testator' e  Real  Hatatee^  the  Legatees  named  in  those  two  Instruments, 
were  not  entitled  to  any  part  of  such  Stock.  *  • 

There  being  no  Funds  for  payment  of  the  Legacies,  except  the  Stock  in 
Court,  one  of  the  Legatees,  who  was  named  in  the  Testamentary  Paper  alone, 
took  exceptions  to  the  Report,  insisting  that  the  Matter  ought  to  huve  re- 
ported that  the  Legacies  bequeathed  by  the  second  Codicil  and  by  the  Tes- 
tamentary Paper,  were  payable  out  of  the  Funds  in  Court :  that  the  Leg- 
acy ^ven  to  any  Legatecby  the  Testamentary  Paper,  was  in  substitution  of 
the  Legacy  or  Legacies  given  to  the  same  Legatee  by  the  Will  or  by  the 
Codicils,  or  either  of  them :  that  the  Legacies  given  by  the  Testamentary 
Paper  to  the  Sahint  Family  and  to  the  Bowring  Family,  were  respectively 
in  substitution  for  the  Legacies  given  by  the  Will  and  second  Codicil  to 
Biehard^  Thomaej  and  Sydenham  Sabine  and  Agnes  Taunton,  formerly 
Agnee  Sabine j  and  to  Joeeph  and  George  Bowring ,  JSlizabeth  Weaver j  for- 
merly JEUzabeth  Bowring,  and  Mary  Q-enge,  formerly  Mary  Bowring.  The 
Exceptions  then  proceeded  to  point  out  other  instances  in  whiob  Legatees 
in  the  Will  took  Legacies  under  the  Testamentary  Paper,  either  as  Individ- 
Voii.  VL  78 


ao6  CASES  m  ghancert. 

16M.— Strong  .V.  Xogiun. 

nals  or  aa  members  of  a  Family,  and  to  insist  that  the  latter  were  in  sabsti- 

tution  for  the  fomer ;  and  the  last  Exception  contended  that  the  Testamentar 

ry  Paper  was  intended  to  operate  as  a  revocation  of  the  sereral 

[  *205  ]     Legacies  *giyen  by  the  Will  and  Codicils,  to  all  the  Legatees 

therein  named. 

The  Attomeygeneralj  Mr.  Knight,  Mr.  Bolfej  Mr.  Nartoni Mr.  Bdltm^ 
and  Mr.  Meynolds  in  support  of  the  Exceptions : 

The  Master  cannot  be  right  in  holding  that  the  Legacies  giren  by  the  at- 
tested Codicil  are  Charges  on  the  Land,  and  that  the  Legacies  giren  by, 
the  unattested  Codicils  are  not  Charges  on  the  Land.  The  attested  Codicil 
contains  no  words  to  charge  the  Land ;  it  merely  gives  Legacies ;  and,  con- 
sequently, the  distinction  which  the  Maiter  has  drawn  between  the  attested 
and  the  unattested  Codicils,  cannot  be  supported. 

The  Testator  has  devised  all  his  Real  and  Personal  Estate  to  Trnsees,  in 
Trust  to  sell  and  convert  the  same  into  Money,  and  then  upon  Trust  to  dis- 
charge his  Debts  and  Funeral  Expenses,  and  to  apply  all  the  remainder 
towards  the  Payment  of  the  Legacies  thereinafter  by  him  given ;  and,  at 
the  conclusion  of  his  Will,  he  directs  that,  if  the  Legacies  are  not  sufficient 
to  exhaust  the  fund,  they  shall  be  increased  proportionably.  He  has,  there- 
fore, converted  his  Beal  Estate,  out  and  out,  mto  Personalty,  and  has  ^ven 
away  the  whole  in  certain  definite  Legacies.  By  the  Testamentary  Paper, 
he  has  done  nothing  but  modify  the  Legacies  which  he  had  before  charged 
upon  the  mixed  Fund ;  and,  consequently,  the  Legacies  given  by  that  Paper 
(although  it  is  unattested),  are  Charges  on  the  Land.  The  AUor- 
[  •206  ]  nty-general  v.  Ward  (a)  ;  Dwour  v.  ^MoUeux  (6)  ;  KennM  v. 
Abbott  (e)  ;  Maugham  v.  Mason  (d)  ;  Q-rtm  v.  Jackson  (e)  ; 
Jackson  V.  Jackson  (/)- 

The  Testamentary  Paper  appears,  on  the  face  of  it,  to  have  been  intended 
to  be  a  substitution  for  the  prior  Listruments.  When  we  look  at  the  heading 
and  at  the  conclusion  of  it,  and  when  we  see  that  most  of  "the  Legatees  in 
the  Will  and  Codicils  are  entitled,  either  as  individuals  or  as  members  of  a 
Family,  to  Legacies  under  it  is  it  possible  to  say  that  the  Testator  did  not 
intend  it,  to  comprise  all  his  Testamentary  Dispositions,  but  that  he  merely 
meant  to  make  additions  to  his  Bequests  ?  The  Gifts  to  iStisan  Honeyboum 
and  to  the  Clerk  and  Poor  of  the  Parish  especially,  show  that  the  TestatcHr 
intended  the  Testamentary  Paper  to  be  a  substitution  for  the  Will  and  Cod- 
icils.   Hemming  v.  Chirr ey  (^);  Fraserr.  Byng  (h). 

(a)  3  Yes.  327.         (6)  1  Ytz.  820.  8ie  1  Sim.  &  Stn.  292  ;  note  (<f).        (c)  4  Yes.  802. 
(cT)  1  y.  &  B.  410.    ^S^417.  (e)  6  Bnss  36.  (/)  2  Cox.  SS. 

ig)  2  8mL4  Sta.  311.  The  Deem  wMlaffinatdl^  the: Hoiite<iIiMd%  I  BU^Sew  6cr. 
479.  (A)  1  Bus.  &  Mjrln«,  90. 
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Sir  Jr.  Suffderij  Mr.  Pepyt,  Mr.  Jeremetf  tad  Mr.  RtuUiU^  in  support  of 
tbo  Report: 

In  this  Cue  there  is  no  conversion  of  the  Real  Estate  out  and  ont ;  but 
there  is,  simplj,  a  oonversion  for  the  Persons  who  take  under  the  Will.  If, 
however,  there  were  a  conversion  out  and  out,  the  produce  could  not  be  dis- 
posed of  by  an  unattested  Codicil.  The  whole  of  it  is  exhausted 
by  a  Will  duly  ^attested.  Sheichn  v.  Goodrich  (i)  ;  Hooper  v.  [  *207  } 
Ooodmm  (k)  ;  BeekeU  v.  Harden  (V)  ;  Aekroyd  v.  SmUhson  (m). 

The  Case  of  the  Attomeff-gemeral  v.  Ward  does  not  apply ;  for  the  Tes> 
tamentary  Paper  creates  new  Legacies ;  it  does  not  merely  substitute  one 
Legatee  for  another. 

The  YicjtCBANoauMB : 

In  this  Case,  the  Testator  by  his  Will  (which  has  been  declared  to  have 
been  well  proved),  afker  disposing  of  a  certain  portion  of  his  Freehold  Es- 
tate, devised  as  follows :  ^^  And,  as  to  all  my  other  Freehold,  Leasehold  and 
Copyhold  Messuages,  Lands,  Tenements,  Hereditaments  and  Premises,  with 
the  Appurtenances,  and  all  my  Personal  Estate  and  Effects  whatsoever  and 
wheresoever,  I  give,  dovise  and  bequeath  the  same  unto  my  Friends,  John 
Strong  and  Biehard  BobertOy  their  Heirs,  Executors,  A^inistrators  and 
Assigns,  upon  Trust  that  they  my  said  Trustees  and  their  Heirs,  do,  with  all 
convenient  speed  after  my  decease,  sell  all  my  Estates  and  Effects  and  con* 
vert  the  same  mto  Money ;  then  upon  Trust  to  discharge  all  my  just  Debts 
and  Funeral  Expenses,  together  with  all  other  Expenses ;  then  upon  Trust 
to  apply  all  the  remainder  towards  the  Payment  of  my  Legacies  hereinafter 
by  me  ^ven."  And  then  he  prooeeds  to  give  a  variety  of  Legacies :  and, 
at  the  end  of  the  Will  there  are  these  words :  ^^  And  I  direct  that  my  Trus- 
tees shall  not  be  obliged  to  pay  the  Legacies  till  two  years  after 
my  death,  without  the  Property  is  sooner  disposed  of.  K  the  *Lega-  [  "^208  ] 
cies  ^ven  should  be  found  to  exceed  my  Property,  my  Will  is 
that  a  proportionate  abatement  shall  take  place  on  each  Legacy  that  I  have 
l^ven :  on  the  contrary,  if  it  should  exceed  it,  to  have  the  like  proportion 
added  to  each  Legacy."  The  Testator  then  made  a  Codicil  of  the  9th  of 
January  1805,  which  was  unattested,  and  by  that  he  gave  some  small  pecu. 
niary  and  several  specifio  Legacies :  he  then  nuide  a  Codicil  of  the  26th  of 
June  1806,  which  was  duly  attested :  subsequently  he  made  what  is  called 
a  Testamentary  Paper,  which  was  adndtted  to  Probate  by  the  Ecclesiastical 
Court,  but  which  is,  obviously,  an  incomplete  instrument.  At  the  foot  of 
this  Paper,  the  Testator  wrote  the  following  words:  ^<  These  are  the  instruc- 
tions t^ven  by  Biehard  Travore  to  OHe$  Bueeell  to  make  his  Will  by  to- 

(t)  S  Yef.  481.  ik)  IS  Tea  IH. 

{1)4  M.  &  S.  1.  (m)  1  Bio.  C.  C.  SOS. 
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morrow  morning."  The  Paper,  however,  contains  nothing  bat  what  the 
heading  of  it  denotes,  namely,  an  aocoant  of  the  Testator's  Relations,  with 
▼arious  Sams  set  opposite  to  their  names.  This  Paper,  having  been  admit- 
ted to  Probate,  maj  operate  upon  the  Testator's  Personal  Estate  ;  and  it 
has  been  contended  that,  inasmaoh  as  a  great  number  of  Persons  are  named 
in  it  whose  names  are  found  in  the  Will  and  Codicils,  the  Legacies  which 
are  given  by  it  were  meant  to  be  substitutional  for  the  Legacies  which  are 
given  by  the  Will  and  Codicils.  But  it  is  observable  that,  in  many  instances, 
the  Legacies  which  are  given  by  the  Testamentary  Paper,  are  not  given  to 
the  same  Persons  as  are  named  in  the  Will,  but  are  ^ven  in  words  that  may 
extend  to  other  Persons  than  those  who  are  entitled  to  take  as  Legatees  in 
the  Will,  as,  for  instance,  .the  words  '^  Family,  Children,  Sisters,"  are  some* 

times  used. 
[  *209  ]        *If  it  were  allowable  to  indulge  in  conjecture,  one  cannot  but 

suppose  that  the  Testator  did  intend  to  make  a  new  Will ;  but  it 
is  obvious  that  this  Paper  is  in  so  complete  a  state,  that  it  cannot  be  taken 
as  a  Will.  It  appoints  no  Executors,  and  makes  no  disposition  of  the  re- 
sidue. 

It  appears  that  the  Personal  Estate  has  been  exceedingly  deficient,  and 
the  only  Fund  which  remains  to  be  divided,  is  a  fund  which  has  arisen  from 
the  Testator's  Real  Estates.  Several  Exceptions  have  been  taken  to  the 
Master* 8  Report,  the  general  purport  of  which  is  that  the  Master  has  done 
wrong  in  finding  that  the  Legacies  given  by  the  Testamentary  Paper,  are 
not  substitutional,  but  cumulative  Legacies.  When,  however,  the  Testa- 
mentary Paper  is  contrasted  with  the  Will  and  Codicils,  it  does,  I  think,  ap- 
pear that  I  am  not  at  liberty  to  say  that  the  Legacies  given  by  that  Paper, 
were  intended  to  be  substitutions  for  the  Legacies  given  by  the  preceding 
Instruments.  In  Cases  where  there  have  been  slight  variations  only  be- 
tween the  Legacies  givQu  by  a  Will,  and  those  given  by  a  subsequent  In- 
strument, the  Court  has  held  that  the  latter  were  meant  to  be  substitutions 
for  the  former.  But,  in  this  Case,  there  is  a  manifest  difference  between 
the  Legacies  given  by  the  Will,  and  the  Legacies  given  by  the  Testamentary 
Paper.  In  the  first  place,  the  Clause  at  the  end  of  the  Will,  has  the  effect 
of  making  every  Legatee  who  is  named  in  it,  take  a  further  Sum  of  Money, 
in  proportion  to  the  amount  of  his  Legacy,  out  of  the  clear  residue  of  the 
Testator's  Real  and  Personal  Estate,  provided  it  should  be  found  more  than 

sufficient  to  pay  the  Legacies.    That  Clause,  however,  is  not 
[  •210  ]    found  in  the  Testamentary  Paper.     In  the  next  place,  •the 

Paper  operates  upon  the  Personal  Estate  only,  but  the  Will  ope- 
rates upon  the  Freehold  and  Copyhold,  as  well  as  the  Personal  Estate. 
Agiun,  in  the  Testamentary  Paper,  no  time  is  expressed  for  the  payment  of 
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the  Legacies,  and,  consequendj,  they  all  would  be  payable  at  the  end  of  one 
year  after  the  Testator's  death ;  whereas,  by  the  Will,  the  Testator  has 
directed  that  the  Trustees  shall  not  be  obliged  to  pay  the  Legacies  till  two 
years  after  his  death,  without  the  Property  is  sooner  disposed  of.  The  Per. 
sons  who  are  named  to  take  as  Legatees  by  the  Testamentary  Paper,  cannot 
take  their  Legacies  as  charged  upon  the  Freehold  Estate  ;  for  the  Testator 
has  expressly  directed  that  the  Surplus  of  the  whole  Fund  arising  from  the- 
Sale  of  his  Freehold  and  Copyhold  and  Personal  Estate,  which  shall  remain 
after  the  payment  of  Eis  Debts  and  Legacies,  and  Funeral  Expenses  and 
other  Expenses,  shall  be  applied  towards  the  payment  of  his  Legacies  there- 
inafter by  him  given.  If  there  could  have  been  any  doubt  upon  this  point, 
the  matter  has  been  put  at  rest  by  the  decision  in  the  Case  of  Bonner  ▼. 
Bonner  (n)  ;  and  also  by  the  decision  in  JScmnia  ▼.  Packer  (o). 

My  opinion  therefore  is,  without  entering  into  the  minute  questions  which 
are  rabed,  as  to  a  great  number  of  these  Legacies,  by  exceptions  adapted 
to  them  severally,  that  there  is  no  pretence  for  saying  that  the  Legacies 
^ven  by  the  Testamentary  Paper,  are  substitutions  for  the  Legacies  given 
by  the  Will  and  Codicils.  The  consequence  is,  that  the  Exceptions  must  be 
over*ruled. 


•Habrison  v.  Botdkll.*  [  •211  ] 

1883 :  12tli  Jane.— jRccffiver. 

A  ReceWer  who  had  beea  dischaiged,  did  not  paj  in  hia  Balance  on  the  day  fixed  by  the  McuUr. 

Ordered  that  he  shonld  pay  in  the  same,  and  alao  the  amount  allowed  for  hli  Salary,  with 

Interest 

A  Bkgsitbr  appomted  in  this  Cause,  was  discharged  by  an  Order  of  the 
16th  of  February  18S2.  The  JUaeterj  by  his  Certificate  dated  the  16th  of 
April  1838y  found  the  Balance  due  from  the  Receiver  on  the  16th  of  Febu- 
ary  1832,  (after  allowing  him  8/.  Is.  6(2.  for  his  Salary)  to  be  189^  Ua. 
5df. ;  and,  in  pursuance  of  the  General  Order  (a),  the  Matter  appointed 
the  7th  of  May  1838  for  the  payment  of  the  Balance  into  Court. 

The  Beceiver  not  having  pud  in  the  Balance,  a  Motion  was  made  that  he 
might  be  ordered  to  pay  in  the  same  and  also  the  amount  allowed  for  his 
Salary,  together  with  Interest,  on  both  Sums,  at  Five  per  Cent.,  firom  the 
day  appointed  by  the  MaeUry  and  that  he  mig^t  also  be  ordered  to  pay  the 
Costs  of  the  Motion. 

(fi)  18  Yes.  879.  (o)  Amb.  S66. 

(a)  SmKMen  in  Chancery;  Ed.  Beomef,  461. 

•  Ex  Btlatione  Mr.  Beamur, 
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Mr.  Beamesj  in  support  of  tbe  Motion,  referred  to  the  General  Order,  and 
to  Patt$  V.  Leighton  (6),  adding  that  the  Court  ought  to  follow  the  rule 
laid  down  for  the  guidance  of  ttie  Master ,  who,  in  consequence  of  the  Re- 
ceiver haying  been  discharged,  could  not  act  under  the  General  Order. 

Motion  granted 


««..^4<— »4 


[  •212  ]  •Ex  Paktb  Jacksok. 

1833:  13th  Junt.^InfanL-^ Guardian. 

Gaardian  appointed  to  an  Infant  entitled  to  Freehold  Property  worth  80/.  a  jear,  witboaft  a 
reference. 

On  a  Petition  bj  an  Infant  entitled  to  Freehold  Property  of  the  annual 
value  of  80Z.  praying  that  his  maternal  Uncle  might  be  appcnnted  hit  Guar- 
dian, the  Viee'Chanedhr  made  the  Order  without  a  reference  to  the  Maz- 
ier (a). 

Mr.  Blunt  appeared  in  support  of  the  Petition. 


BuRRELL  V.  Nicholson. 

1898 :  I7th  JvoLt.-^PracUee.'—NBW  Orders, 

The  Orders  of  the  Conrt  are  to  be  considered  as  laying  down  {general  mles,  bat  not  as  being 
so  imperatiye  as  that  they  can,  nnder  no  circumstances,  be  departed  from. 

The  time  allowed  by  the  Itth  Order  for  procnring  the  Report  as  to  the  insufficiency  of  an  An- 
swer, extended,  the  drawing  up  of  the  Order  haying  been  delayed  by  the  Offices  being  dosed, 
and  the  Plaintiff  haying,  throogh  inadvertence,  omittted  to  obtain  the  Magter^s  Certificate  thai 
farther  time  was  necessary  to  enable  him  to  make  his  Report 

• 

Motion,  by  Plaintiff,  that  the  time  allowed  bj  the  12th  Order  of  1828, 
for  procuring  the  MaiUr^$  Report  as  to  the  insufficiency  of  an  Answer,  might 
be  extended. 

the  Motion  was  supported  by  an  Affidavit  stating  that  the  Or- 
[  *213  ]  der  of  Reference  was  obtuned  on  the  18th  of  *May,  that  the 
Offices  were  then  closed  for  tbe  recess,  and  did  not  re-open  until 
the  20th,  when  the  Plaintiff  got  the  Order  drawn  up  and  that  the  Plaintiff, 
through  inadvertence,  neglected  to  procure  the  Master^B  Certificate  that 
further  time  was  necessary  to  enable  him  to  make  a  satis&ctory  Report. 

Mr.  JBSnderiley  for  the  Plaintiff. 

Mr.  FeptfM  and  Mr.  Parker^  for  the  Defendant,  said  that  the  Order  de- 
clared the  Answer  to  be  sufficient,  and  left  no  discretion  in  the  Court. 

(6)  II  Yes.  S7a. 

(a)  Bee  Ex  parU  Whtder,  16  Yes.  S66^  J^j;  jNirto  JWctt,  IX  *  W.  IM;  ibrvJbnes,  1 
Boss.  478  ;  and  see  Seton  on  Decrees,  280 
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The  YicB'Chanoelloe  : 

The  Orders  of  the  Court  are  to  be  considered  as  laying  down  general 
roles,  bat  not  as  being  so  imperative  as  that  they  can,  under  no  ciroum- 
stances,  be  departed  from.  Here  the  delay  in  drawing  up  the  Order,  was 
caused  by  the  Offices  being  closed  for  the  vacation,  and  the  omission  to  pro- 
cure the  Master* %  Certificate  that  further  time  was  necessary  to  enable  him 
to  make  his  Report,  arose  from  inadvertence ;  and,  therefore,  I  think  that 
a  fortnight's  further  time  ought  to  be  allowed,  on  the  Plamtiff  paying  the 
Costs  of  this  ^>plication. 


•Ellis  v.  Bakl  Grbt.  [  •214  ] 

1833:  SIst  Jiae.---JmRf»efftoii.^— £ijiaii:<»m^-->£ord!i^  ik»  TWcmiry. 

Injanction  granted  to  restrain  the  Lords  of  the  Treasory  from  pajing  the  Compensation 
awarded  under  11th  Geo.  4,  and  1  Will.  4,  c.  68,  for  the  oflSce  of  Side  Cleik  in  the  Ex- 
chequer, which  had  heea  abolished. 

The  Bill  which  was  filed  against  the  Lords  of  the  Treasury,  John  Wat- 
$on  Wdtrndey^  R.  Thomas  and  Sir  Rohtrt  Laurie^  stated  that,  under  an 
Indenture  of  Co-partnership  dated  the  23d  of  January  1823,  Balph  Ellis 
the  elder,  the  Plaintiff  John  Ellisy  Halph  Ellis  the  younger,  the  Defendant 
Walmslet/j  and  Thomas  Gorton  carried  on  the  business  of  Attomies,  So- 
licitors and  Agents :  that,  during  the  Co-partnership,  Balph  Ellis  the  elder, 
held  the  office  of  one  of  the  Side  Clerks  on  the  Plea  side  of  the  Court  of 
Exchequer :  that,  in  1827,  Balph  Ellis  the  elder  and  Balph  EUis  the 
younger,  agreed  with  the  Plaintiff  and  with  Walmsley  and  Qorton  to  retire 
from  the  Partnership,  and  the  Plaintiff  and  WalmsUy  and  Qorton  agreed 
to  form  a  new  Partnership  together ;  and  that,  by  an  Ind^ture  dated  the 
24th  of  October  1827,  and  made  between  Balph  Ellis  the  elder,  the  Plain- 
tiff, Balph  EUis  the  younger,  and  Walmsley ^  and  Q-orton^  the  then  exists 
ing  Partnership  was  dissolved,  and  the  Goodwill  of  the  Business  was  resignr 
ed  by  B.  ElUs  the  elder  and  JS.  Ellis  the  younger,  to  and  in  favour  of  the 
Plaintiff  and  WaLmsUy  and  O^orton  as  Partners  and  for  the  purposes  of 
the  Partnenship  thereby  established  ;  and  Ralph  Ellis  the  elder  covenanted 
with  the  Plaintiff  and  with  Walmslsy  and  Qorton  their  Executors  and  Ad* 
ministratora,  that  he  would  thenceforward  stand  possessed  of  the  office  of 
one  of  the  Side  Clerks  of  the  Exchequer,  in  Trust  for  (7or£on,and  for  the 
purposes  and  benefit  of  the  Partnerdiip  by  the  now-stating  In- 
denture agreed  on,  Vhile  continuing,  and  that  he  would,  when  [  *215  ] 
required  by  the  Plaintiff  aad  by  VMmdey  and  Qurtm  0t  either 
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of  them,  and  at  the  expense  of  the  new  Partnership,  procure  Q-arton  to  be 
appomted  to  the  office  in  his  place.  And  it  was  further  agreed  that,  from 
and  after  the  determination  of  the  new  Partnership,  the  office  should  be 
held  in  Trust  for  WalmfiUy  and  Gorton  equally,  for  their  joint  lives,  and^ 
after  the  death  of  one  of  them,  in  Trust  for  the  Survivor,  or,  while  both 
should  be  living  and  after  the  Partnership  should  be  expired  or  determined, 
either  Walmsley  or  Gorton  might  require  the  office  to  be  sold  for  their  mu> 
tual  and  equal  benefit :  and  the  Plaintiff,  and  WaltMUy  and  Gorton  agreed 
with  each  other  to  become  and  continue  Partners  in  the  business  of  an  At> 
torney.  Solicitor  and  Agent,  for  the  term  of  Ten  Years  from  the  31st  of 
August  then  last,  in  the  Shares  and  upon  the  Terms  mentioned  in  the  In* 
denture. 

The  Bill  further  stated  that  the  Plaintiff  was  a  sworn  Clerk  in  the  Court 
of  Chancery  when  the  new  Partnership  was  formed,  and,  therefore,  it  was 
agreed  that  Gorton  should  be  appointed  to  hold  the  office  of  Side  Clerk  in 
the  Exchequer,  in  Trust  for  the  new  Partnership,  until  such  office  should 
be  abolished,  which  was  then  expected  to  take  place  very  shortly  and  before 
the  term  of  the  new  Partnership  would  expire  :  that,  soon  after  the  com* 
mencement  of  the  new  Partnership,  Ralph  Ullis  the  elder  surrendered  up 
the  office  in  the  Exchequer,  and  Gorton  was  appointed  thereto,  and,  on 
that  occasion,  815^  was  p^d,  as  a  Fee  on  admission  to  the  office,  out  of 

the  new  Partnership,  and  the  Sum  of  Ten  Guineas  was  also  paid, 
[  *216  ]     in  each  year,  out  of  the  *joint  Fund,  (being  the  Fee  pud  to  one 

of  the  sworn  Attornies  of  the  Court  of  Exchequer,)  until  the 
office  was  abolished,  and  the  Fees  and  Emoluments  of  the  office  were  re* 
ceived  for  the  joint  use  of  the  Partnership :  that  under  a  Proviso  in  the 
Deed  of  October  1827,  Gorton  was,  on  the  30th  of  January  1880,  dis- 
missed from  the  Partnership,  and,  shortly  afterwards,  was  declared  a  Bank* 
rupt,  and  the  Defendant  Thomas  was  chosen  his  Assignee :  that  the  Plain- 
tiff and  the  Defendant  Walmsley  continued  to  carry  on  the  Partnership 
1)u8ines8,  and,  during  the  continuance  thereof,  and  in  July  1830,  an  Act  of 
Parliament  was  passed,  intituled :  "  An  Act  for  Begulating  the  Receipt 
and  future  Appropriation  of  Fees  and  Emoluments  receivable  by  Officers 
of  the  Superior  Courts  of  Common  Law"  (a),  and  also  an  Act  intituled  : 
'^  An  Act  to  Explain  and  Amend  an  Act  for  Regulating  the  Receipt  and 
Future  Appropriation  of  Fees  and  Emoluments  receivable  by  Officers  of  the 
Superior  Courts  of  Common  Law"  (()  ;  and,  by  the  first-mentioned  Act, 
it  was,  amongst  other  things,  enacted  that,  except  as  thereinafter  mention- 
ed, every  Person  who,  on  the  24th  of  May  1880,  should  have  held  any 

(a)  11  Qeo.  4.  tad  1  Will.  4,  c.  68,  m.  1,  6, 6,  IS. 
(h)\k%  Will 4, e. 8S. 
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office  in  or  belonging  to  any  of  the  said  Courts,  in  Fee,  or  for  any  term 
either  for  life  or  years,  or  who  should  then  have  been  appointed  to  any  oth- 
er office  or  employment  in  or  belonging  to  any  of  the  said  Courts,  by  virtue 
of  any  right  of  appointment  theretofore  exercised  by  any  of  the  Judges  of 
His  Majesty's  Courts  of  Record  at  Westminster^  should,  forthwith  after  the 
passing  of  the  Act,  make  out  and  render  to  the  Commissioners 
app<nnted  by  the  Act,  an  Account,  •in  writing,  of  the  Fees  or  [  •SIT  ] 
Smolnments  of  such  office  or  employment  as  therein  mentioned, 
and  such  Commissioners  were  to  ascertain  the  gross  and  net  Annual  Value 
of  the  said  Fees  and  Emoluments,  and  to  certify  the  same,  under  their 
bands,  to  the  Commissioners  of  His  Majesty's  Treasury  for  the  time  being  : 
provided  that,  if  any  such  office  or  employment  as  aforesaid,  should  be  abol- 
ished by  lawful  authority,  every  Person  who,  under  the  provisions  of  the 
Act,  would  have  been  entitled  to  receive  the  difference  between  the  net 
amount  of  tfa\D  Fees  and  Emoluments  which  would  have  become  due,  and 
the  certified  value  of  such  office  or  employment,  in  case  the  said  office  or 
employment  wete  not  abolished,  should  be  entitled  to  receive,  during  all  the 
time  for  which  such  Person  was  entitled  to  hold  the  office  or  employment  so 
abolished,  such  Annual  Sum  as  any  three  of  the  Commissioners  of  the 
Treasury  for  the  time  being,  and  the  Lord  Chief  Justice  or  the  Lord  Chief 
Baron  of  the  Court  to  which  such  office  or  employment  might  belong,  should 
fix  and  appoint  as  a  full  uid  fair  compensation  for  the  loss  of  such  office  or 
employment. 

The  Bill  further  stated  that,  by  virtue  of  the  said  Acts  of  Parliament  or 
one  of  tiiem,  the  office  of  Side  Clerk  of  the  Exchequer  was  abolished ;  and 
that,  on  the  said  24th  of  May  1880,  €h>rt<m  held  that  office  for  the  bene- 
fit of  the  Plaintiff  and  W<Um%ley^  and  the  Compensation  which  thereupon 
was  to  be  awarded  in  lieu  of  the  Fees  and  Emoluments  of  the  office,  became 
Partnership  Assets,  and  liable  to  be  divided  as  such  on  the  settling  of  the 
Partnership  Accounts:  that,  on  the  abolition  of  the  office,  the  accounts  of 
the  Fees  and  Emoluments  required  by  the  Act,  was  made  out,  at 
the  •expense  of  the  Partnership,  by  the  Plwntiff  and  Walmdey :  [  •218  ] 
tiiat,  on  the  6th  of  December  1880,  the  Partnership  between  the 
Plaintiff  and  Wcdmeley  was  dissolved,  but  without  prejudice  to  the  rights 
and  interests  of  the  respective  Parties  m  the  Partnership  Assets :  that, 
when  the  dissolution  took  place,  the  amount  of  the  Compensation  to  be 
made  in  respect  of  the  abolition  of  the  office  of  Side  Clerk,  had  not  been 
ascertained,  and  it  was,  therefore,  agreed  between  the  Plaintiff  and  Walme- 
letfj  that  the  Plamtiff's  right  and  interest  in  the  Compensation,  should  not 
be  affected  by  the  dissolution :  that,  after  the  dissolution,  WalmBleyj  with 
the  privity  of  the  Plaintiff  caused  the  account  of  the  Fees  and  Emolument 
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of  the  office  to  be  made  oat  at  the  joint  expense  of  the  Partnerahip,  aad  die 
Lords  of  the  Treasury  settled  the  Compensation  for  the  aboMon  <^  the 
office  to  be  the  Annual  Sum  of  8002.  payable  during  Q'ortofC%  life :  that  an 
ex  parte  statement  was  made  to  the  Lords  of  the  Treasury  by  W^mUef^ 
whereby  it  was  made  to  appear  that  the  Compensatioii  belonged,  exdunvely^ 
to  him,  and  to  Th>ma»  as  Q-ort&fCB  Asttgnee,  iu  consequence  of  wludi  the 
Lords  of  the  Treasury  directed  the  Compensation  to  be  paid  to  Walmdeg 
and  ThomaB^  to  the  exclusion  of  the  Plaintiff :  that  the  PlaintiiD^  wben  hb 
discovered  that  it.  was  so  ordered  to  be  paid,  presented  a  MeBunrial  to  the 
Lords  of  the  Treasury,  praying  that  the  payment  might  be  snspended  until 
his  claim  to  a  share  thereof  should  be  ascertained :  that  the  Lords  oi  the 
Treasury  had  lately  paid,  to  Wabmley  and  TAomirt,  2,400Z.,  being  the 
amount  of  three  years'  payments  of  the  800{.,  and  that  they  intended  lo 

pay  to  them  the  8002.  as  the  same  should  beoome  due. 
[  *219  ]        The  Bill  prayed  that  the  Plaintiff  might  be  dechMd  to  be  en* 

titled  to  one  half  part  of  the  Compensation  Money,  for  Chrion^s 
life,  or  to  such  other  part  thereof  as  the  Court  should  direet,  and  tiiat  the 
same  might  be  ascertidned  and  paid  to  the  Plaintiff  aocordio^y ;  w  thai 
the  Compensation  Money  might  be  declared  to  be  Partnership  Assets^  and 
that  the  Plaintiff  might  be  decreed  to  have  a.  lien  thereon  for  what  m^^  be 
found  due  to  him,  from  TFo^m^^^and  from  QortGfC%  Estate,  on  taking  the 
Partnership  Accounts ;  and  that  an  account  might  be  taikea  of  the  Arreara 
and  growing  Payments  of  the  Compensation  Money,  and  that  the  BefemI* 
ants,  the  Lords  of  the  Treasury,  might  be  decreed  te  pay  the  same  and  tiie 
Arrears  and  growing  Payments  thereof  into  Court,  to  the  credit  of  a  Oauae 
of  Ellis  V.  Walimley  (which  had  been  instituted  by  the^  Plaintiff  Sor  taUog 
the  Partnership  Accounts)  or  that  a  Receiver  mig^lit  be  ej^pointed  of  the 
Compensation  Money,  and  that  the  Lords  ef  the  Treamvy  mig^t^be  realra» 
ed  from  paying  the  same  to  Walm$l^  and  2%(»maff. 

The  Lords  of  the  Treasdry  demurred  to  the  BiU^  fir  wank  of  Equity  and 
because  they  were  sued  thereby  and  made  Pasties  ti^r^  as  iPuUie  Qffitwa, 
and  they  were  not  liable  to  be  sued,  in.  respeet  tb^ee^  ia  the  Court  of 
Chancery,  in  such  manner  and  form  aa  the  Plaintii  bed  by  hie  Bill  eoBBplakir 
ed  against  them. 

The  AUomey-gmerai  and  Mr*   Tfrey^  in.  aupparfc  ^  tbe  Demnv^ 

rer ; 
[  *220  ]        *The  Act  of  Parliament  authorisBa  the  I^crda  qC  the  Treaowj^ 

merely  to  fix  the  Compensation  te  be  n^ade  fi>r  tbe  offieea  tba*^ 
may  be  abolished.  It  does  not  point,  out,  the  Fund  out  of  which  the  Com^ 
pensation  is  to  be  paid ;  nor  does  it  direct  the  Lords  ef ,  the  Treasury  te  psjr 
it.    But,  assuming  tiiat  tiie  Lorda  ef  the  Tr^w^  «m  to  pi^  the.  Gempaift' 
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Mtion  oat  of  the  Conaolidated  Fand,  tiiey  an  not  amenable  to  this  Court, 
ae  as  to  be  directed  to  Biake  a  pajment  oat  ef  that  Fand. 

Ib  Oldkam  ▼.  The  Lord$  of  tiie  Hhramtrjfj  a  Case  in  the  Exchequer,  but 
which  18  not  reported,  the  King,  being  entitied  to  reeeire  a  certain  Sam  oat 
of  the  Consolidated  Fund  in  respeot  of  the  Ci?il  List,  granted  a  Pension  to 
a  Party  who  assigned  it.  The  Pension  was,  afterwards,  revoked,  and  a  new 
one  was  granted  in  lien  of  it ;  and  the  Asngnee  filed  a  Bill  against  the  Lords 
of  the  Treasury,  to  compel  them  to  pay  the  new  Pension  to  him.  Orakam^ 
Baron,  who  delivered  the  Jodgment  of  the  Court,  said :  *^  This  Bill  pro- 
ceeds on  the  ground  of  the  fundamental  jurisdiction  of  the  Court  over  the 
Consolidated  Fund ;  and  the  purpose  of  the  Bill  is  to  call  on  the  Court  to 
dispose  of  the  Money  which  has  been  placed  by  Parliament  at  the  disposal 
of  the  King  himself.  The  jurisdiction  of  the  Court  of  Exchequer  extends 
only  to  the  reaching  the  Monies  whioh  come  into  the  Treasury,  while  they 
are  in  traiuUm :  bat,  afker  Parliament  has  disposed  of  them  and  they  have 
reached  their  destination,  the  Jurisdictaon  of  the  Barons  ceases  ;  and  here 
the  King  alone  ean  order  the  payment  of  the  Money.  The  Money  is  grant- 
ed te  the  King,  his  Successors  and  Assigns  ;  and  the  King  himself  must  be 
sued  by  Petition  of  Right,  if  this  Money  is  to  be  got  at.'' 

TThe  8001.  a  year  is  the  creature  of  the  Act,  and,  under  the  [  "^221  ] 
Act,  it  is  given  to  Mr.  Q-ort&n,  who  alone  appeared  to  the  Public 
to  be  entitled  to  it.  The  Plaintiff  asks,  by  his  Bill,  that  he  may  be  paid  a  * 
share  of  the  Compensation,  or  that  it  may  be  declared  to  be  Partnership 
Assets,  and  that  the  Lords  of  the  Treasury  may  be  directed  to  pay  it  into 
Court,  to  the  eredit  of  the  Cause  of  MK$  v.  WaltMletf.  But  what  have 
tiie  Lords  of  the  Treasury  to  do  with  this  T  They  are  merely  the  organs 
by  which  the  Revenue  of  the  country  is  to  be  disposed  of,  and,  as  being 
Public  Officers,  this  Court  ean  have  no  jurisdiction  over  them.  Pridckf  v. 
Base  (e). 

Mr.  EtndersUif  in  support  of  the  Bill : 

The  office  of  Side  Clerk  in  the  Exchequer,  did  not  fall  within  the  provis- 
ions of  the  6  fc  6  Edw.  6,  o.  16,  against  the  buying  and  selling  of  offices ; 
therefore  the  dealing  with  it  was  not  illegal  (d)- 

We  do  not  ask  the  Court  to  direct  any  payment  to  be  made  out  of  the 
Consolidated  Fund.  The  800^  a  year  is  an  ascertained  Sum  which  hag 
been  directed  to  be  paid  under  the  sanction  of  an  Act  of  Parliament.  There 
is  no  discretion  to  be  exercised  or  responsibility  to  be  incurred  respecting 
the  payment.  The  payment  of  a  Pension  granted  by  the  Crown,  depends, 
from  year  to  year,  on  the  pleasure  of  the  Crown.    The  Act  is  a  Public  Act, 

(e)  a  Her.  86. 

{d)  Sm a  CtuMB UIg.  1#0,«riiir,MwhMilheCsMtwUehbs?s  srisen nvderliils  Act, srs 

coUacted. 
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and,  therefore,  it  was  not  necessary  to  state  all  its  provisions  in 
[  *222  3  the  Bill.  It  is  to  be  inferred,  from  ^those  provisions,  that  the 
Lords  of  the  Treasury  are  to  make  the  payment :  and,  moreover, 
the  Bill  charges  that  they  have  paid,  and  intend  to  continue  to  pay  it.  It 
is  not  discretionary  in  the  Lords  of  the  Treasury  either  to  make  or  to  with- 
hold the  payment :  they  are  not  made  Parties  to  the  Bill  as  Public  Func- 
tionaries, but  as  mere  Stakeholders  of  the  Fund  ;  and,  in  that  character 
there  can  be  no  objection  to  their  being  restrained  from  making  the  payment 
as  they  have  hitherto  done,  until  the*  rights  of  the  opposing  Claimants  have 
been  determined. 

The  Commissioners  of  Woods  and  Forests  are  Public  OSteers ;  and  yet 
the  Court,  in  a  recent  Case,  granted  an  injunction  against  them  (e). 
The  Vicb-Chanoellob  : 
There  is  nothing  stated  in  the  Rill  to  show  that  the  office  of  Kde  Clerk  in 
the  Exchequer  is  an  office  concerning  the  administration  of  justice,  within 
the  meaning  of  the  Act  of  Edward  6,  or  that  it  is  inconsistent  with  public 
policy  that  this  Court  should  take  notice  of  any  dealings  between  individuals 
respecting  such  an  office  ;  and  the  Court  is  not  at  liberty  to  indulge  in  sur- 
mises Ss  to  the  nature  of  the  office. 

It  does  not  appear  from  those  parts  of  the  Act  which  are  set  forth  in  the 
Bill,  nor  is  it  plainly  expressed  in  the  Act  itself,  in  what  way  the  Lords  of 
the  Treasury  are  connected  with  the  payment  of  the  Sum  in  ques- 
[  *228  ]  tion  ;  but  I  think  it  must  be  inferred  that  the  Gompensaion  'Mon- 
ey is  to  be  paid  out  of  the  Consolidated  Fund,  and  that  it  is  to 
pass  through  the  hands  of  the  Lords  of  the  Treasury^  who  are  to  be  mere 
ministerial  conduit-pipes  for  payment  of  it  to  the  Parties  entitled.  The  Lords 
of  the  Treasury,  therefore,  arc  not,  at  all,  in  a  different  situation  from  the 
Governor  and  Company  of  the  Bank  of  England,  who  are  frequently  pre- 
vented, by  this  Court,  from  transferring  Stock  or  paying  Dividends  to  the 
individuals  who  appear,  on  their  Books,  to  be  entitled  to  them.  This  Court 
has  interfered  with  other  Public  Officers,  as,  for  instance,  the  Commissoin- 
ers  of  Woods  and  Forests  in  the  Case  alluded  to,  and  the  .Commissioners 
under  the  Conventions  with  France  for  indemnifying  British  subjects  for 
the  confiscation  of  their  Property  by  the  French  Revolutionary  Govern- 
ment. (/) 

I  am  of  opinion  that  this  Bill  does  not  seek  to  interfere  with  any  public 
duty  which  the  Lords  of  the  Treasury  have  to  discharge,  or  with  any  dis- 
cretion which  they  have  to  exercise  in  their  capacity.  But  it  seeks  to  re- 
strain them  from  doing  a  mere  ministerial  act,  with  a  view  to  secure  the 
Money  for  the  parties  who  may  be  decreed  to  be  entitled  to  it. 

(«)  Sm  BaMn  v.  jETttdbuMn,  Ante,  Vol  IV.  p.  13.    ^  alio  8  Mer.  lOt. 
(/)  HiU  V.  Becardon,  Jacob's  Bep.  84 ;  and  a  Rms.  608. 
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^Metcalfe  v.  Thb  Arohbishop  ob  Tore.  [  224  ] 

1833 :  13th  &  17th  Jane. — Covenant — Charge  on  Benefice, 

A  Vicar,  whilst  the  13  Elizabeth,  c.  20,  ogainst  chai^ng  Benefices,  was  repealed,  charged  his 
Living  with  an  Annuity,  and  coyenanted  if  he  shoaU  exchange  his  Living,  to  secure  an  An- 
naitj  bj  charging  and  demising  the  now  Living,  and  that,  in  tlie  meantime,  it  should  bo 
charged  with  the  Annuity.  He  afterwards  exchanged  his  Living,  but  did  not  execute  any 
Deed  until  aAer  the  revival  of  the  13  Elizabeth.  Held  that  the  Covenant  was  a  subsisting 
charge  on  the  new  Living,  and  a  Beceiver  was  appointed  to  provide  for  the  Annuity. 

By  an  Indenture  of  the  9th  of  Angnst  1811,  the  Bev.  William  War- 
ringtanj  the  then  Incumbent  of  the  Vicarage  of  St.  Lawrence  Jewry^  with 
the  Rectory  of  Si,  Mary  Magdalen  in  the  city  of  London  annexed,  in  con- 
sideration of  9002.,  granted  an  Annuity  of  150^  daring  his  life,  to  Jame% 
Cottle^  charged,  during  his  incumbency,  on  the  Vicarage  and  Bectory  ;  and, 
for  better  securing  the  Annuity,  Warrington  demised  the  Vicarage  and 
Rectory  to  a  Trustee  for  Ninety-nine  years,  if  Warrington  should  so  long 
live,  and  covenanted,  with  CotiUy  for  the  payment  of  the  Annuity,  and» 
moreover,  that  in  case  he  should,  at  any  time  or  times  thereafter,  be  pre- 
ferred or  promoted  to  any  other  Ecclesiastical  Benefice  or  Benefices,  in 
lieu  of  or  in  exchange  for,  or  in  addition  to  his  then  Vicarage  and  Rectory 
or  his  Church  or  Ecclesiastical  Preferment  for  the  time  being,  he  would,  at 
his  own  costs  and  charges,  within  three  calendar  months  next  after  such 
events  should  happen,  fully  charge  the  same  Benefice  or  Benefices  with  pay* 
ment  of  the  Annuity  of  150!.,  and  also  demise  the  same  to  a  Trustee  of 
Cottle" B  nomination,  in  the  same  manner,  in  all  respects,  as  the  Vicarage 
and  Rectory  were  thereby  charged  and  demised  for  securing  the  Annuity  ; 
and  that^  in  the  mean  time,  the  same  Benefice  and  Benefices  should  be  charge 
ed  and  chargeable  with  and  liable  to  the  payment  of  the  Annuity 
of  1502. ;  and,  as  a  further  security  for  the  ^Annuity,  Warring-  [  *225  ] 
ton  executed  a  lYarrant  of  Attorney,  dated  the  same  9th  of  Au- 
gust 1811,  on  which  a  Judgment  for  1,8002.  and  costs  was  shortly  after- 
wards entered  up  and  docketed,  and  Memorials  of  the  securities  were  duly 
enrolled  in  the  Court  of  Chancery. 

By  an  Indenture  of  the  12th  of  January  1813,  Cottle  in  consideration  of 
8002.,  assigned  the  Annuity  and  all  the  remedies  for  recovering  the  same, 
to  the  Plaintiff,  and  it  was  declared  that  the  Trustee  should  stand  possessed 
of  the  Residue  of  the  term  of  Ninety-nine  years,  in  Trust  for  securing  the 
punctual  payment  of  the  Annuity  to  the  Plaintiff. 

The  Annuity  being  in  arrear,  the  Plaintiff,  in  Michaelmas  Term  1818, 
sequestered  the  Benefices  under  the  Judgment.    In  November  1814,  and 
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whilst  the  SequestTHtioQ  was  in  force,  fFarringtan  exchanged  those  Benefioefl 
for  the  Vicarage  of  Leake j  in  the  North  Biding  Df  Yin'kshire  ;  and,  by  an 
Indenture  of  the  10th  of  November  1818%  after  reciting  the  Deed  of  Au* 
gust  1811  and  the  Covenant  for  charging  any  Benefice  to  be  taken  in  ex- 
change, he,  in  pursuance  of  the  Covenant,  charged  the  Vicarage  of  LeaJu 
with  the  Annuity  and  the  Arrears  thereof,  and  empowered  the  Plaintiff  to 
distrain  upon  it,  in  the  same  manner  as  if  it  had  been  originally  charged 
with  the  Annuity,  and  he  demised  the  Vicarage  to  a  Trustee,  for  Ninety, 
nine  years,  for  better  securing  the  Annuity.  A  Memorial  of  this  Indenture 
was  enrolled  in  the  Court  of  Chancery ;  and,  on  the  80th  of 
[  *226  ]  November  1818,  another  Memorial  of  it  *wa8  registered  in  the 
North  Biding  of  Yorkshire.  In  and  after  April  1815,  the  Plain, 
tiff  caused  several  Sequestrations  to  be  issued,  under  the  Judgment,  against 
the  Vicarage  of  Leake. 

On  the  9th  of  August  1832,  Warringtan  executed  a  Warrant  of  Attor- 
ney, on  which  a  Judgment  was,  on  the  following  day,  entered  up  against  him 
at  the  suit  of  the  Defendants  Meggiean  Pringle  ^  Maniety^  for  5002.  and 
Costb.  That  Judgment  was  docketed  and  registered  in  the  North  Biding  of 
Torkshire^  and  a  Sequestration  was  issued  under  it  against  the  Vicarage  of 
Leake;  and,  on  the  7th  of  November  1832,  Meggison,  Pringle  ^  ManUty 
obtained  a  Bule  of  the  Court  of  King's  Bench,  calling  on  the  Plidntiff  to 
show  Cause  why  the  Sequestrations  issued  by  him  should  not  be  suspended, 
and  their  Sequestration  be  put  in  force  as  from  the  10th  of  August  then 
last,  and  why  it  should  not  be  referred  to  the  Master  to  ascertain  what  Sums 
the  Plaintiff  hOid  levied  under  his  Sequestrations,  and,  if  he  had  levied  more 
than  1,8007.  why  he  should  not  refund  the  Surplus,  and  pay  to  them  the 
amount  of  their  Debt  and  Costs,  and  cause  satisfaction  to  be  entered  up  on 
the  Judgment  obtained  by  Cottle  against  Warrington.  Before  the  time  for 
showing  Cause  had  expired,  the  Bill  was  filed  stating  that,  in  April  1815 
and  at  divers  times  since,  the  Plaintiff  had  caused  divers  Writs  of  Segiies' 
trari  Facias  to  be  issued  upon  the  first  Judgment,  for  levying,  out  of  the 
Vicarage  of  Leake,  the  Arrears  of  the  Annuity  which,  iTrom  time  to  time, 
had  become  due,  but  that  a  large  Sum  still  remained  due  to  the  Plaintiff  in 
respect  of.  the  Monies  to  be  levied  by  virtue  of  the  several  Writs,  and  in  re- 
spect of  the  Annuity :  that  the  Plaintiff  was  advised  that,  by 
[  *227  ]  reason  of  the  first  ^Judgment  not  having  been  registered  in  the 
North  Biding  of  Yorkshire  previously  to  the  registration  of  the 
second  Judgment,  the  Plaintiff  could  not  show  Cause  why  the  Bule  should 
not  be  made  absolute.    The  Bill  charged  that  Meggison^  Pringle  ^  Man- 

*  It  wu  sQegfld  that  the  delay  in  procoring  Ifais  Dead,  was  oocaaiosed  by  Warrisgtm  being 
•broad. 
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uijf  took  their  Security  irith  nctioe  of  the  Plaintiff's  Anauity  and  of  the 
Securitiee  for  the  same ;  and  that  WarringUm  was  in  ineolvtnt  circumstan* 
COS :  and  it  prayed  that  the  Annuity  might  be  declared  to  be  a  yalid  Chargf 
on  the  Yioarage  of  Leakey  that  an  Account  might  be  taken  of  the  Arrears, 
that  the  Arrears  and  future  Payments  might  be  secured  out  of  the  Tithes 
and  Profits  of  the  yioarage^  that  a  Receiver  might  be  appointed  with  direc- 
tions, after  providing  for  the  Salaries  of  Curates,  to  apply  the  Surplus  Pro- 
fits in  payment  of  the  Annuity  and  thn  odier  incumbrances  on  the  Yioarage, 
according  to  theur  priorities^  and  that  the  Archbishop  of  York^  and  Meggi^ 
eon^  PringU  ^  Jtfanuhf  might  be  restrained  from  granting,  taking-out  or 
proceeding  in  any  Sequestrations  against  the  Vicarage. 

Meggisany  Pf ingle  ^  ManUtg^  in  their  Answer,  said  they  did  not  know, 
but,  from  infinrmation  obtained  at  the  time  and  in  the  manner  after>mentioi>- 
ed,  they  belieyed  that  a  Deed  dated  the  dth  of  August  1811,  was  made 
between  the  Parties  mentiened  in  the  Bill,  and  that,  thereby,  WarringUm 
granted  an  Annuity  of  1502.  to  Cettie ;  but,  save  as  aforesaid,  they  were 
unable  to  set  forth  what  was  the  purport  of  that  Deed,  save  that  they  were 
informed  as  afte^mentiotted  that  Warrrngton  had  secured  the  Annuity  by 
a  Covenant  to  pay  the  same :  thai  they  did  not  know,  but,  from  the  infov* 
nation  they  had  obtained  at  the  time  and  in  the  manner  aftermen*^ 
tioned,  they  believed  that  WarringUm  executed  the  "Warrant  of  [  *228  ] 
Attorney  of  the  9th  of  Augrot  1811,  and  that  the  same  was  to 
the  purport  mentioned  in  the  Bill ;  and  they  answered,  in  like  manner,  with 
respect  to  the  Judgment  entered  up  on  the  Warrant  of  Attorney,  the  Asl 
signment  of  January  1818,  the  exchange  of  the  Livings,  and  the  Deed  of 
November  1818 ;  and  they  submitted  that  that  Deed  was  invalid  with  refe- 
rence to  electing  any  Ghaqp  on  the  Vicarage  of  Leakey  and  that  Uie  only 
valid  Security  which  the  Plaintiff  had  for  his  Annuity,  was  the  Covenant  for 
payment  thereof  contained  in  the  Deed  of  August  1811.  They  then  said 
that,  in  February  1832,  they  became  Warrington^  e  Solicitors  in  a  Suit  in» 
stitnted  by  him  relating  to  the  Tithes  of  Leakey  in  which  the  Plaintiff  was 
a  Defendant,  and,  from  the  Papers  which  then  came  into  their  hands,  they 
ascertained  the  several  matters  before-mentioned,  and  that  the  Plaintiff  was 
in  possession  of  tbe^  Vicarage  under  a.  Sequestratbn ;  but,  eo  inquiring  int9 
the  same,  tiiey  learnt  from  Warringteny  not  only  that  the  Sequestration  and 
the  Judgment  had  been  satisfied,  but  that  the  Sequestration  was  illegal ;  for 
that  the  Plaintiff  had  levied  not  only  the  Arresflra  of  the  Annuky,  but  more 
than  the  amount  for  which  the  Judgneni  had  been  entered  up,  and  that  tbw 
Judgment  had  not  been  registered  in  the  North  Riding  of  Tarkshirey  andf 
the  same  was,  therefore,  void  as  against  the  Defendants,  in  respect  to  the 
Judgment  obtained  by  them  which,  had  bean  duiy  rsgistand  i  that^  sere  as 
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aforesaid,  thej  had  not,  at  the  time  when  Warrington  executed  the  Warrant 
of  Attorney  of  August  1832,  any  notice  of  the  Annuity  or  of  the  Securities 
for  the  same. 

The  Plaintiff  now  moved  for  an  Injunction  as  prayed  by  the  BitU 
[  *229  ]         *Mr.  Knight  and  Mr.  Metealft^  in  support  of  the  Motion : 

The  Securities  given  for  the  Annuity  were  valid,  inasmuch  as 
they  were  executed  after  the  passing  of  the  43  Geo.  3,  c.  84,  (which  re- 
pealed  the  13  Eliz.  c.  20,  against  the  charging  of  Benefices)  and  before 
the  passing  of  the  57  Geo.  3,  c.  99.  Doe  v.  GuUy  (a).  The  Defen- 
dants, Meggison  ^  Co.,  as  appears  by  their  Answer,  had  notice  of  the 
Judgment  and  of  alt  the  other  Securities  for  the  Annuity.  If  the  Court  of 
King's  Bench  shall  decide  that  the  Judgment  has  been  satisfied, 
[  *280  ]  then  we  rely  on  the  Covenant  to  charge  in  the  Deed  of  *1811. 
That  Covenant  is,  in  this  Court,  tantamount  to  an  actual  Charge 
at  Law.  As  soon  as  the  Exchange  was  effected,  Warrington  became  a 
Trustee  of  the  new  Living  for  the  Plaintiff. 

[The  Vtce-Chancellor  :— The  43  Geo.  3,  repealed  the  18  Eliz.  Then 
the  57  Geo.  3,  repealed  part  of  the  13  Eliz.,  and  the  whole  of  the  43  Geo. 
3,  and,  therefore,  it  revived  so  much  of  the  13  Eliz.  as  it  did  not  expressly 
repeal.  The  consequence  is  that  that .  part  of  the  13  Eliz.  which  relates  u> 
the  charging  of  Livings,  is  now  the  Law  of  the  Land.] 
Mr.  Fepg$  and  Mr.  Purvis  for  the  Defendants,  Meggison  ^  Co. : 
The  Court  of  King's  Bench  decided,  yesterday,  that  the  Judgment  for 
securing  the  Annuity,  has  been  satisfied  (i),  and  that  Meggison  ^  Co.  are 
entitled  to  all  the  Sums  which  have  been  levied  on  the  Vicarage  since  the 
10th  of  August  1832.  By  the  decision  of  the  Court  of  Law,  we  are  in 
possession  of  the  Vicarage  as  Sequestrators ;  and  the  object  of  the  present 

(a)  9  Barn.  &  Crcis.  344.  The  18  Eliz.  c.  20,  8.  1,  makes  void  all  chargings  of  Benefices 
with  Cure,  with  any  Pension  or  any  Profit  out  of  the  same  to  bo  yielded  or  taiccn,  except 
Bents  reserved  on  Leases  to  bo  made  according  to  the  Act.  The  14  Eliz.  c.  11,  s.  16,  redtet 
that  sundry  evil-disposed  Persons  had  defrauded  the  true  moaning  of  the  before^mentioned 
Act,  by  Bonds  and  Covenants  of  suffering  other  Persons  to  enjoy  Livings  and  the  Fruits 
thereof,  for  that  such  Bonds  and  Covenants  were  not,  in  Law,  taken  to  be  Leases,  althoagh 
they  amounted  to  as  much :  and.it  enacts  that  all  Bonds,  Contracts,  Promises  and  Covenants 
for  suffering  or  permitting  any  Person  to  enjoy  any  Benefice  wiUi  Cure,  or  to  take  Profits  or 
Fruits  thereof,  other  than  such  Bonds  and  Covenants  as  should  be  made  for  assurance  of  any 
Lease  theretofore  made,  should  be,  to  all  intents  and  purposes,  adjudged  of  such  force  and 
validity,  and  not  otherwise,  as  Leases  by  the  same  Persons  made  of  such  Benefices. 

Both  the  above  Acts  were  repealed  by  43  Geo.  3,  c  84,  s.  10.  Bnt  the  57  Geo.  3,  c.  99, 
(which  was  passed  in  1817)  repealed  so  much  of  the  Acts  of  Elizabeth  as  related  to  Spiritual 
Persons  holding  of  Farms,  and  to  Leases  of  Benefices  and  Livings,  and  to  buying  and  seU- 
irg,  and  to  residence  of  Spiritual  Persons  on  their  Benefices,  and  the  whole  of  the  43  Geo. », 
cS4. 

(6)  flee  OaOU  t.  WaningUm,  5  Bam.  A  Adol.  447. 
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•ppliestion  in  to  restrain  us  from  ezeroising  our  Legal  right.    If  the  Plftiti* 
tiff  has  an  Equitable  Lien,  the  application  is  improper ;  he  ought  to  bav# 
moved  for  a  Receiver.     The  Govenanti  however,  was  never  intended  to  be 
a  permanent  Equitable  Charge.    The  concluding  words  of  it  operated  only 
until  a  Deed  was  executed :  and,  when  the  Deed  of  Kovember  1818  was 
executed,  the  Covenant  was  performed.     If  the  Covenant  reitaained  unper- 
formed, this  Court  would  not  decree  a  Specific  Performance : 
no  Action  could  be  maintained  upon  it ;  for  the  *Law  has  declar-    [  *23l  ] ' 
ed  the  aet  for  the  non-performance  <}f  which  the  Jury  would 
have  to  assess  the  Damages;,  to  be  illegal.    D^e  v.  Ghitty  has  no  ftpplic&tiofi ; 
for,  in  that  Case,  the  Estate  had  gone  out  of  the  Clergyman  before  the  re- 
vival of  the  18  fitia.    The  Bill  Is  framed  on  the  supposition  that  the  Judg- 
ment required  regbtration.    The  Court  of  King's  Bench,  however,  has  de- 
cided the  contrary  (c),  and,  therefore,  there  is  nothing  left  in  the  Bill  oh 
which  the  Court  em  give  relief. 

[The  Vice- Chancellor : — I  cannot  say  that  t  think  so;  for,  if  the  Cove- 
nant in  the  Deed  of  August  1811,  bound  the  newly-aoquired  Living  until  » 
Security  should  be  given,  ta  I  think  it  did,  ktA  then  a  Deed  was  executed, 
which,  by  A  subsequent  etteratioti  In  the  Law,  was  made  a  nullity,  t!he  Cdv-* 
enant  would  still  remain  hi  foree.  The  doubt  which  I  feel  H  whether,  if 
the  Plaintiff  is  entitled  to  take  possession  of  the  Living  by  virtue  of  thd 
Covenant,  this  is  the  pnopef  Motion  to  ^vd  hifli  posdession.} 

Mr.  Knight  J  hi  reply  r 

The  Bin  prftys  fbr  ^  Keeeirer ;  ftnd,  «s  the  Defendants  appear,  the  Court 
can  meke  an  Otitr  for  A  Reeeifer  upon  <he  present  Motion.    If  a  Party  if 
in  poesession  nnder  twcr  Titles,  the  onc^  Legal  and  the  other  Equitable,  and 
the  Legal  iStfe  ie  hnpeached  e;t  Lew,  the  Equitable  QHtle  ou^t  not  fo  be 
^turbed.    At  dl  evente  thd  Court  will  give  the  Plaintiff  leave,  eiihef  to 
amend  hie  iTotice  of  Motion,  or  to  j^Vd  a  new  Kotice  for  a  Beceiver.    ^ih€ 
present  Notice  vs  dated  the  22d  April  1888^  and  it  Is  owmg  to  the  state  of 
the  bueinese  of  the  Conrt  that  tiie  Motion  was  not  made  eteUer. 
rrhe  Court  of  King's  Bench  did  not  decide  the  point  of  LaW    [  ^^^  ] 
until  yesterday.    The  Plaintiff  was  in  possession  at  the  date  of 
the  Notice,  and  he  still  vs  ki  bddily  poteession. 

The  Vicsf  CflAlTdBtitolt  i 

The  Conrt  of  fiin^a  Bench  beer  held  that  tbe  Pj^iifi'^a  Sequestratioti 
has  been  satisfied,  and  that  the  Defendants  are  entitiect  to  possession  of  ihe 
Living  as  firom  the  date  of  their  Security ;  and^  therefore,  strictly  speaking, 
the  Plaintiff  is  not  in  possession.    Hia  proper  course  would  have  been  to 


(e)  Su  5  Baza.  A  AdoL  463^  4St. 
(lO  19  VSR  4111 
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move  for  a  Receiver ;  and  I  will  allow  him  to  give  a  Notice  of  Motion  for 
that  purpose. 


The  Plaintiff  having  given  a  Notice  of  Motion  for  a  Beceiver,  that  Mo- 
tion was  now  made  by  Mr.  Knight  and  Mr.  Metcalfe* 

Mr.  Pepi/8  and  Mr.  Purvie^  for  the  Defendants : 

The  Plainliff  is  now  endeavouring  to  enforce  his  Lien,  against  our  Judg- 
ment at  Law.  In  order  to  give  priority  to  a  registered  Deed  over  an  un- 
registered one,  actual  Notice  must  be  clearly  proved,  amounting  to  Fraud  ; 
constructive  notice  is  not  sufficient.  Wyatt  v.  Barwell  ((2).  We  admit 
Notice  of  the  date  of  the  Deed  of  August  1811 ;  but  we  deny  that  we  had 
any  knowledge  of  that  part  of  it  by  which  the  Equitable  Uen  was  crea- 
ted« 

The  Court  of  King's  Bench  has  decided  that  the  Plaintiff  has  received, 
from  his  Sequestrator,  more  than  the  amount  of  his  Judgment. 
[  •233  ]  •The  Vice-Chancbllor  : 

In  Wyatt  v.  Barwell^  the  Party  had  not  notice  of  the  Deed  in 
question,  but  ooly  of  another  Instrument  which  referred  to  it.  In  this  Case 
however,  it  appears,  by  tho  Answer,  that  MeggUon  ^  Co.  had  dbtinct  notice 
of  the  Deed  of  August  1811. 

It  has  been  stated  that  the  Court  of  King's  Bench  has  decided  that  the 
Plaintiff  has  been  overpaid  on  his  Judgment,  and  that  all  the  Sums  which 
have  been  levied  since  the  10th  of  August  1832,  ought  to  be  paid  over  to 
Meggieon  ^  Co.  But,  notwithstanding  that  Decision,  my  opinion  is  that, 
if  the  Covenant  in  the  Deed  of  1811  operates  upon  the  Living  so  as  to  make 
a  prior  Charge,  (as  I  conceive  it  does,)  although  the  Phintiff  has  been  over- 
paid on  the  Judgment,  he  is  entitled  to  retain  what  he  has  received  until  it 
appears  that  he  has  been  overpaid  the  Arrears  of  tho  Annuity.  And,  there- 
fore, I  shall  make  an  Order,  on  the  former  Motion,  to  restrain  the  Defen- 
dants Meggieon  ^  Co.  from  further  proceedmg  on  the  Bule  at  LaW)  and 
I  shall  also  grant  tho  Motion  for  a  Becciver. 

Meggieon  ^  Co.  moved  the  Lord  Chancellor  (Lord  Brougham)  to  dis- 
charge the  above  Order.  But  his  Lordship  affirmed  the  Order,  with  the  ex. 
ception  of  that  part  of  it  which  restrained  Meggieon  ^  Co.  from  pro- 
ceeding on  tho  Bule  at  Law. 


In  pursuance  of  the  Lord  Chancellor's  Decision,  the  Plaintiff  paid,  to 

(d)  If  Vet.  43fi 
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Mtggiion  ^  Co.,  SOL  in  respect  of  the  proceeds  of  the  Living 

which  occurred  between  *the  10th  of  August  1882,  and  the  ap-     [  *234  ] 

pointment  of  the  Receiver. 

The  Plaintff  then  filed  a  supplemental  Bill,  stating  the  proceedings  which 
had  taken  place  in  the  King's  Bench  and  in  Chancery  since  the  filing  of  the 
original  Bill,  and  the  payment  of  the  802.,  and  praying  ihat  Megginon  ^  Co. 
might  be  declared  Trustees,  for  the  Plaintiff,  of  that  Sum  and  of  any  other 
Sums  which  they  might  have  received  from  the  Living  of  Leake^  and  might 
pay  over  the  same  to  the  Plaintiff,  and  that  the  Receiver  might  be  continued 
during  Warrington*9  life. 

The  original  and  supplemental  Suits  now  came  on  to  be  heard. 

Mr.  Knight  and  Mr.  Metcalfe  for  the  Plaintifls. 

Mr.  Jacob  and  Mr.  Purvis  for  the  Defendants  Meggison  ^  Co. 

The  Equities  of  the  original  and  supplemental  Bills  are  quite  opposite  to 
each  other.  The  original  Bill  proceeded  on  the  ground  of  the  non-re<);istration 
of  the  Plaintiff's  Judgment,  and  on  that  ground  only.  By  the  supplemental 
SU  the  Plaintiff  seeks  to  enforce  a  Title  as  Equitable  Mortgagee.  But  it  is  a 
settled  rule  that  a  Mortgagee,  whether  ho  be  a  Legal  or  an  Equitable  Mortg- 
agee, cannot  have  an  Account  of  by-gone  Rents ;  and  the  Plaintiff  never  set  up 
his  Title  as  an  Equitable  Mortgagee,  until  he  applied  for  a  Receiver.  The 
Plaintiff  now  asks  for  a  Receiver,  not  such  as  is  granted  on  Motion,  but  for 
a  Perpetual  Receiver.  He  does  not  ask  directly,  for  a  specific  performance 
of  the  Covenant  to  charge,  because  it  is  illegal  and  void ;  but  *he 
asks  for  it  indirectly.  The  Cases  at  Law  have  proceeded  on  the  [  *235  ] 
IS  Eliz.  c.  20,  only ;  because  it  was  sufficient  for  the  purpose  of 
deciding  those  Cases,  to  look  at  that  Act  alone.  But  the  14  Eliz.  c.  11,  s. 
14,  goes  further,  and  extends  to  all  Contracts  and  Covenants  for  permitting 
any  Person  to  enjoy  any  Benefice  with  Cure  or  to  take  the  Profits  or  Fruits 
thereof.  In  Brewster  t.  Kidgill  (e)^  Lord  Holt  says  :  ^'  If  a  man  covenant 
to  do  a  thing  which  is  lawful  at  the  time  of  the  making,  and  an  Act  come 
afterwards  and  make  the  thing  covenanted  to  be  done  unlawful,  such  an  Act 
is  a  repeal  of  the  Covenant."  In  Barker  v.  Hodgson  (/),Lord  Ellenhor- 
ough  says:  ^^  If  indeed  the  performance  of  this  Covenant  had  been  rendered 
unlawful  by  the  Government  of  this  Country,  the  Contract  would  have  been 
dissolved  on  both  sides,  and  this  Defendant,  inasmuch  as  ho  had  been  thus 
compelled  to  abandon  his  Contract,  would  have  been  excused  for  the  non- 
performance of  it,  and  not  liable  to  Damages."  Supposing  that  the  Coven- 
ant would  not  be  held  to  have  been  satisfied  at  Law  by  the  execution  of  the 
Deed  of  November  1818,  still  no  Action  could  be  maintained  upon  it,  as  it 
has  become  illegal.    How  then  is  this  Court  to  deal  with  it  7 

(«)  12  Mod.  166 ;  «M  6  Vin.  Ab.  419,  Corenant  [R.]        (/ )  8  IkL  ft  S.  267. 
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[The  Vio0*Oh<me€Uar:^-'Th9  Lmng  of  Leake  was  acquired  before  Ike 
18  Eliz.  c.  20,  was  reyiyed ;  and,  in  the  Deed  of  Angoflfc  1811,  Warrington 
covenants  that  all  fature  livings  shall  be  charged  with  the  Anntnly  notwith* 

standing  he  may  have  done  no  act  to  charge  them.] 
[  *236  ]  A  Ooart  of  Equity  considers  a  Covenant  as  an  ^AgrsemeBt 
Plily.  It  only  interferes  on  the  ground  of  Contract  and  with  a 
view  to  decreeing  a  Specific  Perfonnanoe.  In  all  Cases,  the  question  which 
this  Court  has  to  deal  with,  is  whether  the  Contract  is  or  is  not  capable  of 
Specific  Performance.  If  the  Court  cannot  execute  the  Contract,  it  will 
not  appoint  a  Perpetual  Receiver,  which  would  be  doing  indirectly  what  it 
cannot  do  directly,  and  would  be  not  only  an  evasion,  but  a  violation  of  the 
Law.  The  meaning  of  the  maam  that  what  is  agreed  to  be  d<me  is  to  be 
considered  in  this  Court  as  done,  is  that  the  Court  will  decree  a  spedfio 
perfhrmance  of  the  Contract,  when  called  upon :  but  it  is  not  a  rule  of  this 
Court  that  a  Contract  which  it  has  no  power  to  perfi>nn  specifically,  shall  be 
considered  as  performed.  BetUm»ofik  v.  The  Dean  and  Ckapier  of  8i* 
PauVe  (jr).  The  Plabtiff  is  not^  altogether,  without  remedy ;  fbr,  when- 
ever the  Annuity  is  in  arrear,  he  may  bring  an  AQti<>n  against  WarringUmj 
and  take  out  a  Sequestration  under  the  Judgment. 

It  is  said  that  Meggiean  ^  Co.,  before  they  took  thmv  Security,  had 
notice  of  the  Deed  of  1811.  But  if  they  then  had  any  such  notice,  they 
had,  at  the  same  time,  notice  that  no  Claim  was  made  by  the  Plaintiff  under 
that  Deed,  but  only  under  his  SequestratiMi ;  and  notice  of  a  Deed  under 
^hich  a  Party  does  not  claim,  goes  for  nothing, 

The  supplemental  Bill  prays  that  Meggieon  ^  Gk  may  be  declared  to  be 
T1P^atees,  for  the  Pbontiff,  of  tiie  Monies  received  by  them.  Suppose  ilial 
they  had  reoeived  5002.  under  their  Sequestration,  and  were 
[  ''23T  ]  to  *be  declared  Trustees  of  it  for  the  Plaintiff;  the  eflbct  would 
bo  that  their  Sequestration  woidd  be  satisfied,  and  yet  their  Debt 
would  femain  ujsdiaetoged,  and  the  Plaintiff  woald  be  paid  through  the 
le^s^qio  of  tbeir  Sequestration  :  therefore,  in  that  mode,  no  relief  can  be 
givan^ 

|d[r.  Q^^ker^.  for  the  Avchbisbop  of  York. 

Mr*  JPsSan^  for  the  Bxecutors  of  CotU^e  Trostee : 

3%e  Y^OB-QHAKOBiiitOB,  after  i^eading  the  Covenant  to  ckai^  in  the  Deed 
of  August  1811,  Qitid :  The  only  question  whloh  I  have  to  deride,  is  wheth^ 
er  the  conclivliag  words  of  this  Covenant  did,  in  the  contemplation  of  this 
Court,  take  efiect  on  the  new  living  as  soon  as  it  was  acquired,  so  as  to  create 
a  valid  Charge  ^pQa  ii.    My  opiniim  ia  that  those  words  did  immediately 

{g)  1  Bro. P.  C.  240;  8.  C.  S  E^  Ab.  8S. 
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fiwten  oil  the  new  Living,  ftnd  that  it  was  not  necessary  for  the  Corenantee 
to  resort  to  the  machmery  of  a  new  Charge,  unless  he  chose  to  be  at  the  ex- 
pense  of  it.  The  Annmty  was  granted  for  a  yalnable  consideration,  and  the 
Charge  was  equally  good  whether  the  Annuitant  did  or  did  not  afterwards 
obtain  a  complete  execution  of  the  Covenant. 

This  is  like  those  Cases  in  which  Parties,  on  their  marriage,  have  agreed 
that  their  Estates,  generally,  shall  be  liable  to  |>ay  a  Jomture.  Such  an 
Agreement  operates,  immediately,  to  charge  all  the  Estates  which  the  Par- 
ties have,  although  no  formal  Charge  is  subsequently  executed. 

If  the  Plaintiff  had  filed  his  BiU  he  might  have  had  a  Decree 
prior  to  the  pasnng  of  the  67  Qeo.  3 ;  and,  *if  he  did  not  choose     [  *288  ] 
to  have  a  Charge,  this  Court  would  have  protected  him  by  its  De- 
cree.    If  the  Covenant  operated  as  an  immediate  Charge,  the  elbct  is  the 
same  as  if  a  formal  Charge  had  been  made,  which  the.  subsequent  Act  could 
not  set  aside. 

There  can  be  no  doubt  that  Mtggwmj  Prmgle  ^  Mani$^  had  notice  of 
the  Deed  of  Aiigust  1811  before  Uiey  took  their  Security ;  and  though,  pro. 
bably,  neither  they  nor  the  Plamtiff  were,  at  the  time,  fully  aware  of  the 
Legal  effect  of  that  Deed,  they  must  be  taken  to  have  had  notice  of  it  to  all 
intents  and  purposes ;  and,  therefore,  the  Pliuntiff  has  now  a  right  to  have 
that  Deed  put  in  force.  The  consequence  is  that,  as  against  those  Gentle- 
men, the  Plaintiff  is  entitied  to  be  considered  as  the  first  Incumbrancer  on 
the  Vicarage  of  Jjeak€.  He  was  in  posssssion  under  his  Sequestration,  and 
they  applied  to  a  Court  of  Law  and  turned  him  out  of  possession ;  but,  as 
he  was  turned  out  of  possession  contrary  to  the  efieci  of  the  Covenant,  this 
Court  will  conttder  him  as  being  in  possesnon  ab  inUio  ;  for  this  Court  will 
put  Parties  into  the  situation  in  which  they  ou^t  to  have  been.  The  M<m- 
ey  which  the  Defendants  have  received  firom  the  Plaintiff,  must  be  paid  back, 
and,  if  any  Profits  have  hem  received  under  the  second  Sequestration,  those 
Profits  also  most  ba  paid  over  to  bin  ao  fi&r  as  to  cover  the  Arrears  of  the 
Annuity ;  and,  in  order  to  provide  for  the  fnlure  paymentSt  the  Beceiver 
most  be  continued. 


-•-•«- 


*0U>AEBR  tr.  LaVEITDKR.  [  "^239  ] 

18S8:  S2dJiine^ — PaTtnienh\p»^^F\reMij^Atooimt> 

Bj  Articles  of  Partnership  it  was  agreed  that  jnst  and  tme  Acconnta  should  be  made  out,  half 
yearlj;  and  signed  1^  the  Partners,  and  that  snch  Accounts  should  not  afterwards  be  called 
in  quMtion^  eocctpt  ft>r  enun  dJaeoTored  in  tha  lifetime  of  all  the  Partners.  The  Accounts 
were  mado  out  bj  one  of  the  Partneraj  and,  after  the  death  of  two  of  the  other  Partners,  it 
was  discoTered  that  the  Accounts  were  fraudulent  Held  that  the  fourth  Partner  waa  entitled 
to  have  tha  Accounts  of  the  Partnership  taken  from  the  date  of  the  Articles. 


I 
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On  the  12th  of  April  1823,  Articles  of  Partnership  were  entered  into 
by  Messrs.  Oldaker,  Lavender ,  Day  ^  Murrdl^  who,  for  some  years  before, 
had   been  Partners,  as  Bankers,  at  Evesham  in  Worcestershirey  by  which 
they  agreed  to  continue  in  Partnership  for  14  years  from  the  date  of  the 
Articles,  if  they  or  any  two  of  them  should  so  long  live  ;  that,  on  the  1st  of 
July  then  next,  and  on  the  31st  of  December  and  80th  of  Jane  in  every 
succeeding  year,  they  would  make  up  a  just  and  true  Account  in  writing,  of 
all  the  Monies  and  EfiFects  then  due  and  owing  or  belonging  to  the  Partner- 
ship, and  of  all  Debts  due  and  owing  from  the  same,  and  would,  thereupon, 
cause  the  true  particulars  of  every  such  Account,  and  the  Rest  or  Balance 
thereof  to  be  entered  in  a  book  to  be  kept  for  that  purpose,  and  that  each 
of  the  Partners  should  subscribe  his  name  in  the  book  at  the  foot  of  every 
such  Account,  and,  after  every  such  Account  should  be  so  entered  and  sub- 
scribed, the  heads  of  the  same  should  be  drawn  out  and  written  in  four  dis* 
tinct  papers,  each  of  which  should  contain  the  heads  of  such  stated  Ac- 
counts, and  should  be  thereupon  signed  and  subscribed  by  all  the  Partners, 
and  one  of  such  papers  should  be  delivered  to  each  Partner ;  that,  after  the 
finishing  and  adjusting  such  Account  as  aforesaid,  the  clear  profits  of  the 
Partnership  should  be  divided  into  four  equal  shares,  and  one  share  should 
be  paid  to  each  Partner ;  that  if  at  the  time  of  making  up  such 
[  ^240  ]     Accounts  as  aforesaid,  any  debt  due  to  the  Partnership  •should, 
in  the  estimation  of  the  Partners,  be  desperate  or  doubtful,  a 
valuation  should  be  put  thereon,  and  the  amount  of  such  valuation  be  Carri- 
ed to  the  Joint  Stock  for  the  benefit  of  the  then  Copartners,  and  in  case 
such  debt  should  afterwards  produce  more  than  the  valuation,  the  overplus 
should  belong  to  such  of  the  Copartners  as  should  be  in  the  trade  when  the 
same  should  be  received,  and  no  part  thereof  should  belong  to  any  Partner 
or  the  representative  of  any  Partner  who  should  have  died  previous  to  the 
receipt  of  such  overplus  ;  that,  after  siLch  Accounts  should  be  so  from  time 
to  time  made  out  and  signed,  the  same  shoiUd  never  afterwards  be  called  in 
question  on  pretence  of  any  error  therein  or  otherunse,  unless  some  manifest 
error  or  mistake  therein  should  appear,  and  that  in  the  lifetime  of  all  the 
PaHnerSj  and  before  the  expiration  of  the  Partnership  ;  that,  in  case  any 
of  the  Partners  should   die  before  the  expiration  of  the  Partnership,  the 
Survivors  should  pay  to  his  Representatives  his  share  of  the  Rest  or  Bal- 
ance upon  the  settling  of  Accounts  up  to  the  half-yearly  day  of  account  last 
preceding  his  death,  in  case  the  same  should  not  have  been  previously  re- 
ceived by  him,  but  his  Representatives  should  not  be  entitled  to  any  share 
of  the  Property  or  Produce  of  the  business  subsequent  to  such  last  half- 
yearly  day  of  account ;  that,  in  case  any  debt  due  to  the  Partnership  which, 
at  the  time  of  the  last  halfcyearly  settlement  of  Accounts  previous  to  the 
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secession  or  death  of  any  Partner,  should  have  been  considered  to  be  a  good 
debt,  shouldy.within  six  months  aflker  such  settlement  of  Acconnts,  become 
bad  or  desperate,  the  seceding  Partner,  or  the  Representatives  of  the  de- 
ceased Partner,  should  be  subject  to  the  loss  that  might  happen 
thereby,  in  the  same  manner  as  if  he  had  been  living  and  *con-  [  *241  ] 
tinned  a  Partner  ;  and  Murrell  agreed  with  his  Go-partners  that 
he  would,  during  the  continuance  of  the  Partnership,  manage  the  business 
and  keep  the  necessary  Books  of  Account,  to  the  best  of  his  knowledge, 
skill  and  ability. 

Murrdlj  who  was  the  active  Partner  and  Superintendent  of  the  Books 
and  Accounts  and  the  Cashier  of  the  Bank,  made  up  and  furnished  to  his 
Co-partners  the  half-yearly  Accounts  :  but  none  of  those  Accounts,  except 
that  of  the  1st  of  July  1828,  were  signed  by  Lavender ^  and  the  heads  of 
the  same  were  not  drawn  out  and  written  on  four  distinct  Papers  and  signed 
as  directed  by  the  Articles. 

Lavender  died  in  June  1829,  and  Day  died  on  the  13th  of  February 
1830. 

Oldaker  having  become  desirous  that  the  Partnership  should  be  put  an 
end  to,  employed  one  of  the  Clerks  in  the  Bank  to  investigate  the  Ac- 
counts ;  and  it  was  then  discovered  that  the  half-yearly  Accounts  which  had 
been  made  out  by  Murrell^  were,  in  many  respects,  false  and  fictitious,  and 
contained  many  fabricated  items,  and  that  he  had  applied  the  Funds  of  the 
Bank  to  his  own  use,  to  a  very  large  amount.  In  consequence  of  this  dis- 
covery, it  was  agreed  that  the  Partnership  should  be  dissolved,  and  that 
Murrell  should  assign  his  Share  in  the  Partnership  Estate  and  Effects  to 
Oldaker  J  for  the  purpose  of  enabling  the  latter  to  wind  up  the  afiairs  of  the 
Partnership  ;  and  that  agreement  was  carried  into  efiect  by  a  Deed  of  the 
16th  of  June  1830.  Whilst  Oldaker  was  proceeding  to  wind  up 
the  Partnership  affairs,  he  discovered  *ihat,  beyond  the  loss  oc-  [  *242  } 
casioned  by  MurrelPs  Frauds,  there  was  a  large  loss  arising  from 
bad  debts,  including  a  debt  due  from  MurreU  for  money  lent  to  him  by  the 
Partnership,  and  from  insufficient  Securities  taken  by  him,  and  also  from 
debts  represented  by  him  to  be  good,  but  which  were  either  bad  at  the  time, 
or  afterwards  proved  so.  By  reason  of  these  losses,  the  assets  of  the  Part- 
nership were  not  nearly  sufficient  to  discharge  the  demands  upon  it ;  and 
Oldaker  advanced  a  large  sum,  out  of  his  own  private  Monies,  in  discharge 
of  those  demands.     On  the  2d  of  March  1881,  Oldaker  died. 

The  Bill  was  filed  by  Oldaker^ b  Executors  and  Devisees,  against  Murrell 
and  the  Executors  and  Devisees  of  Lavender  and  Day,  stating  that  Murrell 
was  in  Insolvent  circumstances,  and  was  wholly  unable  to  satisfy  the  debt 
due  from  him  to  the  Partnership :  that  the  Estates  of  Lavender  and  Dagf 
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ought  to  bear  a  fair  proportion  of  the  loesefl  ecoarioned  by  MturrdTs  franda 
and  misappKcations  of  the  Partnership  effects,  as  also  by  bad  debts  and  in- 
sufficient  securities,  or  by  any  other  causes,  and  that  their  Estates  ought  to 
be  charged  with  a  fiur  proportion  of  the  losses  sustainee  up  to  the  half-year- 
ly day  of  settling  Accounts  preceding  their  respeetire  deaths.  The  Bill 
charged  that  as  none  of  the  Balance  Sheets,  except  the  first,  were  made 
out  and  signed  as  directed  by  the  Articles,  the  same  were  not  Innding  on 
any  of  the  Partners,  and  that  those  Balance  Sheets  were  altogether  fraudu* 
lent  and  void.  And  the  Bill  prayed  a  declaration  to  that  effect,  and  that 
the  Partnership  Accounts  might  be  taken  from  the  date  of  the  Articles ; 
that  Murrell  might  account  for  the  sums  taken  by  him  out  of  the 
[  *24S  }  Partnership ;  that  the  losses  *sustMied  from  the  date  of  the  Ar^ 
tides,  including  the  funds  misapplied  by  Murrell^  might  be  ascer- 
tained, and  that  it  might  be  declared  that  the  Real  and  Personal  Estates  of 
Lavender  and  Day  were  liable  to  bear  a  due  proportion  of  such  losses,  and 
to  reimburse  Oldaker's  Estate  a  due  proportion  of  the  amount  piud  by  hhn, 
out  of  his  own  Monies,  in  satisfaction  of  the  Partnership  Debts. 

The  ]>efendants,  the  Executors  and  Deyisees  of  Lavender  and  2tey> 
stated,  in  their  Answers,  that  their  Testators  entertained  no  doubt  as  to  the 
£umess  and  accuracy  of  the  Accounts  made  out  by  Murrdt;  and  that, 
though  those  Accounts  wero  not  made  out  and  signed  as  directed  by  the 
Articles,  tbey  were  adopted  by  the  Partners :  and  they  submitted  tiiat  the 
Accounts  made  out  on  the  day  of  Settlement  last  preceding  the  deaths  of 
their  respective  Testators,  ought  to  be  deemed  settled  Accounts  and  binding 
on  all  the  then  Partners  and  their  RepresentatiTes ;  and  they  claimed  the 
full  benefit  thereof  as  stated  Accounts,  in  the  same  manner  as  if  they  had 
pleaded  the  same. 

On  the  Cause  behig  called  on,  the  Defendant's  Counsel  objects  to  its  ht* 
ing  llien  heard,  because  a  Daughter  of  one  of  the  deceased  Partners,  whe 
was  made  a  Defeadant  a9  being  entitied  to  a  Share  of  her  hte  Father'a 
Real  Estate,  bad  made  i^  Settlement  of  her  Property  and  married,  pending 
the  Suit. 

But  <&e  Viee^Ohanedbr  sud  that  the  marriage  of  a  Femaler  Defendant 

was  not  an  abatement  of  a  Suit ;  thait  the  Settlement  had  been  made  pendenU 

UUj  and  that  the  Plaintiff^  might,  if  they  pleased,  have  tfie  Cause 

[  *244  }    beard  'and  take  a  Deeree,  and  then,  if  neeessafy,  file  a  Supple 

mental  Bill  to  bring  tfaeHusband  and  the  other  Partiee  to  the  Set* 

tlement  before  the  Court* 

Tbs  prefinnnary  objeetion  hating  beea  overruled, 

Sir  E.  Sugdm^  Mr.  EkigAt  and  Mr.  Lgnoh,  for  tiie  Pkunlaffif,  contended, 
fint^  thai  the  Paataenb^  Aocounta  had  not  been  aMd»  out  aa  reqm*ed  bjr 
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the  Articles  ;  and,  secondly,  that  it  clearly  appeared,  from  the  provisions  of 
the  Articles,  that  the  Parties  did  not  mean  to  provide  against  wilful  errors, 
or  contemplate  any  Fraud  to  be  committed  by  one  Partner  against  the 
others. 

Mr.  Ro\fe  and  Mr.  Jacobs  for  the  Defendants  the  Executors  and  De- 
visees of  Lavender  and  Day  : 

The  Articles  stipulate  that  no  Account  shall  be  called  in  question,  except 
for  error  discovered  in  the  lifetime  of  all  the  Partners.  How  does  it  vary 
the  case,  as  between  the  innocent  Partners,  that  the  error  has  been  caused 
by  Fraud  ?  The  guilty  Partner,  certainly,  could  not  avail  himself  of  that 
stipulation  ;  but  the  other  Co-partners  have  been  in  error  as  amongst  them- 
selves ;  and,  as  two  of  them  died  before  the  error  was  discovered,  the  loss 
must  be  borne  by  the  survivors.  Suppose  that  the  Debits  of  the  Partner- 
ship had  been  stated  too  highly,  could  the  Representatives  of  the  deceased 
Partners  have  made  any  Claim  on  Account  of  such  mis-statement  ?  One 
of  the  provisions  in  the  Articles  is  materially  in  favour  of  the  surviving 
Partners :  for,  if  one  of  the  Partners  had  died  on  the  29th  of  June,  the 
whole  half-year's  Profits  would  have  belonged  to  the  Survivors. 

Next,  as  to    the    Accounts    not    having    been  made   out 

*and  signed  as  directed  by  the  Articles.    Lavender  was  the  only     [  *245  ] 

one  of  the  Partners  who  did  not  sign  the  Accounts ;  and,  there- 

fore,  his  Representatives  are  the  only  Persons  who  can  complain  that  the 

Accounts  were  not  binding  on  him.    But  they  make  no  such  complaint. 

The  provision  in  the  Articles  as  to  the  settlement  of  Accounts,  was  partly 

substantial,  and  partly  directory.    The  substantial  part  was  complied  with  ; 

the  form  was  waived  by  the  Parties  themselves.     They  substituted  their  own 

mode  of  Settlement  for  that  pointed  out  by  the  Articles.    By  receiving  their 

Shares  of  the  Profits  they  adopted  the  Accounts ;  and  it  cannot  now  be  said 

that  they  are  not  bound  by  them.    Fettj/t  v.  Janeeon  (a)  :  Jackson  v.  Sedg' 

tvick  (6). 

At  all  events,  if  the  Estates  of  the  deceased  Partners  are  at  all  responsi* 
ble  for  the  Losses,  the  Plaintiffs  are  not  entitled  to  have  a  general  Account 

taken,  as  prayed  by  their  Bill ;  they  are  only  entitled  to  correct  the  Ac- 
counts so  far  as  they  are  fraudulent. 

Mr.  Stinton  appeared  for  the  Defendant  MurreU. 
The  Vice-Chanckllor  : 

The  Stipulations  in  the  Articles,  as  to  the  mode  in  which  the  Executors  of 
a  deceased  Partner  are  to  be  dealt  with,  proceed  on  the  supposition  that  the 
stipulation  that  just  and  true  Accounts  shall  be  made  out,  has  been  complied 
with.    If,  however,  by  reason  of  the  Fraud  of  one  of  the  Partners,  just  and 

(a)  Msdd.  h  Geld.  148.  (6)  \  Swnst  410. 

Vol.  VI.  76 


S^T  QASEB  IN  CHAJNGEBT. 


1633.— Tajlor  t.  Tftylor. 


true  Acconnto  have  not  been  made  oat,,  the  groond  on  whidi  the 
[  *246  ]     subsequent  stipulations  are  founded,  totally  fails ;  and  the  VanI 
of  truth  and  justice  in  the  Accounts,  lays  a  foundation  fisr  taking 
a  general  Account. 

Refer  it  to  the  Master  to  take  an  Account  of  the  deaUnge  and  transac- 
tions of  the  Partnership,  from  the  date  of  the  Artidea. 


Tatlor  v.  Taylor. 

1833 :  25th  Jane. — Wiil~^C<msirudioruSendttary  Gift, 

Tesutior,  after  directing^  all  his  Debts  to  be  faUy  paid,  derised  hii  Beal  Ettatat  t»  tereral  dIS' 

fercnt  Persons,  and  chained  certain  of  then  with  specific  Soma.    Held  that  those  Estate^ 

as  wcU  as  the  otliers,  tverc  charged  with  the  Debts. 
A  Beqacst  of  "  All  my  Iloasehold  Fnmitnre,  Implements  of  Trade,  Cattle,  Sheep,  and  aH 

the  rest  and  residue  of  my  Monies,  Stcarities  for  Money  and  Personal  Estate  wbatsoever 

and  wheresoever,  not  hereinbefore  disposed  of,"  is  a  Besidaary  Bcqncsl» 

William  Taylor,  bemg  seised  of  the  Copyhold  Estates  mentioned  in  his 
Will,  but  of  no  other  Real  Estates,  made  his  Will  dated  the  17th  of  July 
1819,  and  which  was  partly  as  follows :  ^^  Urst  I  will  and  direct  that  all  my 
just  Debts  and  Funeral  Expenses  shall  be  fully  paid  and  satisfied.  I  give 
and  devise,  unto  my  Son  WlUiam  Taylor^  his  Heirs  and  Assigns,  all  my 
Copyhold  Messuage  or  Tenement,  Closes,  Lands,  Hereditaments  and  Premi- 
ses,  situate  in  the  Manor  of  Balsaly  in  the  County  of  Warwick^  and  now  in 
the  occupation  of  myself  and  John  Wordy  To  hold  the  said  Messuage  or 
Tenement,  Closes,  Land,  Hereditaments  and  Premises,  with  their  Appurte- 
nances, unto,  my  said  Son  WUliam  Taylor ^  his  Heirs  and  Assigns  for  ever, 
subject  nevertheless  to,  and  I  do  hereby  expressly  charge  the  ssdd  Premises 
with  the  payment  of  40Z.  a-piece  to  my  Four  Daughters,  Anny  the  wife  of 
Bichard  Buttery  Mary,  the  Wife  of  John  Hammond^  Sarah,  the  Wife  of 
John  Wardy  and  JElizabethy  the  Wife  of  John  BodHngtonJ*    The  Testator 

then  devised  three  other  Copyhold  Estates,  one  to  his  Sen, 
[  •247  ]     Samuel  Taylor  in  Fee,  another  •to  his  Wife,  diary   Taylor  for 

life,  with  remainder  to  his  Sons,,  Thomas  and  Abraham  Taylor, 
as  Tenants  in  Common  m  Fee,  and  the  third  to  hia  Son»  Joseph  Taylor,  in 
Fee  charged  with  the  payment  of  the  further  Sum  of  4QL  a-piece  to  his 
four  Daughters ;  and  he  gave  to  them  the  further  Sum  of  40^  a-piece, 
and  directed  the  same  to  be  paid  out  of  his  Ferson^d  Estate :  and  he  gave 
to  his  Sons,  William  and  Samuel,  the  Sum  of  400^  in  Trust  for  his  Wife 
for  life,  and,  after  his  death,  for  his  Sons,  Thomas  and  Abraham  on  their 
attuamg  M>  but  il  they  both  died  under  that  age^  Iben  m  Trart  to  such  of 
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his  oiker  Children  as  should  then  be  living.  The  Will  then  proceeded  thas? 
^^  And  ^  to  all  fny  Household  Fumitmre^  ImphmefOi  of  Hou9tkoUL,  ImpI^ 
menu  ef  ny  l^ade,  Stock  in  Trade,  Cattie,  Sheep,  ImphmenU  in  Hun* 
band/y^  and  all  the  Beet  and  Residue  cf  my  Moniee,  Seewrkiee  for  Moneys 
and  Pereonal  Eetate  whaUoever  and  tvhereeoeverj  not  bereinbefare  by  me 
disposed  of,  I  give  and  bequeath  the  same  and  every  part  thoreof,  unto  my 
said  Wife  and  my  said  Sons,  Thomas  Taylor  and  Abraham  Taylor,  in  equal 
Shares  and  Proportions ;  and  I  direct  that  <he  %aaro  or  Shares  of  both  or 
either  of  my  said  two  Sons  who  may  be  under  the  age  of  21  years,  shall  be 
employed,  by  my  Executors  hereinafter  named,  for  the  benefit  of  such  Son 
or  Sons,  during  his  or  their  minority,  in  such  manner  as  my  said  Executors 
shall  think  proper."  And  the  Testator  appointed  his  Sons,  WiUiam  and 
Samuel^  Executors  cf  his  Will.  The  Testator,  by  his  firrt  Codicil,  dated 
the  12th  of  July  1822,  reduced  the  Sums  given  to  bis  Daughters  to  SOL 
eaoh ;  and,  by  the  second  Codicil,  dat^d  the  2lBt  of  June  1828,  he  further 
reduoed  those  Sums  to  20L  each ;  and  be  gave  to  his  Son,  Samuel,  the 
Sum  of  10(M.,  wluch  he  directed  should  be  pud  out  of  the  Meep- 
due  o{  his  Personal  Estate.  [  ''248  ] 

rrhe  Testator  died  m  Apiil  1826.    The  Bill  was  filed  by 
Thomas  and  Abf^aham  Tayhr,  the  two  younger  Sons  (the  latter  of  whom 
was  aa  lafaiit),  and  by  Mary  Taylor  the  Widow  of  the  Testator,  agamst 
the  other  Children,  praying  that  the  Will  mi^t  be  established  and  the 
Trusts  perfcHrmed. 

At  the  hearing  oi  the  Cause  two  queotioiia  were  raised ;  first,  whether  the 
Copyhold  Estates  w«pe  chaiiged  with  the  Testator's  Debts  and  Funeral  Ex- 
penses ;  and  second,  whe&er  tiie  Household  Furniture  and  other  Articles 
particularly  mentioned  in  the  Clause  by  which  the  Besidue  was  disposed  of, 
were  specifically  bequeadted^  or  not  ? 

Sir  JS.  Sugden  ^suii  Mr.  Jeremy,  f(»r  the  Plaintfffii,  contended,  first,  that, 
by  the  first  Clause  in  ike  Will,  all  the  Testator's  Estates  were  charged  with 
his  Debts.  Bradford  v.  Foley  (a)  ;  Webster  v.  Alsop  (6),  Secondly,  that 
the  Clause  in  which  the  Besidue  was  included,  was  partly  specific  and  partly 
Besiduary ;  for,  i£  the  Testator  had  intended  it  to  be  Besiduary  only,  he 
would  not  have  enumerated  the  Household  Furniture  and  other  Articles,  or, 
if  he  had  enumerated  them,  he  would  have  added :  ^^  And  all  the  Best  and 
Besidue  of  my  other  Personal  Estate."     Clarke  v.  Butler  (c). 

Mr.  Wakefield  and  Mr.  Harwood,  for  the  Defendants,  contended,  first, 
that  the  effect  of  the  first  Clause  in  the  Will  was  controlled  by  the  subse- 
quent Charges ;  and  that  the  Testator  had  pointed  out  the  Estates 
which  he  ^intended  to  be  charged,  and  the  Charges  to  which  they     [  *249  ] 

(a)  3  Bro.  C.  C.  S51.  note.  (6)  Ibid.  (c)  1  Mer.  804. 
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were  to  be  subjected.  Willan  v.  Lancaster  (^d^  ;  JXsnvellY.  Whitaker  («)• 
Secondly,  that  the  Household  Furniture  and  other  Articleswere  not  specifi- 
cally given ;  for  the  Clause  by  which  they  were  disposed  of,  comprised  one 
Bequest  only,  and  contained  merely  an  enumeration  of  the  particulars  of 
which  the  Re^due  consbted. 
The  Yicb-Chancellor  : 

The  general  charge  of  all  the  Debts  upon  all  the  Estates,  is  quite  con- 
sistent with  the  charge  of  specific  Sums  upon  the  particular  Estates  ;  and, 
therefore,  I  consider  it  to  be  quite  clear  that  all  the  Estates  are  charged  with 
the  Debts. 

The  next  question  is  whether,  by  the  words  of  the  Residuary  Clause,  the 
Articles  mentioned  were  specifically  given,  or  whether  that  Clause  contained 
merely  an  enumeration  of  the  particulars  of  which  the  Residue  consisted. 
This  question  is  not  decided  by  Clarke  ▼.  Butler.  There  the  GKft  was  di- 
vided  into  two  distinct  sentences,  and  the  Judgment  as  to  all  the  things  not 
connected  with  the  Leasehold  House,  though  given  in  a  weak  form,  is  sup- 
ported by  the  Gift  in  the  second  Codicil.  The  language  of  this  Will  is  dif- 
ferent. Here  there  is  no  division  cf  the  sentence.  The  things  specificaUy 
named  cannot  be  separated  from  those  given  in  general  terms. 

Then  follow  this  Clause  :  ^^  And  I  direct  that  the  Share  or  Shares  of 
both  or  either  of  my  said  two  Sons  who  may  be  undei!  the  age  of 
[  •250  ]  21  years,  shall  be  employed,  •by  my  Executors  hereafter  named, 
for  the  benefit  of  such  Son  or  Sons,  during  his  or  their  minority, 
in  such  manner  as  my  said  Executors  shall  think  proper.'*  Supposing  the 
things  mentioned  to  be  specifically  given,  this  would  bo  a  direction  that  the 
Executors  should  employ  the  Sons'  Shares  of  those  things,  that  is  to  say, 
of  the  Cattle,  Farming  Implements,  &c.  for  the  benefit  of  his  Sons,  which 
the  Testator  could  not  intend  ;  but,  if  the  Gift  was  Residuary,  then  the 
Executors  would  convert  those  Articles  into  Money,  and  the  Testator  might, 
with  propriety,  direct  his  Executors  to  employ  the  Shares  of  his  Sons  for 
their  benefit. 

My  opinion,  therefore,  is  that  the  Testator  did  not  intend,  by  mentioning 
those  Articles,  to  give  them  specifically,  but  that  he  meant  merely  to  des- 
eribe  the  Residue  of  which  the  Shares  were  given  to  his  Sons. 

((f)  3  Huit.  108.  (e)  Ibid.  343. 
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•Lewis  v.  Edmukd.  [  •251  ] 

1833:  26th  Juno.— 3/tt//i/anoiffiifss. 

A.  died  Intestate  Icaring  a  Widow,  and  Infant  Children  his  Next  of  Kin.  The  Widow,  with- 
out taking  out  administration,  possessed  his  Asseu,  paid  his  Debts,  and  died,  having  be- 
queathed her  Personal  Estate  to  the  Children,  and  appointed  B.  &  C  her  Executors.  Z). 
tlien  took  out  Adminisiiation  to  the  Intestate  and  brought  an  Action,  as  Trustee  for  the 
Children,  against  B.  &  C  for  Monies  alleged  to  be  due  from  the  Testatrix  to  the  Intestate*! 
Estate.  B.  &  C.  together  with  the  Children,  filed  a  Bill  against  D.  praying  for  all  proper 
Accounts  of  the  Assets  of  the  Intestate  and  Testatrix,  possessed  by  B,  and  C,  and  I>y  D., 
and  of  what,  if  anything,  was  due  from  the  Testatrix's  Estate  to  the  Intestate's  Estate,  and 
for  an  Injunction  to  restrain  the  Action.    Held  that  the  Bill  was  not  Multifarious. 

The  Bill  stated  that  the  late  Father  of  the  Infant  Plaintiflfs,  held,  at  bis 
death,  two  small  Farms,  at  the  rack-rents  of  202.  and  Ten  Guineas  ;  that 
he  died  in  February  1829,  intestate,  leaving  his  Widow,  and  the  Infant 
Plaintiffs  his  only  Children  and  Next  of  Kin ;  that  the  Widow  possessed 
bis  Personal  Estate,  which  consisted,  principally,  of  Farming  Stock  and 
Fornitare,  and  paid  his  Faneral  Expenses  and  Debts ;  that  she  continued 
to  occupy  the  Farms  at  the  same  Rents,  and  maintained  and  brought  up  the 
Infant  Plaintiffs  thereon ;  that  she  died  in  March  1832,  having  bequeathed 
all  her  Personal  Estate  to  the  Plaintiffs,  Leiois  and  Thoma$^  in  Trust  to 
dispose  of  the  same  for  the  benefit  of  her  Children,  equally,  in  such  man- 
ner as  they  should  think  best  for  their  maintenance,  education  and  estab- 
lishment in  life,  and  she  appointed  Lewis  and   Thomas  her  Executors  in 
Trust  and  the  Guardians  of  her  Children  ;  that  they  proved  her  Will,  and 
let  the  Farms  and  sold  the  Stock,  Furniture  and  Effects  thereon,  and,  with 
the  Proceeds  and  other  Monies  received  by  them  as  her  Executors,  they 
paid  her  Funeral  and  Testamentary  Expenses  and  Debts,  and 
*they  invested  part  of  the  Surplus  in  the  Purchase  of  Stock  in     [  *252  ] 
their  names,  and  had  a  Balance  remaining  in  their  hands ;  that 
the  Defendant  was  an  Uncle  of  the  Infants,  and,  at  the  Testatrix's  death 
he  was  a  day  labourer,  and,  being  desirous  of  possessing  himself  of  part  of 
the  Trust-monies,  he,  under  pretence  of  benefiting  the  Infants,  made  cer^ 
tain  proposals  for  the  employment  of  those  Monies,  which  the  Executors 
declined ;  that  the  Executors  had  sent  to  a  Solicitor  employed  by  the  Defen- 
dant,  an  account  of  their  Receipts  and  Disbursements,  and  that  no  objec- 
tion  had  been  made  thereto ;  that,  in  November  1832,  the  Defendant  took 
out  Administration  to  the  Intestate,  and,  afterwards,  applied  to  the  Execu- 
tors for  payment  of  two-thirds  of  the  Assets  possessed  by  them,  as  belong- 
ing to  the  Intestate's  Estate,  and,  subsequently,  for  payment  of  120Z.  for 
the  purpose  of  stocking  a  Farm  which  the  Defendant  alleged  had  been  taken 
for  the  Infants,  but  the  Executors  declined  to  pay  the  Sums  demanded ; 
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that  the  Defaadant,  as  Administrator,  had  broaght  two  Actions  against  the 
Executors,  one  for  the  Bent  of  the  Farms  during  the  Testatrix's  occupation, 
and  for  Money  received  by  her  after  the  death  of  the  Intestate,  and  alleg- 
ed to  be  his  Property,  and  the  other  for  the  Proceeds  of  the  Sale  of  the 
Stock  and  Furniture  sold  by  the  Executors,  which  was  alleged  to  belong  to 
the  Intestate''s  Estate ;  that  no  Debts  remained  doe  from  the  Intestate's 
Estate,  and  that  the  Residue  of  his  Estate,  including  Trfaat,  if  atiytbing, 
might  be  due  from  tbe  Testatrix,  or  might  be  recoverable  in  the  Actions, 
htlonged  to  the  Infants^  and  the  Defendant  prqfeMed  to  bring  the  Actiam 
as  a  Trustee  for  them  and  for  their  benefit ;  thai  the  PlaifttifTs,  Lewis  and 
Titomas^  were  willing  to  dispose  of  the  Stock  stnd  Cash  in  their 
[  *253  ]  hands,  *as  the  Court  should  direct,  and,  in  case  any  part  thereof 
should  appear  to  belong  to  the  Intestate's  Estate,  the  same  ought 
to  be  secured  for  the  benefit  of  the  Infants ;  that  the  Defendant  had  been 
arrested  for  Debt,  and  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act^ 
and,  if  he  should  get  possession  of  any  part  of  the  Trust-monies,  he  intend* 
ed  to  apply  the  same  to  his  own  use.  The  Bill  prayed  that  the  Trust-mott> 
ies  in  the  hands  of  the  Plaintiffs  Leun^  and  Thomas,  might  be  properly  se* 
cured  and  applied  Tor  the  benefit  of  the  Infants ;  that  all  proper  Accounts 
might  be  taken  of  the  Estates  of  the  Intestate  and  Testatrix,  respectively, 
possessed  by  the  Plaintiffs,  Lewis  and  Thomas^  and  by  the  Defendant,  and 
of  their  Debts,  and  Funeral  and  Testamentary  Expenses,  and  of  what,  if 
anything,  was  due  from  the  Testatrix^s  Estate  to  the  Intestates  Estate^ 
and  that  the  Defendant  might  be  restrained  from  taking  any  further  pr9» 
ceedings  in  the  Actions. 

The  Defendant  demurred  to  the  Bill  because  it  was  exhibited  to  have  aa 
Account  taken  of  the  Intestate's  Estate  possessed  by  the  Defendant,  and 
also  of  the  Testatrix's  Estate  possessed  by  the  Plaintiffs,  Lewis  and 
Tliomas,  which  matters  had  no  dependence  on  or  connection  with  each  oth- 
er, and  ought  not  to  have  been  included  in  one  Bill. 

Mr.  Knight  and  Mr.  MonrOj  in  support  of  the  Demurrer,  contended  that 
the  Accounts  of  the  two  Estates  could  not  be  joined  in  one  Suit,  as  the 
Defendant  had  no  interest  in  the  Accounts  of  the  Testatrix's  Estate,  nor 
had  the  Plaintiffs  Lewis  and  Thomas  any  interest  in  the  Accounts 
of  the  Intestate's  Estate.  ^Harrison  v.  Eogg  (a)  ;  Dunn  y.  [  •264  ] 
Dunn  (6)  ;  Maud  v.  Acklom  (<?)  ;  Marcos  v.  Pebrer  (i). 

Mr.  Knight  and  Mr.  Jacob  appeared  for  the  Plaintiffs. 

But  the  Vice  Ghancellob,  without  hearing  them,  siud:  The  Bill  repre* 
sents  such  circumstances  as  show  that  the  Court  cannot  administer  relief, 
without  taking  the  accounts  of  both  Estates. 

(a)  a  Ym.  j.  S23.  (c)  iifi<^  Vol.  II.  p.  sai. 

(6)  A3iiU^  Vol.  n.  p.  U».  {d)  Ante,  VoL  UI.  p.  460. 
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Tbe  Mother  and  Children  were  the  sole  Next  of  Kin  of  the  Father,  and  . 
she  was  his  Administratrix  ck  ton  tort.  She  appoints  the  Plaintiffs  Letois 
and  Tiomo^  her  Exeeotonr;  and,  after  her  death,  the  Def^ndBLui  Edmund 
takes  out  Letters  of  AdmiuTStration  to  ber  deceased  Husband,  and  then 
brings  Actiona  against  the  RepresentatiTes  of  the  Widow,  which,  the  Bill 
alleges,  he  professes  to  bring  as  Trustee  for  and  for  the  benefit  of  the  Infant 
Co-plainttffii,  who  are  entitled  to  the  Personal  Estate  both  of  their  Father 
and  of  their  Mother.  If  the  Defendant  soeceeds  in  these  Aetions,  tbe  ef- 
fect will  be  that  tbe  Admimstrator  ef  the  Father  will  recorer  from  the  Exe^ 
cntors  of  the  Mother,  who  waathe  Administratrix  detan  tort  of  the  Father; 
The  Executors  ef  tb»  Mother  have  a  right  to  have  the  Acconnts  taken  of 
the  Estate  which  they  represent,  and  the  Infant  Plaintifi  have  a  right  to 
file  a  Bill  for  the  purpose  of  restraining  the  Defendant  from  proceeding  in 
tbe  Actions,  to  tbe  frmts  of  which,  it  is  alleged,  they  alone  are  entitled. 
Tbe  Defendant,  by  bringing  the  Aetions,  has  implicated  himself 
*widi  the  Estate  of  the  Mother ;  and  the  Court  cannot  adminis-  [  ^55  ] 
tar  relief  with  reference  to  tbeso  Actieas^  unless  the  Accounts 
of  the  Mother^s  Estate  are  taken.  The  consequence  is  that  the  Bill  is  not 
MttltifittionSy  and  the  I>emiirrer  must  ba  oveiHrmled. 


■•*- 


Jones  v.  Tobih. 

Testator  bcqueatbod  s  sma  of  6,000/.  in  TroBt  for  hit  Danghter  ft*  life;  **  and,  on  her  dtMtasii^ 
I  giTC  the  said  6,000/.  to  the  Children,  or  their  dcsocadants,  oC  TV  F,  in  such  pro])ortions  to 
each  as  my  Daughter  may  direct"  The  Dnughter  died  without  haring  made  anj  appoiiK- 
ment  Held  that  the  Children  of  7\  F,  wero  entitled  to  the  Fund,  to  the  exclusion  of  their 
Issue. 

Charles  Freeman,  after,  bj  his  WiD^  giving  certain  Legaciea  to  ThomoM 
Freeman  and  Nicola  Sophia  his  Wife,  bequeathed  aa  follows :  ^^  I  gjive  and 
bequeath  to  my  Exccotors  hereinafter  named^  SfiQOl.  Three  per  Cent.  Con- 
solidated Bank  Annuities,  upon  this  Trust  that  they  do  pay  the  Dividends 
that  become  due  and  are  paid  on  the  said  6,000?.  now  standing  in  my  name 
in  the  Bank,  to  my  Daughter  Charlotte  Sarahs  Wife  of  Captain  Henry 
Gamble;  and  I  desire  that  her  Receipt  alone,  whether  married  or  unmarri- 
ed, shall  be  considered  a  complete  discharge  for  all  such  Dividends  during 
her  natural  life  ;  and,  immediately  on  her  decease,  I  g^ve  apd  bequeatb  the 
ssid  6,000L  Threo.  per  Gent.  Consolidated  Aonoiitvea  te^  the.  Ghildreai,  or 
their  Deaemdaatmj  o£  ^bm  aforcaaid  T.  Vr^einm^  and  Nieolaf  Sophia  his 
Wifs,  in  sttcb  proportions  to  each  as  my  Daugtitcr  the  said  Charlotte  Sarah 
Gamble  may  by  her  TVill  or  Testament,  or  any  other  written  dechiration, 
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during  Ler  lifetime,  direct.''    And  the  Testator  appointed  W,  C,  Freeman 

his  Residuary  Legatee,  and  Torin  and  Baker  his  Executors. 
[  *256  ]         *Tbe  Testator  died  in  1823  ;  and  Mrs.  Ownble  died  in  1832, 
without  having  made  any  appointment  of  the  G^OOOi.  Stock. 

The  Bill  was  filed  by  two  of  the  Children  of  Thomas  Freeman  and  Ni- 
cola Sophia  his  Wife,  against  W.  C.  Freeman^  who  was  the  only  other 
Child,  and  also  against  the  Executors  of  the  Testator  and  the  Children  of 
the  FlaintifTsy  alleging  that,  on  the  death  of  Mrs.  Gamble  without  having 
made  any  appointment  with  respect  to  the  6,000^  Stock,  the  same  became 
divisible  between  the  Children  of  T.  Freeman  and  Nicola  Sophia  his  Wife 
in  equal  Third  parts ;  but  the  Defendant  W.  0.  Freeman  alleged  that  Mrs. 
Q-amble  having  made  no  appointment  with  respect  to  the  Stock,  the  same 
was  undisposed  of  after  her  Life-interest  therein,  and  fell  into  the  Residue  ; 
and  the  Defendants,  the  Children  of  the  Pkiintiffn,  alleged  that  they  took 
equal  Shares  in  the  Stock  with  the  Plainti&.  The  Bill  prayed  that  the 
Plaintiffs  might  be  declared  to  be  respectively  entitled  to  one  Third  part  of 
the  Stock,  and  that  the  Executors  might  be  decreed  to  pay  the  same  accord* 
ingly. 

Sir  F.  Sugden  and  Mr.  Barlow^  for  the  Plaintifi,  relied  on  Montagu  ▼• 
Nucella  (a). 

Mr.  L.  Lowndes  and  Mr.  IFtnfer&ottom,  for  the  Defendants,  the  Children 

of  the  Plaintiffs,  distinguished  this  Case  from  the  Case  cited,  on  the  ground 

that,  in  this  Case,  a  Power  was  given  to  Mrs.    Gamble,  under  which  she 

might  have  appointed  a  Share  of  the  Fund  to  the  Descendants 

[  *257  ]     of  the  Children ;  and,  therefore,  that  *the  Children  and  their  de* 

scendants    were  entitled  to  the    Fund   equally.      Brown  r. 

Sigg^  (6). 

The  Vice-Chancelloe  : 

The  descendants  are  mentioned  merely  as  substitutes  for  the  Children. 
There  is  a  direct  Gift,  with  a  power  of  selection. 

Declare  that  the  Plaintiffs  and  the  Defendant  W.  (7.  Freeman,  art  enti- 
tled to  the  Fund  in  equal  Shares. 

(a)  1  Boss.  165.  (h)  a  Yet.  561. 


Bbown  v.  Pocock. 

1S8d :  6lh  Jaly.— .  WHl-^CotiMtntetion.'^Power. 

Testatrix  gave  a  weekly  snm  to  A.  for  his  Life  or  until  he  should  attempt  to  assign,  &c  the 

•   same,  and  she  directed  a  sum  of  Stock  to  he  set  apart  to  answer  tba  Payments ;  and  she 

gave  to  A.  the  power  of  leaving  the  Stock,  after  the  Payments  to  him  should  cease,  to  and 

for  the  benefit  of  his  Wife  and  ChUditn,  as  he  shonld,  by  Will  duly  executed,  give  and  be- 
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qneath  the  nme.    A,  died  having  made  an  invalid  appointmeBt  of  the  Stock.    Held  tfa«l 
there  was  an  implied  Gift  to  his  Wife  and  Children,  in  defanlt  of  appointment. 

Labt  Pocock,  bj  her  Will  dated  the  2l8t  of  Jaly  1816,  directed  her 
Executors  to  pay  two  Weekly  sums  of  2Z.  each,  to  John  Jame$  Brown  and 
Jame$  JEdward  Broum^  for  their  lives,  and  that  8,000Z.  Three  per  Cents. 
should  be  set  apart,  and  the  DiTidends  applied  for  payment  of  those  Weekly 
sums ;  but,  if  either  of  the  Legatees  should  attempt  to  assign,  charge  or 
incumber  his  Weekly  payment,  the  same  should  cease,  and,  upon  each 
Weekly  payment  ceasing,  either  for  the  causes  before-mentioned 
or  by  the  Legatee's  Meath,  a  Moiety  of  the  Stock  should  be  [  *258  ] 
transferred  to  the  Corporation  for  the  relief  of  Poor  Widows  and 
Children  of  Clergymen.  The  Testatrix,  by  a  Codicil  dated  the  6th  of  July 
1817,  revoked  the  Gift  of  a  Moiety  of  the  8,0002.  Stock,  to  the  said  Cor. 
poration,  after  the  Weekly  payment  to  Jamn  Edward  Brawn  should  ceasci 
and  she  gave  to  him  the  power  of  leaving  that  Moiety,  after  the  payment  to 
him  should  cease,  to  and  for  the  benefit  of  his  Wife  and  Children,  in  such 
manner  as  he  should,  by  Will  duly  executed,  give  and  bequeath  the  same. 

The  testatrix  died  on  the  6th  of  July  1818. 

By  a  decree  on  further  Directions,  it  was  ordered  that  the  amount  of  the 
Weekly  payments  should  be  paid  to  the  Legatees,  out  of  the  Dividends  of 
8,000/.  Three  per  Cents,  which  had  been  transferred  into  the  Accountant- 
generaPs  name. 

JameM  Edward  Brown  died  in  October  1832.  He  had  four  Children  liv- 
ing at  the  Testatrix's  death  (one  of  whom  afterwards  died)  and  two  Chil- 
dren bom  after  the  Testatrix's  death :  his  Wife  also  was  dead. 

Jamen  Edward  Brown  having  made  an  invalid  appointment  of  a  Moiety 
of  the  Stock,  the  question  on  the  hearing  of  a  Petition  in  the  Cause,  was  to 
whom  that  Moiety  now  belonged. 

Sir  E.  Sugden  and  Mr.  Cooper^  for  the  surviving  Children  of  Jamu  E. 
Browfhj  contended  that  the  power  given  by  the  Codicil,  was  ei- 
ther a  power  in  the  nature  of  a  *Trust,  or  a  power  with  an  impli-  [  *259  ] 
ed  Bequest  oyer  to  the  objects  of  it,  in  default  of  appointment. 
Brown  v.  ERggs  (a)  ;  Harding  v.  Glyn  (6)  ;  Birch  v.  Wade  (e)  ;  Davy 
1.  Hbopor  (d) ;  MaddUon  y.  Andrew  (^e)  ;  Hockley  r.  Wxwbey{J); 
Morgan  v.  Sumutn  (jf)  ;  Longmore  v.  Broom  (A). 

Mr.  Pepye^  for  the  Executors  of  the  Testatrix,  contended  that  the  Fund 
had  fallen  tack  into  the  Residue  of  her  Estate. 

Mr.  Monroj  for  the  Executors  of  JameM  Edward  Brown. 


(a)  a  Ves.  561. 

(b)  1  AUl  46f . 

(c)  a  y.  *  B.  Its. 

id)  s  Vcm.  ees. 

(0  1  Vei.  SS. 

(/)  1  ?••.!.  lis. 

(g)  1  Tkwt  ass. 

(A)  7Vmu114. 

Vol.  TL 
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The  ViCB  Chancellor  : 

The  Codicil  contains  no  express  Gift  oyer  in  defauU  of  Appointment ;  but 
it  is  clear  that  the  Testatrix  intended  the  Wife  and  Children  to  take  the 
Fund,  and,  therefore,  I  am  of  opinion  that  there  is  a  Gift  to  them,  by  im- 
plication, subject  to  the  Power. 

Declare  that  the  surviving  Children  of  Jamen  Edward  Brown  are  enti- 
tled to  a  Moiet;  of  the  Stock,  as  Joint-tenants. 


'>»  >■ 


[  *260  ]  ^Gibbons  v.  Langdon. 

1S33:  23d  July.— fri7/.--G)fiJfnif/uw.--Poirf/ofU. 

Testator  gave  a  8nm  of  Stock  to  bis  Wife  for  life,  and,  after  hia  death,  to  his  Sons  and  Daugh- 
ter; and  he  directed  the  Interest  of  his  Daughter's  Sliaro  to  be  paid  to  her  for  her  separate 
use,  for  life,  and.  at  her  decease,  the  Cnpital  to  be  divided  amongst  such  CliiUlrcn  as  she 
should  have  liring  at  his  decease,  the  Shares  of  Sons  to  be  faid  at  SI,  and  of  Danghters  at 
21  or  marriage,  provided  their  Mutlior  was  then  dead,  othcn%i8e,  hi*r  Children's  Sliarrs  were 
not  to  lie  paid  to  tlicm  until  her  decease :  bnt  if  the  Testator's  Daughter  had  no  Children 
living  at  her  decease,  her  Share  was  to  be  equally  divided  amongst  such  of  his  Sons  as  should 
be  then  living :  and  if  any  of  his  said  Sons  and  Danghters  should  die  before  his  ^Vifc,  and 
without  leaving  Issue,  their  Shares  were  to  be  divided  among  his  other  Children.  Held  that 
the  Daughter's  Cldldren  living  at  tho  Teatator'a  death,  took  abaoltit&  vested  intcresu  at  SI, 
thongh'thcir  Mother  was  still  living ;  and  that  her  Interest  in  the  Share  of  one  of  the  Tee- 
tator'd  Sons  who  died  in  the  lifetime  of  his  Widow,  was  not  subject  io  the  same  Trusts  as 
her  original  Share,  but  rested  in  her  absolutely. 

Moses  Vernon,  by  his  Will  dated  the  25th  of  April  1799,  bequeathed 
as  follows:  '' I  give  and  bequeath  unto  my  Son  Jos^h  Verwm  and  Mr. 
Jolin  Coekraju  tho  Sum  of  2,800Z.  Three  per  Cent;.  Consolidated  Bank  An- 
nuities, in  Trust  to  pay  unto  my  beloved  Wife,  Ann  Verninij  the  Interest, 
Dividends  and  Profits  accruing  therefrom^  daring  her  life  ;  and,  at  her  de- 
cease, the  said  Sum  of  2,800Z.  I  desire  may  be  divided,  equally.  Share  and 
Share  alike,  between  and  among  my  three  Sons  and  my  daughter  as  follows, 
Joseph  Vernon^  William  Vernon^  Semy  Vernon  and  Maria  Ann  Vernon^ 
now  Maria  Ann  Smithy  the  Wife  of  Jameo  SmUA^  but  the  Interest  only  of 
my  said  Daughter's  Share  is  to  be  paid  her,  dttribg  her  life,  by  my  said 
Trustees,  from  time  to  time  as  it  becomes  due,  and  my  said  Daoghter'a  Ke- 
ceipt  alone,  from  time  to  time,  shall  be  iv  sufficient  and  lawful  dis- 
[  *261  ]  charge  to  my  *said  Trustees,  notwithstanding  her  present  or  any 
other  Coverture ;  and,  at  the  decease  of  my  said  Daughter,  my 
will  is  that  her  said  Share  shall  be  equally  divided.  Share  and  Share  alike, 
between  or  among  such  Children  lawfully  begotten  as  she  shall  bavo  living 
at  my  deeeascj  or  bom  within  nina- months  after,  such  Chikbreao  are. Sons 
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are  to  be  paid  their  Principal  Money  upon  their  attaining  the  age  of  21 
jearsy  and  sach  children  as  are  Daughters  are  to  be  paid  their  Principal 
Monty  upon  their  attaining  21  yeare  or  day  of  marriage,  respectively,  which- 
ever shall  first  happen,  provided  my  said  Daughter  is  then  dead,  otherwise, 
her  Children's  Share  is  not  to  be  paid  them  until  after  my  said  Daughter's 
decease  ;  but,  if  my  said  Daughter  should  happen  to  die  before  any  of  her 
Children  shall  have  attained  the  age  of  21  years,  or,  if  any  of  them  are 
Daughters,  should  have  attained  the  age  of  21  years  or  day  of  marriage 
respectively,  whichever  shall  first  happen,  my  Will  is  that  my  said  Trustees 
shall  apply  the  Interest  towards  such  Children's  education  and  maintenance, 
if  only  one  Child,  to  that  Child  :  if  my  eaid  Daugliter  has  no  Children  liv* 
ing  <U  her  deceaee^  in  that  case,  her  Share  is  to  bo  equally  divided,  Share 
and  Share  alike,  between  and  among  such  of  my  said  Sons  as  are  then  living 
or  their  Issue :  but  if  any  of  my  said  Sone  and  DaugJUer  should  happen 
to  die  before  my  said  Wife  and  mthotit  leaving  any  Issue^  such  Share  or 
Shares  is  to  be  equally  divided  among  my  other  Children;  but  if  all  my 
Children  should  die  without  Issue  before  my  said  Wife,  in  that  case,  the  said 
Sum  shall  be  paid  to  my  next  of  Kin,  after  my  said  Wife's  decease,  by  my 
said  Trustees  or  the  Survivor  of  them  and  the  Executors  and  administrators 
of  such  Survivor." 

•The  Testator  died  in  April  1800,  leaving  the  several  Persons  [  •262  ] 
named  in  his  Will  him  surviving.  William  Vernon^  one  of  the 
Sons,  died  in  the  lifetime  of  the  Testator^s  Widow,  an  Infant,  and  without 
Issue.  Tho  Widow  died  in  June  1823,  leaving  Joseph  and  llenry  Vernon^ 
and  Mrs.  Smith  her  surviving.  The  only  Children  of  Mrs.  Smith  who  were 
living  at  the  Testator's  death,  were  Henry  Smith  and  Maria  Ann  Smithy 
who  had  long  ago  attained  21.  In  1815,  the  daughter  married  Thomas 
HawUy,  who  died  in  1828.  In  May  1832  Mrs.  Eatoley  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  the  Plaintiff,  who  was  her  Assignee,  con- 
ceiving that  she  was  entitled  to  a  Moiety  of  one  Third  of  tho  2,800/.  Stock, 
in  Reversion  expectant  on  the  decease  of  her  Mother,  caused  her  Interest 
to  be  put  up  to  Auction.  It  was  described,  in  the  Particulars  of  Sale,  as 
"All  the  vested  Right  and  Interest  of  the  Insolvent,  under  the  Will  of  her 
Grandfather,  in  and  to  the  Sum  of  933/.  Qs.  M.  Three  per  Cent.  Consoli- 
dated Bank  Annuities,  standing  in  the  names  of  respectable  Trustees,  to  a 
Moiety  of  which  the  Insolvent  will  be  entitled  on  the  demise  of  her  Mother, 
a  Lady  aged  G3  years."  The  Defendant,  who  was  the  Purchaser  at  the 
Auction,  having  refused  to  complete  his  Purchase  on  the  ground  that  the  In* 
solvent's  Interest  was  mis-described  in  tho  Particulars  and  that  the  Plaintiff 
could  not  mak«  a  good  l^tle,  the  Bill  was  filed  to  compel  a  Speeifie  Perfor- 
mance. 


*  - 
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Sir  J9.  Sugden  and  Mr.  Girdltitone  Janior,  for  the  Plaintiff : 
The  Will  gives  the  Property  to  the  Testator's  Widow  for  life,  and,  after 
her  death,  to  the  Sons  and  Daughter  equally.     The  daughter  be- 
[  *268  ]     ing  marriedjher  Share  is  *given  to  her  for  her  separate  use  during 
her  life,  and,  after  her  death,  it  is  to  be  equally  divided  between 
such  Children  as  she  should  have  living  at  the  Testator* t  death  ;  and  such  of 
them  as  are  Sons  are  to  be  paid  their  Shares  at  21,  and  such  of  them  as  are 
Daughters,  at  21  or  marriage,  provided  the  Daughter  should  be  then  dead, 
otherwise  her  Children's  Shares  are  not  to  be  paid  to  them  until  her  death. 
Provision  is  then  made  for  the  maint^nanee  of  the  Children  if  the  Daughter 
should  die  before  any  of  them  should  attain  21,  or,  being  Daughters,  before 
they  should  attain  that  age  or  be  married.     Then  follow  these  words :  "  If 
my  said  Daughter  has  no  Children  living  at  her  decease,  in  that  case,  her 
Share  b  to  be  equally  divided.  Share  and  Share  alike,  between  and  among 
finch  of  my  Sons  as  are  then  living  or  their  Issue."     The  Testator  meant 
that,  if  his  Daughter  should  die  and  leave  no  Child  who  should  become  en- 
titled under  the  preceding  Trusts,  then  her  Share  should  go  over ;  but  if  a 
Child  attained  21  (and  Mrs.  Hawley  has  long  since  attained  that  age),  then 
it  is  not  to  go  over. 

The  rule  is,  to  presume  that  a  Legatee  is  to  have  an  absolute  Interest  at 
the  time  when  he  is  to  have  a  beneficial  Interest.  The  Shares  are  to  be 
paid  at  21,  and  there  is  a  Provision  for  Maintenance.  The  Court  will  mould 
the  words  of  the  Will  so  that,  if  a  Child  does  take  a  Share,  it  shall  not  be 
deprived  of  it,  if  it  dies  in  the  lifetime  of  the  Mother.    Sehtnek  v.  Legh 

(a). 

Mr.  Knight  and  Mr.  RogerSj  for  the  Defendant : 

[  *264  ]  A  IHtle  that  is  doubtful  merely,  is  not  to  be  forced  *upon  a 
Purchaser.  Jervoisey.  The  Duke  of  Northumberland  (h^.  The 
Testator  directs  the  payment  of  the  Shares  of  his  Daughter's  Children,  in 
words  which  would  not  affect  the  vesting  of  them.  He  then  goes  on  to  say, 
<<  If  my  said  Daughter  has  no  Children  living  at  her  decease,  &c."  Can  it 
be  said  that  no  two  judicial  minds  can  differ  upon  the  Construction  of  this 
Will  ?  If  the  Court  is  not  prepared  to  say  so,  it  cannot  force  the  Title  on 
the  Purchaser. 

There  is  another  objection  which,  at  all  events,  is  unanswerable.  It  is  as- 
sumed that  Mrs.  Hawley  will,  on  her  Mother's  death,  become  entitled  to  a 
Moiety,  of  one  Third  of  the  2,800Z.  Stock.  That  Fund  is  divisible  into 
Thirds,  in  consequence  of  the  death  of  miliam  Vernon  :  but  Mrs.  Hawley 
takes  no  Interest  in  the  Share  which  WiUiam  Vernon  would  have  been  en- 

(a)  9  Tft.  800.  (^)  J  j^  4  v^ik.  5g|. 
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titled  to ;  for  the  accrued  Share  is  not  settled  in  the  same  way  as  the  ori- 
ginal Shares^  bat  is  Tested,  absolutely,  in  Mrs.  Smith  and  the  other  surviving 
Children  of  the  Testator. 

Sir  Edward  Sugden^  in  reply  : 
The  Testator  intended  the  accruing  Share  to  be  held  in  the  same  way  as 
the  original  Shares.  He  says  that,  if  any  of  his  Children  should  happen  to 
die,  their  Shares  shall  be  divided  amongst  his  other  Children.  He  meant 
that  if  any  one  of  his  Children  should  die,  the  Share  of  that  Child  should 
be  withdrawn  so  as  to  increase  the  original  Shares,  and  that  it  should  go  as 
part  of  the  original  Fund.  The  Testator  has,  in  effect,  said  that  if  any  one 
of  his  Children  died,  the  Fund  should  be  divided  in  Thirds. 

•The  VicB  Chancellor  :  [  •266  ] 

I  do  not  entertain  any  doubt  that,  under  the  Words  of  this  Will, 
Mrs.  Bawley  has  an  absolute,  vested  Interest  in  a  Moiety  of  her  Mother's 
original  Share.     The  Direction  that,  at  the  decease  of  the  Testator^s 
Daughter,  her  Share  shall  be  equally  divided  amongst  such  Children  as  she 
should  have  living  at  his  decease  or  bom  within  nine  Months  after,  is  so 
clear  as  not  to  admit  of  any  doubt.    The  Testator  next  deals  with  the  mode 
of  applymg  the  Shares  which  he  had  previously  given.    He  directs  that 
such  of  the  Children  as  are  Sons,  are  to  be  paid  their  Principal  Money 
upon  their  attuning  21,  and  that  such  of  them  as  are  Daughters,  are  to 
be  paid  their  Principal   Money  upon  their  attaining,  that  age  or  day 
of  marriage,  provided  his    Daughter  is  then  dead,  otherwise,  her  Chil- 
dren's Shares  are  not  to  be  pidd  them  until  after  his  Daughter's  death. 
The  words  "  her  Children's  Share,"  must  mean  the  Share  of  the  Children 
who  are  to  take  under  the  previous  CKft.      He  then  directs  that,  if 
Us  Daughter  dies  before  any  of  her  Children  attain  21,  or,  if  any  of  them 
are  Daughters,  before  they  attain  that  age  or  day  of  marriage,  his  Trustees 
shall  apply  the  Interest  towards  sitdi  OhUdren^$  Education  and  Mainte- 
nance.   It  is  manifest  that,  here  also,  he  means  such  Children  as  were  to 
take  under  the  prior  description.    Then  the  Bequest  over  is,  merely,  of 
that  which  was  before  given,  in  case  the  prior  Legatees  did  not  take :  and, 
if  there  had  been  nothing  more  in  this  Case,  I  should  have  made  a  Decree 
that  the  Purchaser  should  take  the  Title. 

The  Testator,  however,  goes  on  to  say :  ^*  But,  if  any  of  my 
said  Sons  and  Daughter  should  happen  to  die  •before  my  said     [  •266  ] 
Wife,  and  without  leaving  any  Issue,  such  Share  or  Shares  is  to 
be  equally  divided   among   my  other  Children ;"  and  there  the  matter 
rests ;  so  that  the  Share  of  WUUani  Vernonj  who  died  in  the  lifetime  of 
the  Testator's  Widow,  is,  by  express  words,  given  to  the  surviving  Sons  and 
Daughters  absolutely ;  and  it  would  be  notlung  but  conjecture  if  I  were  to 
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say  that  the  Testator  meant  his  Daugliter  to  take  her  Share  with  the  same 

Limitations  over  to  her  Children  as  her  original  share  was  subject  to. 

I  am  of  Opinion,  therefore,  that  the  second  objection  is  well  founded,  and 

that  a  good  Title  cannot  be  made. 

Bill  disnussed. 


4  ^<^»»< 


North  v.  Mahtin. 

1833 :  ad  Jaly. — Deed, — Construction. 

By  a  Maniago  Settlement,  Estates  were  limited  to  the  Wife  and  the  Hasband,  for  their  liret, 
with  Remainder  to  the  Heirs  of  the  Husband  on  the  body  of  the  Wife,  and  iheir  Hein,  ami^ 
i/  more  Children  than  one^  equally  to  he  dividid  among  ihem  oi  Tenants  in  Ommm  ;  and,  for 
defaalt  of  sach  Issue,  to  the  Wife  and  her  Ueirs.  Held  that  the  Husband  did  not  take  an 
Estate  in  Tail  Special,  bat  for  life  onlj,  and  that  the  Children  took,  bj  Purchase,  as  Tenants 
in  Common  in  Fee  in  remainder. 

By  an  Indenture  dated  the  23d  of  November  175l9,  being  the  Settlement 
made  premusly  to  the  marriage  of  Mary  Doughty  with  John  Ehoiek^  after 
reciting  the  intended  marriage,  and  that  the  Lady  was  seised  in  Fee  and 
possessed  of  the  Freehold,  Copyhold  and  Leasehold  Estates  therein  mention- 
ed, it  was  witnessed  that,  in  consideration  thereof,  and  for  settling 
[  *267  ]  a  competent  Jointure  on  Mutry  Doughty  and  making  proTision  *for 
her,  out  of  her  own  Lands  and  Tenements,  in  case  she  survived 
her  intended  Husband,  she  conveyed  the  Freehold  Estates  to  T.  Brooke  in 
Fee,  to  the  use,  after  the  marriage,  of  J.  Elwich  for  life,  witfi  remainder  to 
the  use  of  Brooke  and  his  Heirs,  during  the  life  of  Mary  Doughty*  in  Trust 
to  preserve  the  contingent  Uses  and  Estates  thereinafter  Umited,  but  never* 
theless  to  permit  J.  JElunek  and  his  Assigns  to  receive  tiie  Bents  during  his 
life,  with  remainder  to  the  use  <tf  Mary  Doughty^  for  her  life  for  her  Jointure 
and  in  lieu,  with  the  Copyhold  Lands,  of  her  Thirds  and  Dower  out  of  any 
part  of  the  Real  Estate  of  J.  Elmck^  and,  after  the  decease  of  the  Survivor 
of  <7.  Elwick  and  Mary  Doughty ^  to  the  use  of  the  Heirs  of  tJie  body  of  J. 
Eltvick  on  the  body  of  Mary  Doughty  to  he  begotten  and  their  Heire^  and  if 
more  Children  than  one^  equalfy  to  be  dtvided  among  them,  to  take  as  Tenants 
in  Common  and  not  Joiot  Tenants,  and  for  drfault  ofiuch  Issue,  and  Mary 
should  survive  her  intended  Husband,  to  the  use  of  Mary  and  her  Heirs  for 
ever,  but,  if  she  should  die  before  J.  Elwick,  without  Issue,  then  to  the  use 
of  J.  Elwick  and  his  Heirs  for  ever,  and  with  full  power  and  authority  for 
Mary^  in  such  case,  either  by  Will  or  Deed  in  writing,  to  charge  all  the 

•  8o  in  tfaa  Settlement, 


CASES  IN  CHAKCERT.  269 


183a — North  r.  Mortin. 


before-mentioned  Premises  with  t!ie  payment  of  lOOf.  to  such  Person  or 
Persons,  in  such  manner  and  for  such  uses  as  she  should  direct  and  af^point  : 
and  Mary  Doughty  covenanted  with  Brooke^  to  surrender  the  Copyhold  Es- 
tates to  sueh  and  the  like  uses,  intents  and  purposes  as  were  therein-bcfore 
expressed  concerning  the  Freehold  Estates,  and  charged  and  chargeable, 
with  the  Freehold  Estates,  as  the  same  were  thereinbefore  charg- 
ed, and  to  be  in  further  *part  of  her  Jointure  and  in  full  of  her     [  *268  ] 
Dower :  and  she  assigned  the  Leasehold  Estates  to  Brooke,  in 
Trust  for  the  uses  before  expressed  of  the  Freehold  and  Copyhold  Estates  as 
far  as  the  Law  allowed,  and  also  subject  to  the  above  charge  with  the  Free- 
hold and  Copyhold  Estates. 

The  marriage  took  effect ;  and  J.  Eltoick  survived  his  Wife,  and  died  in 
1810.  There  were  Ten  Children  of  the  marriage,  all  of  whom  survived 
their  Father. 

The  Bill  alleged  that  the  Children,  on  their  Father^s  death,  became  end* 
tied  to  vested  Estates,  in  equal  undivided  parts,  as  Tenants  in  Common,  of 
and  in  the  Freehold,  Copyhold  and  Leasehold  Premises  comprised  in  the 
Settlement,  for  absolute  Estates  therein  according  to  the  several  qualities 
and  tenures  thereof,  and  that  the  Children  were  admitted  to  the  Copyhold 
Premises:  that  the  Shares  of  the  Children  in  all  the  Estates,  had  been  con- 
veyed, surrendered  and  assigned  to  the  Plaintiff;  and  the  Plaintiff  had 
lately  contracted  to  sell  the  Estates  to  the  Defendant,  who  refused  to  per- 
form the  Contract,  alleging  that  the  Children  had  no  power,  under  the  Settle- 
ment, to  convey,  surrender  and  assign  the  Estates,  by  reason  that  John  El' 
fffick  and  Mary,  his  Wife,  took  an  Estate  Tail  thereiii,  and  that  the  same, 
upon  the  death  of  «71  Bhviok,  vested  in  John  Elwiek,  the  eldest  Son  of  the 
Marriage,  as  Tenant  or  Issue  in  Tail  thereof,  and,  therefore,  the  Plaintiff 
was  unable  to  make  a  good  Title  thereto.  And  the  Bill  prayed  for  a  Spe- 
cific Performance  of  the  Contract. 

The  Defendant  put  in  a  general  Demurrer. 

*The  Parties  having  agreed  that  the  question  should  be  decid-  [  *269  ] 
ed  by  the  Vtee-Chaneellor : 

Mr  Pre$ton,  in  support  of  the  Demurrer,  said  that,  by  the  Settlement, 
an  Estate  in  Tail  Special  waa  created  in  favour  of  John  Elwick  the  Father : 
that  the  general  rule  was  that  the  words  ^*  Heinr  of  the  body,"  were  to  bo 
taken  in  their  natural  sense,  unless  there  was  something,  in  the  context  of 
the  Settlement,  which  rendered  it  imperative  on  the  Court  to  read  them  in 
some  other  sense.  Wright  v.  Jesion  (a).  In  that  Case  the  word  '^  Chit 
dren  '^  occurred;  Here  the  general  intent  requires  that  the  words  ^*  Heirs 
of  the  body ''  sfiould  bo.  construed  in  their  technical  sense ;  for,  if  those 

# 
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words  were  to  be  taken  to  mean  ^^  Children, ''  the  death  of  a  Child  would 
defeat  the  Limitations  over  to  the  Wife  and  Hosband,  and  would  prevent 
the  Lady  from  making  a  Provision  on  a  second  marriage.  If  the  Child 
were  to  die,  the  Estates  would  go  to  the  Heir  of  that  Child  ex-parte  Pa- 
terncLy  to  the  exclusion  of  the  Father  and'  Mother :  and,  if  there  were  more 
than  one  Child,  there  wonld  be  no  cross  Remainder  between  them.  More- 
over, in  the  Limitation  over,  the  words,  ^^  for  default  of  such  Issue, "  are 
used. 

There  are  various  Cases  in  which  there  has  been  a  Gift  to  Heirs  of  the 
body,  with  words  of  Limitation  superadded,  and,  notwithstanding,  the  words 
^*  Heirs  of  the  body,"  have  been  taken  in  their  technical  sense.  Franklyn 
V.  Lay  (i)  ;  Exng  v.  Burckell  (e)  ;  Eineh  v.   Ward  (d)  ;  Doe  v.  Har- 

vty  (f). 
[  *270  ]        "^Mr.  0.  Anderdon^  in  support  of  the  Bill : 

The  construction  of  words  in  Marriage  Settlements,  is  different 
fron  what  it  is  in  other  instruments  where  the  consideration  of  marriage 
does  not  occur.  By  holding  that  the  Children  take  as  Purchasers,  it  is  put 
out  of  the  Parent's  power  to  defeat  them.  In  Wright  v.  Je99any  no  words 
of  Limitation  were  engrafted  on  the  words  ^'  Heirs  of  the  body.''  There 
ii  no  particular  force  in  these  words,  where,  as  in  this  Case,  words  of  explan- 
ation are  added.     Sbdges<m  v.  Buiseg  (/)  ;  Thttbtidgt  v.  KUbume  (^). 

The  Yice-Chancellob  : 

Here  there  are  all  the  elements  of  a  Case,  which  would  call  upon  the 
Court  to  decide  that  the  first  taker  took  an  Estate  in  Tail  Special.  But 
then  there  are  the  words,  ^'  and  if  more  Children  than  one,"  which  must  be 
taken  to  be  interpretative  of  the  words,  ^'  Heirs  of  the  body."  If  those 
interpretative  words  had  not  been  used,  the  Husband,  notwithstanding  the 
superadded  words  of  Limitation,  would  have  taken  an  Estate  in  Tail  Special* 
But  no  Case  has  been  cited,  nor  do  I  recollect  any,  in  whioh  the  words, 
^*  Heirs  of  the  body,"  have  been  held  to  create  an  Estate  Tail,  where  those 
words  of  interpretation  have  been  used. 

If  the  interpretative  words  are  to  be  allowed  to  operate,  the  effect  of  the 

argument  founded  on  the  Limitation  over,  ^'  for  default  of  such  Issue,"  will 

be  done  away ;  for  those  latter  words  must  be  construed  to  mean,  *'  for  de- 

fault  of  such  Children." 
[  *271  ]        ^Ihe  consequence  is  that  the  Demurrer  must  be  overruled ; 

and  I  shall  declare  that  the  Children  of  the  marriage  took,  by 

{b)  Ibid.  59,  Nott.  (e)  Amb.  379.  S.  C.  1  Eden,  484 

(</)  9  Sim.  a  Sto.  409.  (<)  4  Barn.  4  Cress.  610. 

(/)  t  Atk.  S9.  Ig)  9  Vm.  1S3. 
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Purohase,  Estates  in  'Fee,  as  Tenants  in  Common,  in  the  Freeholds  and 
Copyholds,  and  the  absolute  Interest  in  the  Leaseholds  (A). 


Pbekticb  v.  Msnsal. 

1838:  8th  Jvly.-^IUpcrt.-^Misiake, 

In  taking  AccoantJ  directed  by  the  Decree,  certaia  Paymentt  which  had  been  made  by  A.  and 

B.  jointly,  were  represented  and  reported  bj  the  Master  to  have  been  made  by  li.  separately. 

After  the  Report  had  been  absolutely  confirmed,  and  B.  had  become  Bankmpt,  the  Conrt, 

on  the  Petition  of  A,  dischai:ged  the  Order  to  confirm  the  Report,  and  referred  it  back  to  the 

Master  to  review  hb  Report. 

.  This  Suit  was  instituted  by  the  Infant  Children  of  FF.  Prentice,  deceas- 
ed, to  have  an  Account  taken  of  his  Personal  Estate  possessed  by  the  Do- 
fendants,  Mensal  and  VoMe,  bis  Executors. 

The  Defendants  employed  the  same  Solicitor  to  defend  the  Suit  for  them. 
In  taking  the  Accounts  directed  by  the  Decree,  certain  payments  were 
represented  to  have  been  made  by  Vbee,  separately ;  and  the  Mastery  in 
his  Report  dated  the  12th  of  December  1831,  gave  Vo$€  credit  for  such 
payments  accordingly.  On  the  11th  of  January  1832,  the  Report  was 
absolutely  confirmed.  In  May  1832,  Vose  became  Bankrupt.  Meneal 
having  discovered,  on  examining  the  Schedules  to  the  Report,  that  certain 
payments  which  had  been  made  by  him  and  Voee  jointly,  were  therein  sta- 
ted to  have  been  made  by  Vase  separately,  presented  a  Petition  pointing 
out  the  Errors  in  the  Report,  and  stating  that  the  Order  for  confirming  it 
absolutely,  had  been  made  without  his  knowledge,  and  praying  that  that  Or- 
der might  be  discharged,  that  it  might  be  referred  back  to  the 
^Matter  to  re-take  the  Accounts,  or  to  review  his  Report  in  re-  [  *272  ] 
spect  of  the  particulars  therein  mentioned,  and  to  make  a  furth- 
er corrected  Report. 

Sir  E.  Sugden  and  Mr.  Wray,  in  support  of  the  Petition. 

Mr.  Knight,  Mr.  Ito\fe,  Mr.  Seiherington  and  Mr.  Rogers,  contrd. 

The  Executors  put  in  their  Examination,  in  1830.  In  1831,  the  Master 
made  his  Report,  which  Mensal  permitted  to  be  absolutely  confirmed.  So 
long  as  Vose  was  solvent,  it  was  immaterial  to  Mensal  in  which  form  the 
payments  were  stated.  In  1832  Vose  became  Bankrupt,  and  then  the  Re- 
port is  objected  to.  The  intervening  Bankruptcy  is  a  reason  for  not  cor- 
recting the  Errors.  Mensal  and  Vose  employed  the  same  Solicitor ;  and 
Mensal  may,  if  he  pleases,  bring  an  Action  against  the  Solicitor.  The 
Infant  Plaintiffs  ought  not  to  suffer  from  Vose^s  Insolvency. 

The  Vice- Chancellor  discharged  the  Order  for  confirming  the  Report, 

(A)  S^M  Preston  on  Est  859,  tfCseg. 
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gave  leave  to  Mensal  to  carry  in  objections  to  the  Report,  and  referred  it 
back  to  the  Master  to  review  his  Report,  and  to  carry  on  the  Accounts  di- 
rected by  the  Decree,  from  the  foot  of  the  Report ;  and  ordered  Mensal  to 
pay  the  Costs  of  the  Application  and  of  the  Order  to  confirm  the  Report^ 
and  the  Cost  of  the  Day. 


[  •273  ]       •The  Attoenbt-Genbeal  v.  The  Mayor  or  Rochester. 

1833;  22d  July.— C^anVy.—Z^cra. 

A  Testator  devised  his  Real  Estates  to  Trustees,  hi  Trust  to  dispose  of  the  Bents  ftxrthe 
beneat  of  the  Poor  of  the  City  of  72.  and  the  lamiti  and  Precincts  thereof.  The  Tmsteet 
having  applied  the  Rents  for  the  benefit  of  the  Poor  of  one  only  of  the  Parishes  io  the 
City,  an  Information  was  filed  on  behalf  of  two  other  Parishes,  claiming  to  participate  in 
the  Charity,  and  a  Decree  was  made  in  1680,  directing  that  the  Bents,  should,  forever 
thereafter,  be  divided  amongst  the  three  Parishes  in  certain  proportions.  In  1808  an  Infor- 
mation was  filed  on  behalf  of  a  fourth  Parish,  for  a  similar  purpose ;  and  that  Parish  was 
decreed  to  be  entitled  to  a  Share  of  the  Rents,  in  the  proportion  of  its  extent  and  popula- 
tion to  the  extent  and  population  of  the  three  other  Parishes ;  but  the  proportions,  as  be- 
tween those  Parishes,  were  not  to  be  altered.  An  Information  was  afterwards  filed  on  be- 
half of  one  of  those  three  Parishes,  claiming  an  increased  Share  of  the  Rents,  on  account 
of  its  population  having  increased  more  than  the  population  of  the  other  Parishes.  But 
the  Information  was  dismissed,  the  Decree  of  1680  being  final. 

Bt  the  Will  of  Richard  Watts,  dated  in  1679,  and  by  an  Indenture  of 
the  26th  of  April,  in  the  85th  year  of  Queen  JElizahethj  Estates  were  vest- 
ed in  the  Mayor  and  Corporation  of  Bochesterj  in  Trust  to  apply  the  Rents 
in  providing  and  maintaining  an  Almshouse  within  the  City  of  Boehtiter, 
for  Six  Poor  Travellers,  being  no  common  Rogues  or  Proctors,  to  lodge  in, 
nightly,  and  also  in  providing  Flax,  Hemp,  Yam,  Wool,  and  other  necessa- 
ry stuff,  to  set  the  Poor  of  the  City  and  the  Precincts  and  Limits  thereof 
to  work,  according  to  the  Purview  of  the  Statute  made,  in  the  18th  year 
of  the  Reign  of  Queen  Elizabeth^  for  setting  the  Poor  to  work,  and  the 
avoiding  of  Idleness,  and  for  the  further  Relief  of  such  as  should  be  poor 
and  impotent. 

The  Corporation  of  MochssUr  having,  for  several  years,  ap- 
[  *274  ]  plied  the  Rents  of  the  Estates,  after  providing  *for  the  Charity 
for  Travellers,  for  the  benefit  of  the  Poor  of  the  Parish  of  St. 
Nicholas  only,  within  the  City  and  Liberties,  in  1678  an  Information  on 
behalf  of  the  Poor  of  the  Parishes  of  St.  Margaret  and  Strood^  was  filed 
against  the  Corporation,  for  the  purpose  of  having  a  Share  of  the  Rents 
applied  for  the  relief  of  the  Poor  residing  in  such  parts  of  those  Parishes 
as  were  situate  within  the  Limits,  laberties  or  Precinots  of  the  City :  and, 
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by  a  Decree  made  by  Lord  Nottingham,  C.  in  1676,  it:  was  declared  that 
those  parts  of  the  two  last-mentioned  Parishes  that  were  within  the  Limits, 
Liberties  or  Precincts  of  the  City,  ought  to  have  a  proportion  as  well  of 
the  Work  as  of  the  surplus  Rents  of  the  Estates,  after  providing  for  the 
Travellers'  Charity,  according  to  the  then  present  Revenue  and  future  im« 
provement  thereof ;  and  certain  Referees  were  appointed  to  set  out  such 
proportions/  The  Referees,  accordingly,  by  their  Award  dated  in  1680, 
set  out  and  allowed,  to  the  Poor  of  SL  MaargareC%  within  the  Liberties, 
Limits  and  Precincts  of  the  City,  for  their  Share  of  the  Work  and  surplus 
Rents,  802.  a  year,  and  six  Thirtieth  Parts  of  any  future  improvement  of 
the  Rents  ;  and,  to  the  Poor  of  Strood  within  the  same  Liberties,  Limits 
and  Precincts,  202.  a  year,  and  four  Thirtieth  Parts  of  the  future  improve- 
ment of  the  Rents ;  and  they  set  out  and  allowed,  the  remaining  Twenty 
Parts,  to  the  Corporation,  to  be  employed  by  them  for  the  relief  of  the 
Poor  Travellers  and  of  the  Poor  of  St.  Nicholas ;  and  they  directed  that, 
in  case  of  future  diminution  of  the  Rents,  there  should  be  a  proportionate 
abatement  out  of  the  Shares  allowed  to  St.  Margaret^ 9  and  Strood. 

In  1680  the  Award  was  confirmed,  and  it  was  ordered  that 
the  Poor  of  those  parts  of  St.  Margaret^s  and  ^Strood  that  were  [  *275  ] 
withm  the  Limits,  Liberties  and  Precincts  of  the  City  of  Roches- 
tcTf  should,  forever  ever  thereafter^  have  a  Share  and  Proportion,  as  well  of 
the  work  as  of  the  surplus  Rents  of  the  Charity  Estates,  according  to  the 
then  Revenue  thereof,  and,  thereafter,  accordmg  to  such  improvement  as 
should,  at  any  time  thete&fter,  be  made  thereof,  in  such  manner  and  pro- 
portion as  by  the  Award  was  appointed. 

In  1808,  an  Information  was  filed  at  the  relation  of  the  Parish  Officers  of 
Chathamj  claiming  to  be  entitied  to  participate  in  the  Charity,  on  the  ground 
that  part  of  that  Paonsh  was  within  the  Liberties  and  Precincts  of  Bocher 
ter.  By  a  Decree  made  in  1810,  by  Sir  W.  Gfranty  M.  R.,  it  was  referred 
to  the  Master  to  bquire  whether  any  and  what  part  of  the  Parish  of  Chat- 
ham,  was  within  the  City  tf  Bodiester,  or  the  Liberties,  Limits  and  precincts 
thereof;  and  whether  there  were  any  other  Parishes  or  parts  of  Parishes 
witiiin  the  same,  besides  Ohaihamj  St.  Nicholas's,  St.  Margaret's  and 
Strood.  The  Master  reported  that  a  certain  portion  of  the  Parish  of  Chat- 
ham  was  within  the  liberties,  Limits  and  Precincts  of  Eochester,  but  that 
there  were  no  other  Parishes  or  parts  of  Parishes  within  the  same  besides 
ChaOam  and  the  three  other  Parishes-  The  Report  having  been  confirmed, 
the  Court  declared,  in  1812,  that  the  Parish  of  Chatham  was  entitied,  from 
the  filing  of  tiie  Information,  to  Participate,  in  the  Charities  established  by 
the  Will  and  tiit  Deed,  with  tiie  City  of  Eochester  and  the  other  Parishea 

•  8m  Ca.  Temp.  Finch,  198. 
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gave  leave  to  Memdl  to  carry  in  objections  to  the  Report,  and  referred  it 
back  to  the  Master  to  review  his  Report,  and  to  carry  on  the  Accounts  di- 
rected by  the  Decree,  from  the  foot  of  the  Report ;  and  ordered  Mensal  to 
pay  the  Costs  of  the  Application  and  of  the  Order  to  confirm  the  Report^ 
and  the  Cost  of  the  Day. 


[  •273  ]       •The  Attoknbt-Gbnbbal  v.  The  Mayor  or  Rochester. 

1833:  22d  July.— C^anVy.—Z^rM. 

A  Testator  devised  his  Real  Estates  to  Tmstees,  hi  Trust  to  dispose  of  the  Bents  ftxrthe 
beneat  of  the  Poor  of  the  City  of  R.  and  the  Limits  and  Precincts  thereof.  The  Tmsteet 
having  applied  the  Rents  for  the  benefit  of  the  Poor  of  one  only  of  the  Parishes  in  the 
City,  an  Information  was  filed  on  behalf  of  two  other  Parishes,  claiming  to  participata  in 
the  Charity,  and  a  Decree  was  made  in  1680,  directing  that  the  Bents,  should,  for  erer 
thereafter,  be  divided  amongst  the  three  Parishes  in  eertain  proportions.  In  1808  an  Infor- 
mation was  filed  on  behalf  of  a  fourth  Parish,  for  a  similar  purpose ;  and  that  Parish  was 
decreed  to  be  entitled  to  a  Share  of  the  Rents,  in  the  proportion  of  its  extent  and  popula- 
tion to  the  extent  and  population  of  the  three  other  Parishes ;  but  the  proportions,  as  be- 
tween those  Parishes,  were  not  to  be  altered.  An  Informatien  was  afterwards  filed  on  be* 
half  of  one  of  those  three  Parishes,  claiming  an  increased  Share  of  the  Rents,  on  aecouni 
of  its  population  having  increased  more  than  the  population  of  the  other  Parishes.  Bui 
the  Information  was  dismissed,  the  Decree  of  1680  being  final. 

By  the  Will  of  Richard  WatU^  dated  in  1679,  and  by  an  Indenture  of 
the  26th  of  April,  in  the  85th  year  of  Queen  JElizabethj  Estates  were  vest- 
ed in  the  Mayor  and  Corporation  of  EoeheBtery  m  Trust  to  apply  the  Rents 
in  providing  and  maintaining  an  Almshouse  within  the  City  of  Boche$terj 
for  Six  Poor  Travellers,  being  no  common  Rogues  or  Proctors,  to  lodge  in, 
nightly,  and  also  in  providing  Flax,  Hemp,  Yam,  Wool,  and  other  necessa- 
ry stuff,  to  set  the  Poor  of  the  City  and  the  Precincts  and  Limits  thereof 
to  work,  according  to  the  Purview  of  the  Statute  made,  in  the  18th  year 
of  the  Reign  of  Queen  UKzabethj  for  setting  the  Poor  to  work,  and  the 
avoiding  of  Idleness,  and  for  the  further  Relief  of  such  as  should  be  poor 
and  impotent. 

The  Corporation  of  MochesUr  having,  for  several  years,  ap- 
[  *274  ]  plied  the  Rents  of  the  Estates,  after  providing  *for  the  Charity 
for  Travellers,  for  the  benefit  of  the  Poor  of  the  Parish  of  St. 
Nieholat  only,  within  the  City  and  Liberties,  in  1673  an  Information  on 
behalf  of  the  Poor  of  the  Parishes  of  St.  Margaret  and  Stroodj  was  filed 
against  the  Corporation,  for  the  purpose  of  having  a  Share  of  the  Rents 
applied  for  the  relief  of  the  Poor  residing  in  such  parts  of  those  Parishes 
as  were  «tuate  within  the  Limits,  liberties  or  Precincts  of  the  City :  and, 
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by  a  Decree  made  by  Lord  Nottingham^  C.  in  1676,  it  was  declared  that 
those  parts  of  the  two  last-mentioned  Parishes  that  were  within  the  Limits, 
Liberties  or  Precincts  of  the  City,  ought  to  have  a  proportion  as  well  of 
the  Work  as  of  the  surplus  Bents  of  the  Estates,  after  providing  for  the 
Travellers'  Charity,  according  to  the  then  present  Revenue  and  future  im- 
provement thereof;  and  certain  Referees  were  appointed  to  set  out  such 
proportions.*  The  Referees,  accordingly,  by  their  Award  dated  in  1680, 
set  out  and  allowed,  to  the  Poor  of  St.  MargareCs  within  the  Liberties, 
Limits  and  Precincts  of  the  City,  for  their  Share  of  the  Work  and  surplus 
Rents,  30/.  a  year,  and  six  Thirtieth  Parts  of  any  future  improvement  of 
the  Rents  ;  and,  to  the  Poor  of  Strood  within  the  same  Liberties,  Limits 
and  Precincts,  202.  a  year,  and  four  Thirtieth  Parts  of  the  future  improve- 
ment of  the  Rents ;  and  they  set  out  and  allowed,  the  remaining  Twenty 
Parts,  to  the  Corporation,  to  be  employed  by  them  for  the  relief  of  the 
Poor  Travellers  and  of  the  Poor  of  St.  Nicholas ;  and  they  directed  that, 
in  case  of  future  diminution  of  the  Rents,  there  should  be  a  proportionate 
abatement  out  of  the  Shares  allowed  to  St,  Margaret^s  and  Strood. 

In  1680  the  Award  was  confirmed,  and  it  was  ordered  that 
the  Poor  of  those  parts  of  St.  Margaret^ $  and  *Strood  that  were  [  *275  ] 
within  the  lamits.  Liberties  and  Precincts  of  the  City  of  Roches- 
tcTj  should,  forever  ever  thereafter^  have  a  Share  and  Proportion,  as  well  of 
the  work  as  of  the  surplus  Rents  of  the  Charity  Estates,  according  to  the 
then  Revenue  thereof,  and,  thereafter,  according  to  such  improvement  as 
should,  at  any  time  thereftfter,  be  made  thereof,  in  $uch  manner  and  pro- 
portion  as  by  the  Award  was  appointed. 

In  1808,  an  Information  was  filed  at  the  relation  of  the  Parish  Officers  of 
Chatham^  claiming  to  be  entitled  to  participate  in  the  Charity,  on  the  ground 
that  part  of  that  Parish  was  within  the  Liberties  and  Precincts  of  Roeher 
ter.  By  a  Decree  made  in  1810,  by  Sir  W.  Qrant^  M.  B.,  it  was  referred 
to  the  Master  to  mquire  whether  any  and  what  part  of  the  Parish  of  Chat- 
ham^  was  within  the  City  ef  BocJiester^  or  the  Liberties,  Limits  and  precincts 
thereof ;  and  whether  there  were  any  other  Parishes  or  parts  of  Parishes 
withm  the  same,  bendes  Chatham^  St.  Nicholas's^  St.  Margaret's  and 
Strood.  The  Master  reported  that  a  certwn  portion  of  the  Parish  of  Chat* 
ham  was  within  the  Liberties,  Limits  and  Precincts  of  Rochester,  but  that 
there  were  no  other  Parishes  or  parts  of  Parishes  within  the  same  besides 
ChaOiam  and  the  three  other  Parishes.  The  Report  having  been  confirmed, 
the  Court  declared,  in  1812,  that  the  Parish  of  Chatham  was  entitled,  from 
the  filing  of  the  Information,  to  Participate,  in  the  Charities  established  by 
the  Will  and  the  Deed,  with  the  City  of  Rochester  and  the  other  Parishea 

'^  8m  Ca.  Temp.  Finch,  198. 
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wihin  that  City  and  the  Liberties,  Limits  and  Precincts  thereof,  in  the  profX)r- 
tion  that  the  extent  and  population  of  that  part  of  the  Parish  of  Chatham 
which  was  within  the  City  and  the  Liberties,  Limits  and  Pr«- 
[  •2T6  ]     cincts  thereof,  •bore  to  the  other  Parishes  or  parts  of  Parishes 
also  within  the  same :  and  it  was  referred  to  the  Master  to  ascer- 
tain what  proportion  of  the  Rents  of  the  Charity  Estates  ought  to  be  ap- 
plied for  the  benefit  of  Chatham  :  but,  in  making  Bueh  appointment^  the 
Master  was  to  consider  the  Decree  of  1676  and  the  Awards  as  ascertaining 
and  eitabUshing  the  proportions  as  between  the  Parishes  of  St.  Margaret 
and  Strood  and  the  City  of  Rochester  and  St.  Nicholas  as  between  each 
other  ;  but  this  was  to  be  tcithout  Prejudice  to  any  application^  on  behalf 
of  the  City  and  the  Inhabitants  of  either  of  the  Parishes  of  St.  Nicholas^ 
St.  Margaret  and  Strood^  to  vary  such  proportions. 

The  Master  having  made  his  Report,  the  Court,  in  1822,  ordered  the 
Bents  to  be  divided  into  thirty-two  parts  and  two  of  such  parts  to  be  paid  to 
Chatham,  six  to  St.  MargareVsy  four  to  Strood,  and  the  remainder  to  the 
Corporation,  for  the  support  of  the  Travellers'  Charity  and  for  the  relief  of 
the  Poor  of  St.  Nicholas. 

When  the  Award  was  made,  the  Parish  of  St.  Nicholas  contained  a  larg- 
er population  than  St.  MargareVs,  but,  since  that  time,  the  population  of  the 
latter  had  (as  it  was  alleged)  increased  in  a  greater  ratio  than  the  popula- 
tion of  any  of  tho  other  Parishes,  and  the  inhabitants  of  that  part  of  it 
which  is  within  the  Liberties  of  the  City,  had  become  more  numerous,  by 
upwards  of  2,000,  than  the  inhabitants  of  St.  Nicholas,  whilst  the  expense 
of  the  Travellers'  Charity  had  increased  in  a  very  trifling  degree,  and  did 
not  exceed  1201.  per  annum. 

The  Rents  of  the  Charity  Estates  having  also  greatly  increas- 
[  *277  ]  ed  since  the  making  of  the  Award,  an  ^Information  was  filed  in 
1829,  at  the  relation  of  the  Parish  Officers  of  St.  Margarets, 
praying  that  a  new  Apportionment  of  the  Rents  of  the  Charity  Estates, 
might  be  made,  and  that  a  fixed  annual  Sum,  or  else  a  fixed  proportion  of 
the  Rents  might  be  allowed  for  the  maintenance  of  the  Travellers'  Charity, 
and  that  the  Residue  might  be  divided  among  the  Parishes  of  St.  Margaret^ 
St.  Nicholas,  Strood  and  Chatham,  in  proportion  to  the  pre.<ient  population 
of  St.  Nicholas,  and  of  such  parts  of  the  other  Parishes'  as  were  within  the 
Liberties  of  Rochester. 

The  Attorney-general,  Mr.  Knight  and  Mr.  Longley,  for  the  Relators : 

All  the  Poor  of  the  City  of  Rochester  were  the  objects  of  the  Founder's 
bounty.  No  Parish  is  mentioned  either  in  the  Will  or  in  the  Deed  of  the 
85th  of  Elizabeth. 

We  do  not  ask  anything  that  militates  against  the  Decree  of  1680.    The 
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Court,  when  it  made  that  Decree,  meant  to  make  an  equal  distribution  of 
the  Rents  amongst  the  Poor  of  ItocheBter.  As  the  population  of  St.  Mar^ 
ffarefs  has  greatly  increased,  an  unequal  distribution  will  take  place,  if  no 
alteration  is  made  in  the  proportion  of  the  Rents  allotted  to  that  Parish. 
Under  the  Decree  of  1680,  the  Poor  of  St.  Margaret^ 8  were  entitled  to  six 
-Thirtieth  parts  of  the  Rents  ;  but,  bj  the  Decree  of  1822,  their  Share  was 
reduced  to  six  Thirty-second  parts.  Those  two  Decrees  cannot  stand  togeth- 
er. The  Decree  of  1812  was  made,  expressly,  without  prejudice  to  any 
Application,  on  behalf  of  the  City  and  the  Inhabitants  of  any  of  the  Par- 
ishes, to  vary  the  Proportions. 

•Sir  E.  Sugden,  Mr.  Pepys  and  Mr.  Ohingj  for  the  Mayor  [  •278  ] 
and  Corporation : 

Your  Honor  has  no  jurisdiction  to  alter  the  Decree  of  1680.  The  time 
has  elapsed  within  which  a  Decree  of  this  Court  can  be  altered.  Why  is 
not  that  Decree  to  be  final,  as  it  would  have  been  if  it  had  been  made  in  a 
Suit  between  individuals  ?  It  contemplates  and  provides  for  an  increase  as 
well  as  a  diminution  of  the  Rents  ;  and  it  expressly  orders  that  the  Poor  of 
those  parts  of  St.  Margaret^s  and  Sirood  that  are  within  the  Liberties  of 
Boehester^  8hall,/or  ever  thereafter^  have  a  share  of  the  Charity,  according 
to  the  then  Revenue  thereof,  and,  thereafter,  according  to  such  improve- 
ment as  should,  at  any  time  thereafter,  be  made  thereof,  in  such  manner  and 
proportion  a$  hy  the  Award  wan  appointed.  The  proportions  in  which  the 
Rents  were  ordered,  by  the  Decree  of  1680,  to  be  divided  amongst  the  par^ 
ishes  of  St.  MargareCsy  St.  Nieholae  and  Stroody  remained  unaltered  by  the 

Decree  of  1822. 

The  Vice-Chancellor  : 

This  a  very  simple  Case. 

At  the  time  when  Lord  Nottingham^ 9  Decree  was  made,  it  was  not  known 
that  any  Parish,  except  St.  Nicholae'e  St.  Margaret's  and  Stroodj  was  with- 
in the  City  and  Liberties  of  Rochester  ;  and  it  is  clear,  from  the  language 
of  that  Decree,  that  it  was  intended  to  bind  the  right  as  between  those 
Parishes.  After  the  great  lapse  of  time  since  that  Decree  was  pronounced, 
there  is  no  authority  in  the  Court  of  Chancery  to  alter  it. 

•Sir  W.  Grant,  when  he  made  the  Decree  of  1810,  did  not  [  •279  ] 
infringe  on  the  spirit  of  Lord  Nottingham's  Decree,  but  acted  on 
it.  He  directed  the  Master  to  inquire  whether  any  and  what  part  of  the 
Parish  of  Chatham^  was  within  the  City  or  Liberties  of  Rochester j  and  wheth- 
er there  were  any  other  Parishes  or  parts  of  Parishes,  within  the  City  or 
Liberties.  It  is  clear,  therefore,  he  meant  (consistently  with  what  Lord 
Nottingham  had  decreed)  if  there  were  any  such  other  Parishes  or  parts  of 
Parishes,  to  allow  them  to  participate  in  the  benefits  of  the  Charity.    The 
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MaBter  having  found  that  part  of  the  Parish  of  Chaiham  was  within  the  Lib- 
erties of  the  City,  the  Mazier  of  thi  BoUsj  by  the  Decree  of  1812,  declared 
that  the  Parish  of  Chatham  was  entitled  to  participate  in  the  Charity,  in  the 
proportion  that  the  extent  and  population  of  that  part  of  it  which  was  within 
the  Liberties  of  the  City,  bore  to  the  other  parishes.  Sir  TFtn.  Chranty 
therefore,  merely  declared  what  would  have  been  declared  by  Lord  Netting* 
ham  in  1676,  if  it  had  been  known,  at  that  time,  that  part  of  the  Parish  of 
Chatham  was  within  the  Liberties  of  the  City  :  and  all  that  his  Honor  did, 
was  to  direct  the  Manter  to  ascertun  what  proportion  of  the  Bents  ought  to 
be  applied  for  the  benefit  of  the  Parish  of  Chatham^  leaving  the  other  Par- 
ishes to  divide  what  was  not  taken  from  them,  in  the  same  proportions  as 
they  had  before  divided  the  whole.  Consequently,  the  Decree  of  the  Miuter 
of  the  Bolls  was  in  affirmance  of  Lord  Nottingham's  Decree. 

It  was  not  necessary  for  Sir  TF.  Chrant  to  decide  whether  there  should  be 
any  variation  in  the  proportions,  with  respect  to  the  remaining  Parishes. 
The  inhabitants  of  St.  Margaret's,  however,  carefully  abstained 
[  *280  ]     from  'making  any  application  to  vary  the  proportioi^ ;  and,  in  my 
opinion,  no  Judge  in  this  Court  had  power  to  vary  the  pro- 
portions. 

It  must  have  been  foreseen  that  the  relative  populations  of  the  Parishes 
would  vary ;  and  therefore.  Lord  Nottingham  declared,  for  the  sake  of  con- 
venience, that  the  proportions  should,  for  ever  thereafter  remain  as  specified 
by  the  Award.  Summum  Jus  would  indeed  be  summa  injuria^  if,  at  the 
end  of  every  five  years,  a  fresh  Information  should  be  filed,  and  the  Master 
be  directed  to  compute  the  number  of  Paupers  in  each  Parish. 

I  admit  that,  to  a  certain  extent,  the  Testator's  intention  was  violated  by 
Lord  Nottingham's  Decree ;  but  it  has  been  long  acted  upon.  What  is  now 
asked  is  to  depart  from  the  spirit  of  the  Decree,  and  therefore  this  Informa- 
tion must  be  dismissed  with  Costs. 


[  •281  ]  rTAYLOB  V.  Tabrum. 

1833 :  34th  Julj.—Plaintiff:"^Amendmint, 

A  Bill  was  filed  against  two  Tnistees,  aUeging  that  one  ef  them  only  had  acted  in  the  Trosts, 
and  seeking  to  diarge  that  Trostee  only  with  a  Breach  of  Trust  The  IVnstees,  in  their 
Answer,  admitted  thatthej  had  both  acted  in  the  Tmsti.  The  Plaintifis,  howerer,  did  not 
amend  their  BilL  Held,  that  thej  were  nerertheless  entitled  to  charge  both  the  Trustees 
with  the  Loss  occasioned  by  the  Breach  of  Trost 

TVtisreet.— Oiit«.-~Tnistees,  who  were  directed  to  sell  an  Estate  as  soon  as  oonTeniently  might 
be  after  their  Testator's  death,  refused,  by  the  desire  of  one  of  the  Parties  interested,  an  offer 
of  6,600/.  fer  the  Estate ;  but  they  afterwards  sold  it  for  3,6002.  The  Court  charged  them 
with  the  Loss,  but  gare  them  their  Costs,  as  their  conduct  had  been  wilful  and  perverse. 

Thb  Testator  in  this  Cause,  devised  a  Mill  and  otiier  Premises  to  the  Do- 
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fendantSy  ffart  and  Tdbrumj  in  Trast  to  sell  the  same  as  soon  as  convenient- 
ly might  be  after  his  death. 

The  Testator  died  in  1818.  At  that  time  the  Mill  was  let  on  a  lease 
(which  expired  at  Michaelmas  1828),  at  the  rent  of  400^  per  annum. 
Soon  after  the  Testator's  death,  the  Trustees  caused  the  property  to  be  put 
up  at  auction,  and  6,0002.  were  then  bid  for  it ;  but  it  was  not  then  sold,  as 
one  of  the  parties  interested  in  the  proceeds  of  the  Sale,  desired  that  it 
might  not  be  sold  for  less  than  7,000Z.  A  few  days  after  the  auction,  the 
Trustees  were  offered  6,000Z.  for  the  property,  but  they  declined  the  offer ; 
and,  in  1823  they  sold  it  for  8,6002. 

The  Bill  alleged  that  Hart  had  not  acted  in  the  execution  of  the  Trusts 
of  the  Will,  and  prayed  that  Tabrum  alone  might  be  charged  with  the  loss 
arising  on  the  sale.  Sort  and  Tabrum  put  in  a  joint  Answer,  admitting 
that  they  had  jointly  acted  in  the  execution  of  the  Trusts  and  in 
the  sale  of  the  Mill  and  Premises,  ^he  Plaintiffs,  however,  did  [  *282  ] 
not  amend  their  Bill ;  and,  on  the  hearing  of  the  cause,  one 
question  was  whether  they  were  entitled  to  charge  Sart  as  well  as  Tabrum 
with  the  difference  between  6,6002.  and  8,6002.,  notwithstanding  the  Bill 
remained  unaltered. 

The  Vtee-Chaneettary  on  the  authority  of  AUoood  v. (a),  held  that 

the  Plaintiffs  were  entitled  to  charge  both  the  Trustees  with  the  difference, 
although  it  would  have  been  more  proper  if  they  bad  amended  their 
Bill. 

With  respect  to  the  Costs  of  the  Trustees,  His  Sonar  sidd  that,  though 
there  had  been  some  misconduct  in  the  Trustees,  it  had  not  been  wilful  or 
perverse,  and  therefore,  they  ought  to  have  their  Costs  (5). 

Sir  JET.  Sugdeny  and  Mr.  Whealley  appeared  for  the  Plaintiffii,  and,  Sir 
0.  Wetherdly  Mr.  Kmgktj  Mr.  Barber  and  Mr.  Farker^  for  the  Defend- 
ants. 


^Campbell  v.  Habbino.  [  *288  ] 

1888 :  80th  Jolj.— PnicftVi.— /Vme  Covert. 

An  Order  fot  payment  to  the  Hnahand,  of  Money  to  which  his  Wife  is  entitledi  cannot  be  in- 

■erted  in  the  Order  on  farther  direetlons,  bnt  mnat  be  obtained  by  Petition,  althongh  the 

Wife  eonaenti. 

On  this  Cause  coming  on  for  further  directions,  a  married  Lady,  who  was 
entitled  to  some  of  the  Funds  in  the  Cause,  attended  to  consent  to  waive 

(a)  1  Bnsa.  868.  (6)  See  TOU  v.  CarftiU^,  1  Madd.  890. 
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her  Equity  to  a  Settlement ;  and  it  was  said  that  her  consent  might  be  then 
taken,  and  the  Order  for  payment  of  the  Funds  to  her  Husband,  be  made 
part  of  the  Order  on  further  directions,  there  being  the  usual  Affidavit  that 
no  Settlement  had  been  executed. 

But  the  Vice-  Chancelbr^  after  consulting  the  Registrar,  said  that  the  Or- 
der for  payment  of  the  Funds  to  the  Husband,  could  not  be  included  in  the 
Order  on  further  directions,  but  must  be  obtained  by  Petition.  His  Honor ^ 
however,  said  that  he  would  take  the  Lady's  consent  de  hem  esse. 


[  •284  ]  •Harmer  v.  Westmacott. 

1833 :  27th,  29th  &  30th  Jnlj.— Pii6/ic  Poliey, 

A,  tho  Proprietor  of  a  Newspaper,  prevailed  on  B,  to  make  and  deliver  to  the  Stamp-office,  aa 
Affidavit  that  he,  D.,  was  the  Proprietor  of  tho  Paper.  B,  afterwardsI.agroed  to  sell  the  Pa- 
per to  D.  A.  having  become  insolvent,  his  Assignees  filed  a^Bill  to  sot  aside  the  Sale  for 
Fraad.  Held,  that  as  B.  had  at  A.*a  instance,  violated  the  SS  Geo.  3,  c.  78,  which  requires 
the  true  Names  of  the  Proprietors  of  Newspapers  to  bo  inserted  in  the  Affidavit,  liis  Assign- 
ees were  not  entitled  to  the  Relief  asked. 

In  182T,  W.  D.  Richards^  who  was  the  original  Proprietor  of  Tlit  Age 
Newspaper,  being  confined  in  the  King's  Bench  Prison,  and  thinking  it  ex- 
pedient' that  the^name  of  the  Proprietor  should  bo  changed,  prevailed  on  S. 
Bowden^  who  was  a  journejman  printer  in  the  Establishment,  to  allow  him* 
self  to  be  represented  to  tho  Public  as  the  Proprietor  of  the  Paper,  and  to 
make  and  deliver  an  Affidavit  to  the  same  effect,  to  the  Commissioners  of 

Stamps  (a).  Afterwards  liowden^  with  JRichard8*8  privitj, 
[  *285  ]     agreed  to  sell  a  Moietjr  of  the  Paper  *to  the  Defendant  We^tma- 

cott ;  and,  subsequently,  he  agreed  to  sell  the  other  Moiety  to 
him. 

(a)  The  tS  Geo.  3,  c.  78,  enacts,  That  no  person  shall  print  or  pnhlish'anj  Newspaper  nntil 
an  Affidavit  or  Affidavits  made  and  signed  as  aftermentioned,  shall  be  delivered  to  the  Com- 
missioners of  Stamps,  s  1.  That  such  Affidavit  or  Affidavits  shall  specify  the  real  and  trae 
names,  additions,  descriptions,  and  places  of  abode  of  all  persons  who  are  intended  to  be  tho 
Printers  and  Publishen  of  the  Newspaper,  and  of  all  the  Proprietors  of  the  same,  if  the  num- 
ber of  such  Proprietors,  exclusive  of  the  Printer  and  Publisher,  does  not  exceed  two :  and  in 
case  tho  same  shall  excce<l  such  number,  then  of  tifro  of  such  Proprietors,  exclusive  of  tho 
Printer  and  Publisher,  and  also  the  amount  of  the  proportional  shares  of  such  Proprietors  in 
the  Property  of  the  Newspnper«  and  likewise  the  true  description  of  the  building  wherein  such 
Paper  is  intended  to  be  printed,  and  likewise  the  Title  of  soch  Paper,  s.  2.  That,  where  tho 
number  of  such  Proprietors  exceeds  two,  the  names  of  two  Proprietors,  the  amount  of  each  of 
whose  proportional  shares  in  the  property  of  the  Newspaper  shall  not  bo  less  than  the  propor- 
tional share  of  any  other  Proprietor,  shall  be  specified  in  such  ^Affidavit  or  Affidaviu,  s.  3. 
Thai  an  Affidavit  or  Affidavits  of  the  like  import  shaU  b6  made,  signed  and  given  in  like  man- 
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^lUehards  having  taken  the  Benefit  of  the  Insolvent  Debtors'  [  *286  ] 
Act,  the  Bill  in  this  Cause  was  filed  bj  his  Assignees,  for  the 
purpose  of  setting  aside  the  Sales,  on  the  ground  that  the  first  Sale  was 
made  fraudulently,  and  for  an  inadequate  Consideration,  and  that  the  second 
was  void,  Bowden  having  no  interest  in  the  Paper,  nor  any  authority  from 
RiehardSj  to  enter  into  the  Contract. 

The  principal  ground  of  Defence  was  that  Biehards  had  subomtd  Bowden 
to  commit  Perjury,  and,  therefore,  liis  Assignees  were  not  entitled  to  the 
Relief  asked. 

Sir  K  Su(/den,  Mr.  Kniffht  and  Mr.  Eldertan^  for  the  Plaintiffs,  said  : 
First,  that  Westmacott,  when  he  dealt  with  Bowden^  knew  that  Richards 
was  the  Proprietor  of  the  Paper  and  that  BowderCs  Affidavit  was  false,  and, 
therefore,  he  was  a  Party  to  the  Crime,  and  could  not  take  advantage  of  it: 
Secondly,  that  BowdtrCs  Name  was  used  as  a  Trustee  for  Richards  ;  that 
the  Public  had  nothing  to  do  with  the  beneficial  Ownership  of  a  Newspaper, 
as  they  were  only  concerned  in  having  a  Person  who  might  bo  amenable  to 
the  Law  for  any  slanderous  or  libellous  Matter  that  might  appear  in  the 
Publication. 

ner,  as  often  as  any  of  the  Printers,  Pnblishen  or  Proprieters  shall  bo  changed,  or  shaU  change 
their  place  of  abode  or  their  Printing  House,  Place  or  Office,  and  as  often  as  the  Title  of  the 
Paper  shall  be  changed,  s.  4.  That  if  any  person  shall  knowingly  and  wilfully  print  or  pub- 
lish, or  sell  or  delirer  oat  any  Newspaper,  such  Affidavit  or  Affidavits  not  having  been  duly 
signed,  sworn  and  deUvered,  such  person  shall  forfeit  100/.,  s.  7.  That  if  any  person  making 
the  Affidavit  or  Affidavits  required  by  the  Act,  shall  knowingly  and  wilfnlly  insert  therein  the 
name  or  names,  addition  or  additions,  place  or  places  of  Abode  of  any  person  as  Proprietor, 
Printer  or  Publisher  of  any  Newspaper,  who  is  not  a  Proprietor,  Printer  or  Publisher  thereof, 
or  shall  omit  to  mention  therein  the  name  or  names,  addition  or  additions  and  place  or  places 
of  Abode  of  any  of  the  Proprietors,  Printers  or  Publishers  thereof,  contrary  to  the  tme  mean- 
ing of  the  Act,  such  person  shall  be  liable  to  the  Pains  and  Penalties  for  wilful  and  comipi 
Perjury,  s.  8.  That  the  Printer  and  Publisher  shall  deliver  to  the  Commissioners  of  Stamps, 
to  be  kept  by  them,  a  Copy  of  every  Newspaper  printed  or  published  by  him,  signed  by  him, 
with  his  name  and  place  of  abode,  under  a  penalty  of  100/. ;  and  sueh  Newspaper  shall,  on  ap- 
plication made  by  any  person  for  that  purpose,  to  the  Commissioners,  be  prod  need  in  Evidonoe 
in  any  Proceeding  civil  or  criminal,  s.  17.  That  no  person  other  than  a  Commissioner  or  other 
Officer  of  the  Stamp-office,  shall  supply  any  person  with  paper  stamped  for  printing  Newspa- 
pers, until  the  persons  supplying  shall  have  g^ven  Security  to  deliver  to  the  Commissioners  an 
Account  of  the  stamped  Paper  supplied,  and  to  whom  by  name :  and  that  he  will  not  supply 
the  same  to  any  Printer,  Publbher  or  Proprietor,  not  having  a  Certificate  signed  by  such  Com- 
missioners or  Officer,  purporting  that  the  Security  required  by  Law  has  been  given  by  the 
Printer  or  Proprietor  of  the  Newspaper,  s.  26.  That  every  person  concerned  in  the  printing  or 
publishing  of  Newspapers  not  duly  stamped,  shall  be  a  Debtor  to  his  Majesty  for  the  sum 
which  would  have  accrued  if  the  same  had  been  so  stamped,  s.  27.  That  if  any  person  shall 
file  a  Bill  for  the  discovery  of  any  persons  concerned  in  the  Property  of,  or  as  Printers,  Editors 
or  Publishers  of  any  Newspaper,  in  order  to  enable  him  or  them  more  effectually  to  bring  or 
carry  on  any  Suit  or  Action  for  Damages  sustained  by  reason  of  any  slandcrops  or  libellous 
matter  contained  in  mSx  Newspaper,  the  Deftndaiiii  shall  not  plted  or  demur  to  the  bill,  bat 
■hall  make  the  Discovery,  a.  !•• 

Vol.  VI.  79 
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[  •287  ]         •[The  Vice-chancellor : — By  what  act  or  proceeding  did  Bow- 
den  become  a  Trustee  for  Richards?    How  did  the  property  in 
the  Newspaper  pass  from  Richards  to  Bowden  ?    Copyright  cannot  pass 
without  an  assignment  by  Deed.] 

This  is  a  question  of  a  Share  in  a  Trade,  and  not  of  Copyright. 

[The  Vice- Chancellor : — You  ask,  by  your  Bill,  that  the  Defendant  may 
be  declared  a  Trustee  of  the  Copyright  of  the  Newspaper.] 

That  is  an  inaccurate  expression.  The  Property  in  the  Paper  passed, 
from  Richards,  to  Bowden,  by  a  verbal  arrangement.  The  Provisions  of  the 
Act  of  Parliament  were  made  for  the  benefit  of  the  Revenue  merely.  It  is 
not  against  Public  Policy  to  hold  that  a  Person,  whose  name  does  not  ap- 
pear at  the  Stamp-office,  is  interested  in  a  Newspaper.  If  there  are  more 
than  two  Proprietors,  the  second  Section  requires  the  Names  of  two  of  them 
only  to  be  specified  in  the  Affidavit.  The  28th  Section,  which  compels 
Defendants  to  Bills  of  Discovery  filed  by  Persons  suing  for  Damages,  to 
disclose  the  Names  of  all  the  Persons  connected  with  the  Newspaper,  shows, 
beyond  all  doubt,  that  no  question  of  Public  Policy  is  involved,  and  that  all 
the  other  provisions  of  the  Act  are  mere  fiscal  regulations. 

Richards  was  no  party  to  the  second  Sale :  that  was  a  case  of  mere 
Fraud. 

The  Attorney-general,  Mr.  Pepys  and  Mr.  Bacon,  for  the  De- 
fendant : 
L  •288  ]  It  is  a  principle  of  great  importance  in  the  •administration  of 
Justice,  to  discourage  Perjury  and  Subornation  of  Perjury.  The 
Contract  was  a  Contract  between  Bowden  and  Westmacott.  Richards  was 
present.  He  never  told  Bowden  not  to  sell,  or  fVestmaeott  not  to  buy ;  but 
he  entered  into  an  agreement  with  Westmaeott,  to  supply  certain  articles  for 
the  Paper,  for  which  Westmaeott  was  to  pay  him  three  guineas  a  week. 
The  Bill  states  that  Richards  was  the  Proprietor  of  the  Paper ;  not  a  word 
is  said  about  Botcden  being  a  Trustee  for  him.  The  Provisions  of  the  Act 
are  not  mere  fiscal  regulations.  The  object  of  the  second  Section  is  that 
the  Public  may  know  who  are  the  Persons  who  have  the  greatest  interest  in 
the  Paper.  The  28th  Section  gives  the  Public  a  still  greater  benefit,  by  ex- 
tending the  remedy  against  all  the  Persons  in  any  way  connected  with  the 
Paper.  If  the  requisites  of  the  Act  were  not  complied  with,  there  is  an  end 
of  the  Plaintiff's  Case. 

Botvden  committed  Perjury  at  Rickard^s  instance.    Richards  took  his 

own  Affidavit  off  the  files  of  the  Stamp-office,  to  enable  Botoden  to  put  his 

Affidavit  on  the  files.     Richards,  therefore,  was  guilty  of  Subornation  or 

Perjury  ;  and  this  Court  will  not  grant  to  his  Assignees  the  relief  they  ask. 

Bensley  v.  BignoldCJH) ;  Mar  chant  v.  Evans((i)  ;  Stephens  v.  Rolinson(d). 

(6)  S  Tftant  142.  (c)  6  Bam.  &  Aid.  336.  (d)  8  Cromp.  &  Jenrii ,  209. 
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Sir  E.  Sagden,  in  reply : 

The  Defendant's  Counsel  have  endeavoured  to  construe  the  Act  as  if  it 
deprived  the  Proprietor  of  his  Property  in  the  Newspaper.     The  Act  does 
not  destroy  the  Title  of  the  Proprietor  because  bis  Name  does 
not  appear  at  *the  Stamp-office.     No  Act  of  Parliament  can  take     [  *289  ] 
away  a  Man's  Property,  except  by  express  words.     The  Cases 
cited  show  that,  if  the  Printer  or  Proprietor  of  a  Newspaper  omit  to  do  some 
thing  required  by  the  Act,  he  cannot  recover  from  a  third  Person ;  but 
there  is  no  Case  that  decides  that  he  cannot  maintain  his  Title  to  the  News- 
paper  itself.     Penalties  are  imposed  for  omitting  to  do  what  the  Act  requires. 
The  Act,  therefore,  provides  its  own  Remedies,  and  this  Court  has  no  right  ^ 
to  go  beyond  those  Provisions.     The  concealment  of  the  Proprietor's  Name, 
cannot  operate  to  any  extent,  as  the  Bill  of  Discovery  will  prevent  it. 

In  many  cases,  the  Assignees  may  recover  Property  which  a  Bankrupt  or 
an  Insolvent  cannot.  Thus,  in  cases  of  fraudulent  preference,  the  Assignees 
may  call  back  the  Property,  though  the  Bankrupt  himself  cannot. 

The  Yice-Chanoellob,  after  observing  on  the  Evidence  in  the  Cause, 
and  on  the  mode  in  which  Property  in  a  Newspaper  might  be  acquired,  pro- 
ceeded thus : 

The  Policy  of  the  Law  having  made  it  necessary  that  certain  Acts  should 
be  done  by  the  Printers  and  Publishers  of  Newspapers,  the  Act  of  the  88 
Geo.  3,  c.  78,  was  passed,  which  recites  that  it  is  expedient  that  Regula- 
tions should  be  provided  touching  Publications  of  the  nature  after-mentioned ; 
and  then  it  enacts,  ko.  [His  Honor  here  read  the  Sections  of  the  Act 
which  had  been  referred  to  in  the  coarse  of  the  Argument.*]  My  Opinion 
is  that  these  are  not  mere  Fiscal  Regulations,  but  that  the  object  of  the 
Legblature  was  to  make  it  certain  who  the  Persons  are  who  pub- 
lish matter  *that  affects  either  the  character  of  private  individ-  [  *290  ] 
Qals,  or  the  security  of  the  Government. 

In  this  Case,  at  the  time  when  Westmacott  purchased,  there  were  not  two 
Persons  interested  in  the  Newspaper.  Either  Bowden  or  Richards  was 
solely  interested  in  it.  If  Bowdev.  was  a  Trustee  for  Richards,  there  would 
have  been  but  two  Persons  interested,  and  both  their  Names  ought  to  have 
appeared  in  the  Affidavit.  That  Richards  was  privy  to  Bowden^s  Acts,  is 
indisputable.  It  is,  plain,  therefore,  that  they  conspired  together  to  do  tha^ 
which  the  Policy  of  the  Law  forbade ;  for  they  agreed  to  represent  that 
Bowden  was  the  sole  Proprietor  of  the  Paper :  and  that  puts  an  end  to  the 
whole  of  the  Plaintiff's  Case ;  for  no  relief  can  be  given,  in  a  Court  of  Jus- 
tice, to  those  who  show  that  they  thought  proper  to  disappoint  the  Policy  of 
the  Law,  and  to  do  that  which  the  Policy  of  the  Law  requires  should  not  be 
done. 

Bill  dismissed  with  Costs 
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[  •291  ]  •DoBREB  V.  Schroder. 

189t :  SSth  &  31  St  Jul  J,  and  Ut  AngaBt.'^Ship.—Con$tructicn  of  bZ  0,S^  c.  159. 

By  tho  53  0. 3,  c.  159,  the  reiponsibilitj  of  Shipowners  for  damage  done  by  their  Ships  to 

other  YesselSi  is  limited  to  the  valae  of  the  Ship  doing  the  damage :  held,  that  snch  Value 

mast  be  ascertained  as  at  the  time  of  the  accident 

On  the  Sd  of  November  1831,  a  ship  called  ^^  The  Julie,**  belonging  to 
ihe  Defendant  Schroder,  was  run  down  and  sunk  by  ^^  The  Lord  of  the  Isles^* 
a  vessel  belonging  to  the  Plaintifis.  In  Michaelmas  Term  1832,  the  Defen- 
dant, Schroder,  brought  an  Action  against  the  Plaintifis  for  2,219/.  13«. 
8(2.,  being  1,577;.  38.  6(2.  for  the  value  of  The  Julie,  and  of  her  Tackle, 
Apparel  and  Furniture ;  596^.  188.  11(2.  for  the  amount  of  her  Freight, 
and  452.  10(2.  for  the  value  of  her  Stores  and  Provisions ;  and  in  February 
1883  he  obtained  a  Verdict  lor  2,200/.  The  Defendants,  FruhUng  and 
Goschen,  who  were  the  owners  of  the  Cargo  on  board  The  Julie  at  the  time 
of  the  Accident,  also  brought  an  Action,  for  the  value  of  the  Cargo,  agdnst 
the  Plaintiffs,  and  recovered  a  Verdict  for  8,5682. 

In  April  1838,  the  Bill  in  this  Cause  was  filed  under  the  5Sd  Oeo.  8.  o. 
159,*  (by  which  the  responsibility  of  Shipowners  for  any  Damage  done, 
without  their  fault,  to  any  other  Vessel  or  her  Cargo,  is  limited  to  the  value 
of  their  Ship  and  the  Freight  for  the  Voyage  in  prosecution  at  the  time  of 
the  accident)  stating  %at  the  value  of  The  Lord  of  the  I$les  did  not  exceed- 
ed 6,100/.,  and  that  her  Freight  for  the  Voyage  which  was  in  prosecution 
at  the  happening  of  the  damage,  did  not  exceed  60/.,  and  praying  that  it 
might  be  declared  that  the  Defendants,  Schroder,  Frtihling  and  Goschen^ 
were  not  entitled  to  recover,  in  respect  of  the  Damage  sustained 
[  *292  ]     by  them,  more  than  the  value  of  The  Lord  of  the  Isles,  her  *Ap- 
purtenances  and  Freight ;  that  such  value   might  be  ascertained 
and  dbtributed  amongst  the  Defendants,  accordring  to  their  rights,  or  that 
the  Vessel  might  be  sold,  and  the  proceeds,  together  with  the  value  of  the 
Freight,  be  distributed  as  aforeaud  ;  and  for  an  Injunction  to  restrain  further 
proceedings  in  the  Actions.    On  the  22d  of  April  1888,  the  Court  granted 
the  Injunction,  and  ordered  the  Plaintifib  to  pay  the  2,200/.  and  60/.  into 
Court,  and  referred  it  to  the  Master  to  approve  of  a  proper  Security  for  pay- 
ment, by  the  Plaintiffii,  pursuant  to  such  Order  as  the  Court  should  there- 
after make,  of  such  Sum  as  should  be  found  to  be  the  value  of  The  Lord 
<ff  Hie  Lies,  her  Appurtenances  and  Freight,  according  to  the  provisions  of 
the  Act  of  Parliament,  deducting  the  2,200/.  and  60/.  from  the  amount  of 
such  Value. 

e  ^esSects.  1,7,  S,  la 
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The  Defendants  now  moved  for  liberty  to  issae  Execution,  in  their  several 
Actions,  for  their  Costs  of  such  Actions ;  and  that  the  2,260i.  might  be 
paid  out  to  the  Defendant  GoscheUj  and  that  the  Plaintiffs  might  be  order- 
ed to  pay  to  him  3,900i.  (which  was  the  difference  between  the  2,2602.  and 
the  6,1 60Z.  the  admitted  value  of  The  Lord  of  tJieI$lis  and  her  Freight, 
at  the  time  of  the  accident  ;  or  that  it  might  be  referred  to  the  Master  to 
inquire  and  state  what  was  the  value  of  The  Lord  of  the  lilts^  her  Appur- 
tenances and  Freight,  on  the  3d  of  November  1881,  that  being  the  day  on. 
which  the  Damage  was  done. 

The  Motion  was  supported  by  an  Affidavit  of  the  Defendant  Qoeehm^ 
stating  that,  at  the  time  of  the  accident,  The  Lord  of  the  Ittlea  was  nearly 
a  new  Ship,  atid  was  worth  11,000Z.  at  the  least,  and  that  *the 
Plaintiffs  had  insured  her  for  12,000Z. ;  that  since  November  [  *293  ] 
1831,  she  had  been  empbyed  in  carrying  Troops  and  Stores 
to  Oporto,  and,  by  the  wear  and  tear  of  such  employo^nt,  she  had  been  re- 
duced in  value. 

Mr.  Pepya  and  Mr.  Teed,  in  support  of  the  Motion,  said  that  the  Plain- 
tifis  were  protected,  by  the  Act,  from  paying  more  than  the  value  of  their 
Ship  and  her  Freight,  but  that  they  were  not  protected  from  the  payment 
of  the  Costs  of  the  Actions  ;  that  the  time  to  be  looked  at  in  ascertaining 
the  value  of  the  Ship,  was  the  time  when  the  damage  was  done ;   Wileon  v. 
Dickson  (a)  ;  Cannon  v.  Mealum  (i)  ;  that,  with  respect  to  the  Freight, 
the  Legislature  did.  look  to  a  future  time,  because  it  was  to  be  earned. 
Mr.  Knight  and  Mr.  James  Jtussell^  for  the  Plaintifis  : 
The  Court  has  no  authority  but  what  the  Act  gives  it.     The  7th  Section 
requires  that  the  Plaintiffs,  in  their  Affidavit  to  be  annexed  to  the  Bill,  shall 
state  that  the  Value  of  their  Ship  does  not  exceed  a  certain  Sum  ;  and,  in 
all  the  other  Sections,  the  language  is  strictly  present.     In  one  instance, 
the  words  "  at  the  time  of  the  accident"  are  expressed.     Why  should  it  be 
inferred  that  that  time  was  meant,  when  it  is  not  expressed  ?    What  is  to 
prevent  the  Parties  who  have  suffered  the  Damage,  from  making  their  claim 
at  the  time  of  the  accident?    If  they  lie  bye,  tiiey  cannot  complain  of  any 
deterioration  which  has  taken  place,  in  the  Value  of  the  Ship,  in  the  mean- 
time.    They  suffered  more  than  12  months  to  elapse  before  they 
brought  their  Actions  ;  *and  the  delay  is  unaccounted  for.    With     [  *294  ] 
respect  to  the  Cases  that  have  been  cited,  it  is  enough  to  say  that 
the  question  now  before  the  Court,  which  depends  on  the  7th  and  8th  Sec- 
tions of  the  Act,  was  not  then  raised.     If  the  reference  is  to  be  as  to  the 
Value  of  the  Ship  a£  the  time  of  the  accident,  there  can  be  nothing  paid 
either  into  or  out  of  Court. 

The  next  point  is  with  cespect  to  the  course  of  Proceeding.    The  De- 

(o)  a  Bam.  &  Aid.  1.  (6>  l  Biog.  465. 
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fendants  are  Persons  of  whom  we  know  nothing,  except  what  they  state  be- 
fore Answer.  When  the  Answers  are  put  in,  it  may,  perhaps,  appear  that 
there  are  other  Persons,  besides  the  Parties  who  have  brought  the  Actions, 
who  are  entitled  to  participate  in  the  Value  of  the  Ship.  When  a  Fund  is- 
to  be  distributed  amongst  a  class  of  Persons,  the  Court  always  directs  an 
Inquiry  to  ascertain  who  are  the  Persons  constituting  that  class.  The  8th 
Section  directs  the  Court,  in  case  the  Bill  shall  be  dismissed  after  any  Mon- 
ey shall  have  been  paid  into  Court,  to  order  the  Money  so  paid  in,  to  be 
paid  to  the  Defendants.  But  the  10th  Section  authorizes  the  Court  to  dis- 
tribute the  Value  of  the  Ship  amongst  the  several  Persons  entitled  thereto  ; 
therefore,  it  is  premature  to  ask  for  anything,  except  to  have  the  3,900f. 
paid  into  Court. 

Tho  Vice-Chancellor  : 

Upon  the  question  of  Costs,  I  entirely  agree  with  the  Defendant's  Coun- 
sel. By  the  Act  a  benefit  is  given,  to  the  Owners  of  Vessels  doing';dam- 
age  to  other  Vessels,  which  avoids  a  multiplicity  of  Suits,  and  they  have 
that  benefit  by  proceedings  in  Equity  ;  I  think,  therefore,  that  the  Defen- 
dants have  a  right  to  their  Costs  at  Law. 
[  •295  ]  •With  respect  to  the  questions  as  to  the  time  at  which  the  val- 
ue of  the  Ship  is  to  be  taken,  and  to  whom  it  is  to  be  paid,  I  can* 
not  but  think  that,  in  Wilsoii  v.  Dicksorij  the  question  as  to  the  Value  was 
not  brought  to  the  attention  of  the  Court ;  but  I  am  satisfied,  on  the  con- 
struction of  the  Act,  that  the  Value  of  the  Ship  is  to  be  the  Value  at  the 
time  of  the  accident ;  and  that  the  Legislature  meant  to  provide  for  those 
Claimants  who  do,  in  fact,  bring  Actions.  I  shall,  therefore,  onake  an  Or- 
der according  to  the  Notice  of  Motion,  except  that  tho  8,900/.  must  first 
be  paid  in,  and  then  paid  out  of  Court. 


■♦•^«— I 


Swindell  v.  Swindell. 

1833:  Ist  Angnst.— Prac/tce. — Process, 

The  Defendant  had  been  taken  onder  an  Attachment  for  want  of  Answer,  bat,  on  his  paying 
the  Sheriff  40/.  to  be  repaid  on  putting  in  his  Answer,  the  Sheriff  at  the  request  of  the 
Plaintiff's  Agent,  discharged  him.  Motion  for  a  Messenger  to  take  the  Defendant  who  had 
not  put  in  his  Answer,  refused. 

The  SheriflF  had  taken  the  Defendant  under  an  Attachment  for  want  of 
Answer ;  but,  at  the  request  of  the  Plaintiff's  Agent,  had  discharged  him 
out  of  Custody,  on  his  paying  the  Sheriff  40Z.,  which  was  to  be  returned 
on  the  Answer  being  filed. 
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The  Answer  not  having  been  put  in,  Mr.  Coleridge  no^  moved  for  a 
Messenger  to  take  the  Defendant. 

The  Vice- Chancellor^  after  consulting  the  Registrar,  refused  the  Motion, 
saying  that,  if  a  Defendant  is  in  the  Sherifif's  custody,  a  Habea9  Corpus 
goes ;  if  Bail  has  been  taken,  then  a  Messenger  is  ordered  to  bring  up  the 
Defendant ;  but,  in  this  case,  the  Defendant  vas  neither  in  Custody  nor  out 
on  Bail. 


•Lawkencb  v.  Haludat.  [  •296  ] 

1833:  2d  Aagnst — Opening — BiddingB. 

BiddiDgs  opcocd  on  an  advance  of  300/.  on  5,030/. 

Motion  to  open  Biddings  on  an  advance  of  8002.  on  5,0307. 
Mr.  Knight  and  Mr.  Hayter  for  the  Motion. 
Mr.  Rolfe  and  Mr.  Stinton  contra  cited  Garstone  v.  Edtoards.  (ji) 
The  Vice- Chancellor  made  the  Order. 


Williams  v.  Townsuend. 

1833  .*  Sd  Aogost — Practice. — Subpcaia, — Attachment, 

A  Defendant)  who  had  been  taken  on  an  Attachment  for  want  of  appearance,  was  discharged, 

nndcr  11  Geo.  4,  and  1  Will.  4,  c.  86,  before  Plaintiff  got  an  Appearance  entered  for  her. 

Held  that,  though  a  fresh  subpama  might  be  issued  against  the  Defendant,  no  Attachment 

coold  be  taken  out  upon  it.      * 

The  Defendant,  Mary  Harrison^  had  been  taken  on  an  Attachment  for 
want  of  appearance  ;  but,  before  the  Plaintiff  took  Proceedings  to  get  an 
Appearance  entered  for  her,  with  a  view  to  the  Bill  being  taken  pro  confes- 
80j  she  was  discharged  from  the  Attachment  under  11  Geo.  4,  and  1  Will. 
4,  c.  36. 

Mr.  Spence,  for  the  PlaintifiF,  then  moved  for  liberty  to  issue  a  fresh  eub- 
poena  against  the  Defendant.     But  The    Vtce- Chancellor j  doubt- 
ing whether,  if  a  fresh  subpoena  *were  issued,  an  Attachment     [  •297  ] 
could  be  taken  out  upon  it,  desired  a  Certificate  to  be  obtained, 
from  the  Clerks  in  Court,  upon  the  point. 

The  Certificate  was  as  follow* :  "  The  Clerks  in  Court  are  of  opinion  that, 
although  a  new  subpoena  may  be  issued,  yet,  as  the  former  Attachment  was 
regularly  enforced,  a  new  Attachment  cannot  be  issued :  and,  as  the  Defen- 

(a)  1  Sim.  &  Sta.  80. 
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1838.— Martin  t.  Wright 

daot  has  not  appeared  to  the  BUI,  it  may  be  dismissed  against  that  Defen- 
danty  without  Costs,  and  a  supplemental  Bill  in  the  nature  of  an  original 
Bill,  filed  against  her." 

Mr.  Spence^  accordingly,  now  moved  to  dismiss  \k%  Bill ;  which  was  or- 
dered. 


Martin  v,  Wmght. 

1833  :  9th  August. — Printi  cmd  Engravings* — Copyright. 

A.  made  a  Copj  of  a  Print  inrented  by  £.,  in  rolonrs,  and  of  larger  dimensions,  and  exhibited 

it  as  a  Diorama.    The  Court  refused  to  restrain  the  Exhibition,  until  the  Right  had  been 

established  at  law. 

In  1821,  the  Plaintiff,  a  celebrated  Artist,  invented  and  painted  from 
Sketches  which  he  had  designed,  a  Picture  called  BelAazzar*9  Feast; 
which  he  shortly  afterwards  sold.  In  1826,  he  engraved  and  published, 
from  the  Sketches,  a  Print  of  the  same  name,  having  previously  done  all 
necessary  acts  for  securing  to  himself  the  Copyright  of  the  Print  (a).  The 
Defendant,  having  purchased  one  of  the  Prints,  had  it  copied  on  Canvass, 
in  Colours,  on  a  very  large  scale,  and  with  Dioramic  effect ;  and,  he  pub- 
licly exhibited  such  Dioramic  Copy  at  the  Queen^n  Bazaar  in 
[  *298  ]  Oxford-Street^  for  Money,  and  described  it,  ^n  his  Handbills  and 
Advertisements,  as  ^^  Mr.  Martinez  Grand  Picture  of  Belsbaezar^ 
Feast,  painted  with  Dioramic  effect."  The  sale  of  the  Plaintiff's  Print 
having  been  injured,  as  he  alleged,  by  the  Exhibition,  the  Bill  was  filed, 
stating  as  above,  and  praying  that  the  Defendant  might  be  restrained  from 
further  exhibiting  the  Dioramic  Copy,  and  from  representing  to  the  Public 
that  it  was  the  production  of  the  Plaintiff;  and  that  the  Defendant  might 
account  for  and  pay  to  the  Plaintiff  the  Profits  he  bad  made  by  the  Exhi- 
bition. 

Mr.  Knight  and  Mr.  ChandUee^  in  support  of  the  Motion,  relied,  prinoi- 
paliy,  on  the  17  Geo.  8,  o.  57,  by  which  all  Persons  who,  in  any  manner, 
Copy  any  Print,  in  tho  whole  or  in  part,  by  varying  or  adding  to  the  main 
Design,  are  subjected  to  an  Action  for  Damages.  They  said  that  there  was 
no  difference  between  selling  a  Copy  of  a  Print,  and  exhibiting  it  for  money ; 
as,  in  both  cases.  Profit  was  made  of  that  which  was  appropriated  to 
another. 

(a)  See  ante,  YoL  Y.  page  899,  note  (c),  where  the  Acts  of  Parliament  by  which  the  Pro* 
pertf  in  PrinU  is  secored  to  the  Inrenlors,  are  collected. 
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Mr.  Pepyz  and  Mr.  Keene  appeared  for  the  Defendaot,  but 

The  Vice  Chancellor,  without  hearing  them,  said :  Anjr  person  may 
copy  and  publish  the  whole  of  a  Literary  Composition,  provided  he  writes 
Notes  upon  it,  so  as  to  present  it  to  the  Public,  connected  with  matter  of  his 
own.  Here  the  Defendant  is  alleged  to  have  made  a  Copy  of  the  Plaintiff's 
Print,  in  Oil  Colours  and  of  dimensions  different  from  the  Plaintiff's  Print, 
not  to  sell,  but  to  exhibit,  in  a  fixed  place,  and  in  a  given  manner,  so  as  to 
produce  an  Optical  illusion.  Exhibiting  for  Profit  is,  in  no  way,  analogous 
to  selling  a  Copy  of  the  Plaintiff's  Print,  but  is  dealing  with  it  in  a  very 
different  manner. 

•The  8  Geo.  2,  c.  13,  directed,  in  general  terms,  that  any  Per-  [  •SQO  ] 
son  who  should  invent  and  engrave  any  Historical  or  other  Print 
or  Prints,  should  have  the  sole  Right  and  Liberty  of  printing  and  re-print- 
ing  the  same  for  the  term  of  14  years,  and  protected  that  Right  by  Penal- 
ties. The  7  Geo.  8,  c.  88,  extended  the  protection  of  the  former  Act,  no 
otherwise  than  to  things  not  before  enumerated,  and  for  the  term  of  28  years. 
The  17  Geo.  8,  e.  57,  gave  a  Remedy  by  Action  on  the  Case,  which  had  not 
been  given  by  the  former  Acts. 

It  appears  to  me  that  that  Act  never  was  intended  to  apply  to  a  Case 
where  there  was  no  intention  to  print,  sell  or  publish,  but  to  exhibit  in  a  cer- 
tain manner ;  and,  therefore,  I  ought  not  to  grant  the  Injunction  until  the 
Right  has  been  established  at  Law. 

Then,  with  respect  to  the  Defendant  representing  his  Copy,  as  Martin's 
Hcture.  It  must  be  either  better  or  worse :  if  it  is  better,  Martin  has  the 
benefit  of  it ;  if  worse,  then  the  misrepresentation  is  only  a  sort  of  Libel, 
and  this  Court  will  not  prevent  the  publication  of  a  Libel. 

If  Martin  had  exhibited  his  Picture  as  a  Diorama,  then  he  might  have 
been  entitled  to  an  Injunction  (6). 


•Ullock  v.  Babbbb.  £  •800  ] 

1SS8 :  SIh  &  9th  Angnst-^Debtor  and  Creditor.-^Bankrupt. 

C.  bnmght  an  Action  sgainat  F,  in  the  Lord  Mayor's  Coart»  for  die  reoovery  of  a  Debt,  and  ic* 
sued  an  Attachment  against  £.,  who  had  in  his  bands  JE'ands  belooging  to  F.  W.  filed  a  Bill 
against  C.  D,  and  /".,  claiming  a  Lien  on  the  Funds,  and  obtained  an  Injunction  ex  parte  to 
restrain  proceedings  in  the  Action.  Whilst  the  Injunction  was  in  force,  F.  became  Bankmpt- 
beld  that  thongfa  C.  might,  bat  for  the  Injunction,  hare  sued  out  Execution  long  before  F,  bo- 
came  Bankrupt,  yet  he  was  not  entitled  to  be  paid  olhcnrisc  than  lateabiy  with  the  other 
Creditors. 

B.  J.  Fatbeb,  the  Captain  of  an  East  India  Ship,  being  indebted  to  the 

(6)  See  Page  v.  Tbapnimd;  onto,  ToL  V.  p.  895. 
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PlaintilTs,  on  account  of  the  proceeds  of  some  Wines  which  he  had  sold  in 
India  on  their  account,  and  being  about  to  sail  again  for  India^  was  request- 
ed by  the  Plaintiffs  to  direct  his  Agents,  Barbery  Neate  ^  Co.^  of  ClemenCs- 
lane,  London,  to  pay  over  to  the  Plaintiffs  all  Remittances  that  might  be 
made  to  them  on  account  of  the  Wines.  Accordingly,  Fayrer,  on  the  27tb 
of  July  1829,  sent  a  Letter  to  Barber,  Neate  ^  Co.,  desiring  them  to  pay 
over,  to  the  Plaintiffs,  the  amount  of  the  Proceeds  of  the  Wines,  out  of  any 
Remittances  which  should  be  received  by  them,  from  M.  Peirie,  his  Agent 
in  India.  On  the  receipt  of  this  Letter,  Barber,  JVeaie  ^  Co.  informed 
the  Plaintiffs  that  they  had  not  then  received  any  Remittances  from  Peirie; 
but  they  undertook  and  agreed,  (as  it  was  alleged,)  to  pay,  to  the  Plaintiffs, 
the  Sum  due  to  them,  out  of  such  Remittances  when  received.  In  1830, 
Peirie  remitted  to  Barber,  Neaie  ^  Co.  1,500Z.  on  the  Plaintiff's  ac- 
count. 

Fayrer  being  indebted,  on  Bond,  to  A.  Cohnn,  in  1,600Z.,  and  Colvin 
having  learnt  that  Barber,  Neaie  ^  Co.  had  in  their  hands  the  1.600/.  be- 
longing to  Fayrer,  in  Jfovember  1830  brought  an  Action  against 
[  *301  ]  Fayrer  in  the  Lord  Mayor's  Court,  and  issued  a  Foreign  •Attach- 
ment against  Barber ^  Neate  ^  Co.,  in  respect  of  the  Money  in 
their  hands  belonging  to  Fayrer.  The  Action  was  set  down  for  Trial  on  the 
3l8t  of  May  1831. 

On  the  28th  of  that  month  the  Bill  was  filed,  praying  that  the  Plaintiflb 
might  be  paid  what  was  due  to  them  from  Fayrer,  out  of  the  2,5002.  remit- 
ted to  Barber  Neate  ^  Co.  ;  and  that  the  latter  might  be  restrained  from 
parting  with  the  1,500/.,  except  under  the  Order  and  Decree  of  the  Court^ 
and  that  Colvin  might  be  restrained  from  proceeding  upon  the  Attachment, 
and  from,  in  any  manner,  prosecuting  the  Action.  On  the  same  day  the 
Injunction  \vas  obtained  ex  parie,  and  Colvin  having  been  served  with  Notice 
of  it,  the  Trial  of  the  Action  was  stayed.  The  1,500/.  was  afterwards 
brought  into  Court.  On  the  17th  of  November  1831,  and  whilst  the  In* 
junction  remained  in  force,  a  Commission  issued  against  J\ryr^,  under  which 
he  was  declared  a  Bankrupt.  A  Supplemental  Bill  was  then  filed  against 
his  Assignees.  It  was  afterwards  agreed,  with  a  view  to  putting  an  end  to 
the  Suit,  that  a  Motion  should  be  made  for  an  Order  that  the  Costs  of  all 
parties  should  be  taxed  and  paid  out  of  the  Fund  in  Court,  that,  out  of  the 
Balance,  the  Plaintiffs  should  receive  102/.  being  one-third  of  their  Debt, 
in  satisfaction  of  the  whole ;  and  that  the  remainder  of  the  Fund  should  be 
paid  to  the  Assignees,  and  that  the  merits  of  Colvin^s  Claim  should  be  dis- 
cussed on  the  hearing  of  the  Motion. 

Mr.    Knight,  Mr.  Turner,  Mr.    G.  Richards^  Mr.   Qoodeve  and  Mr. 
Hughee,  in  support  of  the  Motion. 
[  ^302  ]        Mr.  ^^ar  and  Mr.  Teed  for  Oohmhj  referred  to  the  nOStb  see- 
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lion  of  the  Bankrupt  Act  (6  Geo.  4,  c.  16)  (a),  and  said  that  the  In- 
junctbn  had  been  irregularly  granted ;  that  but  for  the  Injanction,  Colvin 
would  have  obtained  Judgment  and  issued  Execution  in  his  Action,  long 
before  November  1831 ;  that  the  Court  would  take  care  that  he  was  not 
placed  in  a  worse  situation  than  he  would  have  been  in,  if  the  Injunction 
had  not  been  granted ;  Pulteney  v.  Warren  (6),  O'Donel  v.  Browne  (c)  ; 
and  that,  the  Money  having  been  paid  into  Court,  for  the  purpose  of  being 
disposed  of  under  the  Order  and  Decree  of  tho  Court,  the  Court  would 
distribute  it  according  ot  the  justice  of  the  case. 

Mr.  Knight  in  reply  : 

In  PuUenty  v.  Warrtrty  there  were  two  Parties  only  ;  the  one  who  had 
been  damnified,  and  the  other  who  had  interfered  and  caused  the  injury. 
Here  the  Money  is  claimed  by  the  Assignees,  and,  in  such  a  case,  the  Court 
will  not  institute  an  Inquiry  into  the  conduct  of  third  Parties,  although  the 
Injunction  may  have  been  irregularly  obtained. 

•Execution  is  stayed  by  an  Order  for  a  new  Trial ;  and  yet  [  •303  ] 
no  Equity  is  riused  if  the  Defendant  becomes  Bankrupt  before  the 
new  Trial  takes  place.  An  Attachment  in  tho  Lord  Mayor's  Court,  is 
merely  an  interlocutory  proceeding  to  compel  a  Defendant  to  put  in  Bail,  or 
to  enter  an  Appearance.  At  any  period  before  Execution  levied,  the  De* 
fendant  may  remove  the  Proceedings  into  a  Superior  Court ;  and  then  the 
Process  in  the  Lord  Mayor's  Court  is  discharged  ((2).   - 

The  Vice-Chancelloe  : 

This  Case  was  argued,  with  great  ingenuity,  by  the  Counsel  for  the  De- 
fendant Colvin  ;  but  I  cannot  accede  to  the  view  which  they  take  of  it. 

The  108th  Section  of  the  Bankrupt  Act  declares,  imperatively,  what  the 
Law  is.  [His  Honor  here  read  the  Section.]  Now,  prima  fade^  the 
Bankrupt  Laws  are  to  be  taken  in  such  a  manner  as  to  conduce  to  the  bene- 
fit of  the  Creditors  in  general.  There  can  be  no  doubt  oit  the  words  of  this 
Section :  the  Proviso  at  the  end  of  it,  has  the  efiect  of  defeating  the  right 
of  a  fair  Creditor  for  valuable  consideration,  in  a  Case  in  which  the  Bank- 
rupt,  by  his  own  act,  may  have  prevented  the  Creditor  from  pursuing  a 
course  which  he  would  otiierwise  have  taken.     So  also  a  Legal  proceeding 

(a)  That  Section  enacts,  "  That  no  Creditor  haring  Sccaritj,  for  his  Debt,  or  having 
made  any  Attachment  in  London  or  anj  other  place,  by  Tiitue  of  any  cnstom  there  used,  of 
the  Goods  and  Chattels  of  the  Ba&krapt,  shall  receive,  npon  any  such  Security  or  Attach- 
ment, more  than  a  rateable  part  of  such  Debt,  except  in  respect  of  any  Execution  or  Extent 
served  and  levied  by  seizure  npon,  or  any  Mortgage  of  or  Lien  upon  any  part  of  the  Prop- 
erty  of  such  Bankrupt  before  tho  Bankruptcy ;  provided  that  no  Creditor  though  for  a  val* 
oable  consideration,  who  shall  sue  out  Execution  upon  any.  Judgment  obtained  by  default, 
confession  or  nil  dkit^  shall  avail  himself  of  such  Execution  to  tho  prejudice  of  other  fair 
Creditors,  but  shall  bo  paid  raleibly  with  such  Creditors." 

(6)  6  Ves.  73.  SM  90.  (c)  1  Ball  &  Beatt.  262. 

{i)  8«e  HoU  T.  Hurray,  anU^  Vol.  I,  page  486 ;  and  WiUtr  v.  Bucker,  1  Brod.  &  Bing.  491, 
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may  preYcnt  a  Creditor  from  suing  oat  Execation  so  promptly  as  be  might 
have  done  ;  for  a  Court  of  Law  might  be  induced,  on  a  friyolous  case,  to 

stay  Execution  by  granting  a  Rule  Nin  for  a  new  Trial ;  yet,  if 
[  *304  ]     the  Debtor  *were  to  become  Bankrupt  before  Execution  taken  oat, 

a  Case  would  be  nused  to  which  this  Section  would  apply. 
My  opinion  is  that,  if  the  Creditor  is,  in  any  manner,  prevented  from 
getting  Execution  until  the  Debtor  becomes  bankrupt,  he  is  not  entitled  to 
be  paid  otherwise  than  rateably  with  the  other  Creditors,  This  Fund,  there- 
fore, belongs  to  the  Assignees  ;  and,  if  they  choose  that  it  should  be  paid  in 
a  particular  manner,  I  do  not  see  any  reason  why  it  should  not  be  so  paid. 

Motion  granted. 


Lewes  r.  Lewes. 

1838 :  1 1th  November.— -4it«na/M»i. — Forfeiturt.'^  Will. 

Testator  devised  his  Estates  to  Trustees,  in  Trust  to  pij,  out  of  the  Reiittf)  300^  a  year  for 
the  maintenance  of  his  Son's  Children,  and  to  pay  the  Surplus  Rents  to  his  Son  daring  hia 
Life,  for  the  maintenance  of  himself  and  his  Family  j  but  so  as  he  should  not  have  any 
po^er  to  charge  or  alienate  the  same :  provided  that  if  his  Son  should,  in  any  manner, 
impede  or  frustrate  the  Trusts  of  the  Will,  then  the  Surplus  Rents  should  be  no  longer  paid 
to  him,  but  should  be  accumulated  by  the  Trustees,  for  the  benefit  of  the  Son's  Children. 
The  Son  conveyed  his  interest  under  the  Will  to  Trustees  for  his  Creditors :  Held  that» 
thereupon,  the  Trust  for  accumulation,  took  effect. 

WiLLiAH  Lewes,  Esq.,  by  his  Will,  dated  the  6ih  of  May  1826,  gave 
his  capital  Messuage,  Lands  and  other  Hereditaments  in  the  Counties  of 
Carmartheti  and  Cardigan^  unto  and  to  the  Use  of  Trustees  and  their  Heirs, 
during  the  life  of  his  eldest  Son,  the  Defendant  WtUiam  Lewes, 
[  *305  ]  upon  Trust  from  time  *to  time  during  the  lafe  of  Lis  said  Son,  to 
receive  the  Bents  of  the  Premises,  and  in  the  first  place  to  pay 
thereout  the  yearly  Sum  of  3002.  for  the  Maintenance,  Clothing,  and  Educa- 
tion of  all  the  Children  of  his  said  Son,  in  equal  Shares,  during  his  Life, 
and  to  pay  the  Residue  of  such  Rents,  after  allowing  for  Repairs  and  Taxes, 
and  deducting  the  Costs  and  Charges  of  receiving  the  same,  unto  his  said 
Son,  for  his  Use,  and  for  the  personal  Support  and  Maintenance  of  himself 
and  Family,  from  year  to  year  during  his  Life,  biU  9o  as  he  ihavid  not  have 
any  power ^  by  any  ways  or  means  wJiatsoever,  to  mortgage^  charge  or  alienate 
the  same  Residue  of  such  Rents,  or  any  part  thereof,  by  anticipation ;  it 
being  the  Testator's  meaning  that  the  same  should  not  be  sulQect  or  liable  to 
the  Control,  Debts  or  Engagements  i(f  Us  said  Son,  nor  be  liable  to  be  seized 
or  taken  by  or  for  the  use  of  any  Creditor  or  Creditors  of  his,  by  virtue  of 
any  Extent  or  Sequestrationy  or  any  Process  or  Adjudication  whatsoever  of 
any  Court  of  Law  or  Equity :  and,  as  to  the  sidd  devised  Premisesi  from  and 
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iramediatelj  after  the  Decease  of  his  said  Son  William^  to  the  use  of  his,  the 
Testator's  Grandson,  the  Plaintiff  William  Lewe$^  and  the  Heirs  of  his 
body,  and,  in  default  of  such  Issue,  to  the  use  of  the  Testator's  Grandson, 
the  Plaintiff  John  Letoes^  and  the  Heirs  of  his  body,  and,  in  default  of  such 
issue,  to  the   use  of  the  Testator's  own  right  Heirs.     And  the  Testator 
empowered  his  Trustees  to  employ  Bailiffs  or  Agents,  during  his  Son's  Life, 
to  assist  in  the  management  of  the  Estates :  Provided  always,  and  it  was 
his  will,  and  he  thereby  expressly  ordered  and  directed  that,  if  his  Son, 
William  Lewes  should  refuse  to  ratify  and  confirm  his  Will,  when  thereunto 
required,  or  should  at  any  time^  in  any  manner  whatsoever^  impede  or  frus- 
trate the  Frtists  thereof ^  or  interfere  theremth,  or  with  the  re- 
ceipt of  the  Bents  of  the  Testator* s  Estates  *thereinbefore  directed     [  •306  ] 
to  be  paid  to  him  in  manner  aforesaid,  or  if  he  should,  at  any 
time,  cut  down  or  cause  to  be  cut  down  any  Timber  Trees  upon  the  Estates, 
then,  and  in  any'^uch  case,  and  immediately  upon  any  such  interference  or 
conduct  of  his  said  Son,  the  Testator's  Will  was,  and  he  thereby  ordered  and 
directed  that  the  Residue  of  the  Rents  of  his  said  Estates  should  be  no 
longer  paid  to  his  s^d  Son,  but  that  his  Claim  to  the  same  should  be  forfeit- 
ed, and  that  the  Trustees  should,  from  thenceforth,  for  the  term  of  21 
Years,  to  be  computed  from  the  Testator's  decease,  (if  his  said  Son  should 
80  long  live)  lay  out  and  invest  the  Residue  of  the  Rents,  after  paying  the 
said  yearly  Sum  of  300Z.,  in  their  Names,  in  the  usual  Securities,  and  lay 
out  the  Interest  and  Dividends  of  such  Securities  in  like  manner,  in  order 
to  accumulate,  and    should  stand  possessed   of  such  Securities  and  the 
accumulations  thereof,  in  Trust  for  the  younger  Children  of  his  said  Son 
William  Lewes,  to  be  paid  to  them,  in  equal  shares,  at  the  usual  times ;  and, 
after  the  expiration  of  the  term  of  21  Years,  in  case  his  said  Son  William 
Lewes  should  be  then  living,  upon  Trust  that  the  Trustees  should,  for  the 
remainder  of  his  said  Son's  Life,  pay  and  apply  the  net  Residue  of  the 
Rents,  either  unto  or  for  tho  use  and  benefit  of  his  said  Son  and  his  Family, 
independent  of  his  Debts,  Control  or  Engagements  and  in  the  manner  there- 
inbefore mentioned,  or  should  again  lay  out  and  invest  such  Residue  at  In- 
terest, so  as  to  accumulate  for  the  benefit  of  his  Children,  as  his  Trustees 
should  think  proper :  and  the  Testator  thereby  wished  it  to  be  known  to  his 
said  Son  that,  in  consequence  of  the  Debts  he  had  improvidently  contracted, 
and  which  the  Testator  had  already  paid  to  a  very  considerable  amount,  the 
Limitations  and  Restrictions  above  mentioned  had  been  made ;    and  he 
thereby  released  his  said  Son  from  a  Debt  of  9,497/. 

•The  Testator  died  in  March  1828.  [  •307  J 

By   Deeds  of  the   30th  of  April  and  1st  of  May  1829,  Wil- 
liam LeweSj  the  Testator's  Son,  conveyed  all  bis  property,  including  his  In- 
terest under  the  Will,  to   Q.  PenUand  and  0.  lAayd,  as  Trustees  for  pay- 
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ment  of  his  Debts.  In  Trin.  Term,  6th  Geo.  4,  T.  Quarrington  entered  up 
Judgment  against  him,  under  a  Warrant  of  Attorney  dated  the  5th  August 
1825,  and,  in  Easter  Term  1829,  took  out  JElegits,  directed  to  the  Sherifi 
of  Cardiffanshire  and  Carmarthenshire.  In  May  1830  Lewes  was  declared 
a  Bankrupt. 

The  original  Bill  was  filed  to  have  the  Trusts  of  the  Will  performed  :  and 
Pentland^  Lloyd^  Quarrington  and  Lewes^s  Assignees  were  brought  before 
the  Court  by  Supplemental  Bills. 

Sir  J?.  Sugden  and  Mr.  G,  Richards,  for  the  Plaintiffs,  contended  that, 

under  the  circumstances  above-mentioned,  Lewes's  interest  under  the  Will, 

had  determined,  and  the  Trust  for  accumulating  the  Rents,  had  taken  effect. 

Dommett  v.  Bedjford  (a),  Shee  v.  Hale  (6),    Wilkinstm  v.   WiUcin^on  (c), 

Cooper  v.  Wyatt  (d). 

Mr.  Beames  and  Mr.  JERndes,  for  the  Defendant  Quarrington. 

The  words  of  the  Will,  by  which  the  Testator  intended  to  exempt  the 
Provision  made  for  his  Son,  from  alienation  and  liability  to  bis  Debts,  are 

inoperative.  Brandon  v.  Rohinson  (e). 
[  •SOS  ]  'The  Warrant  of  Attorney  was  executed  long  before  the  Tes- 
tator's death,  and  even  before  the  date  of  his  Will.  A  party 
cannot  forfeit  his  interest  by  an  act  done  antecedently  to  the  vesting  of  that 
interest.  The  words  of  the  Proviso  clearly  refer  to  some  act  to  be  done  by 
Lewes.  The  issuing  of  the  Elegits  was  an  act  done  in  invitum.  King  v. 
Bobinson^f),  Goring  v.  Warner ^  (</),  Boey.  Carter (K). 

Mr.  Pepys  and  Mr.  Wahefieldy  for  the  Defendant  Pentland: 

The  Elegits  were  not  sued  out  until  after  the  Ist  of  May  1829  ;  for  Eas- 
ter Term  in  that  year,  did  not  commence  until  after  the  1st  of  May. 

The  Testator,  in  his  Will,  deals  with  his  Son  in  the  character  of  Heir, 
and  not  as  Devisee.  He  says  that,  if  his  Son  shall  refuse  to  ratify  and  con- 
firm his  Will,  or  shall  impede  or  frustrate  the  Trusts  thereof,  then  the  Rents 
shall  be  no  longer  paid  to  him.  The  Testator,  therefore,  had  in  view  the 
destruction  of  the  Trusts,  and  not  a  modification  of  them.  Three  causes  of 
Forfeiture  are  mentioned ;  but  none  of  them  has  any  reference  to  anything 
the  Son  might  do  with  the  Provision  made  for  him.  If  he  dealt  with  that 
Provision  as  this  Court  would  hold  him  entitled  to  do,  he  was  not  to  forfeit 
it.  The  forfeiture  was  to  be  caused  by  interfering  with  the 
[  *809  ]  Trusts,  and  not  by  dealing  with  the  Provision.  ^Consequently 
Pentland  and  Lloyd  are  now  in  a  situation  to  claim  the  benefit 
of  their  Deeds. 

(o)  6  T.  R.  684.  (6)  13  Yes.  404.  (c)  3  Swan.  515. 

(d)  5  Madd.  482.  (f )  1  Rose,  197 ;  18  Yes.  429. 

(/ )  Wightw.  386.    Sm  also  Grave$  t.  Dolphin,  ante,  Yol.  I.  page  66 ;  and  Green  t.  Sjfiari 
1  Rus.  &  Mjrl.  395. 
ig)  t  £q.  Ab.  too.  (A)  •  T.  R.  67. 
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Mr.  Knighty  Mr.  Duckworth  and  Mr.  Wigram,  for  the  Defendants,  the 
Assignees  under  Letces'a  Bankruptcy,  contended  that  the  Deed  of  the  1st 
of  May  1829,  itas  void  as  being  an  act  of  Bankruptcy :  that  a  distinction 
had  been  frequently  taken  between  an  active  and  a  passive  Alienation ;  and 
Bankruptcy  had  been  held  not  to  come  within  words  prohibiting  an  active 
Alienation  :  Lear  v.  Leggett  (»)  :  that  the  object  of  the  Proviso  was  to  pre- 
vent Lewei  from  disputing  or  impeaching  the  Will,  and  to  secure  the  exist- 
ence of  the  Trusts. 

Mr.  Barber  appeared  for  the  Defendant  Uoydy  who  did  not  execute  the 
Deed  of  the  1st  of  May  1829,  and  Mr.  J2aU,  Mr.  Pitman  and  Mr.  Shop- 
tery  for  the  Executors  of  the  Tc&tator,  and  other  formal  Parties. 
The  Yics-Chancellob  : 

I  do  not  want  a  Reply. 

My  opinion  is  that  the  Deed  of  the  1st  of  May  1829,  is  expressly  within 
the  terms  of  the  Testator's  Will,  and  that  thereby  a  Forfeiture  has  been  in- 
curred, or  rather  that,  on  the  execution  of  that  Deed,  the  Trusts  for  the  ac- 
cumulation of  the  Rents  commenced.  It  will  not,  therefore,  be  necessary 
for  me  to  advert  to  the  claims  made  by  the  Judgment  Creditor  and  the  As- 
signees under  the  Commission,  for,  on  the  execution  of  that  deed,  Lewes^s 
interest  wholly  determined. 

*It  is  clear  that  though  the  Testator,  in  the  first  part  of  his  [*  810  ] 
Will,  may  have  used  terms  which,  in  the  contemplation  of  a  Court 
of  Justice,  might  only  amount  to  a  Gift,  yet  he  might  very  well  have  thought 
that  those  terms  did  create  a  Trust.  It  is  perfectly  manifest  that  what  he 
meant,  was  that,  after  paying  the  800^  a  year,  the  Surplus  of  the  Rents 
should  be  payments  made  by  the  Trustees,  to  be  applied  to  the  maintenance 
of  the  Son  and  his  Family  :  and,  afterwards,  he  has  used  terms  which  show 
it  was  his  intention  that  the  Son  should  not,  by  anticipation  or  otherwise, 
prevent  that  application  of  the  Rents.  It  is  not  enough  to  say  that,  in  the 
first  instance,  there  has  been  a  mere  Gift  made,  and,  therefore,  no  trust  cre- 
ated ;  but  the  whole  of  the  Will  must  be  taken  together ;  and  if  I  find,  in  a 
subsequent  part  of  tho  Will  where  the  Proviso  for  accumulating  the  Rents 
is  contained,  that  the  Testator  does  designate  that  form  of  Gift  by  the  word 
*  Trust,'  then  I  have  only  to  consider  whether  the  act  done  has  interfered 
with  the  manifest  intention  of  the  Testator.  He  provides  that,  if  his  Son 
should  refuse  to  ratify  and  confirm  his  Will  when  thereunto  required,  ^'  or 
shall  at  any  time  in  any  manner  whatever,  impede  or  frustrate  the  Trusts 
thereof  or  interfere  therewith,  or  with  the  receipt  of  the  Rents,  Issues  and 
Profits  of  the  Estates,''  then  the  surplus  Rents  shall  be  no  longer  paid  to 
his  Son,  but  his  claim  to  the  same  shall  be  forfeited.  It  is,  I  think,  perfect- 
ly plain  that,  if  this  Deed  of  the  1st  of  May  1829  were  allowed  to  operate, 

(i)  iliite,  Vol.  IL  page  479.    Aflbmed  on  Appeal.    5m  1  Bon.  4b  HyL  690. 
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on  the  firsfc  part  of  the  Will,  merely,  and  be  said  to  be  a  mere  dealing  by  the 
Son  with  that  which  was  given  to  him  absolutely,  it  would  contradict  the  in** 

tention  of  the  Testator. 
[  •311  ]         'My  opinion  is  that  this  Deed  of  the  Istof  May  1829,  was  an 
instrument  which,  if  allowed  to  operate,  would  have  •'  impeded 
and  frustrated"  the  Trusts  of  the  Testator's  Will,  (that  is  to  say,)  his  in- 
tention expressly  before  declared. 

Declare  the  Will  to  be  established,  and  that  the  Trusts  oughc  to  be  car- 
ried into  execution ;  and  that,  under  the  circumstances  in  the  Pleadings 
mentioned,  the  Residue  of  the  Bents,  after  paying  the  8002.  a  year,  are  to 
be  accumulated,  as  directed  by  the  Will* 


Cocker  v.  Lord  Egmont. 

1833  :  9th  Kovcmber. — D^or  §aid  Creditor, — Pleading,-^pQfiUa» 

A  Debtor  conveyed  certain  of  his  Esutes  to  Trustees,  in  Trust  to  raise  ft  Fund  for  payment 
of  his  Creditors  named  iu  a  Schedule,  and  to  raise  an  annnal  Sum  for  his  own  benefit.  Sev- 
eral iDf  the  Creditors  executed  the  Convcjancc  ;  but  the  Trustees  did  not  sell  the  Estates, 
the  Craditors  having  received  Sums  in  or  towards  satisfaction  of  their  Debts,  out  of  other 
Estates  conveyed  by  the  Debtor  upon  the  same  Trusts.  A  Judgment  Creditor,  whose  nama 
was  not  mentioned  in  the  Schedule,  filed  his  Bill  against  the  Trustees  of  the  first>meutioned 
Estates  and  the  Debtor,  stating  as  above,  and  that  the  Trustees  had  entered  into  the  Keceipt 
of  the  Rents  of  those  Estates,  the  value  of  which  greatly  exceeded  the  scheduled  Debts,  and 
praying  that  his  Debt  might  be  raised  and  paid  out  of  such  parts  of  those  Estates  as  should 
not  be  sold  for  payment  of  the  scheduled  Debts,  and  that  an  Account  might  be  taken  of  the  Re- 
ceipts and  Payments  of  the  Trustees^  and  for  a  Receiver,  and  an  Injunction  to  restrain  the 
Trustees  from  paying  any  part  of  the  Rents  or  Produce  of  the  Estates  to  the  Debtor.  The 
Trustees  demurred,  because  the  scheduled  Creditors  who  had  executed  the  Conveyance, 
were  not  Parties  to  the  BilL    Demurrer  aUowed. 

The  Bill,  stated  that,  on  the  12th  of  June  1820,  the  Earl  of  EgmoM 
and  two  other  Persons,  executed  a  joint  and  several  Bond  to  the  Plaintiff, 
for  securing  the  payment  of  8,0002.,  within  six  months  after  tii0 
[  •312  ]  Death  of  the  Earl's  Father,  (who  died  in  1822,)  with  •Interest 
in  the  meantime  :  that,  by  Lease  and  Eelease  of  the  1st  and  2d 
of  November  18241,  made  between,  the  Earl  of  the  first  p»rt,  certain  of 
his  Creditors  whose  Names  were  set  down  in  the  Schedules  to  the  Release, 
of  the  second  and  third  parts,  Viscount  Perceval  of  the  fourth  part,  and  JS. 
Tierney  and  others  (Trustees)  of  the  fifth  part,  the  Earl  conveyed  certain 
Estates  in  Somersetshire  to  the  Trustees,  in  Trust,  by  Mortgage,  Sale  and 
Receipt  of  the  Rents,  and  by  the  sale  of  Timber  on  the  Estates,  to  laise  a 
Fund  for  payment  of  his  Debts  :  that  the  Release  contained  a  Declaration 

•Affirmed  by  Lord  Lyndhurst,  C  21  January  1836. 

t  See  Newton  t.  Lord  E$m»nt^a9U^  Vp}.  IV.  p.  hHi  «ad  ToL  V^p.  l^p^^ber*  Ae  RaUtas 
b  more  folly  set  forth. 
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that  each  parts  of  the  Estates  as  should  not  be  disposed  of  for  raising  the 
Fand,  and  also  the  Residue  of  the  Fund  after  Payment  of  the  Debts,  should 
be  held  and  applied  upon  certain  Trusts*  in  the  Release  mentioned,  for  the 
use  or  benefit  of  Lord  Egmimt^  or  according  to  his  dispositionj  or  to  some 
such  or  the  like  effect ;  and  that,  by  the  Release,  some  annual  or  other  sum 
was  directed  to  be  raised,  out  of  the  Estates  or  the  Rents,  Profits  or  Pro** 
duce  thereof,  for  his  benefit :  that,  as  the  Plaintiff  had  no  t  been  permitted 
to  see  the  Release,  or  to  have  a  copy  thereof,  he  was  unable  to  set  forth, 
more  particularly,  the  contents  thereof;  but  the  Defendants  ought  to  set 
forth  such  contents,  and,  especially,  the  Trusts  relating  to  the  application  of 
such  parts  of  the  Estates  and  the  Rents  and  Produce  thereof  as  should  net 
be  sold  for  the  purpose  of  forming  the  Fund  before-mentioned,  and  also  the 
Trusts  relating  to  the  application  of  the  Residue  of  the  Fund,  after  payment 
of  the  Debts,  and  to  any  annual  or  other  Sum  directed  to  be 
raised  out  of  the  Estates,  or  the  Rents,  Profits  or  ^Produce  there-  [  *818  ] 
of,  for  Lord  JEgmant^a  use  or  benefit :  chat  several  of  the  Cred* 
itors  Mflied  in  the  Sch  edules  had  executed  the  Release :  that  the  Trustees 
had  entered  into  and  still  were  in  the  possession  or  receipt  of  the  Rents  of 
the  Estates,  but  had  not  sold  any  part  thereof,  though  they  had  sold  Timber 
thereon :  that  the  value  of  ibe  Estates  greatly  exceeded  the  amount  of  the 
Debts  chargeable  thereon  under  the  Release,  and  the  Income  thereof  was 
more  than  sufficient  to  keep  down  the  Interest  of  the  Debts :  that  it  would 
sol  be  neeessary  to  sell  the  whole  ef  the  Estates  for  the  purpose  of  forming 
the  Fund  beforementioned,  or,  if  all  the  Estates  should  be  sold,  there  would 
be  a  larger  eurplns  of  tiie  Fiind  after  payment  of  the  Debts,  as  would  ap- 
pewr  if  the  Defendants  would  disdose  the  vafae  of  the  Estates,  the  amount 
ef  the  Rents,  and  of  the  Debts  mentioned  in  the  Schedules ;  that  Lord 
Fgmont  had  exeemted  some  other  Deeds  whereby  be  conveyed  his  Estates 
in  L  dandy  to  Trustees  for  the  benefit  of  his  Creditors,  subject,  however,  to 
the  payment  te  himself,  in  the  first  instance,  of  a  large  Annuity  during  hi3 
Life :  that  the  whole  or  greater  part  of  the  lastHoentioned  Estates  had  been 
sold,  and,  out  of  the  Proeeeds,  all  or  most  of  the  Creditors  named  in  the 
Schedules  to  the  Release  of  November  1824,  had  received  considerably 
Sums  in  or  towards  payment  of  their  Debts :  that  that  release  and  the  other 
Trust  Deeds  comprised  the  whole  of  Lord  Egm<mV%  Property :  that  tb^ 
Plaintiff,  whose  Debt  still  remdned  d«e,  had  requested  tbe  Trustees  of  the 
Raleftse  to  pemit  bim  te  execute  that  Deed,  bat  tjl^y  had  refused  so  to  do : 
that  the  Plaintiff,  being  uaable  to  obtam  pufment  of  bis  Debt  by  any  other 
meana,  h%A  brongbt  an  Action  on  bis  Bond  v^  the  Common  Pleas 
agniuit  Lord  Egmoni^  aad  had  obtained  a  Judgment  *which  had  [  *814  ] 
been  duly  docketed,  and  had  issued  Writs  of  tlegit  and  fieri  for 
moM  thereon,  dbreeted  to  thift  Sheriff  of  SQmsr$a$kiH;  but  tiie  Pldtttiff  was 
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advised  that,  under  the  oircumstanoes  before  mentioDed,  he  oould  not  have 
the  benefit  of  his  Jadgment  against  the  Trust  Estates  comprised  in  the 
Release,  without  the  assistance  of  the  Court  of  Chancery.  The  Bill  pray- 
ed that  the  amount  of  the  Principal,  Interest  and  Costs  due  to  the  PluntABT 
on  his  Judgment,  might  be  raised  and  paid  to  him  out  of  such  parts  of  the 
Trust  Estates  comprised  in  the  Release  of  November  1824,  as  should  not  be 
•old  in  due  execution  of  the  Trusts  thereby  created  for  payment  of  Lord 
EgmonCn  Debts,  or  out  of  the  Surplus  of  the  Monies  produced  by  the  Sale, 
Mortgage,  or  other  disposition  of  such  Estates  and  the  Rents,  Profits  aud 
Produce  thereof  in  a  due  execution  of  the  Trusts,  after  the  payment  of  such 
Debts ;  and  that,  for  the  purposes  aforesaid,  aU  neeuBory  AeoounU  might 
ht  taken  of  what  was  due  to  the  Plaintiff  on  his  Judgment,  and  of  the  True^ 
MtateSj  and  the  Receipts  and  Payments  of  the  Trmteee  under  Ae  BeUaee  ; 
and  that  a  Receiver  might  be  appointed  of  the  Rents  of  those  Estates,  or 
80  much  thereof  as  had  not  been  sold  or  disposed  of  in  execution  of  the 
Trusts,  and  that  in  the  meantime  the  Trustees  might  be  restrained  from  pay- 
ing, to  Lord  Egmontf  and  that  he  might  be  restrained  from  taldng  poasession 
of  or  receiving  any  part  of  the  Trust  Estates,  or  the  Rents,  Profits  or  Pro* 
duce  thereof. 

The  Defendant  Tiemmf  demurred  for  want  of  Equity,  and,  ore  tenus,  be> 
cause  none  of  the  Creditors  who  had  executed  the  Release  of  November 

1824,  were  Parties  to  the  BUI. 
[  *815  ]        *Sir  H.  Sugden  and  Mr.  CHrdleetone^  Junior,  for  the  Defen- 
dant T^n^ : 

The  Plaintiff  is  a  Bond  Creditor  of  Lord  Egmonffe ;  but  he  has  not  ex- 
ecuted the  Release,  and,  therefore,  his  right  is  adverse  to  that  Deed,  and 
he  cannot  claim  anything  as  a  eeetid  que  Trust  under  it.  He  asks  for  an 
Account  of  the  Trustees'  Receipts  and  Payments,  in  order  to  ascertain  the 
Surplus :  but  he  is  not  entitled  to  compel  the  Trustees  to  render  an  account 
to  him,  which  they  must  render  to  their  cestui  que  Trusts.  The  Bill  might, 
perhaps,  have  been  sustained,  if  it  had  alleged  that  the  Trusts  had  been 
performed,  and  that  the  Trustees  had  an  ascertained  Surplus  in  their  hands* 
But  it  proceeds  on  the  speculation  that  there  will  be  a  Surplus,  and  it  allegee 
that  the  Trusts  have  not  been  performed,  and  that  the  Debts  have  not  been 
pidd. 

Mr.  Kmghi  and  Mr.  ifa^^for  the  PUuntiff: 

K  Lord  DiUon  v.  PlasJcett  (a)  and  Lewis  v.  Lord  Zouehe  (i)  be  Law, 
the  Pluntiff  has  a  right  to  obtain,  in  this  Court,  the  relief  he  asks.  The 
Trustees  represent  die  body  of  Creditors,  and,  therefore,  it  is  sufficient  to 
make  them  parties.    The  Surplus  is  not  all  that  Lord  JSgmont  is  entitied  to : 

(a)  %  BKih  Hew  S«r.  S89.  (6)  Anit,  YoL  H.  p.  S8S. 
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by  the  Deed,  an  aonaftl  Sum  was  directed  to  be  raised  for  his  benefit :  that 
annual  Snm  is  liable  to  be  affected  by  the  JElegtt.  The  question,  whether 
it  is  necessary  to  make  the  Creditors  Parties,  has  been  decided  by  Leun$  y. 
Lord  Zouehe.  Besides,  the  Plaintiff  has,  substantially  stated,  in  his  Bill, 
that  he  cannot  ascertiun  who  the  Creditors  are. 

Sir  E.  Sugdeuy  in  reply : 

This  is  the  Demurrer  of  one  of  the  Trustees,  and  *not  of  Lord  [  *816  ] 
EgmonL  They  cannot  be  decreed  to  account  in  the  absence  of 
the  Creditors.  In  LewU  v.  Lord  Zouche  the  Mcaiter  has  found  that  certain 
Persons  were  entitled  to  Annuities,  and  there  was  an  ascertained  Surplus 
which  was  payable  to  Lord  Zouche,  Bnt,  here  the  Surplus  has^not  been 
ascertained ;  the  Debts  have  not  been  paid,  nor  have  the  Estates  been 
sold.  In  JHUon  y.  Plaskett  also,  a  clear  sum  of  5,000Z.  a  year  was  se- 
cured to  Lord  Dillon. 

The  TiCB-CHAHCflLLOB,  having  referred  the  Briefs  in  Netfftan  y.  Lord 
Egmont^  said : — I  confess  it  appears  to  me  that  the  Creditors  are  necessary 
Parties. 

Demurrer  ore  tenue  allowed,  ^th  liberty  to  amend  by  adding  Parties. 


WooLLAKs  v.  Baker. 


1833:  ISih  KoTember.— Phid^M^/Vo  Qmfmo, 

Where  a  BUI  is  ordered  to  be  taken  pro  ctmftnoy  the  Decree  may  be  made  rabeequently,  althov^b 
it  u  luoaUj  taken  at  the  same  time. 

In  this  Case  there  was  one  Defendant  only,  and  an  Order  had  been  ob- 
tuned  for  taking  the  Bill  fro  eonfeeeo  agtdnst  him,  but  no  Decree  had  been 
then  made.  The  Registrar  haying  declined  to  set  down  the  Cause  for  the 
purpose  of  the  Decree  bemg  made,  on  the  ground  that  the  Decree  ought 
to  haye  been  obtained  at  the  time  when  the  Order  for  taking  the  Bill  pro 
eonfeeeo^  was  made : 

Mr.  WaJcefidd^  for  the  Plaintiff,  now  applied  to  haye  the  Cause 
set  down.    He  said  tiiiat,  though  the  Pliuntiff  *might  haye  taken    [  *81T  j 
a  Decree  when  the  Order  was  made,  he  was  not  compellable  so 
to  do. 

And  the  Vtee-ChaneeUar  being  of  that  opinion,  directed  the  Cause  to  be 
set  down,  and  the  Clerk  in  Court  to  attend  with  the  Record. 

The  following  Cases  were  referred  to  by  Mr.  Wakefield :  JEUis  y.  Sd 
wards  (a),  in  which  the  Order  for  taking  the  Bill  pro  eonfeseo  was  made 
on  the  SOth  of  May  1769,  and  the  Decree  on  the  8th  of  Jun^  1769,  and 
Lcaidon  y.  Ready  (i),  where  the  Order  was  made  on  the  27th  of  March 
1821,  and  the  Decree  the  11th  of  Noyember  1821. 

(a)  Not  reported. 

(6)  Sm  1  Sim.  4 Sta. 44;  and  Bdow  r.  Km.  mC^  VoL  lY.  p.  498. 
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Casboakb  V.  Sabsham^ 

1S35:  2d  Jnif^Tniolwnt  Ddhr.—Plea. 

lo  a  Bill  filed  hy  the  A  ssigncc  of  an  Insolrent  Debtor,  the  Defendant  pleaded  that  the  Ooo- 

sent  of  the  Creditors  and  of  the  Insolvent  Debtors'  Court,  to  the  institaiiMiof  tba  Suit,  had 

not  been  obtained.    Plea  over-ruled. 

The  PlaintiflT  was  the  Assignee  of  the  Estate  and  Effects  of  one  Cliand- 
leTy  who  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c. 
67.  The  object  of  the  Bill  (which  contained  an  allegation  that  the  Suit 
had  been  instituted  with  the  consent  in  writing  of  the  major  part  of  the 
Creditors  of  the  Insolvent,  and  with  the  approbation  of  the  Insolvent  Debt- 
ors' Coart,)  was  to  have  a  Deed,  which  the  Insolvent  had  executed  to  the 
Defendant,  delivered  up  to  be  cancelled,  on  the  ground  that  it  had  been 

fraudulently  obtained. 
[  •818  ]        •The  Defendants  pleaded:  "That,  by  the  Statute  made  and 

passed  in  the  7  Geo.  4,  intituled  '  An  Act  to  amend  and  con- 
solidate the  Laws  for  the  Relief  of  Insolvent  Debtors  in  Unglandy*  it  is 
enacted  and  provided,  that  no  Suit  in  Equity  shall  be  commenced  by  the  As- 
signee or  Assignees  of  any  Insolvent  without  the  approbation  of  the  Court 

for  Relief  of  Insolvent  Debtors  in  England^  or  of  one  of  the 
[  'SIO  ]     Commissioners  thereof:"*  'and  they  averred  that  the  Suit  was 

commenced  without  such  approbation  having  been  obtained, 
Mr.  Elderton^  in  support  of  the  Plea,  called  the  attention  of  the  Court 

*  Sect  24  of  the  Act,  which  is  partly  set  forth  in  the  Plea^  e&acts  aa.  IbUvws;  **Tluitil 
ihall  aid  may  bo  lawful  for  the  Assignee  or  Assignees  of  any  snch  Prisoner,  and  snch  Aa> 
iignee  or  Assigneva  is  and  are  hereby  empowered  to  sne  from  time  to  time,  as  there  may  bo 
occasion,  in  his  or  tlieir  own  Name  or  Kamea,  for  the  lecovery,  obtatmng  and  enforcing  of 
any  Estate,  Effects  or  Righu  of  snch  Prisoner,  bnt  in  Tmit  for  the  BendU  of  a«ch  Astigree 
or  Assignees  and  the  rest  of  the  Creditors  of  snch  Prisoner,  according  to  the  ProTisknis  of 
this  Act;  and  to  give  snch  Discharge  and  Discharges  to  any  Person  or  Persons  who  shall  be 
rcspcctiTcly  indebted  to  snch  Prisoner  as  may  be  requisite,  and  to  make  Compositions  with 
any  DchTors  or  Accountants  to  snch  Prisoner,  where  the  same  shall  appear  necessary  :  and  to 
tiii<e  such  reasonable  part  of  any  such  Debts  as  can,  upon  such  Conpoaitmn,  be  gotten^  in  foil 
discharge  of  such  Debts  and  Accounts,  and  to  submit  to  Arbitration  any  difference  or  dispute 
between  such  Assignee  or  Assignees,  and  any  Person  or  Persons,  for  or  on  account  or  by  rea- 
son of  any  ftlatter,  Cause  or  thing  relating  to  the  Estate  and  Effectsof  snch  Prisoner:  provi- 
ded, ncTcrthelcss,  that  no  such  Composition  or  submission  to  Arbitration  sliall  bo  made,  nor 
any  Suit  in  Kquity  be  commenced,  by  any  such  Assignees,  without  the  consent  in  writing  of 
the  major  part  in  ralne  of  the  Creditors  of  such  Prisoner,  who  shall  meet  togctl»er  pursuant 
to  a  Notice  of  snch  Meeting,  to  be  published  at  least  14  days  before  such  Meeting,  in  the  Lon- 
d*n  Giizelte,  and  also  in  some  Newspaper  most  usually  circulated  in  the  nctghboutliood  of  the 
place  where  such  Prisoner  had  his  or  her  last  usual  residcnee  before  his  or  her  imprisonncnl 
as  aforesaid,  nor  without  tho  approbation  of  the  said  Conrti  or  of  one  of  the  CoanmissicMien 
thereof." 
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to  the  question  being  raised  by  Pica  and  not  bj  Demurrer,  and  cited  Ock- 
lesione  v.  Benson  (a),  Doe  v.  Spencer  (6),  Sevan  v.  Lewis  (c),  Bozon  v. 
Williams  (d),  itii<7  v.   Tullock  (e),  Jowm  v.   Yates  (/),  Dance  v.  W^- 
att  (^),  iS'mtVA  v.  -BiV^^*  (/*),  Piercy  v.  iZi^frtt  (i)^  Allison  v.  Bayner 
(Jc)^  Bensley  v.  Bignold  (Z). 

Mr.  fl^.  BichardSj  in  support  of  the  Bill,  relied  on  Piercy  v.  Roberts^ 
Jones  V.  Ja^ea,  Dance  v.  TKya«,  and  Doe  v,  Spencer  (m),  and  said  that 
the  cbject  of  the  Legislature,  in  requiring  the  Consent  of  the  Creditors 
and  of  the  Insolvent  Debtors'  Court,  to  the  institution  of  a  Suit,  ivas  not  to 
skreen  the  Debtors,  but  to  protect  the  Estate  of  the  Insolvent:  that,  as  the 
Act  gave  the  Assignee  a  power  which  the  Law  did  not  give  him,  namely, 
to  sue,  in  his  own  Name,  for  Chases  in  Action  belonging  to  the  Estate,  it 
imjposcd  upon  him  the  necessity  of  obtaining  the  Consent  of  tlie  Creditors 
and  of  the  Court;  without  which  he  would  not  bo  entitled  to  re- 
tain his  Costs  out  *of  the  Estate :  that  the  question  was  a  quea-  [  *820  ] 
tion  of  Law,  and  therefore,  it  was  immaterial  whether  it  was 
raised  by  Demurrer,  by  Plea,  or  at  the  hearing  of  the  Cause. 

The  YicB  Chakcellor: 

This  case  has  been  very  fully  and  ably  argued :  and  I  am  glad  it  has  oc- 
curred, as  it  gives  me  an  opportunity  of  deciding  the  question  as  I  think, 
in  reason  and  Law,  it  ought  to  be  decided. 

In  King  v.  Tullocky  if  I  had  had  to  decide  the  question  originally,  I 
should  have  decided  it  otherwise  than  I  did,  but  I  felt  myself  bound  by  the 
high  Authority  of  Sir  <7.  Leach  in  Ocklestont  v.  Benson :  for  I  remember 
Lord  Eldon  saying  that  a  single  Decision,  unappealed  from,  ought  not  to 
be  disregarded.  The  first  Decision  by  Sir  }V.  Alexander^  was  in  conformi- 
ty to  the  Decision  of  Sir  c7.  Leach :  but,  on  further  consideration  his  Lord- 
ship changed  his  Opinion.  And  it  appears  that,  when  the  general  point 
again  came  before  Sir  «7.  Leach,  in  Piercy  v.  BobertSj  he  did  not  choose  to 
decide  it  without  conferring  with  some  of  the  Judges  of  the  Courts  of 
Common  Law.  He  did  confer  with  them,  and  their  Opinion  was  that  the 
Provision  made  by  the  Statute,  was  to  be  considered  as  made  for  the  bene- 
fit of  the  Creditors  alone,  and  that  it  was  not  competent  to  the  Defendants 
to  take  advant  ige  of  the  objectbn  that  the  Suit  had  been  instituted  with* 
out  the  Consent  of  the  Creditors :  that  Opinion  was  in  conformity  to  the 
Decision  in  Dance  v.  Wyatt,  and  Doe  v.  Spencer, 

It  could  not  be  the  intention  of  the  Legislature  to  prevent  the 
Assignee  of  an  Insolvent  Debtor  from  immediately  "filing  a  Bill ;     [  ""321  ] 

(a)  2  Sim.  &  Stn.  265.  (6)  2  Ding.  203.  (c)  2  OI7VI.  h  Jam.  245. 

(d)  2  Youn.  &  Jcrr.  475.  (e)  AnU,  Vol.  II.  p.  469.  (/)  •  Tonn.  4  Jenr.  378. 

[g)  6  Bing.  486.  (A)  Ante,  Yo?.  V.  p.  891.  (1)  1  M>1.  4  Keen,  4. 

(Ic)  r  Barn.  A  Cms.  4A1.  4^)  5JBKii4AU.4iia.  4«)  J  Biaf  .  208. 
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for  there  might  be  a  ca8e  in  which  any  delay  would  be  attended  with  the 
total  destruction  of  the  Property,  as,  for  instance,  a  case  of  Waste. 

My  opinion  is  that  the  Flea  ought  to  be  over-ruled,  but  without  Costs, 
owing  to  the  conflict  of  Authorities,  and  because  the  Plaintiff  has  thought 
proper  to  allege,  in  his  Bill,  that  the  consent  and  approbation  of  the  Credi- 
tors and  of  the  Court  had  been  obtained. 


Hasluck  t'.  Stewabt. 

1886  :  S4th  July,— Praeftbs.— Procecs. 

Where  a  Defendant  has  been  served  with  a  SnbpoBna  under  S  4  8  W.  4,  c  83,  Personal  Kotioe 
most  be  given  to  him  before  any  snbsoqnent  Process  is  applied  for. 

Motion  for  an  Attachment  for  want  of  Answer  against  a  Defendant  resi* 

dent  in  Scotland,  who  had  been  served  with  a  Subpoena,  under  2  &  3  Will. 

4,  c.  38  (a),  and  had  appeared  to  the  Bill. 

The  question  was,  whether  Notice  of  the  Motion  ought  to  have  been  giTen 

to  the  Defendant. 

Mr.  Koej  for  the  Pliuntiff. 

Mr.  Jacobs  for  the  Defendant 

The  Vice- Chancellor  said,  he  would  confer  with  the  MaUer  of  the  RolU 
upon  the  subject. 

On  a  subsequent  day  His  Homr  siud  that  he  had  consulted  the  Master  of 

the  ItollSj  and  that  they  were  both  of  opinion  that,  where  a  Defendant  had 

been  seryed  with  a  Subpoena  under  the  Act,  no  subsequent  Process  ought 

to  be  granted,   except  upon  a  Motion  of  which  Personal  Notice  had  been 

given  to  the  Defendimt. 


[  *322  ]        ^A.TTOBKET-GlNERAL  V.  ThR  CORPORATION  OV  BOCHBSTBR. 

Aptbr  the  Report  of  this  Case  (on^,  p.  278)  was  sent  to  press,  the  Re- 
porter was  referred  to  the  afker-mentioned  Acts  of  Parliament,  from  which 
it  appears  that  Lepers  and  Bedridden  people,  were  authorised  to  appoint 
persons  called  Proctors,  to  gather  Alms  for  their  relief.  See  1  Edw.  6,  c. 
8, 8. 19  ;  3  &  4  Edw.  6,  o.  16,  s.  7. 

In  14  Eliz.  c.  5,  (for  the  punishment  of  Vagabonds)  Persons  ibat  be,  or 

(a)  See  ParJbr  T.  I&yc^  aim  Vol  y.  p.  MS. 
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atter  ihemselves  to  be  Proctors^  going  about  the  coontry,  without  snffioient 
authority  derived  from  the  Queen,  are  mentioned  as  offenders  within  the 
Act,  8.  5. 

BufTi  probably  alludes  to  them,  when  he  mentions,  as  one  description  of 
Persons  who  are  to  be  deemed  Rogues  and  Vagabonds :  *^  Persons  going 
about  as  Collectors  for  Prisons,  Ghiols  or  Hospitals."  See  Bum's  Just.  vol. 
4,  p.  412,  18th  edit. 

WatUf  the  founder  of  the  Charity,  was  Recorder  of  BoehciUr. 


Wn>  07  PABT  n.   VOL.   YI. 
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BXFORB  THB 


VICE-CHANCELLOK. 


MOORB  V.   liANOrORD  AKD  WiFB. 


18S5:  6ih  Mj^'-'ExetpiUmB, 

If  one  general  exception  is  taken  to  the  liaster's  Certificate,  ApproTing  of  Interrogatoriet  on* 

der  a  Decree,  and  the  Court  is  of  opinion  that  one  onlj  of  the  Intenogatoiies  oagbt  not  lo 

hare  been  approved  of,  the  Exception  mrill  be  allowed. 
Inttrrogatoriet, — ^If,  in  a  Creditor's  Snit,  a  Decree  is  made  in  thensnal  form,  no  special  Intet^ 

rogatory  for  the  examination  of  the  Defendants,  ought  to  be  allowed,  although  a  Case  for  di« 

rccting  special  Inquiries,  is  made  on  the  Record. 

This  was  a  Suit  on  bcbalf  of  tbe  Creditors  of  J.  W.  Watersy  deceased, 
against  Mr.  and  Mrs.  Langfard^  the  latter  being  the  Administratrix  of  the 
deceased. 

The  Bill  charged  tbe  Defendants  with  miscondact  in  the  administration  of 
the  Assets,  and,  in  addition  to  the  usual  prayer,  asked  that  Mr.  Longford 
might  be  ordered  to  paj  the  Costs  of  the  Suit,  in  caso  the  Intestate's  Estate 
should  be  insufficient  to  pay  the  same  together  with  the  Debts  and  Funeral 
Expenses. 

The  Defendants,  by  their  Answer,  admitted  that  since  the  Bill  was  filed 
they  had  paid  three  of  the  Intestate's  simple  contract  Debts,  to  the  amount 
of  212^.  IO9.  9(2.,  and  had  expended  tbe  residue  of  the  Assets  which  re- 
mained in  their  bands,  in  obtaining  the  Letters  of  Administration. 
[  *824  ]        *The  Decree  neither  contained  any  declaration,  nor  any  spe* 
cial  inquiries,  but  was  in  the  usual  form. 

The  Master  allowed  certain ,  Interrogatories  for  the  examination  of  the 
Defendants  pursuant  to  the  Decree ;  the  two  first  and  the  last  of  which  were 
the  common  Interrogatories  for  the  examination  of  personal  Bepresenca. 
tives ;  but  the  third  was  special,  and  asked  whether  the  Defendants  had  not, 
iinco  the  filing  of  the  Bill,  paid  any  and  what  Debts  of  the  Intestate,  and 
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to  whom,  and  for  what  reasons,  and  on  what  accounts  the  same  were  due ; 
and  whether  such  Debts  wore  really  due,  and  whether  such  Payments  ivere 
not  made,  voluntarily^  to  Relations  or  Connections  of  the  Defendants,  with- 
out any  proceedings  or  applications  to  obtain  payment,  and  for  the  purpose 
of  defeating  the  Plaintiff  in  this  Suit,  and  under  some  Agreement  or  under- 
standing that  the  sums  paid  should  be  returned.  Tho  Interrogatory  then 
inquired  after  Letters  and  other  Papers,  in  the  Defendant's  possession,  re- 
lating to  the  matters  thereby  inquired  after,  and  required  the  Defendants  to 
set  forth  a  list  of  them,  and  to  set  forth  the  purport  of  such  of  them  as  they 
had  destroyed. 

The  Defendants  excepted  to  tho  Master^s  Certificate,  in  the  following 
terms : 

^'  For  that  the  said  Master  has,  by  his  Certificate,  certified  that,  in  pur- 
suance of  the  Decree  made  in  ttiis  Cause,  dated  the  21st  December  1831, 
he  had  settled  and  allowed  the  following;  Interrogatories  for  the  examination 
of  the  Defendants."  All  the  Interrogatories  were  then  set  forth,  at  full 
length ;  and  the  Exceptions  concluded  as  follows : 

•'*  Whorcas  the  said  Master  ought  not  to  have  allowed  such  [  •SSS  ] 
Interrogatories." 

Mr.  Wakefield  and  Mr.  JT.  Parker,  in  support  of  tho  Exception,  contend- 
ed that  the  Decree  being  the  common  Decree  in  a  Creditor's  Suit,  the  third 
Interrogatory,  to  which  alone  they  objected,  ought  not  to  have  been  allowed. 

Mr.  Knight  and  Mr.  James,  for  the  Plaintiff,  said  that  the  Exception  ex- 
tended to  all  Khe  Interrogatories,  and  as  it  had  been  admitted  that  tho  Mat- 
ter was  right  in  allowing  three  of  them,  tho  Exception  covered  too  much, 
and  ought,  therefore,  to  bo  overruled.  Pearson  v.  Kaapp  (a)  ;  Hodges  v. 
Salomons  (6)  ;  Ch-een  v.  Weaver  (c). 

Secondly :  that  tho  third  Interrogatory  was  proper  in  consequence  of 
the  payments  made,  by  the  Defendants,  to  Creditors  of  tho  Intestate,  after 
the  Bill  was  filed  :  that,  after  Bill  filed,  the  Personal  Representative  could 
not  prefer  any  Creditors ;  that,  at  any  rate,  such  preference  was  open  to 
suspicion,  and  justified  the  Interrogatory. 

Mr.  Wakefield,  in  reply,  said  that  the  Case  appearing  on  the  Record 
and  no  special  Inquiries  being  directed  by  the  Decree,  it  was  improper  and 
irregular  to  exhibit  a  special  Interrogatory:  that  a  Personal  Representative 
had  a  right  to  prefer  a  Creditor,  after  Bill  filed  and  at  any  time  before  a 
Decree ;  Malihy  v.  Russell  (d) :  that  the  Cases  cited  turned  on 
the  grammatical  construction  *of  particular  Exception,  and  did  [  *826  ] 
not  decide  that  several  matters  or  objections  might  not  be  includ- 

(a)  1  MyL  &  Keen,  818.  {c)AnU,  Vol,  I.  p.  404. 

(6)  1  Cox,  849.  {d)  8  Sim.  &  Sta.  887. 
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ed  in  one  Exception,  as  was  evidenced  by  the  leave  repeatedly  given  to  amend 
the  Exception  to  ivhich  the  objection  applied,  by  adding  such  words  as,  "  or 
some  or  one  of  such  particulars,"  which  had  been  done  in  some  of  the 
Cases  cited,  and  in  the  recent  Case  of  Eussell  v.  Dight^  before  Sir  John 
Leach^  Master  of  the  Rolls,  in  Hilary  Term  1834,  in  CarboneU  v.  Bessell^ 
before  The  present  Vice-Chancellor  in  the  same  year,  and  in  Oompertz  v. 
Best^  before  Lord  Lyndhurstj  Chief  Baron,  in  December  1831,  that,  if 
the  Exception  was  that  the  Master  was  wrong  in  all  and  each  particular, 
then,  if  he  was  right  in  any  particular,  the  Exception  failed  ;  but  if,  as  in 
this  Case,  the  Exception  was  that  th^  Master  ought  not  to  have  allowed  such 
Interrogatories,  then,  if  the  Master  had  improperly  allowed  any,  or  any 
part  of  any  Interrogatory,  the  Exception  was  good. 

The  Vicb-Chancellor  : 

With  respect  to  the  question  of  Form,  I  think  that  it  sufficiently  appears, 
by  the  Judgments  in  the  -Cases  of  Green  v.  Weaver j  and  Pearson  v.  Knapp, 
that  the  Decisions  of  the  Judges  depended  on  the  Form  in  which  the  Ex- 
ceptions were  framed,  and  that  they  decided  on  the  Form.  Those  Decisions 
do  not  afford  any  such  general  Rule  as  appears,  at  first  sight,  to  be  laid 
down  by  Lord  Alvanley^  M.  R.,  in  Hodges  v.  SahmoMy  and  the  Case  of 
Bailey  v.  Timperon  (e),  decided  on  the  Slst  January  1827,  which  is  men- 
tioned in  a  note  in  my  own  copy  of  Cox^s  Reports. 

If  the  Master  allows  all  the  Excepdons,  and  the  Exception  to 
[  *327  ]  his  Report,  it  is  because  he  ought  not  to  have  ^allowed  all  of  them, 
the  party  exdepting  will  succeed  if  he  shows  that  the  Master  was 
wrong  in  allowing  one  ;  but,  if  the  Exception  is  because  the  Master  ought 
not  to  have  allowed  any,  then,  if  one  was  proper  to  be  allowed,  the  general 
Exception  fails  as  to  all :  and  the  distincdon  appears  to  me  so  obvious,  that 
I  cannot  conceive  that  any  person  could  have  any  doubt  on  the  subject.  I 
am  of  opinion,  therefore,  that  the  Exception  in  this  Case  is  right  in  Form. 

The  next  question  is,  whether  the  Master  was  right  in  allowing  the  third 
Interrogatory.  It  struck  me,  when  I  first  read  that  Interrogatory,  that  it 
was  in  such  a  Form  as  I  never  saw  before,  aad  that,  if  it  wore  generally 
followed,  a  trap  would  be  laid  for  a  man's  conscience.  This  is  one  reason 
why  I  do  not  feel  inclined  to  support  it.  Besides,  I  doubt  very  much,  if  a 
Decree  in  a  Creditor's  Suit  be  made  in  the  common  Form,  whether  auy 
such  Interrogatory  ought  to  be  allowed  at  all.  At  all  events,  this  Interog- 
atory  ought  to  be  modified  or  allowed  in  part  only  :  and,  consequently,  I 
shall  refer  it  back  to  the  Master  to  review  bis  Certificate,  eo  far  as  the 
third  I  nterrogatory  is  concerned. 

Oi)  R^.  Lib.  ▲.  1S26.  fol.  «n. 


CASES  IN  CHANCERY.  829 


183S.— Tjthorleigh  t.  Harbin. 


Walton  v.  Mbrry. 

18S5:  24th  JSoY.-^Praetice.^Infant  irttMiee.—CMatnietiim  of  II  Geo.  4  and  I  Will.  A.  e.60. 
^here  the  Court,  in  any  procfcding  in  a  Caose  declarca  a  Party  to  be  a  Trustee  ivithin  11 
Geo.  4  Ik  I  WtlL  4  c.  60,  it  may,  by  the  same  Order,  directs  a  Conveyance  to  be  made. 

The  Question  in  this  Case  was,  whether,  under  11  Geo.  4  and  1  Will.  4, 
c.  60,  s.  11,  the  Infant  Heir  of  a  Vendor  cguld  be  ordered,  by  thcD  ecree, 
to  convey  to  tho  Purchaser,  or  whether  the  Order  must  not  be  obtained  by 
Petition. 

Mr.  Webster  contended  that  a  Petition  was  not  necessary. 

Mr.  James  RusBell^  conirhj  referred  to  Felhwee  v.  Till  (a),  and  Pry- 
that  eh  v.  Havard  ((2). 

The  Vice-Chaneellor  said  he  was  of  opinion,  on  the  first  words  of  the 
Section,  that,  where  the  Court,  in  any  proceeding  in  a  Cause,  declares  a 
Party  to  be  a  Trustee,  it  may,  by  the  same  Order,  direct  a  Conveyance  to 
be  made. 


•Ttfherleiqh  v.  Hakbin.  [  •829  ] 

ItSf:  S4t]iKov.— TFt//.-*-CbiMlniortbii. 

Testator  devised  an  Estate  to  Trastees,  in  Trast  for  R.  T.  for  Life,  and  after  the  death  of  R. 
T.,  in  Trust  to  convey  the  Estate  unto,  between  or  amongst  all  and  c\'cry  and  such  one  or 
more  of  the  Child  or  ChUdrcn  of  22.  T,,  who  should  be  living  at  his  decease,  and  the  Issue 
of  such  of  them  as  should  be  then  dead  leaving  Issue,  such  Issue  to  take  between  or  amongst 
them  the  Shore  which  their  Parent  or  Parenta  would  have  been  entitled  to  if  then  living. 
R,  T,  survived  tho  Testator,  and  died  leaving  several  Children  and  the  Issue  of  another 
Child  who  was  dead  at  the  data  of  the  Will.  Held  that  such  Issue  were  entitled  to  take, 
amongst  them,  an  equal  Share  of  the  Estata  with  the  surviving  Children. 

Thomas  TYTHBRLBiaH,  by  his  Will  dated  the  8th  of  February  1830,  de- 
vised  to  Trustees  and  their  Heirs  his  Estate  in  the  Parish  of  Yeovil :  ''  Upon 
Trust  that  my  said  Trustees,  or  the  Survivors  or  Survivor  of  them,  his  Heirs, 
Executors  or  Administrators  do  and  shall,  at  their  or  his  discretion,  demise 
or  lease  the  said  Estate,  Lands  and  Premises,  for  such  terms,  and  in  such 
manner  as  they  or  he  shall  think  proper  and  most  for  the  benefit  of  the  said 
Estate,  and  upon  Trust  to  receive  the  Bents,  Issues  and  Profits  and  yearly 
Proceeds  thereof,  as  the  same  shall  respectively  become  due  and  payable 
and  be  received,  and  pay  the  same  unto  my  Brother  Robert  Tytherleigh 

(a)  Aa^f  VoL  V.  p.  SI9.  t*)  ^«»  P-  •• 
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during  bis  Life,  by  half-yearly  payments,  for  his  own  use  and  benefit,  bnt 
not  by  way  of  anticipation  ;  and,  from  and  immediately  after  the  decease  of 
the  said  Robert  Tytherleigh^  then  upon  Trust  that  they  my  said  Trustees,  or 
the  Survivors  or  Survivor  of  them,  bis  Heirs,  Executors  or  Administrators^ 
do  and  shall  convey,  assign,  transfer  and  make  over  the  said  Estate,  Lands 
and  Premises  unto,  or  between  or  amongst  all  and  every,  and  such  one  or 
more  of  the  Child  or  Children  of  the  said  Robert  Tyiherhigh  who  shall  be 
living  at  the  time  of  his  decease,  and  the  Issue  of  such  of  them  as  shall  be 
then  dead  leaving  Issne^  such  Is*suc  to  take  between  or  amongst  them  the 
Share  only  which  their  Parents  or  Parent  would  have  been  en- 
[  •380  ]  titled  •to  if  then  living^  their  Heirs,  Executors  and  Administra- 
tors, as  Tenants  in  Common  and  not  as  Joint  Tenants,  to  and  for 
their  own  absolute  use  and  benefit. 

The  Testator  died  on  the  23d  of  December  1833. 

Robert  Tytherleigh  died  on  the  15th  of  February  1834,  leaving  the  Plain- 
tiffs his  only  Children  him  surviving,  and  without  having  had  any  Child  who 
died  leaving  Issue  since  the  date  of  the  Will. 

The  Plaintiffs,  conceiving  that  they  were  the  only  persons  beneficially  in- 
terested in  the  Estate,  agreed  to  sell  it  to  the  Defendant,  who  refused  to 
complete  his  Purchase,  alleging  that  the  Issue  of  James  Tytherleigh,  (a 
Child  of  Robert  Tytherleigh,  who  died  before  the  date  of  the  Will),  were 
entitled,  under*'it,  to  the  Share  which  their  deceased  Father  would  havo 
taken  in  the  Estate,  if  he  had  been  living  at  the  death  of  Robert  Tytherleigh, 
The  Plaintiffs,  however,  contended  that  James  Tytherleigh  having  died  pre- 
viously to  the  date  of  the  Will,  his  Issue  were,  according  to  the  truo  con. 
struction  of  the  Will,  excluded  from  any  Share  or  Interest  in  the  Estate. 

The  Bill  prayed  for  a  Specific  Performance  of  the  Agreement. 

The  Parties  having  agreed  to  abide  by  the  decision  of  the  Court, 

Mr.  Knight  and  Mr.  Amphleit,  for  the  Plaintiffs,  said  that  the  Children 
of  Robert  Tytherleigh  living  at  his  decease,  were  the  primary  Devisees,  and 
that  nothing  was  given  to  their    Issue,   except  by    way    of 
[  •SSI  ]     •substitution ;  and.  consequently,  as  James  Tytherleigh  died  be- 
fore the  date  of  the  Will,  his  Issue  could  not  be  entitled  to  any 
Interest  in  the  Estate.     Christopherson  v.  Naylor  (a)  ;  Thomhill  v.  Thorn- 
kill  (6)  ;  Butter  v.  Ommaney  (c)  :   Waughv.  IVaugh  (d). 
Mr.  Kindtrsley  and  Mr.  Berrey,  for  the  Defendant : 

In  this  Case  there  is  a  substantive,  original  Gift  to  the  Children  and  the 
Issue  of  deceased  Children  of  Robert  Tytherleigh.  In  Christopherson  v. 
Naylor,  there  was  a  substantive  Gift  to  the  Children  only.  So,  in  Thomhill 
y.  Thomhill,  the  Nephews  and  Nieces  of  the  Testator  were,  alone,  the  pri- 

(a)  1  M<r.  8S0.  (6)  4  Madd.  387.  (c)  4  Bnss.  70.  (d)  %  H7L  &  Eten,  41. 
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marv  Legatees  :  and,  in  Butter  v.  Ommaney^  there  was  no  original  Gift  to 
the  Children  of  the  Testator's  Brothers  and  Sisters. 

According  to  the  reasoning  of  Sir  John  Ltach^  Master  of  the  Rolls,  in 

Wau(jh  V.  Waugh^  Eleanor  Waugh  ought  to  have   taken  a  Share  in  the 

5,000Z. ;  for  her  Father  would  have  taken,  if  he  had  been  living.     Here  the 

words  are,  "  If  then  living ;"  and  Jame$   Tytherleigh  would  have  taken  a 

Sluire  if  he  had  been  living  at  the  death  of  Robert  Tytherleigh. 

Mr.  Knightj  in  reply  : 

No  Case  can  be  produced  in  which,  under  a  Devise  of  this  description, 
the  Issue  of  a  pre-deceased  Child  have  been  admitted  to  a  Share.  The 
Testator  had  in  mind  a  Child  or  Children  then  living  Bj  the 
words :  "  The  Issue  of  such  of  them  as  shall  be  then  dead,"  *\\e  [  •8?2  1 
could  not  mean  the  Issue  of  a  Child  or  Children,  who  could  not, 
by  any  possibility,  take.  The  Case  turns  on  this  :  was  it  or  was  it  not  sab* 
stitution  that  was  intended  ?  The  Issue  were  to  take  only  what  the  Parent 
would  have  taken  if  then  living,  and  the  deceased  Child  could  not  have 

taken. 

The  ViceChancellob : 
In  this  Case  there  is  an  original  substantive  Gift  to  tho  Child  or  Children 
of  Bobert  Tytherleigh  living  at  the  time  of  his  decease  and  the  Issue  of  such 
of  them  as  should  be  then  dead  leaving  Issue  ;  and  I  think  that  the  word 
"  them"  means  nothing  more  than  *•  Child  or  Children.'*  This  Case,  there- 
fore differs  from  the  first  three  Cases  cited  for  the  Plaintiffs.  The  Testator 
then  says  :  ^^  Such  Issue  to  take,  between  or  amongst  them,  the  Share  only 
which  their  Parent  or  Parents  would  have  been  entitled  to,  if  then  living." 
These  words  were  necessary  in  order  to  show  what  Share  the  Issue  of  a 
deceased  Child  were  to  take  amongst  them  ;  for,  if  there  had  been  two  sur- 
vivin'^  Children  and  Ten  Children  of  a  deceased  Child,  and  those  words  had 
not  been  used,  there  might  havo  been  a  question  whether  each  of  the  ten 
Grandchildren  was  not  entitled  to  an  equal   Share  with  the  two  surviving 

Children. 

In  Waugh  v.  Waugh  the  Decision  might,  I  think,  have  been  supported 
on  tho  ground  that  the  Testator,  by  making  a  separate  Provision  for  Eleanor 
Waugh  in  a  subsequent  part  of  his  Will,  had  shown  an  intention  to  exclude 
her  from  any  Share  of  the  5,O00Z.,  and  thereby  had,  himself,  put  a  construc- 
tion on  tho  language  which  he  had  previously  used. 

•I  think  that  I  am  not  overruling  Waugh  v.  Waugh^  or  any  of    [  •338  ) 
the  other  Cases  that  havo  been  cited,  if  I  hold,  merely  on  the 
lan'^'ia'^o  of  this  Testator,  that  the  Issue  of  tho  deceased  Child  are  entitled 
to  take. 
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Kemblb  V.  Kean.  (a) 

1829  :  Ist  December. — Jurisdiction, — Agreement-^Injundian. 

The  Proprietors  of  Covent  garden  Theatre  agreed  \vith  an  Actor,  that  ho  shoald  act  for 
T\Tentjr-foar  Nights,  during  a  certain  Period  of  Time,  at  their  Theatre,  and  that,  in  the 
meantime,  he  sliould  not  act  at  any  other  Place  in  London.  Held  that  the  Court  cannot 
enforce  the  positive  part  of  the  Contract,  and  therefore,  it  will  not  restrain  by  Injunction  a 
breach  of  the  negative  Part. 

In  February  1828  an  Agreement  in  writing  to  the  following  effect,  was 
made  between  the  Plaintiffs,  who  were  the  Proprietors  of  Covent-garden 
Theatre,  and  the  Defendant,  a  celebrated  Actor:  that  the  Defendant  should 
act  at  the  Theatre  for  24  Nights,  at  a  Salary  of  50Z.  for  each  Night :  that 
the  Engagement  should  commence  on  the  1st  October,  and  conclude  before 
Christmas  then  next :  that  the  Defendant  should  give  the  preference,  to  the 
Plaintiffd,  in  the  renewal  of  an  Engagement,  and  should  not  perform  at  any 
other  Theatre  in  London  during  the  period  of  his  Engagement. 

The  Defendant,  accordingly,  acted  16  Nights  ;  but  was  unable  to  com- 
plete his  Engagement  before  Christmas  1828,  in  consequence  of  an  accident 
that  happened  to  the  Gas-works  in  the  Theatre.  An  Agreement  was  then 
made  between  the  Parties,  for  a  new  Engagement  to  commence  after  Christ- 
mas 1828,  for  12  Nights  performance,  (instead  of  the  eight  that 
[  *S84  ]  remained  under  the  *£irst  Engagement)  upon  the  same  terms  as 
before.  The  Defendant,  accordingly,  acted  on  the  Nights  of  the 
5th  and  8th  of  January  1829,  and  was  to  have  acted  again  on  the  12tfa, 
but,  on  that  Night,  he  was  unable  to  appear  before  the  Public.  Shortly  Af- 
terwards, the  Defendant  having  expressed  a  wish  to  suspend  his  parformance 
in  London  and  retire  into  the  Country  to  recruit  his  Health  and  study  some 
new  Parts,  the  Plaintiff  Kemble  informed  him,  by  Letter  dated  the  21st 
January  1829,  that  the  Plaintiffs  acceded  to  his  Wish,  it  being  understood 
that  be  would  be  ready,  on  the  commencement  of  the  Season  1880-31,  to 
return,  when  required,  to  his  Engagement,  of  which  10  Nights  remained 
uncompleted,  and  that,  in  the  meantime,  he  was  not  to  act  in  London.  The 
Defendant  wrote  an  Answer  to  this  Letter,  on  the  22d  of  January,  stating 
that  he  accepted  the  Proposals  made  by  the  Plaintiffs. 

In  November  1830,  the  Defendant  returned  to  London^  and,  shortly  af- 
terwards, entered  into  an  Engagement  to  act  at  Drury-lane  Theatre ;  upon 

*  A  Report  of  thit  Gate,  which  was  omitted  in  its  proper  place,  is  now  giren,  as  it  was  re- 
ferred to  and  madi  ohser?od  npon  in  the  next  Case.  The  Reporter  had  no  Notes  of  the  Ar- 
goments.  The  Jadgment  was  Uken  from  a  Short-hand  Writer's  Notes,  which  Tha  Vtot-ChMt^ 
cdlor  perused  on  tha  having  of  tha  next  Case,  and  said  were  correct. 
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which  the  Bill  ia  this  cause  was  filed,  praying  that  the  Defendaot  might  be 
decreed  specifically  to  perforni  his  Agreement  with  the  Plaintiffii,  contained 
in  the  Letter  of  the  21st  of  January  1829,  and  that,  in  the  meantime,  he 
might  be  restrained  from  acting  at  DruryAane  Theatre,  or  at  any  other 
Place  in  London. 

On  the  2Sth  of  November,  Lord  Lyndkunt^  C,  granted  an  Injunction, 
tx  parte  J  restraining  the  Defendant  from  acting  at  Druxtf-hme  or  any  other 
Place  in  London^  until  he  shonld  have  acted  10  Nights  at  Covent-yarden, 
with  Liberty  to  the  Defendant  to  move  to  dissolve  the  Injunction  before  The 
Vtce-  Chancellor. 

The  Motion  to  dissolve  was  now  made  by  Mr.  Knight  and  Mr.  Wright, 
and  opposed  by  Mr.  Pemberton. 
The  Vice-Chakcellor  : 

The  Agreement  in  question  is  such  an  one  as  this  Court  cannot  perform. 

In  the  case  of  a  mere  Contract  between  two  persons  who  are  both  carry- 
ing  on  the  same  trade,  that  one  shall  not  canyon  his  trade  within  a  limited 
distance  in  which  the  Party  contracted  with  intends  to  carry  on  his  trade, 
the  whole  Agreement  is  of  so  genuine  a  kind,  that  the  Court  would  enforce 
the  Performance  of  the  Agreement  by  restridning  the  Party,  by  Injunction, 
from  breaking  the  Agreement  so  made. 

In  the  Case  where  the  Parties  are  Partners,  and  one  of  the  Partners  con- 
tracts that  he  shall  exert  himself  for  the  benefit  of  the  Partnership,  though 
the  Court,  it  is  true,  cannot  compel  a  Specific  Performance  of  that  part  of 
the  Agreement,  yet,  there  being  a  Partnership  subsisting,  the  Court  will  re- 
strain that  Party  (if  he  has  covenanted  that  be  will  not  eaory  on  the  same 
trade  with  other  Persons)  from  breaking  that  part  of  the  Agreement.  That 
is  in  case  of  a  Partnership. 

In  the  Case  of  Morris  v.   Colman  (a),  the  Bill  was  filed  by  Morri$ 
against  Colman^  for  the  purpose  of  having  a  question  upon  the  Articles  of 
Partnership,  determined,  and  for  restraining  Colman  from  doing 
many  acts  which  he  was  disposed  to  do ;  and  I  think,  in  that^case     [  ^836  ] 
(for  I  was  Counsel  for  Colman  from  the  beginning  to  the  end),  * 

that  Colman  always  stood  on  the  defensive.  The  only  question  was  whether 
ColwMh  should  be  at  liberty  to  do  certain  acts  which  he  insisted  he  was  at 
liberty  to  do,  and  Morris  contended  he  was  not  Now  I  apprehend  that 
what  Lord  JEldon  says,  in  ^ving  his  Judgment  upon  that  point,  must  be  taken 
with  reference  to  the  subject  that  was  before  him  :  and  I  perfectly  well  recol- 
lect the  time  when  the  Injunction  was  granted  to  restrain  Mr.  Colmany 
but  I  am  not  qmte  sure  it  is  exactly  in  the  way  in  which  the  Report  repr»- 
aaats ;  but  Coknan  insisted,  gMunrally,  timthe  had  a  right  to  write  Dimmatie 

(a)  la  Vet.  487. 
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Pieces  for  other  Theatres  ;  and  then  there  was  an  Injunction  granted  to  re- 
strain the  Representation  of  one  of  the  Pieces  which  he  had  written,  and 
which  was  intended  to  bo  represented,  I  think,  at  Covent-garden  Theatre. 
In  the  Argument  it  was  said  that  the  particular  Provision  which  is  stated  in 
the  Case,  was  a  Provision  restraining  Caiman  from  writing  Dramatic  Pieces 
for  any  other  Theatre ;  and,  in  the  Argument,  it  was  said,  by  the  Counsel 
for  the  Plaintiff,  that  that  Provision  was  no  more  against  public  policy  than  a 
Stipulation  that  Mr.  Garrick  should  not  perform  at  any  other  Theatre  than 
that  at  which  he  was  engaged,  would  have  been.  Now,  with  reference  to 
what  was  said,  by  Counsel,  upon  arguing  the  Case  of  a  Partnership,  Lord 
UldonsQ.js:  "If  Mr.  Garrick  was  now  living,  would  it  be  unreasonable 
that  he  should  contract  with  Mr.  Colman  to  perform  only  at  the  Haymarket 
Theatre,  and  Mr.  Colman  with  him  to  write  for  that  Theatre  alone.  Why 
should  they  not  thus  engage  for  the  talents  of  each  other  ?"  That  mode  of 
putting  the  question  appears  to  me  to  show  that  Lord  Eldon  is  speaking  of  a 
Case  where  the  Parties  are  in  Partnership  together ;  because  it 
[  •337  ]  would  be  a  *strange  thing  that  one  should  contract  to  perform 
only  at  the  Haymarket  Theatre,  and  the  other,  to  write  for  that 
Theatre  alone,  except  in  the  Case  of  a  Partnership,  where  both  Parties 
would  be  exerting  themselves  for  their  mutual  benefit ;  because,  if  ihey 
were  not  in  Partnership,  the  effect  of  such  an  Agreement  might  be  that 
neither  might  exert  his  talents  at  all.  In  this  Case,  however,  there  is  no 
Partnership  whatever  between  the  Proprietors  of  Covent-garden  Theatre 
and  Mr.  Kean  ;  but  the  Contract  is  nothing  more  than  this,  that  Mr.  Kean 
shall,  for  a  given  Remuneration,  act  a  certain  number  of  Nights  at  Covent- 
garden  Theatre,  with  a  Proviso  that,  in  the  meantime  he  shall  not  act  at  any 
other  Theatre ;  and  it  is  quite  clear  that  this  Bill  is  filed  for  the  purpose  of 
having  the  Performance  of  an  Agreement  with  regard  to  his  Contract  to  act. 

[His  Sonar  here  stated  the  substance  of  the  Bill,  and  then  proceeded  :] 
— So  that  it  was  an  Agreement  to  act  at  Covent-garden  Theatre,  a  certain 
nnmber  of  Nights  in  the  Season  1830-81,  and  that,  in  the  meantime,  the 
Defendant  should  not  act  in  London :  and  the  Bill  is  filed  for  the  purpose  of 
enforcing  the  performance  of  that  Agreement,  which  mainly  consists  in  the 
fiiot  of  his  acting  ;  and  it  appears  to  me,  that  it  is  utterly  impossible  that 
thifl  Court  can  execute  such  an  Agreement. 

In  the  first  place,  independently  of  the  difficulty  of  compelling  a  man  to 
act,  there  is  no  time  stated ;  and  it  is  not  stated  in  what  Characters  he  shall 
act;  and  the  thing  is,  altogether,  so  loose  that  it  is  perfectly  impossible  for 
the  Court  to  determine  upon  what  scheme  of  things  Mr.  Kean  shall  per- 
form his  Agreement.  There  can  be  no  prospective  declaration  or  direc- 
tion of  the  Court,  as  to  the  performance  of  the  Agreement;  and,  sup- 
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posing  *Mr.  Kean  should  resist,  how  'is  such  an  Agreement  to  [  *338  ] 
be  performed  by  the  Court  ?  Sequestration  is  out  of  the  ques- 
tion ;  and  can  it  be  said  that  a  mnn  can  be  compelled  to  perform  an  Agree* 
ment  to  act  at  a  Theatre  by  this  Court  sending  him  to  the  Fleet  for  refusing 
to  act  at  all  ?  There  is  no  metliod  of  arriving  at  that  which  is  the  sub- 
stance of  the  Contract  between  the  parties,  by  means  of  any  process  which 
this  Court  is  enabled  to  issue  ;  and  therefore  (unless  there  is  some  positive 
authority  to  the  contrary)  my  opinion  is  that,  where  the  Agreement  is  main- 
ly and  substantially  of  an  active  nature,  and  is  so  undetermined  that  it  is 
impossible  to  have  performance  of  it  in  this  Court,  and  it  is  only  guarded  by 
a  negative  Provision^  this  Court  will  leave  the  parties,  altogether,  to  a  Court 
of  Law,  and  will  not  give  partial  relief  by  enforcing  only  a  negative  stipula- 
tion. I  think,  for  the  reasons  which  I  have  statod,  that  what  Lord  Eldan 
has  said  in  the  case  of  Morris  v.  Colman  bears  upon  this  Case. 

In  Clark  v.  Price  (6)  (in  which,  also,  I  was  of  Counsel,)  there  was  a 
positive  stipulation  by  Price,  that  he  would  write  Reports  for  Clarke  the 
Bookseller.  Lord  Eldan  says,  in  his  Judgment  upon  that  Case,  "  The 
Case  of  Morris  v.  Colman  is  essentially  different  from  the  present.  In  that 
Case,  Morris,  Colman  and  other  Persons  were  engaged  in  a  PartnersJup 
in  the  Haymarket  Theatre,  which  was  to  have  continuance  for  a  very  long 
period,  as  long  indeed  as  the  Theatre  should  exist.  Colman  had  entered 
into  an  Agreement  which  I  was  very  unwilling  to  enforce,  not  that  he  would 
write  for  the  Haymarket  Theatre,  but  that  he  would  not  write  for 
any  other  Theatre.  It  appeared  to  me  that  the  Court  •could  en-  [  •SSO  ] 
force  that  Agreement  by  restraining  him  from  writing  for  any 
other  Theatre.  The  Court  could  not  compel  him  to  write  for  the  Haymarket 
Theatre ;  but  it  did  the  only  thing  in  its  power,  it  induced  him,  indirectly, 
to  do  one  thing  by  prohibiting  him  from  doing  another.  There  was  an  ex- 
press Covenant  on  his  part,  contained  in  the  Articles  of  Parttiership.  But 
the  terms  of  the  prayer  of  this  Bill  do  not  solve  the  difficulty  ;  for,  if  this 
Contract  is  one  which  the  Court  will  not  carry  into  execution,  the  Court  can- 
not, indirectly,  enforce  it  by  restraining  Mr.  Price  from  doing  some  other 
act."  His  Lordship  then  proceeds  to  observe  upon  the  express  terms  of  the 
Contract,  and  says  that  he  will  not,  in  that  case,  interfere  to  enforce  an  im- 
plied, negative  stipulation ;  for  that  is  the  utmost  that  can  be  made  of  his 
liordship's  observations  in  that  Case. 

For  the  reasons  which  I  have  stated,  I  am  of  opinion  that,  if  this  Cause 
were  now  being  heard,  and  the  Agreement  were  admitted  to  be  such  as  it 
appears  to  be,  this  Court  could  not  make  any  Decree,  but  must  dismiss  the 
Bill. 

I  should  be  extremely  unwilling  to  have  it  thought  that  I  am  setting  my 

{h)  %  J.  WUM>n*t  C.  C.  167. 
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and  obtained,  then,  and  in  either  of  the  said  Cases,  it  shall  be  lawfal  for  the 
said  James  Kimhertey  and    William  Kimberley  and  the  Survivor  of  them, 
ivholly  and  absolutely  to  dismiss  and   discharge  the  said   John  Richards 
Jennings   from    their   service,  and     to   discontinue    the   payment   of    the 
said  Salary  or  Wages  from   thenceforth,   or   else,    at   their   or  his  own 
option,   so   often   as   the   same   respectively   shall    happen,   it   shall   and 
may   bo  lawfal,   for  the   said   James  Kimberley   and    William  Kimhfr- 
ley   or    the    Survivor   of    them,    to   retain   the   said    Sum   or 
[  •SiS  ]     •Wages,  or  deduct  a  proportionate  part  thereof,  for  the  time  that 
such  incapacity  or  absence  or  neglect,  as  the  case  may  be,  shall 
endure,  to  and  for  their  own  use  and  benefit.     Provided  always,  and  it  is 
hereby  understooci,  agreed   and    declared,  between  and   by  the  said  Parties 
hereto,  that,  at  the  end  of  the  said  term  of  Six  Years^  tlie  said  Parties  here- 
to shall  be  and  become  Partners^  in  the  said  Business^  vjyon  such  Terms, 
Conditions  and  Restrictions  as  shall  be  mutually  agreed  tfpon  by  the  said 
James  Kimberley  and   William  Kimperley  and  John  Richards  Jennings. 
The  Bill  then  stated  that,  for  some  time  after  the  Agreement  was  made,  the 
Plaintiffs  employed  the  Defendant  to  travel  for  them,  in  various  parts  of  the 
Country,  in  the  way  of  their   Business,  in  selling  and  obtaining  orders  for 
Goods  and  Merchsindizes  in  which  they  dealt,  and  in  receiving  Monies  for 
the  same,  subject,  however,  to  such  directions  as  the  Plaintiffs  thought  prop- 
er, from  time  to  time,  to  give  him  :  that  the  Defendant  having  been  in  the 
employ  of  the  Plaintiffs  nearly  twelve  months,  had  become  acquainted  with 
their  mode  of  dealing  and  the  manner  in  which  they  transacted  their  Busi- 
ness, and  became  acquainted  with  their  Customers  on  the  different  Roads  or 
Joumics  whereon  they  had  employed  him,,  and  it  was,  therefore,  desirable 
that  they  should^  if  possible,  continue  him  in  the  discharge  of  his  allotted 
Duties :  that,  on  the  8th  of  January  1835,  the  Plaintiffs  and  Jennings  met 
at  Birmingham^  and  Jennings  expressed  his  desire,  to  the  Plaintifi,  to  pro- 
cure some  better  terms  as  to  the  promised  Partnership  with  them,  and  press- 
ed them  to  specify  what  proportion  of  the  Trade  he  should  have ;  but  the 
Plaintiffs  then  refused  to  comply  with  such  request,  and  informed  the  De- 
fendant that  that  subject  must  be  left  for  arrangement  when  the 
[  *844  ]     term  of  his  servitude  under  the  Articles  of  Agreement  ^should 
expire,  and  would  depend  upon  his  conduct  and  other  circum- 
stances in  the  meantime :  that  the  Defendant  left  the  Plaintifi  without  com- 
ing to  any  terms,  but,  on  the  following  day,  returned  and  informed  them 
that  he  only  wanted  a  Memorandum  saying  that  he  should  have  an  Interest 
in  the  Trade  on  the  expiration  of  his  servitude :  that  the  Plaintiflb,  with  the 
view  of  reconciling  the  Defendant  to  the  due  discharge  of  his  Duty,  and  to 
obviate  the  inconvenience  that  would  arise  from  the  suspennon  of  his  ser- 


CASES  IN  CilANCERY.  845 


1836. — Kimbcrlcy  t.  Jennings. 


vices,  were  induced,  on  the  9tb  January  1835,  to  sign  and  give  to  the  De* 
fendant  the  following  Memorandum  : 

'•  We  hereby  undertake  to  give  our  Traveller,  John  Bichards  Jennings^ 
a  future  Share  in  the  Profits  of  our  Trade,  as  soon  as  he  shall  have  com- 
pleted the  Terms  of  his  Engagement  with  us,  being  in  consideration  (in  ad- 
dition to  his  Salary)  of  his  Services  during  his  Engagement."  The  Bill 
then  alleged  that  the  Defendant,  in  his  subsequent  dealings  with  the  Plain- 
tifis'  Customers,  greatly  relaxed  in  his  diligence  and  efforts  to  serve  the 
Piaintiifs ;  and,  on  that  account,  they,  in  October  1835,  deemed  it  expedi- 
ent to  employ  him,  as  a  Clerk  and  Bookkeeper,  in  their  Counting-house,  in* 
stead  of  bending  him  on  Journies ;  but  ho  refused  to  be  so  employed,  and 
quitted  their  Service,  on  the  6th  November  1886,  without  their  consent : 
that  the  Plaintiffs  always  had  been,  and  still  were  ready  to  perform  their 
parts  of  the  Agreements  of  January  1834  and  January  1835  :  that  the  De 
fendant  had  lately  commenced  Business,  as  a  Factor  and  General  Merchant, 
in  Birmingham^  in  opposition  to  the  Plaintiffs  and  contrary  to  the  true  in- 
tent and  meaning  of  the  first  Agreement ;  and  threatened  to  en- 
gage himself  with  other  Factors  and  Merchants,  and  to  act  *for  [  ^345  ] 
them  as  their  Traveller,  either  separate,  or  in  addition  to  the  said 
Business  on  his  own  account.  The  Bill  prayed  that  the  Defendant  might  be 
restiained,  by  the  Decree  of  the  Court,  and,  in  the  meantime,  by  the  Order 
of  the  Court  during  the  remainder  of  the  term  of  Six  Years  mentioned  in 
the  first  Agreement,  from  working  for  or  for  the  use  or  benefit  of,  or  other- 
wise being  engaged  or  employed  by  any  other  person  or  persons  than  the 
Plain ti&,  in  the  capacities  in  that  Agreement  mentioned,  or  in  any  other 
Trade,  Business,  Profession  or  Employment  whatsoever,  without  the  consent 
of  the  Plaintiffs,  and,  in  particular,  from  carrying  on  the  Trade  which  he 
was  then  carrying  on,  the  Plaintifis  being  ready  and  willing  and  thereby  of- 
fering to  perform  the  two  Agreements  on  their  parts. 

The  Defendant  demurred  for  want  of  Equity. 

Sir  William  Home  and  Mr.  Hajfter^  in  support  of  the  Demurrer : 

First :  The  Agreement  is  a  mere  Contract  for  Hiring  and  Service  at  a 
salary,  and  is  utterly  unconnected  with  any  existing  Partnership.  The  De- 
fendant was,  simply,  the  hired  servant  of  the  Plaintifis.  They  offer  to  per- 
form  the  Agreement  on  their  parts.  The  Bill,  therefore,  is  a  Bill  for  the 
Specific  Performance  of  a  Contract.  But  a  Contract  for  Personal  Service, 
cannot  be  made  the  subject  of  Specific  Performance,  unless  it  can  be  shown 
to  have  the  features  and  character  of  a  Partnership.  If  the  Defendant  has 
violated  the  Contract,  the  Plaintiffs  have  an  adequate  remedy  at  Law.  It 
is  true  that  the  Agreement  provides  for  a  future  Partnership ;  but,  if  the 
allegations  in  the  Bill  are   true,  the  Defendant  has  violated  the   Con- 
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[  *846  ]  tract,  and,  consAqucDtly,  ho  can  never  compel  the  *Plain tiffs 
to  admit  bim  into  Partnership.  Morris  v,  Colman  (a),  Kembley. 
Kean  (i),  Flint  v.  Brandon  (c).  Secondly  :  The  Terms  of  the  Partner- 
ship are  not  specified.  At  the  end  of  the  Six  Years,  the  Parties  are  to  be- 
come Partners  on  such  terms  as  shall  be  mutuallj  agreed  upon  between 
them.  If,  at  the  end  of  the  Six  Years,  the  Defendant  were  to  file  a  Bill  to 
compel  a  Specific  Performance  of  the  Agreement,  the  Court  would  saj  that 
it  could  not  compel  a  Specific  Performance  of  that  which  could  not  be  spe- 
cifically defined.  There  is,  therefore,  no  mutuality  between  the  parties. 
Underwood  v.  Hitchcox(d)j  Flight  7.  BoUand(e).  Thirdly :  The  Injnnc* 
tion  is  merely  an  auxiliary  remedy ;  and,  if  the  Plaintiffs  have  not  a  right 
to  come  into  this  Court  in  respect  of  the  Contract,  they  have  no  right  to  the 
Injunction.  The  negative  Contract  is  merely  subsiduary  to  the  positive 
Contract :  the  Court  will  not  enforce  the  latter,  unless  it  can  enforce  the 
former.  Lastly  :  The  Agreement  is  illegal  and  void,  as  being  against  pub- 
lic policy  :  for  it  contains  a  stipulation  that  tho  Defendant  shall  not,  during 
the  term  of  Six  Years,  be  employed  in  any  part  of  the  World,  by  any  other 
person  than  the  Plaintiffs,  in  the  capacities  specified,  or  in  any  other  Trade, 
Business,  Profession  or  Employment.  Mitchel  v.  Rejfn/oldsi^f). 
Mr.  Knight  and  Mr.  Q-.  Richards^  in  support  of  the  Bill : 

The  Bill  is  not  filed,  simply,  for  tho  Specific  Performance  of 
[  *347  ]  an  Agreement  for  the  hiring  of  a  servant,  but  *to  restrain  the 
Defendant  from  breaking  a  negative  Covenant,  by  which  he  haa 
bound  himself  not  to  work  or  carry  on  any  trade  or  Business,  during  a  cer. 
tain  period,  for  any  other  persons  than  the  Plaintifi.  It  is  a  question  of 
serious  Fraud  upon  Trade.  Large  Mercantile  Houses  are  under  the  neces- 
sity of  employing  Agents  to  take  orders  for  them.  Great  confidence  must 
be  reposed  in  such  Agents ;  and  they  have  the  means,  if  so  disposed,  of 
abusing  that  confidence,  by  undermining  their  Employers,  and  ingratiating 
themselves  with  their  Customers.  If  an  Agent,  in  breach  of  bis  Contract, 
converts  to  his  own  purposes,  the  secrets  of  bis  Employers  and  the  know- 
ledge he  has  acquired  in  their  service,  an  Equity  immediately  arises  to  the 
Employers.  Yovait  v.  Winyard  (jg^  ;  Green  v.  Folgham  (Ji)  ;  Cholrmon, 
deley  v.  Clinton  (i).  It  is  a  different  question  whether  tliis  Court  can  en- 
force an  Agreement,  and  whether  it  will  prevent  the  doing  of  an  act  which 
b  a  plain  violation  of  the  Contract.  Independent  of  Specific  Performance, 
there  is  a  right  to  relief  here.  In  Morris  v.  Colman  there  was  both  an  af- 
firmative and  a  negative  contract.     Lord  Eldon  did  not  found  his  Judgment, 

(a)  IS  Yes  4.H7.  {b)  AnU,  p.  383.  (c)  8  Vcf.  159. 

\,d)  I  Vc*.  279.  (e)  4  Russ.  29t.  (/)  1  P.  W.  181. 

is)  ly^  W.  804.  (A)  1  Bim.  4  Sto.  898.  (t)  19  V«.  tSl 
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in  that  Case,  on  the  ground  of  Partncrsliip  :  and,  when  he  mentions  that 
Case  in  Clarke  v.  PricCy  he  does  not  speak  of  it  as  a  Case  of  Partnership. 
He  merely  alludes  to  the  Partnership  by  way  of  description  of  the  Case. 

[The  ViCE-CnANCELLOR : — Morris  v.  Cvlman^  from  the  beginning  to  the 
end,  was  treated  as  a  Case  of  Partnership.     Colman  insisted,  on  the  foot- 
ing of  the  Agreement  that  constituted  the  Partnership,  that  he 
was  •entitled  to  bo  the  Manager  of  the  Theatre  to  the  exclusion     [  •348  ] 
of  Morris  J  and  therefore,  he  was  insisting  on  the  existence  of  the 
Agreement.] 

According  to  what  Lord  JEldon  says  in  Clarke  v.  Prieej  if  there  had 
been  a  negative  Covenant  in  that  Case,  it  would  have  been  enforced.  It  is 
settled,  by  repeated  Decisions,  that  the  Court  will  interfere  negatively  where 
it  cannot  interfere  positively ;  as  in  the  Case  of  The  Glamorganshire  Canal 
Company  (k).  So  this  Court  will  interfere  to  prevent  the  breach  of  a  Cov- 
enant not  to  carry  on  trade  within  certain  limits  ;  though  there  may  be  oth- 
er parts  of  the  same  Covenant  which  it  cannot  enforce.  The  negative  Cov- 
enant in  this  Case,  is  a  separate  and  independent  Covenant,  belonging  to  the 
introduction  into  the  service.  It  is  altogether  collateral  to  the  Covenant  to 
serve  for  a  given  time.  It  does  not,  of  necessity,  follow  from  the  affirma- 
tive Contract,  nor  are  the  two  Covenants  so  connected  together,  that,  if  the 
Court  cannot  interfere  as  to  one,  it  will  not  interfere  as  to  the  other.  Sup- 
pose that  the  Defendant  had  been  discharged  for  misconduct,  would  he  then 
have  been  entitled  to  disclose  all  the  secrets  of  bis  Employers  7 

Next :  Is  the  negative  Covenant  such  a  restraint  of  Trade  as  to  be  void  ? 
In  Mitchel  v.  Reynolds^  the  Court  said  that  if  a  reason  could  be  shown  for 
the  Restriction,  it  should  prevail  (0-  Here  the  Contract  is  that  the  De- 
fendant should  not,  during  the  term,  be  employed  by  any  other 
Persons :  it  had  reference  to  the  •mastery  he  would  obtain  over  [  'SiS  ] 
the  secrets  and  connections  of  his  Employers,  and,  therefore  there 
was  a  reason  for  it. 

The  Injunction  may,  at  all  events,  be  granted  in  a  more  limited  form  than 
it  is  prayed,  that  is  to  say,  to  restrain  the  Defendant  from  availing  himself 
of  the  knowledge  which  he  has  obtiined  of  the  connections  and  secrets  of 
his  Employers.  Damages  at  Law  would  be  an  inadequate  remedy  ;  for,  by 
disclosing  the  secrets  of  the  Plaintiffs,  an  irreparable  injury  would  be  done 
to  them. 

The  Vice-Chancelloe  : 
It  does  not  clearly  appear  to  be  the  meaning  of  the  Agreement,  that,  if 
the  event  happened  that  the  Defendant  did  not  continue,  during  the  whole 

{k)  1  Myl.  k  Keen,  164.    See  also  BanJdn  t.  Hwikium,  ante,  Vol.  IV.  p.  13. 
(0  See  1  P.  W.  199,  IM. 
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term  of  Six  Years,  in  the  Service  of  the  PlaintiflFs,  he  should  be  disabled 
from  engaging  in  any  other  Service  or  Employment  for  the  remainder  of  the 
term.  It  has  been  assumed,  in  the  course  of  the  Argument,  that  this  part 
of  the  Agreement  is  to  be  taken  by  itself,  and  that,  whatever  might  happen 
during  the  term,  the  Defendant  should  not  engage  in  any  other  Employ- 
ment. But,  attending  to  the  whole  of  the  Agreement,  the  true  Construction 
of  it  seems  to  be  that,  during  such  portion  of  the  term  as  the  Defendant 
should  continue  in  the  Service  of  the  PlaintifFd,  he  should  not  enter  into  any 
other  Employment ;  but,  if  he  should  be  dismissed  during  the  term,  then 
that  ho  might  engage  himself  in  the  Service  of  other  Persons.  Supposing, 
however,  the  meaning  of  the  Agreement  to  be  such  as  I  have  stated  it  to 

be,  still  it  would  afford  a  strong  reason  against  the  interference  of 
[  'SSO  ]     the  Court ;    for  it  would  be  what  is  commonly  termed  'a  Hard 

Bargain  ;  inasmuch  as  the  Agreement  is  so  constructed  that  if, 
from  illness  or  any  other  cause  over  which  the  Defendant  could  have  no 
control,  he  should  become  incapable  of  serving  the  Plaintiffs,  they  have  the 
option  either  of  discharging  him,  or  discontinuing  the  payment  of  his  Salary, 
and  insisting  that,  for  the  remainder  of  the  Six  Years,  he  shall  not  engage 
in  the  Service  of  any  other  Individual.  Nothing  could  be  more  harsh  to- 
wards a  young  Man  dealing  with  great  Traders,  than  that  be  should  be  al- 
lowed to  enter  into  an  Agreement,  which  placed  him  so  entirely  in  their 
power.  And,  although  events  have  happened  which  have  precluded  the 
Plaintiffs  from  availing  themselves  of  this  harsh  Stipulation,  still  I  must  look 
at  the  Agreement  as  it  was  originally  concocted,  in  order  to  see  whether, 
on  the  whole,  it  was  such  as  this  Court  would  countenance. 

Then,  at  the  end  of  the  Agreement,  there  is  this  Stipulation,  that,  at  the 
end  of  the  term  of  Six  Years,  the  parties  should  become  Partners  upon  such 
Terms,  Conditions  and  Restrictions  as  should  be  mutually  agreed  upon  be- 
tween them.  This  was  an  essential  and  important  part  of  the  Agreement, 
and  was  so  considered  by  both  Parties;  and,  although  the  Performance  of 
it  was  to  depend  on  the  Defendant's  good  Conduct,  and  the  Terms  of  the 
Partnership  were  to  be  subsequently  arranged,  it  is  plain  that  be  so  consid- 
ered it,  from  his  having  expressed  his  desire  to  the  Plaintiffs,  at  the 
meeting  between  them  on  the  8th  January  1835,  to  procure  some  better 
Term^  as  to  be  promised  Partnership,  and  from  his  having  pressed  them  to 
specify  what  Proportion  of  the  Trade  he  was  to  have,  and,  further,  from  his 

having,  on  the  following  day,  obtained  from  them  the  second 
[  •SSI  ]     Agreement,  •in  which  they  again  held  out  to  him  the  prospect  of 

a  future  Partnership.  The  whole  of  the  Agreement  must  bo 
taken  together ;  and,  though  that  portion  of  it  which  relates  to  the  Partner- 
ship, is  80  vague  and  loose  that  the  Court  cannot  execute  it,  still  it  is  evi- 
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dent  that  the  Defendant  was  looking  forward  to  the  time  at  which  he  shoaUl 
have  a  Share  of  the  Profits  ;  and  this  Court  is  not  at  liberty  to  say  that 
that  Portion  of  the  Agreement  on  which  it  cannot  act,  shall  be  rejected,  and 
that  the  other  part,  on  which  it  can  act,  shall  be  retained. 

It  is  observable  that  the  Bill  represents  that  the  PlaintiSi  are  ready  ani 
willing  to  perform  the  Agreement  on  their  parts,  but  it  does  not  ask  for  a 
Specific  Performance:  and  it  is  obvious  that,  if  the  PlaintiSi  were  required, 
by  the  Defandant,  to  admit  him  into  Partnership,  they  might  insist  on  such 
Terms  as  would  render  it  impossible  that  they  ever  should  become  Partners. 
The  Plaintiffs  however,  by  this  oiTer,  show  that,  in  their  view,  the  Stipula* 
tion  at  the  end  of  the  Agreement,  was  material,  though  they  might  act  in 
such  a  way  as  that,  virtually,  they  should  not  be  bound  by  it. 

Then  it  was  said  that  the  Court  might  execute  a  negative  Contract.  I 
admit  it.  I  remember  a  Case  in  which  a  Nephew  wished  to  go  on  the  Stage, 
and  his  Uncle  gave  him  a  large  sum  of  Money  in  consideration  of  his  cove- 
nanting not  to  perform  within  a  particular  Dstrict;  the  Court  would  o;cecute 
such  a  Covenant,  on  the  ground  that  a  valuable  Consideration  had  been 
given  for  it.  But  here  the  negative  Covenant  does  not  stand  by  itself:  it 
id  coupled. with  the  Agreement  for  Service  for  a  certain  number  of  Years, 
and  then  for  taking  the  Defendant  into  Partnership. 

*In  the  first  place,  this  Agreement  cannot  be  performed  in  the     [  *352  ] 
whole,  and  therefore,  this  Court  cannot  perform  any  part  of  it ; 
in  the  next  place,  it  ia   not  to  be  construed  as  the  Plaintiffs  contend  for : 
(ind,  lastly,  it  is  ^  Hard  Bargain,  and,  therefore,  this  Cpurt  will  not  int^eve. 

Demurrer  allowed. 


Thb  Plaintiffii  had  filed  a  similar  Bill  agaiqst  another  of  their  Travellers, 
named  Jeo,  to  which  he  also  demurred. 

Hr,  Jacob  and  Mr.  Sharpe  appeared  in  support  of  that  Demarrer ;  but, 
as  it  depended  on  th^  same  Principle  as  the  former  it  was  allowed  with* 
ou  t  Argument. 


Bridqb  v.  BmPGB. 

1833;  Ut'Sonm\M,^WUH0U.—-Be'€xamination,'~Praetice.  • 

liberty  given  to  th9  Fiaintiff  to  re-ez«mine  one  of  his  Witnesses  to  part  of  an  Intemcalory 
as  to  which  the  Examiner  had  omitted  to  take  down  the  Deposition. 

The  Examiner  having  omitted  to  take  down  the  Deposition  of  one  of  the 
PlaintifTs  Witnesses  to  part  of  the  Twentieth  Interrogatory,  the  Plabtifli 
Vol.  VI.  84 
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now  xnoyed  that  the  Witness  might  be  at  liberty  to  attend  the  Examiner  for 
the  purpose  of  being  re-examined  upon  so  much  of  that  Interrogatory  as 
was  in  the  following  words :  '^  What  passed  at  each  and  every  of  such  Meet- 
ings, or  at  such  Meeting  at  which  you  so  attended,  and,  in  particular,  did  or 
not  the  said  Defendant  Jame%  Southhtf  Bridge  produce  any,  and,  if  any, 
what  Accounts  or  Account  at  such  Meetings,  or  at  any  or  either  and  which 
of  them,  or  at  such  Meetings ;"  or  that  the  Plaintiffs  might  be 
[  *353  ]  at  liberty  to  exhibit  a  fresh  Interrogatory  *ioT  the  examination  of 
the  Witness  upon  the  Matters  inquired  after  by  the  part  of  the 
Twentieth  Interrogatory  before  set  forth,  with  liberty  for  the  Defendants 
to  cross-examine  the  Witness  on  such  Matters  or  otherwise  as  the  Court 
should  think  fit ;  and  that  the  Examiner  might  re-examine  the  Witness  upon 
the  before-mentioned  part  of  the  Twentieth  Interrogatory,  or  examine  her 
upon  such  fresh  Interrogtory  accordingly ;  and  that,  in  the  meantime,  the 
Cause  might  stand  adjourned,  with  liberty  for  the  Plaintifis  to  apply  to  haro 
the  same  again  put  in  the  Paper  for  hearing. 

The  Motion  was  supported  by  an  Affidavit  made  by  the  Plaintiff's  Solici- 
tor and  the  Witness,  setting  forth  the  whole  of  the  Twentieth  Interrogatory 
and  the  Deposition  thereto  as  delivered  out  by  the  Examiner,  and  adding 
that,  before  the  Suit  was  instituted,  the  Witness  communicated  to  the  Solici- 
tor what  passed  at  the  several  Meetings  mentioned  in  her  Answer  to  the 
Twentieth  Interrogatory  as  delivered  out  by  the  Examiner  ;  and  that,  after 
the  Suit  had  been  instituted,  and  on  the  occasion  of  the  Solicitor's  preparing 
for  Counsel  the  Instructions  for  Interrogatories  for  the  Examination  of  the 
Plaintiff's  Witnesses,  he  again  communicated  with  the  Witness  as  to  what 
passed  at  those  Meetings,  and  that  the  Witness  then  again  stated  to  him 
what  passed  thereat :  that  those  Statements  were  embodied  in  the  Instruc- 
tions for  the  Interrogatories  :  that  upon  the  day  on  which  the  Witness  was 
examined  as  a  Witness  on  the  part  of  the  Plaintiffs  on  the  said  Twentieth 
Interiogatory,  she  was  also  examined,  as  a  Witness  on  the  part  of  the  Plsdn- 
tiffs  on  various  other  Interrogatories,  and  that,  upon  her  being  so  examined 
upon  the  said  Twentieth  Interrogatory,  she  answered  that  part 
[  •364  ]  of  it  which  'was  set  forth  in  the  Notice  of  Motion,  and  stated 
what  passed  at  the  several  Meetings  thereby  inquired  after,  and 
deposed  to  the  question  whether  Accounts  had  or  not  been  produced  by  the 
Defendant  J.  S.  Bridge  thereat,  and  that  she  intended  that  such  Statement 
and  Deposition  should  be,  and,  at  the  time  of  her  Examination,  she  fully  be. 
lieved  that  the  same  had  been  taken  down  as  part  of  her  Deposition  to  the 
Twentieth  Interrogatory :  that,  at  the  close  of  her  Examination,  the  Examiner 
read  over  to  her  her  Answers  to  all  the  Interrogatories  on  which  she  had 
been  examined,  but  that  the  Interrogatories  were  not  then  read  over  to  her ; 


OASES  IN  CHANCEBT.  85< 

1835.— Ansdell  t.  Whitfield. 

that  she  directed  her  attention  to  the  correctness  of  the  Answers  and  did 
not  then  observe  that  her  Answer  to  the  part  of  the  Twentieth  Interrogato- 
ry before  set  forth,  was  not  contained  in  what  was  read  oyer  to  her :  that 
she  had  read  over  her  Depositions  as  contained  in  a  Paper  purporting  to  be 
an  office-copy  of  the  Depositions  taken  on  the  part  of  the  Plaintiffs,  (and 
which  the  Solicitor  stated  to  be  a  correct  copy  of  those  Depositions,)  and 
that  her  Answer  to  the  before-mentioned  part  of  the  Twentieth  Interrogato- 
ry, was  not  contained  in  any  part  of  those  Depositions,  but,  as  she  believed, 
had  been  omitted  by  some  accident  or  inadvertence  of  the  Examiner :  that, 
after  Publication  had  passed,  the  Solicitor,  on  reading  the  Depositions,  dis- 
covered that  they  contained  no  Answer  to  the  before-mentioned  part  of  the 
Twentieth  Interrogat  ory,  and  that  he  thereupon  caused  a  Communication  to 
be  made,  to  the  Witness,  upon  the  subject,  to  which  she  replied  that  she 
had  answered  the  whole  of  the  Twentieth  Interrogatory :  that  the  Witness 
was  the  onl  y  person  who  could  have  been  examined  as  to  what  passed  at  the 
Meetings,  and  that  the  Solicitor  verily  believed  that,  if  she  were 
re-examined  on  the  part  of  *the  Twentieth  Interrogatory  before  set  [  *355  ] 
forth,  her  Answer^  thereto  would  furnish  very  material  Evi- 
dence for  the  Plaintiffs. 

Mr.  Knight  and  Mr.  Turner  supported  the  Motion ;  Mr.  Pepj/s  and  Mr. 
Koe  opposed  it. 

The  following  Cases  were  cited  in  support  of  the  Motion  :   GrielU  v.  Q-an- 

%tU  (a),  Rowley  v.  Ridley  (6),  Ingram  v.  Mitchell  (<?),  Elrh  v.  EirJc  (d), 

Shaw  V.  Lindsey  («),  Abergavenny  v.  Powell  (/),  Coz  v.  AUingham 

The  Vtce- Chancellor  ordered  that  the  Plaintiffs  should  be  at  liberty  to  ex- 
amine the  Witness  to  the  part  of  the  Twentieth  Interrogatory  set  forth  in 
the  notice  of  Motion,  and  that  the  Defendants  should  have  liberty  to  cross- 
examine  the  Witness ;  that  Publication  should  pass  immediately  after  the 
examination  or  cross-examination  (if  any)  should  be  concluded ;  and  that 
the  Cause  should  be  adjourned,  with  liberty  to  the  Plaintiffs  to  apply  to  have 
it  restored  to  the  Paper,  when  the  Publication  should  have  passed. 


•Ansdell  r.  Whitpibld.  [  •366  ] 

1885:  9ihDee. ^PmcHee.^CkniiempL'-Qnutniction  of  II  G.Afrl  W,4,  c.  36. 

The  14  Days  mentioned  in  11  G.  4  &  1  W.  4,  c.  36,  0.  11,  are  exdnfliye  of  the  first,  and  in* 

dusiye  of  the  hut  Daj. 

Mr.  Kkight,  on  moving  that  a  Clerk  in  Court  might  be  appointed  to 

(a)  2  P.  W.  646.  (6)  I  Cos,  281 .  (c)  6  Yes.  297,  <m  299. 

{d)  13  Yea.  280.  (e)  15  Yes.  380.  (/)  1  Mer.  130. 

(^)  Jac337,SM8S9. 


85T  CASES  IN  CHANCERY. 


1833.— Lord  Portarlin^on  r,  Soalbj. 


6nter  an  Appearance  for  the  Defendant,  under  11  G-eo.  4,  and  1  Will.  4,  o. 
3G,  8.  11,  said  that  the  question  was,  whether  the  14  Days  after  Notice 
given  to  the  Defendant  to  enter  an  Appearance,  were  to  be  reckoned  ex* 
clusively  or  inclusively  of  the  Day  of  serving  the  Notice. 

The  Vice- Chancellor  said  that  they  were  to  be  reckoned  exclusively  of  the 
first  and  inclusively  of  the  last  Day. 


Lord  Portarlinqton  v.  Soulbt. 

1 833  :  8lh  Nov.  and  lOth  Dec—Pleading. 
Defendant  pleaded,  to  the  whole  Bill,  that  be  was  a  Purchaser  for  Yalttable  ConstderaiioB, 

withotit  Notice,  and,  by  Answer  in  snpport  of  the  Plea,  denied  the  Charges  of  Notice.    Held 

that  the  Answer  over-ruled  the  Pica. 

This  was  a  Bill  by  the  Acceptor  against  the  Indorsee  of  a  Bill  of  Ex- 
change, to  have  the  Bill  delivered  up  to  be  cancelled,  on  the  ground  that  it 
had  been  given  by  the  Plaintiff  to  secure  Money  lost  at  play  to  the  Drawer, 
who  had  indorsed  it  to  the  Defendant,  without  Consideration,  after  it  was 
due,  and  with  Notice  of  the  circumstances  under  which  it  had  been  accept- 
ed. 

The  Defendant  pleaded,  to  the  whole  Billj  that  he  was  &  bon&  fide  Pur* 
chaser  of  the  Bill  of  Exchange,  for  Valuable  Consideration,  without  Notice 
of  the  circumstances  under  which  it  had  been  accepted ;  and,  "  for  better 
supporting"  the  Plea,  he  put  in  an  Answer  denying  that  the  Bill 
[  *S57  ]     was  indorsed  to  him  after  it  had  ^become  due,  or  that  he  had 
Notice  of  the  circumstances  under  which  it  was  alleged  to  have 
been  accepted.     But  the  Answer  did  not  notice  the  Allegation,  in  the  Bill, 
that  the  Defendant  had,  in  his  custody,  Books,  Papers,  &c.  from  which  the 
truth  of  the  matters  contained  in  the  Bill  would  appear :  and,  on  that  ac- 
count, the  Vice' Chancellor  over-ruled  the  Plea,  holding  that  it  was  incum- 
bent on  the  Defendant  tc  give  all  the  Discovery  sought  by  the  Bill,  relating 
to  the  subject  matter  of  the  Plea. 
His  Sonorj  however,  gave  the  Defendant  leave  to  plead  de  novo. 
The  Defendant,  accordingly,  put  in  another  Plea  and  Answer  to  the  same 
effect  as  the  former,  and  denying  the  Allegation  omitted  to  be  noticed  in 
the  former  Answer. 

Mr.  Knight  and  Mr.  Sidebottomj  in  support  of  the  Plea,  said  that  a 

Court  of  Equity  would  not  give  its  assistance  against  the  holder  of  a  Secur* 

ity  for  Valuable  Consideration,  who  denies  Notice  of  any  of  the  tireum- 

stances  affecting  its  validity. 

Mr.  Pepjf8  and  Mr.  Bagshawty  in  support  of  the  Bill : 

The  Plea  is  wrong  in  Form.    The  Defendant,  instead  of  pleading  to  the 
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whole  Bill,  ought  to  have  excepted  frotn  it  so  much  as  avoids  the  Bar,  and 
then  pleaded  the  Bar  and  denied,  by  Answer,  the  parts  excepted.  The 
Answer  overrales  the  Plea^ 

•Mr.  Sidebottam^  in  reply,  referred  to  Mitf.  199.  Gilb.  For.  [  'SSS  ] 
Rom.  57.     BayUy  y.  Adaim  (a),  JSdmundson  v.  Hartley  (5). 

The  Vice-Chascellob  : 

The  Plea  is  wrong  in  point  of  Form.  It  ought  to  have  been  a  Plea  to 
all  the  Relief  and  to  all  the  Discovery  sought  by  the  Bill,  except  certain 
parts,  and  to  thesis  parts  there  ought  to  have  been  an  Answer  in  support  of 
the  Plea.    You  ea^tnot  plead  and  answer  to  the  same  matter. 

Plea  ordered  to  stand  for  an  Answer,  with  liberty  to  except. 


ASHLET  t;.   ASHLBT. 

1833 :  16th  Nov. — Will — Congtructim. — Cros$  Rematnden. 

Testator  devised  an  Estate  to  A.  for  Life,  Remainder  to  Trustees  to  preserve,  &c.,  Remainder 
to  all  the  Children  flf  ^-j  as  Tananta  in  Cottnon,  and  not  as  Joint  Tenants,  and,  for  iixtat 
of  Much  Isne,  (o  B.  for  Life,  Remainder  to  Tmstees  to  preserve,  &e..  Remainder  to  all  the 
Children  of  B.  as  Tenants  in  Common,  and  not  as  Joint  Tenants,  and  for  want  of  such  Is- 
sue, to  C.  in  ^ee.  Beld  that  the  Children  of  A.  took  Estates  for  Life,  with  Cross  Remain- 
ders between  them,  for  Life,  with  Remainder  to  B,  for  Life,  with  Remainder  to  her  Chil- 
dren, as  Tenants  Ia  Common,  with  Cross  Remainders  between  them  for  Life,  with  Remain- 
der to  C,  in  Fee. 

Bt  an  Order  in  this  Cause,  the  Master  was  directed  to  inquire  and  state, 
at  the  expense  of  the  Estate  of  Sarah  Ashley,  the  Widow  of  the  Testator 
in  the  Cause,  what  Interest  the  Testator  had  in  a  certain  Estate 
in  Friday-street  in  the  City  of  London.  The  Master  found  •that  [  •SSO  ] 
James  Lewer  being  seised  of  the  Inheritance  of  the  Estate,  in 
Fee  Simple  in  possession,  by  his  Will  dated  the  Slst  of  August  1773,  and 
duly  executed  and  attested,  gave  and  devised  his  two  Freehold  Houses  in 
Friday-street  in  the  City  of  London,  to  John  Qamon  and  Thomas  Bole* 
Aou86,and  their  Heirs,  upon  Trust  to  and  for  the  use  and  behoof  of  his  Wife, 
Mary  Lewer,  and  h^r  Assigns  for  her  Life,  without  Impeachment  of  Waste, 
and,  from  and  after  the  determination  of  that  Estate  by  Forfeiture  or  other- 
wise, to  the  use  df  Oamon  and  Solehotise  and  their  Heirs,  for  the  Life  of 
his  said  Wife,  in  Trust  to  preserve  the  Contingent  Uses  and  Estates  herein- 
after limited ;  and,  from  and  after  the  decease  of  his  said  Wife,  in  trust  to 
and  for  the  use  of  his  Daughter,  Sarah  Chandler,  (Wife  of  Thomas  Chan* 
dler)  and  her  Assigns  for  her  Life,  without  Impeachment  of  Waste  ;  and^ 
from  and  after  the  determination  of  that  Estate,  to  the  use  of  the  Trustees 

(a)  6  Yes.  6S0. 

(6)  i  Anstr.  97.    See  Mitt.  96.  edit.  196  to  2  IS.    See  also  Wigram's  l^oiato  in  the  Law  pf 
Discovery,  37. 179. 
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and  their  Heirs  for  the  Life  of  Sarah  Chandler ^  in  Trust  to  preserve,  ke.y 
but  nevertheless  to  permit  and  suflfer  his  Daughter  Sarah  Chandler  and  her 
Assigns,  notwithstanding  her  coverture,  and  whether  she  should  be  sole  or 
covert,  during  her  Life  to  receive  the  Bents,  Issues  and  Profits  thereof  to 
her  and  their  own  use,  and  to  make  Entries  and  bring  Actions  for  non-pay- 
ment  thereof  as  occasion  should  require,  and,  from  and  after  the  decease  of 
Sarah  Chandlery  in  Trust  and  to  and  for  the  use  of  all  and  every  the  Child 
or  Children  lawfully  begotten  or  to  be  begotten  on  the  body  of  Sarah  Chandr 
levy  equally  to  be  divided  between  them,  if  more  than  one,  share  and  share 
alike,  and  to  take  as  Tenants  in  Common  and  not  as  Joint  Tenants :  and, 
for  want  of  such  Issue  of  Sarah  Chandler ^  then  in  Trust  and  to  and  for 

the  use  of  his  Daughter  Mary  Sand  (Wife  of  Clayton  Hand) 
[  *360  ]     and  her  Assigns  for  her  Life,  without  ^Lnpeachment  of  Waste, 

and,  from  and  after  the  determination  of  that  Estate,  to  the  use 
of  the  Trustees  and  their  Heirs  during  the  Life  of  Mary  Hand,  in  Trust  to 
preserve,  &c.,  but  nevertheless  to  permit  and  sufier  the  said  Mary  Hand 
and  her  Assigns,  notwithstanding  her  coverture,  and  whether  she  should  be 
sole  or  covert  during  her  Life,  to  receive  the  Bents,  Issues  and  Profits 
thereof  to  her  and  their  own  use,  and  not  to  be  subject  to  the  Debts,  Power 
or  Control  of  her  then  or  any  future  Husband,  and  to  make  Entries  and 
bring  Actions  for  nonpayment  thereof  as  occasion  should  require ;  and, 
from  and  after  the  decease  of  Mary  Hand^  in  Trust,  and  to  and  for  the  use 
of  all  and  every  the  Child  and  Children  lawfully  begotten  or  to  be  begotten 
on  the  body  of  Mary  Handy  equally  to  be  divided  between  them,  if  more 
than  one,  share  and  share  alike,  and  to  take  as  Tenants  in  Common  and  not 
as  Joint  Tenants,  and,  for  want  of  such  issue  of  Mary  Handy  then  in  Trust, 
and  to  and  for  the  use  and  behoof  of  Thomas  Chandler  the  Husband  of 
Sarah  Chandlery  his  Heirs  and  Assigns  for  ever.  And  the  Testator,  after 
giving  several  Legacies,  gave,  devised  and  bequeathed  all  the  rest,  residue 
and  remainder  of  his  Beal  and  Personal  Estate  and  Effects,  of  what  nature, 
kind  or  quality  soever,  or  wheresoever,  unto  his  Wife,  ilfor^  Lewerj  her 
Heirs,  Executors,  Administrators  and  Assigns  for  ever. 

James  Lewer  died  soon  after  the  date  of  his  Will,  leaving  his  Wife  Mary 
Letoery  and  his  two  Daughters  Sarah  Chandler  and  Mary  Hand  him  sur- 
viving, all  of  whom  died  long  before  the  date  of  the  Beport. 

Sarah  Chandler  had  Issue,  by  Thomas  Chandlery  eight  Chil- 
[  *361  ]     d  ren  livmg  at  the  time  of  the  decease  of  the  'Testator  Jamts 

Lewer  or  born  afterwards,  (that  is  to  say)  Thomas  Chandlery 
Edward  Chandlery  Harriet  Chandlery  Thomas  James  Chandlery  Sarah  the 
late  Widow  of  General  Christopher  Asldeyy  the  Testator  in  the  Pleadings 
named,  Mary  Ann  the  Widow  of  Edward  Butler y  the  Plaintiff  Sophia  the 
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Wife  of  the  Plaintiff  David  Power,  and  Matilda  the  Wife  of  Charle9  Lam. 
Some  of  those  Children  were  living  at  the  date  of  J.  Letcer^s  Will.  Thorn- 
aSj  Edward,  Harriet  and  Thomas  James,  died  sometime  since  Infants ;  and 
Sarah  Anhley  died  without  Issue  on  the  16th  of  December  1827,  but  Ma- 
ry Ann  Butler,  Sophia  Potoer,  and  Matilda  Lane  were  still  living. 

There  were  five  Children  of  Mcny  Sand  living  at  J.  Lewer^s  decease  or 
bom  since  his  death,  but  three  of  them  only  were  still  living. 

The  Master  reported  that  all  the  Limitations  in  the  Will  failed,  subse- 
qucnt  to  the  Devise  to  the  Child  or  Children  of  Sarah  Chandler,  as  being 
only  to  take  effect  in  case  there  never  was  any  such  Child  ;  and  that  the 
Children  of  Sarah  Chandler  took  Life  Estates  only  without  Cross  Remain- 
ders  between  them ;  and  that,  subject  thereto,  the  Fee  Simple  of  the  houses 
passed,  by  the  general  Readuary  Devisee,  to  the  Widow  of  James  Lewer, 
the  Testator. 

Mr.  and  Mrs.  Power  excepted  to  the  Report,  insisting  that  none  of  the 
Limitations  in  the  Will  had  failed,  but  that,  according  to  the  true  construc- 
tion of  the  Will,  all  the  Children  of  Sarah  Chandler  took  Estates  in  Tail 
General,  in  Remainder  Expectant  on  the  determination  of  the  Life  Estate 
of  Sarah  Chandler,  as  Tenants  in  Common  with  Cross  Remain- 
ders in  Tail  General  between  *them  ;  or  else  that  all  the  Chil-  [  *362  ] 
dren  of  Sarah  Chandler,  took  Estates  for  Life,  in  Remainder 
Expectant  on  the  determination  of  the  Life  Estates  of  Sarah  Chandler,  as 
Tenants  in  Common,  with  Cross  Remainders,  for  Life,  between  them  ;  and 
that,  subject  thereto,  the  Testator's  daughter,  Mary  Hand,  took  an  Estate 
in  Remainder  in  the  premises,  for  her  Life,  with  Remainder  to  the  Trustees, 
during  her  Life,  upon  Trust  to  preserve  the  Contingent  Remainders  therein- 
after limited,  with  Remainder  to  all  and  every  the  children  of  Mary  Hand, 
as  Tenants  in  common  for  Life  or  in  Tail,  with  Cross  Remainders  for  Life  or 
in  Tail  amongst  them,  with  Remainder  to  the  use  of  Thomas  Chandler,  his 
Heirs  and  Assigns  for  ever. 

The  Parties  having  agreed  to  be  bound  by  the  decision  of  the  Court : 

Mr.  Knight  and  Mr.  Daniell,  in  support  of  the  Exception,  said  that  it 
would  be  difficult  to  contend  that  the  Children  of  Mrs.  Chandler  took  Es- 
tates of  Inheritance,  but  that  they  took,  at  least.  Estates  for  Life  with  Cross 
Remainders  ;  that  the  words,  '^  for  want  of  such  Issue,"  meant  the  same 
as,  ^'  for  default  of  such  Issue  ;''  that  there  was  no  Case  that  decided  that 
Cross  Remainders  could  not  be  implied  between  Tenants  for  Life  ;  and  that 
it  was  clear  that  the  Testator  did  not  intend  his  Estate  to  go  over,  till  all 
the  children  of  Mrs.  Chandler  were  dead.  Doe  v.  Wehb  (a)  ;  Armstrong 
V.  Eldridge  (6)  ;  Doe  v.  Ahey  (c)  ;  Tuckerman  v.  Jefferies  (rf). 

(a)  1  Tannt  234.  (6)  3  Bzo.  C.  C.  215.       *  (e)  1  M.  &  S.  428. 

(lO  4  Bae.  Ab.  467.  Dodd's  edit 
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[  *363  ]  *Mr.  Pejnfs  and  Mr^  Ching,  for  Persoos  oltimiQg  under  Mrs. 
LeweTj  the  Residuary  Devisee,  in  support  of  the  Report,  Baid 
that  the  Gift  over  to  Mrs.  Handy  was  not  to  take  effect  afte^  the  deaths  of 
the  Children  of  Mrs.  Chandler,  but  for  want  of  euch  Children  ;  that  the 
Testator  was  contempIatiDg  a  Gift  to  persons  who  were  to  stand  in  the  plaee 
of  those  whom  be  intended  originally  to  benefit ;  and  that,  by  the  words : 
^'  to  take  as  Tenants  in  Common  and  not  as  Joint  T^O^nts/'  be  h.>d  ex- 
pressly excluded  a  Joint  tenancy. 

The  Vice  Chancbllob  : 

My  opinion  is  directly  against  the  finding  of  the  JHai^.*— [His  Hcnar 
here  read  the  Devise,  and  then  proceeded  thus :] — ^Now  but  one  subject  is 
given  throughout.  The  expression :  ^'  for  want  of  SQob  Issue,"  means 
want  of  Issue  whenever  that  event  may  happen,  eitbe?  by  there  being  bo 
Children  originally,  or  by  the  Children  ceasing  to  exist.  Tho^e  words  seepi 
to  me  to  create  Cross  Remainders  by  implication  (e). 

Declare  that  the  Children  of  Mrs.  Chandler  took  Estates  for  Life,  as 
Tenants  in  Common,  with  Cross  Remainders  between  them  for  Life,  with 
Remainder  to  Mrs.  Sand  for  Life,  with  Reminder  to  her  Children,  as  Ten- 
ants in  Common  for  Life,  with  Cross  Remainders  between  them  for  Life, 
with  Remainder  to  Thoma»  Chandler  in  Fee :  and  ref^r  it  b^ck  to  the  Mom- 
ter  to  review  his  Report. 


-♦-4»<-tH 


[  •364  ]  •Rogers  v.  Rogers. 

1883:  19th  Not. ^PwrcAoMr.— Zanies. 

Testator  devised  his  Estates  changed  with  Debts  and  Legaeies.  The  Deyisee  mortgaged  the 
Estate  to  ^.,  sabject,  expressly,  to  the  Legacies.  A.  haviog  called  in  his  Money,  and  the 
Devisee  requiring  a  farther  advance,  they  join  in  mortgaging  the  Estate  to  B.,  bat  not  ex- 
pressly subject  to  the  Legacies,  and  B.  is  informed,  falsely,  by  the  Devise^  that  all  the  I^ 
gacies  had  been  paid.    Held  that  J8.  took  the  Estate  sabject  to  the  I^egacies. 

Thomas  Rogers,  by  his  Will  dated  the  6th  of  June  1794,  after  direct- 
ing that  his  just  Debts,  Funeral  Expenses,  and  the  Charges  of  proving  lus 
Will  should  be  paid  by  his  Executrix  therebafter  named,  gave,  devised  and 
bequeathed  unto  John  Yeomans  and  Peter  Oravenor  all  his  Freehold  Mes- 
suages, Lands,  Hereditaments  and  Premises  in  the  Parishes  of  Wellingtonj 
and  BurgUll  in  the  County  of  Hereford,  together  with  the  Stock,  Crop 
Implements  of  Husbandry,  Household  Goods  and  Furniture^  Monies,  and 
Becurities  for  Money,  and  all  other  the  Personal  Estate,  of  what  nature  or 
kind  soever,  which  he  might  die  possessed  of  or  entitled  unto,  to  hold  unto 

(a)  See  Green  t.  StephenM  IS  Vei.  Alt,  ud  17  T«.  64. 
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the  8{ud  John  YeomcoM  and  Peter  Qravenor^  their  Executors  and  Adminis- 
tratorSy  upon  Trust  to  permit  and  suffer  his  Wife,  Elizabeth  BogerSj  to  re- 
ceive the  Bents  and  Profits  of  his  said  Freehold  Estates,  and,  also,  to  have 
the  use  and  enjoyment  of  all  his  Stock,  Civip,  and  Implements  of  Husband- 
rj,  Household  Goods  and  Furniture,  Readj  Money,  and  Securities  for  Mo- 
ney, to  enable  her  the  better  to  carry  on  the  Farming  Business  (if  she  chose 
so  to  do)  for  her  Life,  and,  after  her  decease,  he  gave,  devised  and  be- 
queathed the  same  and  every  part  thereof,  unto  his  Son,  Thomas  Boger^y 
and  to  his  Heirs  and  Assigns  for  ever,  subject  to  the  Payment  of  certain 
pecuniary  Legacies,  which  the  Testator  then  proceeded  to  give ;  and  as  to 
all  the  rest  and  residue  of  bis  said  Estates  and  Effects,  after  payment  and 
satisfaction  of  the  aforesaid  Debts,  Funeral  Expenses,  the  charges  of  prov- 
ing his  Will,  and  the  Legacies  before  given  and  directed  to  be 
paid  in  manner  *above  mentioned,  he  gave  and  bequeathed  the  [  *365  ] 
same  io  his  Son  TJiomai  Rogers^  his  Heirs  and  Assigns  for  ever. 
And  he  appointed  his  Wife,  Elizabeth  Rogers^  sole  Executrix  of  his  Will. 

The  Testator  died  on  the  22d  of  May  1798. 

By  Indentures  of  the  9th  and  10th  of  August  1814,  after  reciting  that 
EUzaheth  Bogers  and  Thomas  Rogers  had  sold  certain  parts  of  the  Testor 
tor's  Real  Estates,  and,  with  the  Monies  arising  therefrom,  had  paid  off  cer- 
tain Mortgages  for  Terms  of  Years  which  had  been  created  by  the  Testator, 
and  that  they  had  prevailed  on  Joseph  Baker  to  advance  them  500L,  and  to 
accept  of  a  Mortgage,  not  only  of  the  Freehold,  Fee  Simple  and  Inheritance 
of  the  Hereditaments  comprised  in  the  Terms,  but  also  of  all  other  Freehold 
Lands,  and  Hereditaments  of  them  the  said  Elizabeth  Rogers^  and  Thomas 
Rogers  thereinafter  mentioned,  and  also  an  Assignment  of  the  Terms  :  It 
was  witnessed  that,  in  consideration  of  the  500Z.  paid,  by  BaJcer^  to  Elizor 
heih  Bogers  and  Thomas  Bogers^  they  together  with  John  Yeomans  and 
Peter  Qravenor^  conveyed  all  the  Testator's  Real  Estates  remaining  unsold, 
to  Bakery  in  Fee,  subject  to  Redemption  on  repayment  of  the  600?.  and 
Interest:  and  the  Mortgagees  assigned  the  Terms  to  A.  Andrews^  in 
Trust  for  Bakery  his  Heirs  and  Assigns.  In  the  Covenant  against  Incum- 
brances contained  in  the  Release,  the  Legacies  given  by  the  Willy  and  the 
Terms  for  Years,  were  excepted. 

By  Indentures  of  the  29th  and  80th  of  August  1817,  after  reciting, 
amongst  other  things,  that  Baker  h^^  called  in  the  500?.,  and  that  EUzabeth 
Rogers  and  Thomas  Bogers  were  unable  to  pay  the  same,  and  that 
they  •having  occasion  for  the  further  Sum  of  50?.,  had  applied  to  [  •366  "] 
John  Holder  to  advance  550/.,  which  Solder  had  agreed  to  do  on 
having  the  Mortgaged  Estate  and  the  Terms  conveyed  and  assigned  to  him  : 
It  was  witnessed  that,  in  consideration  of  the  500?.  advanced  to  Bakery  and 
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of  50^.  advanced  to  Elizabeth  Roger%  and  Thomas  BogerSy  thej  conveyed 
the  Mortgaged  Premises  to  John  Holder  in  Fee,  subject  to  Redemption  on 
repayment  of  the  5502.  with  Interest :  and  Andrews  assigned  the  Terms  to 
William  Charles  Holder ,  in  trust  for  John  Holder,  his  Heirs  and  Assigns. 
Elizabeth  Rogers  died  on  the  19th  of  January  1821,  having  appointed  her 
Daughter  Mary  Rogers,  who  was  one  of  the  Legatees  named  in  the  Testa- 
tor's Will,  her  Executrix. 

The  Bill  was  filed,  by  the  Legatees,  agdnst  Thomas  Rogers,  Peter 
Gravenor,  John  Holder  and  certain  other  Parties,  charging  that  Holder,  at 
the  time  when  the  Mortgage  was  made  to  him,  knew  that  the  Legacies  were 
unpaid,  and  that  he  took  the  Mortgage  expressly  charged  with  the  Payment 
of  the  Legacies  ;  and  praying  that  the  Legacies  might  be  raised  and  paad 
out  of  the  Testator's  Real  and  Personal  Estates.  Holder,  in  his  Answer, 
denied  that,  at  the  time  of  the  execution  of  the  Mortgage  to  him,  he  knew 
or  believed  that  the  Legacies  were  not  provided  for :  on  the  contrary,  he 
said  that  he  was  informed,  by  Elizabeth  and  Thomas  Rogers,  that  all  the 
Legacies  had  been  provided  for  out  of  the  Testator's  Personal  Estate  and 
by  the  Monies  raised  by  the  Mortgage  then  transferred  to  him,  and  by  the 
before-mentioned  Sales  of  parts  of  the  Testator's  Real  Estates :  that  the 
Sums  raised  by  such  Sales  and  Mortgage,  exceeded,  in  amount,  the  Lega- 
cies and  the  Testator's  Debts,  including  his  Debts  by  Mortgage : 
[  •368  ]  and  he  submitted  'that  the  Estates  having  paid  and  contributed 
the  full  amount  of  the  Charges  thereon,  were  discharged  from  the 
Legacies,  and  were  not  then  liable,  in  his  hands,  to  pay  the  same. 

The  Attorney-general  and  Mr.  Whitmarsh  for  the  Plaintiff?,  said  that,  as 
Holder  was  a  Purchaser  from  Baker,  he  took  with  express  Notice  that  the 
Legacies  remained  unpaid. 

Mr.  Pepys  and  Mr.  R.  Roupell,  for  the  Defendant  Holder,  said  that  the 
Mlortgage  made  to  Holder,  wa&  an  entirely  new  transaction ;  that  he  dealt 
with  Elizabeth  and  Thomas  Rogers,  and  advanced  them  more  money  than 
was  due  io  Baker,  and  took  from  them  a  new  Security ;  that  the  Release  of 
1817  contained  no  exception  of  Legacies,  but,  on  the  contrary,  Holder  was 
assured  that  all  the  Legacies  had  been  provided  for ;  that,  where  a  Trust  is 
created  for  payment  of  Debts  as  well  as  Legacies,  a  Purchaser  is  not  bound 
to  see  to  the  application  of  his  Money,  unless  fraudulent  collusion  is  shown. 
Rogers  v.  Skillicome  (a). 

Mr.  Wakefield,  Mr.  Bethell  and  Mr.  Whitmarsh,  jun.,  appeared  for  other 
Parties. 

The  VlCB-CHANChLLOR  : 

By  the  Deeds  of  1817,  no  Literest  was  conveyed  in  any  Lands  except 

(a)  Amb.  188 
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those  the  legal  Estate  in  which  was  in  Baker.  He,  by  the  Deeds  of  1814, 
took  a  Mortgage  subject  to  the  Legacies.  It  may  be  true  that, 
when  Holder  took  a  Transfer  of  that  Mortgage,  he  made  ^inquiry  [  *368  J 
whether  the  Legacies  were  paid,  and  was  misinformed  by  Eliza- 
beth Roger 9  and  Thoma%  Rogers.  It  is  recited,  in  the  Release  of  1817, 
that  Baker  had  called  in  his  Money,  and  that  Application  was  made,  to 
Holder^  to  advance  that  Sum  and  also  a  further  Sum ;  and  he  takes  a  Con- 
veyance, by  one  Deed  and  by  one  granting  part,  in  which  Baker  conveys, 
and  Elizabeth  and  Thomai  Rogers  release  and  confirm :  and  therefore,  the 
Estate  passed  to^him  subject  to  the  Legacies  ;  for,  on  the  face  of  his  Convey- 
ance, it  appears  that  he  took  the  same  Estate  as  Baker  had  (6). 


Rattknbury  v.  Fenton. 

1833:  21 8t  KoY. — Praciia, — Commisiion  to  extnnine  Witnessef, — Nno  orden* 
Plaintiff  obuined  an  Order  for  a  CommiBsion,  bat  did  not  take  it  oat :  Held  that,  under  the 
17th  Order  of  1831,  the  Defendant  was  entitled  to  take  oat  a  Conunission. 

The  Plaintiff  filed  a  Replication  on  the  11th  of  July,  and,  on  the  follow- 
ing day,  obtained  an  order  for  a  Commission  to  examine  Witnesses,  bat  did 
not  take  it  out.  On  the  7th  of  November,  the  Plaintiff  entered  a  Rule  to 
produce  Witnesses,  and,  on  the  18th,  he  entered  the  Rule  to  pass  Publica* 
tion.  The  Defendant  had  Witnesses  to  examine  in  the  Country ;  and,  by 
the  Rule  given  by  the  Plaintiff  on  the  18th,  Publication  would  pass  on  the 
25th,  unless  the  Defendant  enlarged  it  by  suing  out  a  Commission  under  the 
17th  Order  of  1831. 

Sir  E.  Sugden^  for  the  Defendant,  now  moved  for  a  Commission. 

The  Vice- Chancellor  heii  the  Case  to  be  within  the  17th  Order  and  grant, 
ed  the  Motion. 

(6)  See  Watkiru  t.  Chede,  2  Sino.  &  Stn.  199 ;  and  Johnaon  r.  Kennett,  poit. 


•ASHTON  V.  MiLNB.  [  'SeQ  ] 

1838 :  24eh  Nov.  and  3d  Dec,-^Mortgage. — Redemptum.— Length  of  Htne. 

A.  and  B.  being  seised  in  Fee,  in  right  of  their  Wives,  of  Two  undivided  Fonrth  Parts  of  an 
Estate,  subject  to  a  Mortgage  term,  joined, in  1784,  with  the  Owner  of  the  other  Moiety,  in 
conveying  the  Estate,  by  Lease  and  Release,  but  without  a  Fine,  to  a  Purchaser  in  Fee  and 
the  Mortgage  was  paid  off,  and  the  Term  assigned  to  attend.    The  Purchaser,  and  those 
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ekumtng  under  him,  had  been  in  possession  from  the  date  of  the  Conveyance.  A.^i  Wiie 
Burvived  him,  and  died  in  1825,  leaving  one  of  the  Plaintiffs  her  Heir.  B.^a  Wife  died  in 
1818,  leaving  the  other  Plaintiff  her  Heir.  B,  died  in  1826.  In  1830  the  Plaintiffs  brought 
an  Ejectment,  bnt  were  nonsoited  by  the  Defendants  setting  np  the  Term.  In  1891  thej 
filed  a  Bill  to  redeem,  which  was  dismissed,  on  account  of  the  length  of  possession  by  the 
Defendants  and  those  under  whom  they  claimed. 

Ik  1783,  Betti/  Penn  and  James  Eyre  were  seised  in  Fee,  as  Tenants  in 
Common,  of  equal  Moieties  of  an  Estate  in  Laneashirey  subject  to  a  Term 
of  IjOOO^years,  which,  in  1754,  became  vested  in  Sarah  Bellamy y  for  secur- 
ing 500^.  and  Interest. 

Betty  Penn  died  in  1783,  leaving  her  Daughters,  Hannah^  the  Wife,  of 
JameB  Ashton^  and  Francts^  the  Wife  of  Samuel  AshtoUy  her  Co-heirs. 

By  Indentures  of  Lease  and  Release,  dated  the  22d  and  23d  of  January 
1784,  JameB  Eyre^  James  AsJdon,  and  Hannah^  his  Wife,  and  Samuel 
Ashtan  and  Frances,  his  AV^ife,  in  consideration  of  960Z.,  conveyed  the 
Estate,  to  John  Milne,  the  Grandfather  of  the  Defendants,  in  Fee ;  and 
Sarah  Bellamy,  having  received  her  Principal  and  Interest  out  of  the  Pur- 
chase-money, assigned  the  Term  to  Henry  Bamford,  in  Trust,  for  AElne^ 
his  Heirs  and  Assigns,  and  to  attend  the  Inheritance.  The  Release  con- 
tained a  Covenant,  on  the  part  of  James  Ashton  and  Hannah  his  Wife,  and 
Samuel  Ashton  and  Frances  his  Wife,  to  levy  a  Fine  of  the  Es* 
[  •870  ]  tate  to  Milne  in  Fee  :  'it  did  not,  however,  appear  that  the  Fine 
was  ever  levied ;  but  James  and  Samuel  Ashton  executed  to 
Milne  a  Bond  dated  the  23d  of  January  1784,  for  indemnifying  him  against 
any  Claim  to  be  made,  upon  the  Estate,  by  their  respective  Wives,  in  re- 
spect of  Dower  or  otherwise. 

Milne  and  those  claiming  under  him,  had  been  in  possession  of  the  Es- 
tate ever  since  the  execution  of  the  Release.  He  died  iu  1802,  intestate, 
leaving  Edmund  Milne  his  eldest  Son  and  Heir-at-law.  In  1803  Edmund 
Milne  conveyed  the  Estate  to  John  Mine,  the  Father  of  the  Defendants, 
in  Fee.  In  1819  John  Milne,  the  Father,  died,  having  devised  the  Estate 
to  the  Defendants  in  Fee. 

James  Ashton  died  in  1796,  leaving  his  Wife,  who  afterwards  married 
Charles  Ctarlick,  surviving.  She  survived  her  second  Husband  and  died, 
intestate,  in  August  1825,  leaving  the  Plaintiff,  James  Ashton,  her  eldest 
Son  and  Heir.  Frances  Ashton  died  in  September  1818,  leaving  her  Hus. 
band,  and  the  Plaintiff,  Samuel  Ashton,  her  eldest  Son  and  Heir  her  surviv- 
ing.    Samuel  Ashton,  the  Father,  died  in  1826. 

In  1880  the  PlaintiflEs  brought  an  Ejectment  against  the  Defendants,  to 
recover  possession  of  the  Estate.  At  the  Trial,  which  took  place  in  August 
1830,  the  Defendants  set  up  the  Assignment  of  January  1784  ;  in  oonse. 
quence  of  which  the  Plaintiffii  were  nonsuited, 
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Bamford,  having  died  intestate,  and  no  person  having  taken  out  Adminis« 
tration  to  him,  the  Plaintiffs  applied  for  Letters  of  Administration  to  his  Es- 
tate in  respect  of  the  Term,  but  without  success,  owing  to  the 
*Def end  ants  refusing  to  produce  the  Assignment  of  January     [  *371  ] 
1784. 

The  Bill,  which  was  filed  in  January  1831,  charged  the  Defendants, 
Jamei  and  John  Milne^  with  acting  in  concert  with  the  other  Defendant, 
Abraham  Milne^  the  Personal  Bepresentative  of  John  Milne^  the  Grand- 
father, and  that  the  two  first-named  Defendants  were  entitled  to  an  undivided 
Moiety  only  of  the  Estate  ;  for  that  Frances  Ashton  and  Hannah  Crarlick 
did  not  levy  any  Fme  of  the  Estate,  or  do  any  act  to  pass  their  Interest 
therein  during  their  Covertures  ;  that  Frances  ^^ndied  in  her  Husband's 
Lifetime,  and  that  Hannah  Garlick  did  not,  during  the  interval  between 
her  two  Marriages,  nor  after  the  Death  of  her  second  Husband,  make  any 
Conveyance  or  Assurance  of  the  Estate  to  the  Defendants,  James  and  John 
Miln€j  or  to  any  Person  under  whom  they  claimed ;  that  the  Conveyance  of 
January  1784,  was  made  when  Frances  and  Hannah  Ashton  were  under 
Coverture  ;  that,  as  to  the  Moiety  of  the  Estate  claimed  by  the  Plaintiffs, 
the  possession  of  the  Defendants,  James  and  John  Milne,  and  those  under 
whom  they  claimed,  was  lawful  as  to  one-half  of  such  Moiety,  up  to  the 
Death  of  Samuel  Ashton  in  May  1826  ;  and  that,  although  such  Possession, 
as  to  the  other  half  of  such  Moiety,  ceased  to  be  lawful  on  the  Death  of 
James  Ashton  the  Elder,  in  September  1796,  yet,  inasmuch  as  the  Posses- 
sion by  John  Milne  the  Grandfather,  was  originally  lawful,  there  was  not 
any  actual  Disseisin,  by  him  or  those  claiming  under  him,  ot  Hannah  GarlieVs 
half  of  such  Moiety. 

The  Bill  prayed  that  an  Account  might  be  taken  of  what,  if  any- 
thing, was  due  upon  the  Security  of  the  Mortgaged  ^Premises,  [  *372  ] 
to  the  Estate  of  John  Milne,  the  Grandfather,  the  Plaintiffs  be- 
ing ready  to  pay  one  Moiety  of  what  should  be  found  due  ;  that  an  Account 
might  be  taken  of  the  Bests  of  the  Estate  received  by  John  Milne,  the 
Grandfather,  and  that  the  same  might  be  answered  out  of  his  Estate  possess- 
ed by  Abraham  Milne  ;  that  the  Estate  might  be  divided  between  the  Plain- 
tiffs and  the  Defendants,  James  and  John  Milne,  and  that  a  Writ  of  Parti- 
tion might  issue  for  that  purpose ;  that  Abraham  MUne  might  assign  to  the 
Plainti%,  or  as  they  should  direct,  one  Moiety  of  the  Estate,  for  the  resi- 
due of  the  term  of  1,000  years,  and  that  the  Defendants,  James  and  John 
Milne,  might  be  decreed  to  deliver  up  to  the  Plaintiffs  the  Possession  of  such 
Moiety,  and  that  the  Title  Deeds  might  be  secured  for  the  benefit  of  the 
Parties  entitled  thereto :  or,  in  case  the  Court  should  be  of  opinion  that  the 
Plaintiflb  ought  to  bring  an  Ejectment  to  recover  Possession  of  their  Moiety 
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of  the  Estate,  then  that  the  Defendants  might  be  restrained  from  setting  up 
the  term  of  1,000  years,  or  anj  other  outstanding  Term,  so  as  to  prevent  a 
fair  trial. of  the  Ejectment;  and  that  an  Account  might  be  taken  of  the 
Rents  received  by  the  Defendants,  Jamt»  and  John  Milne,  and  that  they 
might  pay  one  Moiety  thereof  to  the  Plaintiffs. 

The  Defendants,  James  and  John  Milne,  by  their  Answer  submitted  that 
a  good  and  indefeasible  Title  to  a  Moiety  of  the  Estate  was  acquired  by 
them  from  James  Eyre,  and  that,  if  James  Aahton  the  Elder  and  Samuel 
Ashton  the  Elder  were  seised  of  the  other  Moiety  in  the  Bight  of  their 
Wives,  the  Conveyance  of  1784  passed  a  Fee  voidable  by  Entry,  and  that 
the  same,  togetBer  with  the  subsequent  Entry  of  John  Milne  the  Grand' 
father,  operated  as  an  actual  Disseisin  as  to  that  Moiety,  or 
[  *373  ]  *that  the  subsequent  Entries  of  the  Parties  claiming  under  him, 
operated  in  that  manner.  And  the  Defendants  insisted  on  the 
Indentures  of  January  1784,  and  also  upon  the  Statute  of  Limitations  and 
the  length  of  time  which  had  elapsed  since  January  1784,  and  also  since  the 
alleged  Title  of  the  Plaintiffs  was  supposed  to  have  accrued,  in  Bar  to  the 
Bill  and  the  relief  thereby  sought,  as  far  as  they  were  respectively  applica- 
ble thereto,  and  in  the  same  manner  as  if  they  had  pleaded  or  demurred  to 
the  Bill ;  and  they  submitted  that,  if  either  of  the  Plaintiffs  was  entitled  to 
any  Share  of  the  Estate,  the  Defendants  were  entitled  to  a  Lien  for  a  like 
Share  of  the  Mortgage  sum  of  500/.  and  the  Interest  thereof. 

Sir  JS.  Sugden  and  Mr.  Koe,  for  the  Plaintifi^  : 

The  Possession  of  the  Defendants  was  originally  lawful;  and,  therefore, 

they  never  can  say  that  they  are  Disseisors.    The  question  is,  what  Estate 

passed  by  the  Conveyance  of  1784  ?    As  no  Fine  was  levied,  the  Husbands 

conveyed  only  their  Interest  in  their  Marital  Bight  and  as  Tenants  by  the 

Curtesy.    The  Persons  who  acquired  the  Interest  of  the  Husbands,  stood 

in  their  situation,  and  were  bound  to  keep  down  the  Interest  of  the  Money 

due  on  the  Mortgage.     Corhett  v.  Barker  (a).    Samuel  Ashton,  who  was 

Tenant  by  the  Curtesy  of  one  Fourth  of  the  Estate,  did  not  die  till  1826  ;  and, 

therefore,  the  Title  of  the  Plainti&  to  that  portion  of  the  Estate,  did  not 

commence  till  that  time.    Besides,  there  was  a  Tenancy  in  Common ;  and 

the  possession  of  one  Tenant  in  Common,  can  never  be  adverse 

[  *374  ]     to  the  other  Tenant  in  Common ;  for  the  possession  of  the  *one, 

is  the  possession  of  the  other.    Heading  v.  Boyston  (i).     On 

the  trial  of  the  Ejectment,  the  Defendants  did  not  rely  on  Adverse  Posses* 

sion,  but  on  the  Term. 

Mr.  Pefpys  and  Mr.  Walker,  for  the  Defendants : 

(a)  1  Anflt  138 ;  and  t  Anst.  759.  {}>)  Salk  243. 
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JameB  Ashton  died  in  1796 ;  and  Hannah  Ashton  being  then  discoverte, 
her  Title  to  one  Fourth  of  the  Estate  accrued.  It  is  true  that  she  married 
again  ;  but  that  is  immaterial ;  for  the  time  had  begun  to  run  against  her ; 
80  that  the  Defendants  and  those  under  whom  they  claim,  have  been  holding 
adversely  to  Sannah  and  those  who  claim  under  her,  ever  since  1796. 
And,  if  there  is  a  good  Defence  against  one  Co-Plaintiff,  there  is  an  end  of 
the  question.  If  the  Plaintiff  who  claims  through  Hannah,  is  not  entitled 
to  relief,  the  other  Co-Plaintiff  cannot  have  any  relief.     Doe  v.  Prosser  (<j). 

The  relief  which  the  Plaintiffs  ask,  is,  first,  to  redeem,  and,  next,  to  pre- 
vent the  setting  up  of  the  Term.  The  Court  will  not  allow  of  Redemption, 
unless  a  clear  Title  to  redeem  be  shown.  The  time  that  has  elapsed,  is  a 
bar  to  both  species  of  relief.  If  John  Milne  the  Grandfather  was  Tenant 
by  Sufferance,  it  is  quite  clear  that,  on  his  death  in  1802,  his  Heir  acquir- 
ed an  Estate  in  Fee  by  Disseisin  :  and,  if  the  Possession  became  adverse  in 
1802,  the  Plaintiffs,  or  those  under  whom  thoy  claim,  ought  to  have  perfer- 
red  their  Claim  in  or  before  1822.  But  we  go  further  and  say  that  a  Con- 
veyance by  a  Husband  and  Wife  seised  in  right  of  the  Wife,  passes  a  Fee 
defeasible  by  the  Entry  ofjthe  Wife.  Before  the  Statute  32  Hen.  8 
c.  28,  such  a  Conveyance  would  have  worked  •a  Discontinuance.  [  •375  ] 
That  Statute  converted  the  right  of  Action  into  a  right  of  Entry. 

[The  Vice  Chancellor  : — Have  you  any  authority  for  what  you  stated  ? 
it  is  new  to  me.] 

A  Lease,  by  a  Husband,  of  his  Wife's  Lands  extending  beyond  his  Life, 
is  voidable  by  the  Wife  after  his  death,  but  not  void.     Doe  v,  Weller  (d), 

Hannah  Ashton  became  discoverte  in  1796  :  there  has  been,  therefore,  a 
clear  Adverse  Possession  and  receipt  of  the  Rents  of  her  share  of  the  Es- 
tate, ever  since  that  time.  A  party  who  is  under  disability  at  the  time 
when  the  right  to  redeem  accrues,  must  enforce  that  right  within  10  years 
after  the  disability  has  ceased.  The  Plaintiff,  therefore,  who  claims  under 
Hannah,  is  clearly  barred  by  length  of  time,  and,  if  one  of  the  Co-Plaintiffs 
cannot  succeed,  the  other  must  fail.  Belch  v.  Harvey  (e),  Oholmondeley 
V.  Clinton  (/),  Cuthhert  v.  Creasy  (5^).  'If  the  Plaintiffs  are  not  entitled 
to  redeem,  they  cannot  prevent  the  setting  up  of  the  Term. 
Sir  E.  Sugden,  in  reply  : 

In   1784,   the  Ashtons  were  seised  in  Fee,  as  Coparceners,  of  one  undi- 
vided Moiety  of  the  Estate,  and  there  was  an  existing  Mortgage  for  1,000 
years.     The   persons  under  whom  the  Defendants  claim,  then  purchased  ; 
and  the  Term  was  assigned  to  a  Trustee,  in  trust  to  attend  the  In- 
heritance.   The  Husbands  professed  *to  convey  the  Fee  :  but  an     [*  376  ] 

(c)  1  Cowp.  217.  (d)  7  T.  R.  478.  («)  3  P.  W.  287,  note ;  and  Bagd.  Vead. 

Appendix,  No.  15.  ( /*)  4  Bligh,  1.  {g)  Ibid.  125,  note. 
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innocent  Conveyance  by  Husband  and  Wife  seised  in  right  of  the  Wife, 
will  not  pass  a  voidable  Fee,  but  only  the  interest  of  tht  Husband  in 
his  Marital  Right  and  as  tenant  by  the  Curtesy.  A  Lease  may  be  a  benefi- 
cial contract  for  the  Wife  ;  and,  therefore,  she  may  accept  it  or  not,  as  she 
pleases.  The  Husbands  were  bound  to  keep  down  the  Interest  on  the  Mort- 
gage, and  might  have  come,  at  any  time,  to  redeem.  Milne^  the  purchaser, 
when  he  entered,  stood  in  the  situation  of  the  Husbands,  and  was  bound  to 
do  the  same  ;  consequently,  the  right  to  redeem  was  kept  open  down  to 
the  death  of  Samuel  Askton.  The  very  point  was  decided  in  Corbett  y. 
Barker. 

As  to  there  having  been  Adverse  Possession  from  1796  ;  how  can  the 
Statute  of  Limitations  run,  where  an  undivided  share  is  conveyed  ?  The 
rule  of  Law  is  that  the  right  of  one  Co  Heir,  will  save  the  right  of  the  other 
CoHcir.  There  can  be  no  Disseisin  of  one  undivided  Fourth  part,  whilst 
the  right  to  the  other  undivided  Fourth,  exists.  How  can  it  be  said,  with 
reference  to  the  Term,  that  Samuel  AsJUon  was  entitled  to  redeem ;  but 
that,  as  to  James  Ashtariy  the  right  was  gone  ?  The  right  cannot  be  lost  as 
to  one,  whilst  it  remains  as  to  the  other. 

We  have  made  out  a  Title  to  redeem  as  to  a  Moiety  of  the  Estate,  or,  at 
all  events,  as  to  a  Fourth  part  of  it.     The  rule  is  that  a  Stranger  and  ano- 
ther Party  or  Parties,  who  have  conflicting  claims,  cannot  be  joined  as 
Co-Plaintiffd  (A).      This  Case  does  not  fall  within  that  Rule, 
[  "^377  ]     *even  if  one  only  of  the  Co-Plainti&  shall  be  held  entitled  to  re. 
deem.    Price  v.  Copner  (i). 
The  Vice-Chancellor  : 

In  this  Case  Jame9  Ashton  and  his  Wife  were  seised  in  Fee,  in  her  right, 
of  an  undivided  Moiety  of  a  certain  Estate,  and  Samuel  Ashton  and  his 
Wife,  in  her  right,  were  seised  of  another  undivided  Fourth  part ;  and 
James  Eyre  was  the  owner  of  the  other  Moiety ;  and  the  Entirety  was  sub- 
ject to  a  Mortgage  Term  of  1,000  years. 

By  Indentures  of  Lease  and  Release  of  1784,  all  these  Parties  professed 
to  convey  the  Estate  to  John  MUne^  for  valuable  consideration.  It  appears 
that  they  were  imperfectly  skilled  in  Conveyancing ;  for  a  Bond  was  taken 
to  indemnify  the  Purchaser  against  the  Dower  and  other  rights  of  the  Mar- 
ried Woman.  The  Term  of  1,000  years  also  was  assigned  to  a  Trustee  to 
attend  the  Inheritance :  but  this  is  not  material  to  the  question  now  before 
me.  The  Title  is  deduced  from  John  Mylnt  to  the  Defendants ;  but  nothing 
turns  on  the  mode  in  which  that  has  been  done.    James  Ashtan  died  in  the 

(A)  See  Cholnumdeley  v.  ainton,  ubisuprh;  Th$  King  of  Spain  r.  Machath,  4  Ross.  225; 
and  Dehndre  t.  Shaw,  ante,  Vol.  IL  p.  237. 
(t)  1  Sim.  &  Stn.  347. 
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mooth  of  September  1796 :  his  Wife  sarvived  him,  and  married  again. 
She  survived  her  second  Hasband  and  died  in  1825,  and  James  Ashton^  one 
of  the  Plaintiffs,  is  her  Son.  Frances^  the  Wife  of  Samuel  Ashton^  died  in 
1818,  and  her  Husband  died  in  1826.  Samuel  Ashton^  the  other  Plaintiff, 
is  her  Son.  The  Plaintiffs  found  their  right  to  the  relief  sought  by  the  Bill, 
on  the  alleged  novel  accruer  of  their  Title :  but  they  are  not  entitled  to 
any  relief,  unless  they  are  entitled  to  redeem  the  Mortgage 
*Term  :  and,  the  question  is  whether,  because  their  Title  has  ac*  [  *378  ] 
crued  within  20  years,  they  have  a  right  to  that  relief  against  the 
Defendants,  whose  Title  is  founded  on  undisturbed  possession  since  1784. 

It  is  a  settled  Bule  that  a  Court  of  Equity  regards  more  the  aotiqmty  of 
possession  by  the  Defendant,  than  the  novel  accruer  of  Title  to  the  Plain- 
tiff; and  that  it  will  not  interfere  against  a  person  who,  claiming  by  a  Mort- 
gage Title,  has  been  in  possession  more  than  20  years  without  having  recog- 
nised the  right  to  redeem.  This  Rule  is,  in  a  great  degree,  established  by 
Cholmondeley  v.  Clinton  and  the  Cases  which  are  reported,  by  Mr.  BUghj 
to  have  been  cited  on  the  Appeal  to  the  House  of  Lords. 

The  Case  of  Price  v.  Ccpner  has  been  cited  as  infringing  the  rule.  But 
that  Case  seems  to  me  to  afford  the  strongest  evidence  of  the  Bulo :  for,'by 
the  Decree  on  the  hearing,  it  was  referred  to  the  Master  to  inquire  whether 
the  Dffendants  or  those  under  whom  they  claimed,  had,  in  any  way,  treated 
their  Title  as  a  Mortgage  Title,  at  any  timo  within  20  years  before  the  filing 
of  the  Bill  (i).  It  is  clear  that  the  reference  could  only  have  been  made 
in  order  to  ascertain  whether  the  Defendants  had  placed  themselves  without 
the  benefits  of  the  Rule.  That  Case,  therefore,  is  a  confirmation  of  the 
Rule.    What  afterwards  occurred  on  the  Bzceptions  is  immaterial. 

The  same  Volume  which  contains  the  Report  of  Price  v.  Copner^  contains 
also  a  Report  of  Sarri$on  v.  Rollins  (Z).  It  appears,  by  my 
note  of  that  Case,  which  is  'referred  to  in  the  Report  of  Price  [  *879  ] 
V.  CopneVj  that  Sir  Wm.  Cfrantj  in  his  Judgment,  cited  a  Case 
of  Dallas  v.  Fhyd^  which  was  heard  in  1739.  There  a  Tenant  for  Life  of 
an  Equity  of  Redemption,  permitted  the  Mortgagee  to  enter  into  possession. 
The  Tenant  for  Life  died  in  1721,  and,  in  1737,  which  was  more  than  20 
years  after  the  Mortgagee's  entry  into  possession,  the  Remainder  Man  filed 
bis  Bill  to  redeem  ;  and  it  was  dbmissed  with  Costs.  Therefore  this  Rule 
has  prevailed,  uniformly,  except  in  the  Case  of  Corhett  v.  Barker. 

In  that  Case  there  was  a  Decbion  by  Effte^  Chief  Baron,  and  a  renewal 
of  that  Decision  by  Macdonaldj  Chief  Buron.  There  is  great  force  in  th« 
Argument  of  Sir  Samuel  Bomilly ;  and  I  cannot  but  think  that  the  better 
decision  was  reversed.    I  am  not,  however,  left  to  choose  between  the  con- 

Ik)  1  Sim.  &  Stn.  d47.  (i)  Xbld.  471. 
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;flicting  Decisions  of  those  Learned  Judges,  because  I  take  the  Rule  to  bo 
established :  and  I  am  of  opinion  that  this  Bill  must  be  dismissed  with  Costs. 


GOODALL  V.  PiCKFORD. 

1 83 J:  11th  I>ec. — Pradtee. — Opening. — Biddingt, 

A  Motion  to  open  Biddings  for  several  Lots  purchased  bj  different  Parchasersr  on  an  odnmce 

of  a  certain  Sam  for  each  Lot,  is  irregular. 

Mr.  Stinton  moved  to  open  the  Biddings  for  eleven  Lots,  purchased  by 
different  Purchasers,  on  an  advance  of  a  certain  Sum  for  each  Lot.  He 
cited  WatlB  v.  Martin  (a).  Mr.  Wakefield^  Mr.  Jacohj  Mr.  Kindersley^ 
Mr.  Gridlestone^  jan.  and  Mr.  Gordon  opposed  the  Motion,  on  the  ground 
that  a  separate  Motion  ought  to  have  been  made  as  to  each  Lot. 
[  •380  ]        •The  Vice- Chancellor  expressed  his  disapprobation  of  the  Case 

cited,  and  held  the  objection  valid. 

Motion  refused  with  Costs. 


Bates  V.  Bonnor*. 

1834  :  3d  May. — Praelice. — Opening. — Biddingt, 

An  Estate  was  put  op  to  sale  in  four  Lots,  and  the  Timber  on  each  Lot  was  to  be  paid  for  hj 
the  Purchaser,  according  to  a  Valuation  which  had  been  made.  A*  purchased  Lot  1 ;  the  other 
Lots  were  not  sold.  B.  opened  the  Biddings,  and, on  the  resale,  purchased  Lots  1  and  2,  for 
2,140/.,  and  Lot  3,  at;380/.  The  Court  rcrnsed  to  open  the  Biddings  for  Lots  1  and  2, on 
the  application  of  A.^  unless  he  would  adranco  10  per  cent,  on  the  price  of  the  Timber  as 
well  as  the  Land,  and  would  take  Lot  3  (in  case  D.  should  retire  from  it),  at  the  price  U 
had  been  sold  for,  in  case  it  should  not  fetch  the  same  price  at  the  re-sale. 

This  was  a  Creditor's  Suit. 

Under  the  Decree,  the  Debtor's  Estates  were  put  up  to  Auction  in  four 
Lots ;  and,  by  the  Conditions  of  Sale,  the  Ti-nber  on  each  Lot  was  to  be  paid 
for,  by  the  Purchasers,  according  to  a  Valuation  peviously  made. 

None  of  the  Lotswas  sold,  except  the  first :  which  was  purchased  by  Baten 
for  1,600Z.  The  Biddings  were  afterwards  opened  by  Bonnor ;  and  the 
Estates  were  again  put  up  to  Auction.  Bonnor  purchased  Lots  1  and  2  at 
Sums  amounting  to  2,14W.,  and  Lot  3,  at  380i.  The  valuation  of  the  Tim- 
ber on  the  two  first  Lots,  was  1,1982. 

(a)  4  Bro.  cans.  •  JSr  rtZofibiM. 
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Bates  now  moved  to  open  the  Biddings  for  those  two  Lots,  on  an  ad- 
vance of  210/.,  being  nearly  10  per  cent*  on  the  price  of  Lots  without  the 
Timber, 

•Mr.  Knight  and  Mr.  Walcott^  in  support  of  the  Motion.  [  •SSI  ] 

Sir  E,  Suffdetij  for  Bonnar,  said  that  the  Biddings  ought  not 
to  be  opened  except  upon  an  advance  of  10  per  cent,  at  the  least,  upon  the 
aggregate  Sum  for  which  the  Lots  and  the  Timber  thereon  had  been  s:ld : 
that,  as  Bonnor  stated,  in  his  A£Sdavit,  that  he  bid  for  Lot  3  because  he 
^ad  purchased  the  other  two  Lots,  he  would  be  entitled  to  bo  discharged  as 
to  that  Lot,  in  case  the  Biddings  should  be  opened  as  to  the  others  :  Price 
V.  Price  (a)  ;  and,  consequently,  that  Bates  ought  to  provide  against  any 
Loss  that  might  arise  on  the  re-sale  of  Lot  8. 

Mr.  Knight^  in  reply,  said  that  the  land  being  tho   sole  object  of  competi- 
tion at  the  Sale,  the  advance  ought  to  be  calculated  only  on  the  Sum  for  which 
it  was  sold  :  that,  in  Price  v.  Price  and  Fielder  v.  Fielder  (6),  tho  Order 
went  no  further  than  to  discharge  the  Purchaser  as  to  the  subsequent  Lots. 
The  Vice  Chancellor  : 

I  think  that  the  advance  should  be  on  the  Price  of  the  Timber  as  well  as 
the  Land ;  and,  in  order  to  protect  the  Estate  from  the  possibility  of  Loss  if 
Mr.  Bonnor  should  retire  from  Lot  8,  as  he  is  at  Liberty  to  do,  Mr.  Bates 
ought  to  take  it  at  880Z.,  the  Sum  at  which  it  is  now  sold,  in  case  that  Sum 
should  not  be  offered  for  it  at  the  re-sale.     If  ho  will  agree  to  this,  and  will 
increase  his  offer  to  833Z.  that  is,  10  per  cent,  on  the  aggregate 
Sum  for  which  the  Land  and  Timber  'comprised  in  Lots  1  and     [  •382  ] 
2,  are  now  sold,  I  think  that  the  Biddings  ought  to  be  opened  on 
his  paying  Mr.  Bonnor  all  costs  incurred  by  him  in  consequence  of  his  hav- 
ing purchased  the  Three  Lots,  and  opened  the  Biddings  as  to  Lot  1. 

Bonnor  having  consented  to  offer  the  Sum  required,  the  following  Order 
was  drawn  up :  "  Whereupon,  &c.  the  Plaintiff,  T.  Bates,  by  his  Counsel 
offering  to  advance  the  Sum  of  333/.  on  the  Biddings  for  thoso  parts  of  the 
Estates  in  question  in  this  Cause  which  are  comprised  in  Lots  1  and  2,  and 
of  which  the  Defendant  J.  Bonnor  has  been  reported  the  best  Purchaser, 
and  upon  the  said  Plaintiff  T.  Bates  paying  to  the  said  Defendant  John 
Bonnor  the  Costs,  Charges  and  Expenses  he  hath  paid  and  been  put  to  by 
reason  of  his  Bidding  for  and  being  reported  the  Purchaser  of  the  Premises 
comprised  in  the  said  Lots  1,  2  and  8,  including  therein  the  Costs,  Charges 
and  Expenses  paid  and  incurred  by  him  upon  his  opening  tho  Biddings  for 
Lot  1,  to  be  taxed  &c. :  this  Court  doth  order  that  it  bo  referred  back  to 
,ihe  said  Master  to  allow  of  a  better  Purchaser  of  the  said  Estate  and 
Premises  comprised  in  the  said  Lots  Nos.  1  and  2  :  and  it  is  ordered  that 
tlie  Person  or  Persona  who  shall  be  allowed  the  best  Bidder  or  Bidders, 

(a)  1  Sim.  k  Stn.  a86.  {b)  Ibid. 
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ether  than  the  said  Plaintiff  T.  Bate%y  do,  within  10  days,  make  a  deposit, 
after  the  rate  of  10/.  per  cent.,  on  their  respective  Biddings,  ihe  Sum  to  b^ 
ascertained  by  the  said  Master^  and  pay  the  same  into  the  Bank,  &c. ;  and, 
in  default  of  making  such  deposit  or  deposits  by  the  time  aforesaid,  it  is 
ordered  that  the  said  respective  Biddings  be  considered  as  vmd,  and  that  the 

said  Master  without  further  Motion,  r&^ell  the  ssud  Estates :  And 
[  •SSS  ]     it  is  ordered  that  the  Defendant,  J.  BonnoTj  do  relinquish  'and 

give  up  the  Estates  and  Premises  comprised  in  Lot  No.  3,  of 
which  the  said  Defendant  John  Bonnor  has  been  reported  the  best  Purchaser : 
And  it  is  ordered  that  it  be  referred  to  the  said  M(uter  to  allow  of  a  better 
Purchaser  of  the  said  Estates  and  Premises  comprised  in  the  said  Lot  No. 
8  :  And  it  is  ordered  that  the  Person  or  Persons  who  shall  be  allowed  the 
best  Bidder  or  Bidders  for  the  said  Lot  No.  3,  other  than  the  said  Plwitiff 
T.  BateSj  if  he  should  become  the  Purchaser  thereof  as  hereinafter  men* 
tioned,  do  within  10  days,  make  a  deposit,  &c.  and  pay  the  same  into  the 
Bank,  &c. :  and,  in  default  of  making  such  deposit  by  the  time  aforesaid,  it 
is  ordered  that  the  said  Biddings  be  considered  as  void,  and  that  the  said 
Master  do,  without  further  Motion,  re-seli  the  said  Estate  and  Premises  com- 
prised in  the  said  Lot  No.  3  :  And  in  case,  at  such  resale  of  the  said  Estate 
and  Prenuses  comprised  in  the  said  Lot  No.  3,  the  Biddings  for  the  same 
shall  not  exceed  tho  sum  of  3802.  and  the  Sum  of  60{.  14«.  8c2.  for  the 
Timber  thereon,  being  the  Price  at  which  the  said  Defendant  John  Bonnor 
stands  reported  the  Purchaser,  it  is  ordered  that  the  said  Plaintiff  T.  BaU^ 
be  considered  as  the  Purchaser  of  the  Estates  and  Premises  comjmsed  in 
the  said  Lot  No.  3,  at  the  said  Sum  of  3802.  and  the  Sum  of  601.  14«.  Sd. 
for  the  Timber  thereon :  And  it  is  ordered  that  the  Sum  of  2002.  pidd  into 
the  Bank  to  the  credit  of  this  Cause,  by  the  said  Defendant  John  Bonnor^ 
upon  his  opening  for  the  Biddmgs  the  Lot  1  in  pursuance  of  the  Order  made 
in  this  cause  on  the  25th  day  of  November  last,  and  now  remaining  on  the 
credit  of  this  Cause,  be  repaid  to  the  said  Defendant  J.  Bomwr  ;  and,  for 
the  purposes  aforesaid,  the  said  Accountant-general  is  to  draw  on  the  Bank^ 
&c. 


[  •384  ]  •Jbybs  v.  Fokeman. 

1633:  16ch  Dec— JFVaef<e«.--Z)^/bM2atnfi 

An  attachment  istned  against  a  Defendant  before  the  malung  of  a  Motion  hj  ISm,  bnt  aftas 
service  of  the  Notice  of  Motion,  will  not  prevent  the  Motion  being  made. 

Sift  B.  SuQDiE2»  and  Mr.  GKrdleBtone,  jon.,  for  ihe  Defendant,  Mr?. 
Uo^dy  moved  to  discharge  an  Injunction,  for  irregularity. 
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Mr.  Knight  and  Mr.  Bethdlj  for  the  Plsdntiff,  ssdd  that  Mrs.  Uoyd  was 
in  Contempt,  and^  therefore,  was  not  entitled  to  move,  except  for  the  pur- 
pose of  discharging  the  Process  of  Contempt. 

Sir  U,  Sugden,  in  replj,  said  that  the  Attachment  was  issued  after  the 
Notice  of  Motion  was  served,  and,  therefore,  the  Motion  ought  to  proceed. 

And  The  Vice-ChanceUar  so  ruled. 


Johnson  v,  Kennett. 

1833:  loth  Vec^Purchaaer. 

A  Purchaser  from  a  Derisee,  subject  to  Debts  and  Legacies,  is  bonnd  to  see  his  Money  applied 
in  payment  of  the  Legacies,  if  the  circumstances  of  the  Transaction  afford  Evidence  that 
the  Debts  have  been  paid,  and  that  the  Devisee  is  dealing  with  the  Estate  as  Owner. 

William  Kennett,  by  his  Will  dated  in  1808,  gave  to  his  Wife  an  An- 
nuity of  60Z.,  for  her  Life,  and  a  Legacy  of  lOOOZ.  to  each  of  his  three 
Daughters,  to  be  paid  to  them  at  21  or  marriage,  mih  Interest  in  the  mean- 
time for  their  Maintenance  and  Education ;  and,  subject  thereto,  and  to  the 
Payment  of  Lis  Debts,  Funeral  and  Testamentary  Expenses,  he  gave  all  his 
Keal  and  Personal  Estate  to  his  Son,  Thomas  Kennetty  his 
^Heirs,  Executors,  Administrators  and  Assigns  and  appointed  [  *885  ] 
him  his  Executor. 

The  Testator  died  in  May  1809,  leaving  Th(mia»  Kennett^  his  only  Son 
and  Heir,  and  his  Widow  and  three  Daughters  him  surviving.  Thomas 
Kennett  proved  the  Will,  possessed  himself  of  the  Personal  Estate,  and 
entered  into  the  possession  of  the  Real  Estate. 

By  Lease  and  Release,  dated  the  14th  and  15th  of  January  1810,  and 
by  Fine,  he  and  his  Wife  conveyed  the  Estates  to  uses  to  bar  Dower,  and, 
in  the  course  of  the  same  and  the  two  following  years,  he  sold,  appointed 
and  conveyed  the  Estates,  in  Lots,  to  different  Purchasers,  but  did  not  pay 
or  make  any  provision  for  the  Annuity  or  Legacies.  Some  of  the  Purchase 
Deeds  recited  the  Will  (omitting  the  charge  of  Debts),  the  conveyance  to 
uses  to  bar  Dower,  and  that  Kennett  had  agreed  to  give  Bonds,  to  the  Pur- 
chasers, to  indemnify  them  against  the  Legacies.  To  some  of  these  Deeds 
the  Widow  was  a  Party,  and  released  her  Annuity  as  to  the  Hereditaments 
therein  comprised.  The  rest  of  the  Purchase  Deeds  merely  recited  the 
Will  and  the  conveyance  to  uses  to  bar  Dower.  Kennett  gavo  Bonds  to  all 
the  Purchasers,  The  Bonds  that  accompanied  the  First  Olass  of  Deeds,  con- 
tained the  same  recitals  as  those  Deeds,  and  were  conditioned  for  indemni- 
fying the  Obligees  against  the  Legacies.     The  other  Bonds  did  not  notice 
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the  Will,  and  were  conditioned,  mcrelj,  for  quiet  enjoyment,  free  from  all 
Incumbrances,  except  the  Rents  and  Services  due  to  tho  Lord  of  the  Fee. 

In  1823  Thomas  Kennett  conveyed  and  assigned  all  his  Real  and  Person- 
al Estate,  to  a  Trustee  for  his  Creditors. 
[  •aSG  ]  •The  Bill  was  filed  by  the  Testator's  Daughters,  two  of  whom 
were  still  Infants,  against  Thomas  Kennett^  the  Trustee,  for  the 
Creeitors,  the  Purchasers  of  tho  Estates,  and  the  Widow,  stating  that 
Thomas  Kenncit  had  proved  the  Will  and  possessed  the  Personal  Estate, 
and,  thereout,  paid  the  Funeral  and  Testamentary  Expenses  and  Debts,  and 
applied  the  Residue  to  his  own  use  ;  that  the  Purchasers  completed  their 
Purchases  without  inquiring  whether  the  Annuity  and  Legacies  had  been 
properly  secured,  or  in  anywise  requiring  that  the  same  should  be  so  secur- 
ed :  that  they  had  notice  that  the  Annuity  and  Legacies  were  well  charged 
on  the  Real  Estates,  and  that  tho  same  had  not  been  secured  to  be  paid  by 
Thomas  Kennett^  so  as  to  exonerate  the  Real  Estates  from  the  payment 
thereof;  and  that  they  took  Indemnities,  from  Thomas  Kennett^  against  the 
Annuity  and  Legacies.  The  Bill  prayed  that  the  Will  might  be  established, 
that  the  Annuity  ai^  the  Legacies  might  be  declared  to  be  well  charged 
upon  the  Real  Estates,  and  that  the  Purchasers  might  be  decreed  to  contrib- 
ute, in  proportion  to  the  amount  of  their  respective  Purchases,  towards  tho 
payment  of  the  Legacies  and  the  providing  of  a  Fund  for  payment  of  tho 
Annuity ;  or  that  the  Real  Estates  might  be  sold  for  those  purposes. 

The  Purchasers,  in  their  answer,  said  they  could  not  set  forth  whether 
Thomas  Kennett  had  or  had  not  paid  the  Testator's  Debts  and  Funeral  and 
Testamentary  Expenses  out  of  the  Personal  Estate  and  applied  the  Residue 
to  his  own  use  ;  they  admitted  that  they  never  inquired  whether  tho  Annui- 
ty and  Legacies  had  been  properly  secured,  or  required,  before  they  com- 
pleted their  Purchases,  that  the  same  should  be  so  secured  :  and 
[  •387  ]  they  submitted  that  they  were  not  bound  to  seo  to  the  •application, 
nor  were  answerable  or  accountable  for  the  misapplication  or 
non-application  of  their  respective  Purchase  Monies :  and  they  admitted 
that,  at  the  time  of  their  respective  purchases,  they  had,  by  the  Will,  but 
not  otherwise^  notice,  and  they  believed  that  the  Annuity  and  Leg^ies  were 
well  charged  on  the  Real  Estates,  and  that  the  same  had  not  been,  in  any 
way,  secured  to  be  paid  by  Thomas  Kennett. 

Sir  U.  Sugden  anif  Mr.  Roupell^  for  the  Plaintiffs  : 

First :  With  respect  to  the  Purchasers  who  took  the  Special  Bonds.  A 
Devise  of  an  Estate  subject  to  Legacies,  is,  in  fact,  a  Trustee  ;  and  when- 
ever the  Court  sees  Parties  dealing  with  the  Devisee,  not  in  his  character  of 
Trustee,  but  as  owner  of  the  Estate,  it  will  follow  the  Land.     WatMns  y. 
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Check  (a).  1\  Kennettj  by  convejing  the  Estates  to  uses  to  bar  Dower, 
assumed  the  character  of  owner.  No  Fine  was  necessary  if  ho  sold  under 
the  Will ;  for  there  could  have  been  no  claim  of  Dower  if  he  sold  as  Trus- 
tee. The  Purchasers  took  Bonds  of  Indemnity  against  the  Legacies ;  and, 
in  their  Answer,  they  state  their  belief  that  the  Legacies  had  not  been  se- 
cured to  be  paid  by  T.  Kennett, 

Mr.  Pepys  and  Mr.  Wrat/y  for  the  Purchasers : 

The  Purchasers  are  protected  by  the  charge  of  Debts.  T.  Kenneit  was 
the  owner  of  the  Estate,  subject  to  the  charges.  He  had  a  right  to 
deal  with  it ;  and  he  has  dealt  with  it  so  as  to  make  a  different  mode 
of  Conveyance  necessary.  How  does  that  circumstance  show 
that  he  did  not  intend  to  sell  for  payment  of  the  Debts  ?  'The  [  •388  ] 
Purchasers  state,  in  their  Answer,  that  they  cannot  set  forth 
whether  or  not  the  Debts  have  been  paid. 

[The  Vice  CuAi^CELLOR : — There  is  an  admission  that  they  knew  the 
Legacies  were  unpaid,  but  there  is  no  statement  that  they  knew  the  Debts 
were  paid.] 

There  is  an  absence  of  all  proof  as  to  the  Debts.  Is  the  circumstance 
of  the  Devisee  having  changed  the  nature  of  his  Estate,  to  deprive  the  Pur- 
chasers of  the  protection  of  the  charge  of  Debts  ?  Whatever  a  Devisee  may 
do  with  his  Estate,  his  duty  to  Parties  who  have  a  prior  claim,  cannot  be 
altered.  Watkina  v.  Cheek  decides,  merely,  that,  where  a  Party  lends  him- 
self to  a  Breach  of  Trust  for  his  own  benefit,  he  shall  be  liable.  Here  the 
Purchasers  had  no  knowledge  of  any  Breach  of  Trust,  or  of  any  intention 
to  commit  a  Breach  of  Trust.  The  Bonds  assume  that  the  Party  who  re- 
ceived the  Money,  was  to  pay  the  Legacies :  they  were  taken  by  the  Pur- 
chasers ex  abundanii  cantela. 
The  Vicb-Chancellor  : 

I  do  not  understand  that  the  Record  is  so  framed  as  to  raise  the  issue 
whether  the  Debts  were  paid  at  the  time  when  the  Estates  were  conveyed 
to  the  Purchasers  (b).  But,  if  the  issue  had  been  raised,  I  am  of  opinion 
that  the  form  of  the  Conveyances  and  the  Bonds,  would  be  receivable,  as 
between  the  Purchasers  and  the  Plaintiffs,  to  show  that,  at  the  time  of  the 
Conveyances,  the  Debts  were  paid.  If  the  Debts  were  not  paid, 
it  was  unnecessary  for  the  Purchasers  to  resort  to  the  •machine-  [  •889  ] 
ry  which  they  have  adopted.  The  form  of  the  Bonds  of  Indem- 
nity shows  that  the  Parties  did  not  think  it  necessary  to  advert  to  the  Debts 
at  all.  Those  Bonds  do  not  notice  the  charge  of  Debts,  but  they  recite  the 
Will  as  if  there  was  no  charge  of  Debts  in  it.  Therefore,  they  afford  evi- 
dence that  the  Debts  were  paid :  and,  as  between  the  Purchasers  and  Ken* 

(a)  2  Sim.  &  Sta.  199. 

(6)  The  Bill  alleged  that  T.  KmnOt  paid  the  Debts  out  of  the  Personal  Estate. 
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netty  I  mast  take  it  as  a  transaction  in  \?hich  the  Purchasers  were  advised 
to  take  the  Bonds  as  an  additional  security. 

Independently  of  that,  it  appears,  on  the  face  of  the  transaction,  that  the 
Purchasers  were  dealing  with  Kennett  as  owner  of  the  Estate  subject  to  the 
Legacies,  and  not  as  a  Person  to  whom  the  Estates  had  been  devised  subject 
to  the  general  ch'arge  for  Payment  of  Debts  and  Legacies. 

From  the  form  of  the  Conveyances  and  of  the  Bonds  of  Indemnity,  I  am 
of  opinion  that  the  Estates  of  the  Purchasers  must  be  taken  as  subject  to 
the  Legacies. 


Sir  ^.  Sagden  and  Mr.  M.  BoupeU^  with  respect  to  the'Purchasers  who 
took  the  General  Bonds,  contended  that  the  same  principle  applied  to  them, 
as  to  other  Purchasers. 

Mr.  Pepys  and  Mr.  Wray  said  that  the  Bonds  for  quiet  enjoyment  free 
from  all  Incumbrances,  were  taken  merely  as  an  additional  security  to  the 
Covenants  for  the   same  purpose,  and  that,  as  the  taking  of  the   Cove- 
nants afforded  no  evidence  of  an  intention  to  commit  a  Fraud 
[  *390  ]     *or  a  Breach  of  Trust,  so  neither  did  the  taking  of  the  B<«ds. 

The  Vice-Chancellor  : 

The  question  is,  in  what  character  the  Vendor  was  placed. 

All  the  Deeds  recite  the  Will,  and  also  take  notice  of  the  Conveyance 
and  Fine  of  January  1810 :  that  circumstance  shows  that  KennM  was  deat 
ing,  not  as  Devisee  subject  to  the  general  charge  of  Debts  and  Legacies, 
but  as  owner  of  the  Property. 

The  Will,  as  recited  in  the  Conveyances,  notices  the  charge  of  Legacies  ; 
and  those  Conveyances  were  accompanied  by  General  Bonds.  The  Bonds 
could  have  been  given  for  no  other  purpose  than  to  protect  the  Purchasers 
from  the  Legacies. 


The' Decree,  as  drawn  up,  referred  it  to  the  Master  to  take  an  account  of 
the  Testator's  Personal  Estate,  not  specifically  bequeathed,  coige  to  the 
hands  of  Thomas  Kennett^  and  also  of  the  Deifo,  Funeral  Expenses  and 
Legacies  and  Annuities  of  the  Testator,  and  directed  that  the  Personal  Es- 
tate should  be  applied  in  payment  of  the  Debts  and  Funeral  Expenses,  in  a 
course  of  administration,  and  then  in  payment  of  what  remained  due  on  ac- 
count of  the  Legacies  and  Annuities,  and,  in  case  the  Personal  Estate 
should  not  be  sufficient  for  the  payment  of  what  was  due  for  such  Debts, 
Funeral  Expenses  and  Legacies  and  Annuities,  it  was  declared  that  the  Real 
Estates  comprised  in  the  Will  were  well  charged  with  the  Debts,  and  with 
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the  Legacies  and  Annuity  given  thereby^  and  that  the  same,  in 

the  hands  of  the  Defendants  claiming  as  *Parchaser8  from  Thh    [  *  891  ] 

ma9  Kennettj  were  then  liable  to  raise  and  pay  what  remained 

due  in  respect  thereof,  or  so  much  as  the  Personal  Estate  should  be  insuffi* 

eient  to  pay.* 


Graves  v.  Hicks. 

1B33:  \^\hDeQQmher,^Will.— Construction.— Tenant  for  Life.^Priority,— Cumulative  Legd* 

cie$. 

Testator,  bj  bis  Will,  gave  an  Annuity  to  bis  Dangbter,  ont  of  certain  Estates,  for  her  sepa- 
rate use.  By  a  Codicil,  be  gayc  her  a  Life  Elstate,  for  her  separate  use,  in  the  same  Estates. 
Ilcld  that  the  Daaghter  was  entitled  to  the  Life  Estate  only. 

Testator  charged  bis  Estates  with  an  Annuity  in  faroor  of  bis  Wife,  and,  tubjecHhereto,  be  de* 
vised  the  Estates  in  strict  settlement  Afterwards,  by  his  Will  and  Codicils,  ho  charged  the 
Estates  with  aevcral  other  Annuities  to  his  Wife  and  other  persons.  Held  that  the  first- 
mentioned  Annuity  was  the  primary  charge  on  the  Estates. 

Testator  devised  an  Estate  to  his  Daughter  for  Life,  with  Remainder  to  her  Husband  for  Lifej 
and  charged  other  Estates  with  the  payment  of  an  Annuity  to  his  Daughter,  and,  after  her 
death,  with  the  payment  of  an  Annuity  to  her  Husband.  He  then  made  a  Codicil  which,  in 
effect,  revoked  the  Husband^s  Life  Estate  in  Remainder.  &y  a  subsequent  Codicil,  he  gave 
to  the  Hosband,  a  Life  Estate  in  possession  in  the  first  Estate,  and  also  an  Annuity  in  pos- 
session, to  the  same  amonnt  and  chai^ged  upon  the  same  Estates  as  the  former  Annuity. 
Held  that  the  second  Annuity  was  substituted  for  the  first 

John  HiceSi  by  his  Will  dated  the  4th  of  May  1821,  gave  his  Copjhold 
Messuage,  &c.,  called  Plomer  Hill  House^  in  the  County  of  Rucks ^  unto 
and  to  the  use  of  Trustees  and  their  Heirs,  in  Trust  for  his  Wife, 
for  her  life  or  widowhood,  or  until  she  should  cease  to  Veside     [  *  392  ] 
therein,  and,  on  her  death,  second  Marriage,  or  ceasing  to  reside 
on  the  Premises,  the  Testator  directed  his  Trustees  to  stand  seised  thereof 
upon  the  Trusts  after  declared  of  the  Residue  of  his  Real  Estates  :  and  he 
gave  to  the  same  Trustees  and  their  Heirs,  during  the  Lives  of  his  Niece 
Frances  Mountstevens,  and  his  Daughter  Anna  Maria  HearUy  and  the  Life 
of  the  Suvvivor  of  them,  his  Freehold  Estate  called   Treravd  in  Cornwall 
in  Trust  to  pay  an  Annuity  of  20Z.  for  the  separate  use  of  his  Niece,  for 
her  Life,  and  to  dispose  of  the  residue  of  the  Rents  for  the  separate  use  of 
his  Daughter,  and,  after  the  death  of  his  Daughter,  but  subject  to  the  An* 
nuity  of  20Z.,  he  gave  the  Estate  to  her  Children,  as  Tenants  in  Common  in 
Tail,  with  Cross  Remainders  amongst  them  in  Tail,  with  Remainder  to  the 

*  This  Decree  was  rerersed  by  Lord  Lyndhmrd,  C. ;  but,  as  the  FZee-CAonceUor's  decision  i« 
stated  as  an  anthori^,  in  Sir  £.  SugdaCi  Treat  on  Vendors,  Vol.  11.  p.  39.  it  was  deemed 
advisable  to  report  the  Case. 

Vol.  VL  87 
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Uses  after  declared  of  the  Beadue  of  his  Beal  Estates :  and  he  gave  hifl 
Manor  of  Bradenham  in  the  Gonnty  of  BwkSj  and  all  the  residae  of  hia 
Beal  Estates,  subject  nevertheless  to  anch  charges  and  Incumbrances  aa 
should,  at  the  time  of  his  decease,  ba  existing  and  charged  thereon  or  any 
part  thereof  under  or  by  virtue  of  any  Marriage  Settlement  or  otherwise,  to 
the  same  Trustees  and  their  Heirs,  to  the  use  that  his  Wife  might,  during 
her  widowhood,  receive  thereout  an  Annuity  of  800Z.  a  year,  and,  wbject 
{hereto^  to  the  use  of  his  Son  for  Life,  with  Bemainders  to  his  first  and  other 
Sons,  successively,  in  Tail  Male,  with  Bemainder  to  the*intent  that  the  Tes- 
tator's Wife  might  receive,  during  her  life  or  widowhood,  a  further  Annuity 
of  1002.,  and  that  the  Trustees  might,  during  the  term  of  99  Years,  if  hia 
Daughter  should  so  long  live,  take  a  like  Annuity  of  1002.  in  Tru9t  for  the 
separate  use  of  his  Daughter^  with   Bemainder  to  his   Grandson,  John 

OraveSy  for  his  Life,  with  Bemainders  to  the  first  and  other  Sona 
[  ^893  ]     of  John  *  OraveSy  suocessivdy ,  in  Tail  Male,  with  several  Be* 

mainders  over. 
The  Testator,  by  his  first  Codicil,  after  reciting  that  his  Son  had  died  un* 
married  and  without  Issue,  since  the  execution  of  his  Will,  gave  his  Trtravel 
Estate,  after  the  Death  of  hia  Daughter,  to  her  husband,  Francis  Hearle^  for 
his  Life,  and,  after  his  Death,  to  the  Uses  to  which  the  same  stood  limited, 
by  his  Will,  after  the  Death  of  his  Daughter.  And  he  charged  hia  Manor 
of  Bradenham  and  all  his  othar  Besiduary  Beal  Estates  with  the  payment 
of  a  further  Annuity  of  1002.  to  his  Wife,  for  her  Life  or  Widowhood,  in 
addition  to  the  Annuities  charged  thereon,  in  her  favour,  by  his  Will,  and 
which,  as  well  as  all  the  other  provisions  for  hery  he  thereby  ratified  and 
confirmed  :  and  he  charged  the  same  Estates  with  the  payment  to  his  Trus- 
tees, during  the  term  of  99  years,  if  his  Daughter  and  her  Husband  or 
either  of  them  should  so  long  live  (a),  of  a  further  Annuity  of  2002.,  upon 
Trust,  during  bis  Daughter's  life,  to  apply  the  same  for  her  separate  use, 
in  addition  to  the  Annuity  of  1002.  provided  for  her,  by  his  Will,  out  of  the 
same  Estates,  and  which  he  thereby  ratified  and  confirmed :  and  he  charged 
the  same  Estates  with  the  payment^  after  his  Daughter's  Death,  of  an  An- 
nuity of  1002.  to  Iter  Husband^  Francis  Hearle,  for  his  lAfe,  m  addition  to 
the  benefits  thereby  given  to  him. 

The  second  and  third  Codicils  did  not  afiect  the  Beal  Estates. 
[  *394  ]        *The  Fourth  Codicil  was.  as  follows :— ''  And  I  do  make  and 

add  this  further  Codicil  to  my  Will,  hereby  revoking  and  making 
null  and  void  several  of  the  dispositions  heretofore  made  by  me,  in  my  said 
Will  and  Codicils,  of  all  my  Freehold,  Copyhold  and  Personal  Estate  and 

(c)  It  was  contendM  (bat  uuacceasrally)  that,  nndes  the  abeve  Clause,  Mr.  BearUyfSsvkr 
tiUed  to  an  Annuity  of  2002.  after  hia  Wife's  death. 
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Effects  of  all  and  every  kind  and  description ;  and,  instead  and  in  the  place 
of  such  Devise,  Disposition  and  Bequests  thereof,  I  do  give  and  bequeath 
all  and  every  my  Freehold,  Copyhold  and  Personal  Estate  and  Effects,  of 
every  kind  and  description  whatsoever  and  wheresoever  situated,  unto  my 
Daughter,  Anna  Maria  Hearle^  for  her  Life,  and,  from  and  after  the  deter- 
mination of  that  Estate,  I  give,  devise  and  bequeath  the  same  unto  my 
Grandson,  John  Graves,  and  his  Heirs,  in  strict  Entail,  as  in  my  said  Will 
directed."  (The  Testator  then  directed  that  his  Grandson  should  not  be 
put  in  possession  of  his  Estates  until  he  should  attain  the  age  of  31  Years, 
and  that,  in  the  meantime,  the  Bents  should  be  accumulated  for  his  benefit.) 
'^^  And,  in  failure  of  Issue  of  the  said  John  Graves,  I  order  that  my  said 
Estates  and  Effects  shall  go  and  descend  as  is  by  my  said  Will  directed. 
And  I  do  ratify  and  confirm  the  several  Annuities  and  Donations  by  me, 
in  my  said  Will  and  former  Codicils,  given  and  begueathed.  And  I  do 
further  give  and  bequeath,  tmto  my  dear  Wife,  one  other  Annuity  of  lOOL, 
to  be  paid  her  in  like  manner  and  with  the  like  restrictions  as  the  former 
ones  given  her  by  my  said  Will  and  Codicils,  hereby,  in  all  other  respects 
but  what  is  above  mentioned,  confirming  my  said  Will  and  Codicils." 

By  the  Fifth  Codicil,  the  Testator  expressed  his  will  and  meaning  to  be 
that  what  he  had  left  his  Daughter,  should  be  at  her  own  dispo- 
sal, and  independent  of  her  ^Husband,  and  not  subject  to  bis  [  *395  ] 
Control,  Debts  or  Creditors,  and  that  any  Lease  or  Appointment 
which  she  might  make  of  his  Estates,  should  be  valid,  and  that  her  Receipt 
should  be  a  discharge  for  any  Rents  or  Money  psud  to  her,  notwithstanding 
her  coverture.  But,  to  show  his  regard  for  her  Husband,  the  Testator  left 
him  the  Rents  and  Profits  of  his  Estate  of  Th'eravel  during  his  Life,  (sub- 
ject, however,  to  an  Annuity  of  202.  to  his  Niece,  Mrs.  Mountstevens,  for 
her  Life,)  and  also  an  Annuity  of  100?.  further,  during  his  Life,  out  of  the 
Bradenham  Estates.  And  he  gave  and  confirmed,  to  his  Wife,  all  Sums  of 
Money  which  she  or  he  might  be  entitled  unto  out  of  the  Effects  of  her  late 
Father,  or  that  any  other  Friend  might  leave  her  ;  and  he  ordered  his  Exe- 
cutors, in  case  she  died  before  him,  to  fulfil  her  will  and  disposal  thereof 
(6). 

On  the  hearing  of  Exceptions  taken  by  the  Plaintiff*,  John  Graves,  and 
tdso  by  the  Defendant,  Mrs.  Bicks,  to  the  Master^ s  Report  of  the  21st  of 
June  1833,  and  on  the  Cause  coming  on  for  further  Directions,  the  follow- 
ing Questions  were  raised : 

(6)  See  Doe  r.  Hicla^  8  Bing.  47S,  where  the  Will  and  Codicils  are  more  fally  stated.  The 
Vxct'Chancdloir  considered  that  the  spirit  of  the  Decision  iu  the  Honse  of  Lords  bound  any 
other  Conrt  that  had  to  decide  npon  anj  portion  of  the  Testator's  Property  that  was  similarly 
drcnmstanced  to  the  Phmer  EiU  Estate ;  and,  therefore,  His  Honor  held  that  the  tpec\fic  Be* 
qnests  to  Mrs.  JBtcib,  in  the  Win  and  Pint  and  Tiyrd  GbdicUs,  wen  not  revoked  by  the  Fourth 
CodidL 
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Fir8t,Whether  Mrs.  Hearle  was  entitled  to  the  Annuities  of  lOOZ.  provided 
for  her  by  the  Will  and  first  Codicil,  and  also  to  the  Life  Estate  giTon  to  her 

by  the  Fourth  Codicil : 
[  •396  ]         •Secondly,  Whether  the  Annuity  of  300Z.  given  to  Mrs.  Hick$ 

by  theWill,  was  a  prior  Charge  to  the  several  other  Annuities 
given  by  the  Will  and  Codicils  (c)  : 

And  thirdly,  Whether  the  Annuity  of  lOOZ.  given  to  Mr.  Hearle  by  the 
Fifth  Codicil,  was  in  addition  to,  or  in  subsitution  for  the  Annuity  of  lOOf. 
given  to  him  by  the  First  Codicil. 

Sir  E,  Sugden  and  Mr.  Koe,  for  the  Plaintiff. 

Mr.  Pepf/8^  Mr.  Bcames  and  Mr.  Patchy  for  the  Defendant,  Mrs.  Hiek^ 
Mr.  Knight  and  Mr.  Wigram,  for  the  Defendants,  Mr.  and  Mrs.  Hearle. 
Mr.  Barber  and  Mr.  Wright^  for  the  Trustees. 

The  Vice-chancellor  : 
first:  notwithstanding  the  Testator  does,  in  his  Fourth  Codicil,  ratify 
and  confirm  the  several  Annuities  and  Donations  by  him  ^ven  and  bequeath- 
ed in  his  Will  and  former  Codicils,  I  cannot  think  that  he  intended  that  Mrs. 
Hearle  should  have  the  two  Annuities  which,  by  the  Will  and  First  Codicil, 
are  charged  in  her  favour  on  the  Bradenham  Estates,  dod  that  she  should 
take  a  Life  Interest  also  in  the  same  Estates.    For  though  I  ad- 
[  •SQT  ]     mit,  according  to  the  Case  that  has  been  cited  (d),  that  a  ^Person 
may  have  a  Life  Interest  and  also  a  Charge  on  the  same  Lands, 
there  would  be  a  palpable  inconsistency,  in  substance,  (though  not  in  the 
technical  Language  used  by  the  Testator,)  in  giving,  to  Mrs.  Hearle^  a  Life 
Interest  and  also  an  Annuity  for  her  separate  use  out  of  the  same  Estates. 
Secondly :  The  Testator  first  gives  the  Annuity  of  SOOL  to  his  Wife, 
and  ^'  subject  thereto,"  he  dovises  the  Estates  on  which  it  is  charged  to  his 
Son  in  strict  Settlement,   and  then  he  gives  other  Annuities  out  of  the 
same  Estates :  I  am,  therefore,  of  opinion,  that  the  Wife's  Annuity  is  a 
primary  charge  to  all  the  other  Annuities  given  by  the  Will  and  Codicils  ; 
but  there  is  no  priority  between  the  other  Annuities,  and  they  muat  all  be 
paid/7an  paseu. 

Thirdly :  According  to  the  Decision  in  the  House  of  Lords,  the  effect  of 
the  Fourth  Codicil  was  to  revoke  the  Life  Estate  in  Resiainder  which,  by 
the  First  Codicil,  had  been  given,  to  Mr.  Hearle^  in  the  Treravel  Estate  (e). 
Supposing  then  that  the  Testator  was  aware  that,  by  the  Fourth  Codicil,  he 
had,  of  necessity,  revoked  the  Estate  for  Life  in  Remainder  in  the  Treravtl 
Estate  (about  which,  after  what  has  taken  place  in  the  House  of  Lords,  I  am 
not  at  liberty  to  say  there  is  any  doubt),  he  may  also  have  supposed  that 

(c)  It  was  alleged  that  the  Rents  of  the  Estates  were  insafficient  to  pay  the  Ammitiei 
d  full. 

(d)  Forhu  v.  MoffaU,  18  Ves.  884.  («)  Set  8  Bing .  489. 
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the  effect  of  the  Fourth  Codicil  might  be  to  destroy  the  Annnity  which,  by 
the  First  Codicil,  he  had  given,  to  Mr.  Hearle,  in  Remainder  after 
the  death  of  his  Wife  (/) :  and  it  appears  to  me*  that  the  mode  [  *398  ] 
in  which  he  roTived  the  Estate  for  life  in  the  IVeravel  Estate 
and  accelerated  it,  is  only  to  be  attributed  to  the  fact  that  he  intended  to 
undo  what  he  had  done  by  the  Fourth  Codicil :  and  the  same  intention  muse 
be  taken  to  have  been  in  his  mind  when,  by  the  Fifth  Codicil,  ho  gives,  to 
Mr.  SearUj  an  Annuity  in  possession  out  of  the  Bradenham  Estates,  he 
having,  by  the  first  Codicil,  given  Mr.  Hearle,  out  of  the  same  Estates, 
only  an  Annuity  in  Remainder  after  the  death  of  his  Wife.  Therefore,  I 
am  of  opinion  that  the  Life  Estate  in  possession  in  the  l^reravel  Estate,  and 
the  Annuity  in  possession  out  of  the  Bradenham  Estates,  were  given,  to 
Mr.  ffearle^  in  lieu  of  the  Life  Estate  and  Annuity  in  Remainder  which 
were  given  to  him  by  the  First  Codicil. 


IS35 :  I4th  July, --Mortgag:— Exoneration, 

A  Father  having  agreed  to  aecnre  a  Marriage  Portion  for  his  Danghter,  mortgaged  Part  of  hit 
Estates  for  that  pnrpose,  aad  oovenantad  to  pay  the  Money.  By  his  Will,  he  directed  his 
Debts  to  be  paid  first  oat  of  the  Residoc  of  hb  Personal  Estate,  then,  oot  of  his  Money  in 
the  Funds,  and,  lastly,  ont  of  his  residuary  Real  Estates.  Held  that  the  mortgaged  Estate 
was  not  to  be  exonerated,  from  the  Portion,  out  of  the  Personal  Estate. 

The  Testatori  after  disposing  of  his  Bradenham  and  other  residuary 
Estates  in  the  manner  stated  ante^  page  892,  gave,  all  his  Money  in 
the  Parliamentary  Stocks  or  Funds  of  Great  Britain,  to  the  Trustees, 
in  Trust  for  his  Wife,  during  her  life  or  widowhood,  and,  after  her 
death  or  second  Marriage,  in  Trust,  absolutely,  for  the  Person  who,  under 
his  Will,  should  then,  either  as  Tenant  for  Life  or  in  Tail  Male,  be  in  the 
actual  possession  of  his  residuary  Real  Estates  thereinbefore  devised,  or 
entitled  to  the  Bents  and  Profits  thereof :  and  he  disposed,  in  like  manner, 
of  the  Household  Goods,  Furniture,  Books,  Prints,  Pictures, 
China,  Glass  and  Plate,  which  should  belong  to  him  at  *(he  time  [  *399  ] 
of  his  decease :  and  he  gav»  all  the  Beady  Money,  Wines, 
Provisions,  Provender,  Live  and  Dead  Stock,  which  should  be  in  or  about 
his  Mansion  called  Plomer  Hill  Houu  at  bis  decease,  and  also  all  the  Ar- 
ticles of  Plate  brought  by  his  Wife,  for  her  own  absolute  use  and  benefit : 
And,  as  to  all  the  rest  and  residue  of  his  Personal  Estate  and  Effects  not 
thereinbefore  specifically  bequeathed,  he  gave  the  same,'subject  and  charged 
with  the  Payment  of  all  his  just  Debts,  Funeral  and  Testamentary  Expenses 
and  the  pecuniary  Legacies  given  by  his  Will,  or  which  be  should  give  by 

( f)  The  Fourth  Codidl  raHfitd  and  ooi\firmod  the  Annuities  given  bj  the  WiU  and  former 
Codicils. 
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any  Codicil  thereto,  to  hia  Son  for  his  own  absolnte  use  aad  benefit :  Pro- 
vided that,  if  the  residue  of  his  Personal  Estate  should  be  insufficient  to 
answer  all  his  said  Debts,  Funeral  and  Testsunentary  Expenses  and  Lega- 
cies, then  he  charged  his  Funded  Property  thereinbefore  bequeathed,  and, 
if  that  should  be  insufficient,  then  the  residue  of  his  Beal  Estates  thereinbe- 
fore devised,  with  the  Deficiency. 

By  the  Order  on  further  Directions  of  the  9th  of  December  18S8,  it  was, 
amongst  other  things,  referred  to  the  Master  to  inquire  whether  any  and 
which  of  the  Mortgage  Debts  or  other  Incumbrances  afiectbg  the  Testator's 
Beal  Estates,  constituted  a  Debt  or  Debts  which,  in  the  first  instance,  ought 
to  be  paid  out  of  the  residue  of  the  Testator's  Personal  Estate,  and,  if  that 
Fund  should  be  insufficient,  then  out  of  his  Parliamentary  Stocks  and  Funds : 
and  it  was  declared  that  the  residue  of  the  Testator's  Personal  Estate  was 
the  primary  Fund  for  the  payment  of  his  Debts,  Funeral  and  Testamentary 

Expenses  and  Legacies,  and  that  his  Parliamentary  Stocks  and 
[  MOO  ]     Funds  *were  the  second  Fund  for  *the  payment  thereof,  and  that 

the  residue  thereof,  if  any,  was  a  charge  upon  bis  residuary 
Seal  Estates. 

On  the  6th  of  March  1835,  the  M(Ht€r  reported  that,  by  an  Indenture 
dated  the  81st  of  January  1807,  and  made  between  the  Testator  of  the  one 
part  and  certain  Trustees  of  the  other  part,  after  reciting  an  intended  Mar- 
riage between  the  Testator's  eldest  Daughter  and  Charles  Gray  Oraves^ 
and  that,  on  the  Treaty  for  the  Marriage,  the  Testator  had  proposed  and 
agreed  to  secure^  to  Trustees,  6,000^.,  as  and  for  the  Marriage  Portion  of  his 
Daughter,  by  a  Mortgage  of  the  Hereditaments  thereinafter  demised,  of  which 
the  Testator  was  seised  in  Fee-simple  in  possession  free  from  Incumbrances,  to 
be  paid,  at  the  end  of  12*Calendar  Months  next  after  his  death,  upon  the  Trusts 
of  an  Indenture  of  Settlement  of  even  date :  It  was  witnessed  that,  in  pursu- 
ance of  the  said  Proposal  and  Agreement  of  the  Testator,  and  in  consideration 
of  the  intended  Marriage,  and  for  securing^  to  the  Trustees,  the  sum  of  6,0007. 
with  Interest  as  after  mentioned,  upon  the  Trusts  of  the  Settlement,  the 
Testator  demised,  to  the  Trustees,  the  Hereditaments  therein  described  (be- 
ing part  of  his  residuary  Real  Estates)  for  1,000  years,  subject  to  a  Provi- 
so for  the  Cesser  of  the  term,  if  the  Heirs,  Executors  or  Administrators  of 
the  Testator  should,  within  12  Calendar  Months  atter  his  death,  pay  to  the 
Trustees  6,0007.  with  Interest  at  57.  per  Cent,  from  his  Death  until  payment 
thereof ;  and  also  if  the  Testator  should  pay,  to  the  Trustees,  Interest,  after 
the  like  rate,  on  4,0007.,  from  the  solemnization  of  the  Marriage  up  to  the 
Day  of  his  Death,  upon  the  Trusts  of  the  SeUlement.    And  the  Testator 

for  himself,  his  Heirs,  Executors  and  Administrators  covenanted 
[  *401  J     Vith  the  Trustees  for  payment  of  the  Principal  And  Interest 


CASES  IN  GHAJS70SBT.  4«^ 


1883^Qniy6S  T.  Hick» 


pursnant  to  the  Proviso,  and  entered  into  the  other  CoreoaQte  which  are& 
qsaal  Mortgages  of  the  like  nature. 

The  Recitals  in  the  Settlement  irere  to  the  same  efibct  as  those  in  the 
Mortgage  Deed,  and  thereby  Trusts  were  declared,  of  the  Principal  and  In- 
terest secnred  by  that  Deed,  for  the  benefit  of  the  Testator's  Daughter  and. 
her  intended  Husband,  and  the  Children  of  the  Marriage. 

The  Marriage  was  solemnized  on  the  81st  of  January  1807.  The  Plain* 
ti£f  was  the  only  Issue  of  the  Marriage. 

.The  Master  found  that  the  Mortgage  Debts  created  by  the  Indenture  of 
the  31st  of  January  1807,  ought  not,  in  the  first  instance,  to  be  paid  out  of 
the  residue  of  the  Testator's  Personal  Estate,  or,  if  that  Fund  should  be  in- 
sufficient, then  out  of  the  Testator's  Parliamentary  Stocks  and  Funds  ;  but 
that  the  Mortgaged  Premises  were  charged  unth  and  subject  and  liable^  in 
the  first  instance,  to  the  payment  of  the  6,000/.  aafid  Interest. 

The  Plaintiff  excepted  to  the  Report. 
Mr.  Kinderslejf  and  Mr.  £be,  in  support  of  the  Exception. 

The  Testator  did  not  create  a  Trust-term  for  raising  a  Portion  for  hit 
Daughter,  but  he  mortgaged  his  Estate  to  the  Trustees,  as  a  security  for  the 
Debt :  they  might  have  foreclosed  the  Mortgage ;  but  they  had 
no  *Power,  by  reason  of  any  Trust,  to  raise  the  6,000Z.  out  of  [  m62  ] 
the  Estate.  In  the  Cases  in  which  the  Court  has  s^d  that  the 
Real  Estate  shall  not  be  exonerated,  either  there  has  been  no  Covenant  for 
payment  of  the  Money,  or  there  has  been  a  Trust  created  for  raising  it,  or 
the  Party  has  been  settling  the  whole  of  his  Estate  on  his  Marriage.  Lady 
Coventry  v.  Lard  Coventry  (a)  ;  Edwards  v.  Freeman  (5) ;  Wilson  v. 
Lord  Darlington  Qc^  ;  Lanoy  v.  The  Duke  of  Athol  (d). 

In  Lechmere  v.  Charlton  (e),  Sir  W.  Chrant  says :  ^'  It  is  difficult  to  con- 
ceive how  a  man  can  make  himself  a  Debtor  (although,  by  the  same  Instru* 
ment,  he  charges  the  Real  Estate)  without  subjecting  his  Personal  Assets, 
in  the  first  instance,  to  the  payment  of  the  Debt.  Here  the  Settlor,  eer- 
tainly,  makes  himself  a  Debtor,  by  his  Covenant."  So  that,  in  that  Case, 
though  there  was  a  Trust  for  raising  the  Money  and  not  a  Mortgage,  yet  Sir 
TT.  Ghrant  inclined  to  think  that  a  debt  was  created.  In  Sx  parte  Digby 
(/),  (which  is  a  Case  that  stands  on  the  same  footing  as  Lady  Coventry 
V.  Lord  Coventry^,  Lord  Eldon  says:  ^^  In  general,  if  a  Tenant  for  Life 
with  power  of  charging,  makes  a  charge,  his  general  Personal  Estate  will 
,  not  be  liaUe  to  exonerate  the  Land ;  and,  in  general,  if  he  pays  it  off,  he 
becomes  an  Incumbrancer  on  his  own  Estate.  Thus,  if  there  be  Tenant 
for  life  with  power  of  charing,  with  Remainder  to  Trustees  to  preserve 

(a)  2  P.  W.  233.  (b)  2  P.  W.  436  (c)  2  P.  W.  664,  not*. 

(d)  a>Alk444.  (f)  1%  ViMi  1^  (/ )  Jm.  2S&. 
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CoDtingeat  Remainders,  with  other  Remainders  over,  and  the  Reversion  to 
himseir;  if  he  makes  a  Mortgage,  and  afterwards  pays  it  off,  he 
[  M03  ]  *is  himself  an  Incumbrancer  on  the  Estate,  even  without  taking 
an  Assignment."  Then  his  Lordship  sajs :  ^*  The  5,000Z.  was 
disposed  of;  that  did  not  remain  as  her  separate  Estate.  If  it  should  ap- 
pear that  she  had  any  other  separate  Estate,  the  question  might  be  consid- 
ered. It  would  depend  upon  whether  the  Personal  Security  was  meant  to 
be  the  primary  security,  or  only  collateral."  Therefore  his  Lordship  did 
not  decide  between  the  Duchess's  Real  Estate  and  her  separate  Personal 
Estate. 

In  every  Case,  where  there  has  been  a  Mortgage  redeemable  by  the 
Mortgagor  and  a  Covenant  by  him  to  pay  the  Money,  his  Personal  Estate 
has  been  held  liable  to  exonerate  the  land. 

Notwithstanding  the  Testator  devised  his  residuary  Real  Estates  subject, 
expressly,  to  such  Charges  and  Incumbrances  as,  at  the  time  of  his  De- 
cease, should  be  existing  and  charged  thereon  by  virtue  of  any  Marriage 
Settlement  or  otherwise,  his  Personal  Estate  is  liable  to  pay  off  the  Mort« 
gage.     Serle  v.  St.  Eloy  (^). 

[The  Vicb-Chanoellor  : — At  the  time  when  the  Testator  executed  the 
Mortgage  Deed,  was  the  6,000{.  his  Debt?  It  appears,  by  the  Recitals  in 
the  Settlement  as  well  as  in  the  Mortgage  Deed,  that  the  Agreement  was 
to  secure  J  not  to  pay  the  6,0001.] 

The  Covenant  created  the  Debt ;  there  was  no  antecedent  Debt.     The 
Testator  intended  to  settle  a  sum  of  Money  and  to  make  his  Per- 
[  *404  ]     sonal  Estate  liable  'to  pay  it.     Warinff  v.  Ward  (K).    It  is  not 
a  Settlement  of  Land,  but  of  Money.     Cope  v.  Cope  (i). 

[The  ViCE-CnANCELLOR : — ^Is  there  any  Case  like  the  present;  in  which 
it  has  been  decided  that  the  money  secured  shall  be  paid  out  of  the  Person* 
al  Estate  7] 

There  is  no  case  in  which  it  has  been  decided  either  way.  This  Case 
stands  on  the  general  Rule,  independent  of  any  authority. 

If  there  were  any  doubt  on  the  general  principle,  the  Will  itself  is  con- 
clusive. The  Testator,  after  devising  his  residuary  Real  Estates,  bequeaths 
his  Money  in  the  Parliamentary  Stocks  or  Funds  of  Oreat  Britain.  That 
is  a  specific  Bequest ;  and  it  is  followed  by  other  specific  Bequests.  Then 
the  Testator  bequeaths  the  residue  of  his  Personal  Estate  subject  to  the 
payment  of  all  his  just  Debts,  &c.  Then  follows  this  proviso :  tifbt,  if  the 
Residue  of  his  Personal  Estate  should  be  insufficient  to  answer  all  his  Debts, 
kc.j  then  he  charged  his  Funded  Property  thereinbefore  bequeathed,  and, 

(g)  f  P.  W.  88ft.  {h)  5  Vei.  670,  and  7  Tea.  88t.  (t)  %  Salk.  449. 


CASES  IN  CHANCERY.  406 

m 
^  ■"  '  ■ ■■■ 

1835.^GraTes  ^.  Hicks. 

if  that  should  be  insufficient,  then  the  rcsidae  of  his  Real  Estates  thereinbe- 
fore devised,  with  the  deficiency :  so  that  the  residuary  Real  Estates  are  to 
be  only  the  third  Fund  for  payment  of  all  his  Debts.  The  6,0002.  was  con- 
fessedly a  Debt :  it  was  created  in  the  satne  way  as  a  common  Mortgage 
Debt.  The  Real  Estates  are  to  be  the  last  Fund  for  the  payment  of  Debts. 
Can  then  the  Court  say  that  the  general  rule  and  the  Testator's  express  di- 
rection, are  not  to  prevail  ?    Bamewell  v.  Lord  Cawdor  (k). 

*Mr.  BeameSj  Mr.  Patch  and  Mr.  Wood  appeared  in  support    [  M05  ] 
of  the  Report. 

But  The  YioeChancellor,  without  hearing  them, said  : 
It  is  plain  that  the  intention  of  the  parties  was  that  the  Covenant  of  the 
Father  should  be  auxiliary  only  to  the  charge  upon  his  Land ;  and  that  what 
he  contracted  to  do,  was  to  give  security  for  the  6,000.  The  Mortgage 
Deed  recites  that,  upon  the  treaty  for  the  intended  Marriage,  the  said  John 
EickB  did  propose  and  agree  to  Beoure  unto  the  said  Eobert  Brudendlj  &c.^ 
their  Executors,  Administrators  and  Assigns,  6,0002.  sterling,  as  and  for  the 
Martiage  Portion  of  his  said  Daughter,  by  a  Mortgage  of  the  Heredita- 
ments thereinafter  mentioned.  Then  the  Deed  proceeds  to  create  the  Term 
to  secure  the  6,0002. ;  and  then,  as  a  matter  of  course,  there  is  the  Cove- 
nant for  payment  of  that  Sum.  The  recital  in  the  Settlement  tallies  with 
the  recital  in  the  Mortgage  Deed.  Therefore,  it  is  plain,  on  the  face  of  the 
Instruments,  that  the  intention  was  that  the  Father  should  give  Security  on 
hb  Land  for  the  6,Q002. ;  and  the  Covenant  was,  merely,  a  matter  of  form, 
and  only  auxiliary.  I  admit  that  this  sum  of  6,0002.  was,  in  some  sense,  a 
Debt.  But  it  was  said  that,  though  the  Testator  has  devised  his  residuary 
Real  Estates  subject  to  such  Charges  and  Incumbrances  as  should,  at  the 
time  of  his  decease,  be  existing  and  charged  thereon  by  virtue  of  any  Mar- 
riage Settlement  or  otherwise,  those  words  mean  nothing,  as  the  Devisees 
must  take  the  Estates  subject  to  the  Charges:  but  those  words  must  mean- 
something  where  the  Testator  had  created  a  Charge  on  his  Estates  for  secur- 
ing that  which  was  not  a  Debt.  In  Serle  v.  St.  Eloy^  the  words 
"  subject  to  the  Incumbrances  thereon,"  'were  held  to  mean  [  ^406  ] 
nothing,  because  the  Charge  had  been  created  to  secure  a  Debt. 
But  that  was  not  the  case  hero.  Then  the  Testator,  when  he  disposes  of  the 
residue  of  his  Personal  Estate,  says :  ^^  And,  as  to  all  the  rest  and  residue  of 
my  Personal  Estate  and  Eflfects,  whatsoever  and  wheresoever,  not  hereinbefore 
specifically  bequeathed,  I  give  iind  bequeath  the  same,  subject  and  charged 
with  the  payment  of  all  my  just  Debts."  If  the  words  in  the  preceding 
part  of  the  Will,  which  devised  the  Estates  subject  to  the  Charges  and  In 
cumbrances  thereon,  go  for  nothing,  this  direction  that  his  Personal  Estate 

(k)  9  Madd.  403. 
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shall  be  first  applied  for  the  payment  of  his  Debts,  must  also  go  for  nothing ; 
as  that  must  be  the  case,  at  all  events,  by  operation  of  Law.  The  whole 
residuary  Clause  shows  that  the  Testator  meant  his  general  Personal  Estate 
to  be  first  applied  in  payment  of  his  Debts,  then  bis  Parliamentary  Stocks 
JEind  Funds,  and  then  his  residuary  Heal  Estates.  But  the  question  still  is 
what  was  meant  by  this  word  "  Debts."  Although  it  is  perfectly  true  that 
^ho  Covenant,  which  was  merely  auxiliary,  made  the  6,0002.,  in  a  certain 
sense,  a  Debt,  yet,  for  the  purpose  of  determining  the  priority,  you  must 
Iconsider  whether  it  was  a  Debt  at  the  time  when  the  Security  was  created. 
In  JEx  parte  Digby^  Lord  Eldon  says :  "  The  cases  of  Exoneration  go  upon 
tlie  ground  that  the  Money  is  the  Debt  of  the  Person  making  the  Mort- 
gage, at  the  time.  The  question  here  is,  whether,  at  the  moment  the  Charge 
was  made,  it  was  a  Personal  Debt  of  The  Duchesses."  And  the  question 
in  this  Case  also  is,  whether,  at  the  time  when  the  Charge  was  created,  it 
was  the  Personal  Debt  of  the  party,  for  which  he  was  making  provision  ;  or 
whether  he  was  not  making  a  security  for  a  Sum  for  which  he  gives  this 

Covenant  as  an  auxiliary  security  only.     In  Lanoy  v.  The  Duke 
[  *407  ]     of  Athol,  'Lord  JSardwickej  C.  says:  "  But  though  there  is  this 

Covenant,  it  is  truly  said,  by  the  Defendant's  Counsel,  that  the 
Personal  Assets  are  not  the  original  Fund  charged,  and,  in  that  respect, 
differs  from  a  Mortgage  or  any  other  Incumbrance ;  for,  there  being  a 
borrowing  and  a  lending  in  the  case  of  a  Mortgage,  the  Real  Estate  is  con- 
sidered only  as  a  Pledge ;  and  the  Personal  Estate,  which  is  the  natural 
Fund,  is  liable  in  the  first  place :  but  this  Rule  has  never  been  carried  so 
far  as  to  extend  it  to  a  Provision  upon  a  Settlement." 
My  opinion  is  that  the  finding  of  the  Master  is  right. 

Exception  over-ruled. 


Gardner  v.  Laohlan. 

1833 :  12th  Dec.^Banhrupt— Order  and  Disposition. 

-4.,  on  bchnlf  of  the  Owner  of  a  Ship,  entered  mto  a  Charter-party  with  B,  by  which  B, 
ngrcccl  to  pny  to  ^,  on  behalf  of  the  owner,  a  certain  Sam  for  the  freight  of  the  Ship,  by 
Two  Instalments,  one  to  be  paid  on  the  sailing  of  the  Ship,  and  the  other,  on  the  comple- 
tion of  the  Voyage.  The  Owner  being  indebted  to  C,  ordered,  in  writing,  A.  to  pay  to  CI 
all  Monies  he  might  receive  under  the  Charter  party;  and,  accordingly,  A,  paid  over  the  iirel 
Instalment  to  C.  Tlic  Owner  then  assigned,  by  Deed,  the  remainder  of  the  Freight  to  C, 
who  gave  notice  of  the  Assignment  to  A.,  but  not  to  B.  The  Vessel  completed  her  Voyage, 
and  afterwards  the  Owner  became  bankrupt.  Held  that  the  remainder  of  the  Freight  was 
not  in  his  order  and  disposition  at  his  Bankmptey. 

In  1831,  John  ScoU  employed  the  Plaintiff  to  act  as  his  Agent  in  respect 
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of  some  Ships  of  which  he  was  the  Owner,  and  Scott  agreed  that  all  Ad- 
vances to  be  made  by  the  Plaintiff,  for  effecting  Insurances  on  his  Ships  or 
otherwise  for  the  purposes  thereof,  should  be  secured  by  a  Mortgage  of  tho 
Ships  and  their  Freight,  In  March  1832,  the  Defendant,  LacTilan,  a  Ship- 
broker,  on  the  behalf  and  by  the  authority  of  Scott^  entered  into 
•a  Charter-party,  with  the  Commissioners  of  the  Navy,  for  the  [  MOS  ] 
conveyance  of  Emigrants  to  Van  Diemeti^a  Land^  in  a  Ship  be- 
longing to  Scott  called  The  Prince88  Royal.  The  Charter-party  was  dated 
the  26th  of  March  1832,  and  was  made  between  two  of  the  Commissioners 
of  the  Navy,  of  the  one  part,  and  Lachlan  (on  hehaJf  of  the  Owners  of  the 
Ship)  of  the  other  part,  and,  thereby,  Lachlan^  on  behalf  of  the  Owners, 
entered  into  certain  Covenants  with  the  Commissioners,  and,  in  consideration 
of  those  Covenants  being  performed  by  Lachlan  on  behalf  of  the  Owners, 
the  Commissioners,  on  behalf  of  His  Majesty,  agreed  to  pay  to  Lachlan^  on 
behalf  of  the  OwnerB,  for  tho  Hire  and  Freight  of  the  Ship,  at  the  rate  of 
31.  13».  per  Register  Ton,  in  manner  following,  (that  is  to  say)  one  half  of 
the  freight  to  be  paid  by  the  Lords  of  the  Treasury,  on  producing  a  certifi- 
cato  of  the  Ship  having  sailed  on  her  Voyage,  and  the  remainder  also  by 
the  Lords  of  the  Treasury,  on  producing  certificates  of  the  number  of  per- 
sons that  were  embarked  in  England,  having  been  landed  at  EjbarVa  Town. 

In  April  1832,  the  Plaintiff,  by  Scoit^a  direction,  insured  the  Ship  and 
Freight  for  1,800?.,  and  paid  the  Premiums  on  the  Policies  :  and  he  retain- 
ed the  Policies  in  his  hands  as  a  security  for  the  amount  due  to  him  from 
ScoU. 

Scotty  in  order  to  secure  the  repayment  of  some  part  of  the  Advances 
made  by  the  Plaintiff  for  his  use,  signed  and  gave,  to  the  Plaintiff,  an  Order 
dated  the  25th  of  April  1832,  directing  Lachlan  to  pay  to  the  order  of  the 
Plaintiff,  all  Monies  he  might  receive  on  account  of  the  Ship,  under  her 
then  Charter  to  tho  Navy  Board ;  and  the  Plwntiff  delivered  the  Order  to 
LacMan. 

•Upon  the  sailing  of  the  Ship,  1,100Z.  became  due  as  one  In-  [  '409  ] 
stalment  of  the  Freight ;  and  Lachlan  received  that  sum  from 
the  Lords  of  the  Treasury,  and,  with  Scott^s  privity,  paid  it  to  the  Plaintiff. 
After  the  sailing  of  the  Ship,  the  Plaintiff  continued  to  make  Advances  on 
Scott^ 8  hehtk\{ ;  and,  in  August  1832,  a  Balance  of  8001.  was  due,  from 
him,  to  the  Plaintiff.  Scott  having  delayed  to  give  to  the  Plaintiff  a  Secu- 
rity for  his  Debt,  the  Plaintiff  followed  him  to  Ireland^  and  sued  out  a  Writ 
for  the  purpose  of  arresting  him  ;  and,  ultimately,  Scote,  after  considerable 
pressure,  executed  an  Indenture  dated  the  13th  of  August  1832,  and,  there- 
by, after  reciting  that  Seott  was  indebted,  to  tho  Plaintiff,  in  8002. ,  Scott 
UBigned,  to  the  Plaintiff,  all  the  Freight  and  Earnings  of  the  Ship  which 
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might  become  dao  under  the  Charter-party,  and  all  Policies  of  Insurance 
then  effected  or  thereafter  to  be  effected,  in  respect  thereof  in  Tmst  to  re* 
tain,  thereout,  the  8007.,  with  interest  from  the  28th  of  July  then  last.  On 
the  27th  of  August  1832,  the  Plaintiff  served  Lachlan  with  a  Notice  of  the 
Assignment,  and  desired  him  to  hold  the  readue  of  the  Freight  to  become 
due  under  the  Charter-party,  on  his  (the  Plaintiff's)  account. 

In  September  1832,  the  Ship  arrived  at  Van  DiemafC%  Land. 

On  the  15th  of  January  1833,  Scott  became  Bankrupt,  and  the  Defend- 
ants Bum  and  others  were  chosen  his  Assignees. 

The  800/.  still  remaining  due,  the  Bill  was  filed  in  July  1833, 
[  *410  1  stating  that  the  8002.  and  upwards  du9  for  Freight,  *was  then 
payable  by  the  Lords  of  the  Admiralty  (to  whom  all  contracts 
entered  into  by  the  Navy  Board  bad  been  transferred  by  2  &  8  Will.  4,  c. 
40)  or  by  the  Treasury  upon  the  Certificate  or  by  the  direction  of  the  Ad- 
miralty, to  Lachlan^  and  that  the  Admiralty  were  willing  to  pay  that  Sum 
to  Laehlanj  or  to  give  him  the  necessary  Certificate  for  receiving  the  same, 
it  being  usual  to  pay  the  Freight  to  the  Person  in  whose  name  the  Charter- 
party  is  made,  and  to  deal  with  such  Person  only :  that  the  Plaintiff  was  en- 
titled, under  bis  Security,  to  receive  the  8002.  due  for  Freight,  but  the  As- 
signees had,  lately,  set  up  a  claim  thereto,  and  bad  given  Notice  of  such 
Claim  to  the  Admiralty,  and  required  the  Fund  to  bo  paid  to  them.  The 
Bill  prayed  that  the  Plaintiff  might  be  declared  to  bo  entitled,  under  the 
Assignment,  to  receive  the  Sum  due  for  Freight,  that  Laehlan  might  be  de- 
clared to  bo  a  Trustee  thereof  for  the  Plaintiff,  and  might  be  decreed  to 
receive  and  pay  the  same  to  him,  and  that  LaiMan  might  be  restrained  from 
paying  the  same  to  the  Assignees,  and  that  they  might  be  restrained  from 
receiving  or  demanding  the  same,  and,  if  necessary,  that  a  Receiver  might 
be  appointed  thereof. 

The  Answer  of  the  Assignees  submitted  that  the  unpaid  Freight  did  not 
pass  by  the  Assignment  to  the  Plaintiff,  for  want  of  Notice  to  the  Parties  by 
whom  the  same  was  payable,  prior  to  Scott^s  Bankruptcy. 

The  Plaintiff  now  moved  that  Lachlan  might  be  at  liberty  to  receive  the 
Money  due  for  Freight  under  the  Charter-party,  from  the  Lords  of  the  Ad- 
miralty or  the  other  Persons  by  whom  the  same  might  be  paya- 
[  '411  ]    ble,  and  might  be  ordered  to  pay  it  into  Court,  or  that  a  •Receiv- 
er might  be  appointed  thereof,  and  that  the  other  Defendants 
might  be  restrained  from  receiving  the  same 

Mr.  Knight  and  Mr,  Jacobs  for  the  Plaintiff  : 

Lachlan  was  the  only  Person  who  could  receive  the  Freight  from  the 
Commissioners,  and,  therefore,  he  was  the  only  Person  to  whom  the  Notice 
ought  to  have  been  given.    The  Commissioners  dei^lt  with  him :  be  was  the 
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only  Person  whom  tbey  knew  in  the  transaction.  ScoWs  name  is  not  men- 
tioned in  the  Charter-party.  The  Commissioners  agree  to  pay  the  Freight 
to  Lachlan^  on  behalf  of  the  Owners.  The  1,1002.  which  was  payable  un- 
der the  Charter-party  on  the  sailing  of  the  Vessel,  was  paid  to  Laehlan^ 
and  he  paid  that  Sum  to  the  Plaintiff,  under  the  direction  of  Scott.  Laeh- 
Ian  is  not  made  a  Party  to  the  Charter-party  merely  as  Corenantee,  but  he 
is  the  Person  to  whom  the  Money  is  to  be  paid.  Consequently  the  Notice 
given  to  him  was  all  that  was  requisite  to  make  him  a  Trustee  for  the 
Plaintiff,  and  to  take  the  Money  out  of  the  order  and  disposition  of  the  Bank- 
rupt. Shack  V.  Anthony  (a)  ;  Lefevre  v.  Boyle  (6). 
Mr.  G.  Itiehard8y  for  the  Defendant  LacKlan. 
Mr.  Pepys  and  Mr.  Koe^  for  the  Defendants,  the  Assignees  : 

The  object  of  the  Bankrupt  Laws  is  to  prevent  false  Credit  being  gained 
by  supposed  Ownership.  Persons  dealing  with  Scott^  would  know  that  his 
Ship  was  let  to  the  Government,  and  would  make  inquiries  and 
learn  ''that  8002.  was  due  for  the  Freight  of  it.  If  B.  is  known  [  M12  ] 
to  have  a  Debt  payable  to  him,  it  gives  him  Credit,  though  it 
passes  through  the  hands  of  A,  The  Notice  ought  to  have  been  given  to 
the  Party  who  owed  the  Money.     Lachlan  did  not  owe  it. 

[The  Vicb-Chancellor  : — Had  Scott  the  right  to  receive  the  Money 
from  the  Commissioners,  or  only  from  LacUan^  after  he  had  received  it 
from  the  Commissioners  ?] 

Lachlan^  as  Agent  or  Attorney,  made  the  Contract  on  behalf  of  the 
Owner  of  the  Ship. 

[The  ViOB  Chancellor  : — Could  Scott  have  recovered  the  Money,  from 
the  Commissioners,  at  Law  ?] 

That  is  a  question  at  Law :  he  might  have  recovered  the  Money  in  this 
Coart. 

[The  Yice-Chancbllor  : — ^Here  the  question  is  the  right  to  receive  the 
Money  from  LacUanJ] 

If  the  Obligee  in  a  Bond  assigns  the  Debt,  the  Obligor  is  the  Person  to 
whom  Notice  onght  to  be  given ;  and  yet  the  Assignee  cannot  recover,  ex- 
cept in  the  name  of  the  Obligee.  Here  the  Party  to  receive  the  Money, 
and  the  Party  beneficially  entitled  to  it,  are  different  Persons ;  so  that  the 
two  Cases  are  identical. 

The  Authorities  cited  have  nothing  to  do  with  the  present  question. 
Shack  V.  Anthony  merely  decided  that,  in  that  Case,  A89ump8it 
could  not  be  maintained.    In  ^Lefevre  v.  Boyle j  the  question  was     [  MIS  ] 
whether  the  Action  ought  to  have  been  brought  in  the  names  of 
all  the  Members  of  the  Company,  or  in  the  names  of  the  Trustees  who  sign- 

(a)  1  M.  &  8.  67a.  (6)  3  Bam.  &  AdoL  877. 
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ed  the  policy  and  paid  the  Money  due  on  it ;  and  it  was  decided  that  the 
Action  was  properly  brought  in  the  names  of  the  Trustees.  Those  Cases 
related  to  the  form  of  Action  only. 

A  sum  of  Money  is  in  the  order  and  disposition  of  the  Party  entitled  to 
it,  although  he  is  not  the  Person  to  receive  it. 

[The  YiCE-OiiANCELLOR : — ^The  question  is,  is  it  a  Debt,  in  Liw  or  ia 
Equity,  to  Scott  ?  There  are  no  circumstances  stated  which  render  it  equita- 
ble  that  Scott  should  sue  the  Commissioners.  Notice  to  them  might  hare 
been  necessary,  if  he  could  have  filed  a  Bill  against  them  for  the  Debt.3 

The  Bill  states  that  Lachlan  entered  into  the  Contract  on  behalf  of  the 
Owners,  and  that  the  Commissioners  covenanted  to  pay  the  Money  to  him 
on  behalf  of  the  Owners  ;  so  that  it  appeared,  by  the  Charter-party,  thai 
the  Money  did  not  belong  to  Lachlan.  If  it  had  been  an  Agreement  and 
not  a  Deed,  the  Cases  cited  show  that  Scott  might  have  maintained  an  Ac* 
tion  for  the  Money  against  the  Commissioners.  If  this  be  a  case  in  which 
Notice  to  the  Commissioners  was  not  requisite,  the  Case  is  altogether  out 
of  the  Statute.  Under  that  Statute  notice  must  be  given  to  the  Party  who 
is  to  pay  the  Money.  The  Notica  given  to  Lachlan,  was  Notice  to  SeoiVn 
Agent.  If  the  Assignee  of  a  Bond,  gives  Notice  to  the  Obligee,  he  gives 
it  to  a  Party  who  has  Notice  already.  If  the  Commissioners,  on 
[  *414  ]  being  asked  ''whether  any  Money  was  due  from  them  to  Seottj 
had  answered  that  it  was  due  to  XacAIan  and  not  to  Seatt,  they 
would  have  practised  a  gross  Fraud. 

[The  Yioe-Chancellob  : — ^If  Scott  and  Lachlan  had  each  applied  to  the 
Commissioners  for  the  Money,  and  they  had  paid  Laehlany  could  Scott  have 
maintained  a  Bill  against  them  ?] 

If  the  Commissioners  had  paid  Scott,  Lachlan  clearly  could  not  have 
maintained  an  Action  against  them  for  the  Money.  The  Plaintiff  has  put 
his  own  construction  on  what  was  the  effect  of  the  Charter-party ;  for  he 
took  the  Assignment  of  August  1833  from  Scott,  without  Lachlan  being  a 
Party  to  it. 

We  submit  that  the  Notice  was  not  sufficient  to  intercept  the  payment  of 
the  Fund  to  Seott,  and,  therefore,  that  it  remained  in  his  order  and  disposi- 
tion at  the  time  of  his  Bankruptcy. 
The  Vicb-Chancbllor  : 

The  Question  raised  by  this  Motion,  is  a  very  simple  one.  The  whole 
difficulty  seems  to  have  arisen  from  not  sufficiently  attending  to  the  Machine* 
ry  of  the  Case. 

The  Commissioners  of  the  Navy,  for  their  own  Personal  Convenience, 
chose  to  contract  (as  they  were  at  liberty  to  do)  with  an  Agent,  and  not 
with  the  Shipowners  themselves,  as  it  is  more  easy  to  contract  with  one 
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Person  than  with  many.  The  effect  of  the  Charter-party  was  that,  when 
the  Vessel  had  performed  her  Voyage,  Mr.  LaeJdan  would,  at 
Law,  have  a  right  *to  demand  from  the  Commissioners  the  Sum  [  *415  ] 
payable  upon  the  Charter-party,  and  Mr.  Scott  would  have  a 
right  to  receive,  from  Lachlan^  the  Sum  which  the  Commissioners  had  paid 
to  LaeJdan :  and,  unless  there  were  some  special  Circumstances,  Scott  could 
have  no  right  whatever  to  file  a  Bill  against  the  Commissioners,  and  ask  thai 
they,  in  the  first  instance,  should  pay  the  Freight  to  him.  If  a  Bill  had 
been  filed,  representing  that  the  Voyage  had  been  performed,  and  praying 
that  the  Commissioners  might  be  ordered  to  pay  the  Money  to  Scott^  the 
Commissioners  might  have,  successfully,  demurred  to  the  Bill ;  for  they 
would  have  a  right  to  say  that  Lachlanj  their  Covenantee,  was  the  Person 
to  receive  the  Money. 

I  am  willing  to  admit  that  there  might  be  such  a  state  of  Circumstances  as 
would  justify  Scott  in  coming  into  Equity  against  the  Commissioners ;  but 
no  such  Circumstances  have  yet  arisen.  The  consequence,  therefore,  10 
that  the  Commissioners  are  only  liable,  at  Law,  to  pay  Lachlan :  and,  being 
only  liable,  at  Law,  to  pay  Lachlan^  Scott  could  only  assign  that  which  he 
had  a  right  to,  that  is,  a  right  to  receive  the  Freight  from  Lachlan^  when 
LaeJdan  himself  had  received  it.  Therefore,  I  am  of  opinion,  that  Notice 
to  LaeJdan  was  quite  sufficient  to  put  this  Debt  out  of  the  order  and  dis* 
position  of  Scott. 

Supposing  that  there  was  any  doubt  upon  the  Question,  which  I  think 
there  is  not,  I  ought  to  grant  the  Motion*. 


•Woodstock  v.  Shillito.  [  MIS  ] 

lSd3 :  14th  Dec  ^  WUL-^Corutruetion. 

Testator  gave  the  Interest  of  a  Fund  to4iis  Wife  for  Life,  and  after  her  death,  to  such  of  hts  four 
Dnughters  as  shonld  be  then  living,  in  equal  ShareSj  daring  their  respective  lives ;  and /rom 
and  after  the  several  deceases  of  his  Four  Daughters,  he  gave  one  Fourth  of  the  Capital  to 
their  respective  Children.  One  of  the  Daughters  died  before  the  Widow,  leaving  a  Child  • 
Held  that  the  Child  became  entitled,  on  the  Widow^s  death,  to  have  one  fourth  of  the  Capiul 
transferred  to  her. 

William  Burrows,  by  his  Will  dated  the  22d  of  July  1805,  devised  all 
liis  Real  Estates  to  his  Wife  and  two  other  persons,  in  Trust  to  sell  the  same, 
and  he  directed  the  Monies  arising  therefrom  to  be  added  to  his  Personal 
Estate  and  disposed  of  as  after  mentioned  :  and  he  directed  his  Personal 

*  Affirmed  by  Lord  Brouhghtm,  C,  on  the  gnrand  thai,  whataiver  the  light  might  be,  tte 
Money  oaght  to  be  lecnred. 
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Estate  to  be  converted  into  Money,  and  then  proceeded  as  follows  :  ''  And 
my  Will  is  that  all  the  Monies  to  be  received  by  my  Trustees  and  Executors 
as  aforesaid,  after  the  payment  of  all  my  just  Debts,  Funeral  Expenses,  and 
the  Charges  of  proving  and  executing  this  my  Will,  shall  be  placed  out,  in 
the  names  of  my  ^aid  Trustees  and  Executors,  on  good  Real  or  Government 
Security  or  Securities,  upon  Trust  that  they^or  the  Survivors  or  Survivor  of 
them,  or  the  Executors  or  Administrators  of  such  Survivor,  shall  and  do  pay 
the  Interest  and  Dividends  and  Profits  from  time  to  time  arising  therefrom, 
unto  my  said  Wife  and  her  Assigns,  for^and  towards  her  Maintenance  and  the 
Maintenance  and  Education  of  my  three  youngest  Daughters,  Catherine^ 
Sophia  and  Ami/j  until  their  respective  ages  of  21  years  or  Marriage  under 
that  age ;  and,  as  and  when  my  said  Daughters  shall  respectively  attain 
the  age  of  21  years,  or  shall  be  married  under  that  age  with  the  consent 
and  approbation  of  my  Executors,  I  give  unto  them,  my  said  Daughters, 
the  sum  of  5007.  each,  out  of  the  said  Capital  so  by  me  directed  to  be  placed 
out  by  my  Executors  as  aforesaid,  having  already  advanced  to  my  other 
Daughter,  Mary  Antij  the  Wife  of  Mr.    fVilUam  BulUvj  to  the  amount  of 

the  same  sum  of  600^.  :  and,  as  to  the  remainder  of  the  sdd 
[  M17  ]     capital  Sum,  *I  direct  the  same  to  be  continued  on  the  same  or 

such  other  Securities  as  my  Executors  shall  think  proper,  and  the 
Interest,  Dividends  and  Profits  from  time  to  time  arising  therefrom,  to  be 
paid  into  the  proper  hands  of  my  said  Wife,  for  her  own  use  and  benefit, 
during  her  natural  Life ;  and,  from  and  immediately  after  her  Decease,  I 
direct  the  said  Interest  and  Dividends  to  be  paid  unto  and  amongst  such  of 
my  said  four  Daughters  as  shall  be  then  living^  in  equal  Shares  and  Pro- 
portions, during  their  respective  Lives ;  and,  from  and  after  the  several 
Deceases  of  my  said  Daughters^  I  give  one  Fourth  part  of  the  said  capital 
Sum,  and  one  Fourth  part  of  the  Interest  which  shall  be  then  due  thereon, 
to  the  respective  Children  of  my  respective  Daughters,  (that  is  to  say), 
one  such  Fourth  part  to  the  Qhild  or  Children  of  my  said  Daughter  Buller^ 
one  other  like  Fourth  part  to  the  Child  or  Children  of  my  said  Daughter 
Catherine^  one  other  like  Fourth  part  to  the  Child  or  Children  of  my  said 
Daughter  Sophia j  and  the  remaining  Fourth  part  of  the  said  capital  Sum 
and  Interest  to  the  Child  or  Children  of  my  said  Daughter  uimy,  in  such  pro. 
portions  and  manner  as  they,  my  said  Daughters,  shall  by  their  Will  direct 
or  appoint." 

The  Testator  died  in  September  1806,  leaving  his  Wife  and  his  four 
Daughters  him  surviving. 

In  1809  Catherine  married  John  Marsden^  by  whom  she  bad  Issue  one 
child  only.  Mrs.  Marsden  died  in  1814,  and  her  child  in  1829.  In  1814, 
Sophia  married  William  Woodstock^  but  there  was  no  Issue  of  the  marriage. 
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The  Testator's  widow  died  in  1830.    Mrs.   Bxdler  had  Issue 

seven  children,  three  of  whom  were  ^Infants.      The  Testator's     [  *  418  ] 

Daughter  Amy^  remained  single. 

The  Bill  was  filed  by  Mr.  and  Mrs.  Woochtock,  Mr.  and  Mrs.  BuUer^  and 
Amy  BttrrotC€j  against  the  Personal  Representatives  of  the  Testator's 
Widow,  the  Personal  Representative  of  the  deceased  child  of  Mr.  and  Mrs. 
Marsderij  and  the  children  of  Mrs.  BuUer,  praying  that  it  might  be  declared 
that,  under  the  Will,  and  by  reason  of  the  death  of  Mrs.  Marsden  in  the 
Lifetime  of  the  Testator's  l^dow,  the  Female  Plaintifis  became  entitled  as 
the  only  Daughters  of  the  Testator  who  were  living  at  the  death  of  his 
Widow,  in  equal  shares,  during  their  respective  Lives  and  the  Life  of  the 
Survivor  of  them,  to  the  Dividends  of  the  Stock  in  which  the  Testator's  Es- 
tate had  been  invested* 

Mr.  Marsderif  in  his  Answer,  submitted  that,  on  the  death  of  the  Widow, 
he  became  entitled,  as  the  Personal  Representative  of  his  deceased  child,  to 
have  one  Fourth  of  the  Stock  transferred  to  him. 

Mr.  Beanies  and  Mr.  fT.  ff.  ffall,  for  the  Plaintiffi,  contended  that  the 
Will  contained  a  distinct  Gift  to  such  of  the  Testator's  Daughters  as  should 
be  living  at  the  death  of  his  Widow :  that  the  Court  could  not  reject  the 
words  then  living :  that  one  Fourth  of  the  Stock  vested  in  the  deceased 
child,  in  the  Lifetime  of  its  Mother ;  but,  from  the  subsequent  words  in  the 
Will,  it  was  to  be  collected  that  there  was  to  be  but  one  period  of  distri- 
bution, which  was  the  decease  of  the  surviving  Daughter ;  and  that,  in 
the  meantime,  the  Daughters  were  Joint  Tenants.  ArfMtrong  v.  JBh 
dridge  (a). 

*Sir  JS.  Sugden,  Mr.  Spence  and  Mr.  Wray^  appeared  for  the  [  *419  ] 
Defendants;  but 

The  Yicb-ChanoblloBi  without  hearing  them,  said : 

The  question  is,  what  is  the  meaning  of  the  words :  '^  From  and  after 
the  several  Deceases  of  my  said  Daughters  7"  They  mean :  "  after  the 
deaths  of  my  Daughters  respectively."  It  is  clear  that  the  Testator  meant 
to  give  to  the  Children  the  Share  of  their  Mother,  on  her  death.  Con- 
sequently the  Defendant,  Marnden^  is  now  entitled  to  his  Daughter's 
Share. 


Nbwell  v.  Townsend. 

ISSi :  ISth  HwMrf^r-^Ddihr  mud  Creditor, 
Injauctioa  gnated  to  ratrain  the  Goods  of  a  Partnership  Yrom  heing  taken  in  Execntiott  for 
A  Debt  dne  from  one  of  the  Partners,  who  died  before  the  Writ  was  delivered  to  the 

(a)  8  Bro.  C.  C  SIS. 

Vol.  VI.  89 
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The  Goods  of  a  Partnership  of  which  the  Plaintiff  and  J.  N.  were  Mem- 
bers, had  been  taken  in  Execution  for  a  Debt  due  flrom  J.  N.  to  one  of  the 
Defendants.  J.  If.  died  before  the  writ  was  delivered  to  the  Sheriff.  The 
Plaintiff  obtained  an  ex  parte  Injunction  to  restraui  the  Sheriff  from  remov- 
ing from  the  Partnership  Premises,  sellmg  or  intermeddling  with  the  Effects 
of  the  Partnership. 

Mr.  Py>ff9  and  Mr.  CUngy  for  the  Defendant,  now  moved  to  dissolve  the 
Injunction. 

Mr.  KfdgU  and  Mr.  CHrdleetone^  jun.,  for  the  PUintiff,  cited  Tojfhr  v. 
Fiddt  (a)  ;  and  Barker  v.  Qoodair  (().- 
[  *320  ]  *The  Vtce^Chaneellar  said  that  a  Writ  of  Execution  bound  the 
Property  in  a  Debtor's  Goods,  only  from  the  Delivery  of  the 
Writ  to  the  Sheriff  (<?),  who  was  required  to  indorse,  on  the  back  of  the 
Writ,  the  day  on  which  he  received  it :  that,  in  this  Case,  the  Property  in 
the  Goods  had  vested,  at  Law,  in  the  Plaintiff^  the  surviving  Partner,  before 
the  Writ  was  delivered  to  the  Sheriff,  and,  therefore,  the  Defendant  could 
have  acquired  no  legal  right  to  them. 

Motion  refused,  with  Costs. 


Davies  v.  Thorntceoft. 

ISdS :  IStii  Feb.— ^onc  Owtrte.— 2Hisf  for  S^parai$  Vm. 

A  Trust  for  the  separate  Use  of  a  WomaD,  whether  single  or  married,  is  valid. 

MiLUCBNT  Croxton,  hy  her  Will  dated  the  29th  of  September  1815, 
directed  that  her  Executor  should  stand  possessed  of  the  sum  of  6002.,  part 
of  her  Personal  Estate,  in  Trust  to  permit  her  Sister  Thomasin  Croxtanj 
and  her  Niece  Elizabeth  Humphreye^  during  their  joint  Lives,  to  receive  the 
Interest  thereof  to  and  for  their  own  use,  in  equal  Moieties  ;  and,  from  and 
after  the  death  of  Thomasin  Croztan^  then  upon  further  Trust,  in  case  her 
Niece  should  survive  her  Sister,  to  pay  and  transfer  the  600Z.  and  the  Se- 
curities whereon  the  same  might  be  then  invested,  unto  her  Niece,  to  and 
for  her  own  sole  and  separate  Use,  independent  of  any  Husband  she  might 
marry.  And  she  directed  that  tha  Receipts  of  her  NieCe  alone,  whether 
covert  or  sole,  should,  from  time  to  time,  be  good  Discharges,  to  her  Exec- 
utor,  for  any  sums  of  Money  to  which  she  might  become  en- 
[  *421  ]  titled  "under  her  Will.  But,  in  case  her  Niece  should  die  in  the 
lifetime  of  Thomann  Croxton^  unmarried  and  without  Issue, 

(a)  4  V«8.  see.  (6)  u  Vef,  7S.  (c)  See  29  Car.  S,  c  8,  s.  1«. 
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then  upon  further  Trust  that  her  Executor  should  pay  and  transfer  the  6002. 
and  the  Securities  whereon  the  same  might  be  then  invested,  unto  and 
equally  between  and  amongst  the  Children  of  her  Executor  and  their  re- 
spective Executors,  Administrators  and  Assigns :  Provided  that,  in  ease  her 
Niece  should  marry  in  the  lifetime  of  the  Testatrix's  Sister  Thomasin  Crox- 
tcmy  and  should,  afterwards,  die  in  the  lifetime  of  her  said  Sister,  leaving  a 
Husband  or  one  or  more  Child  or  Children  her  surviving,  and  who  should  be 
living  at  the  death  of  Thomasin  Croxtariy  the  6001.  should  be  in  Trust  for 
such  Person  as  the  Testatrix's  Niece  should,  by  Deed  or  Will,  appoint,  and, 
subject  thereto,  for  her  Children  as  therein  mentioned.  And  the  Testatrix 
appointed  the  Defendant  Thomycroft  her  Executor. 

The  Testator  died  shortly  after  the  date  of  her  Will.  Tho  Executor 
proved  the  Will,  and  retained  the  Legacy  of  600?.  out  of  the  Testatrix's 
Personal  Estate. 

Elizabeth  BkmphreyBy  after  the  decease  of  the  Testatrix,  but  in  the  life- 
time of  Thomasin  Croxton^  married  the  Defendant  John  FoulkeSj  and  had 
several  Children  living.  On  the  6th  of  February  1832  John  Fotdkes  was 
declared  a  Bankrupt,  and  the  Plaintiff  and  the  Defendants  J,  Dodd  and  R. 
E.  Davies  were  chosen  his  Assignees. 

By  a  Deed  Poll,  dated  the  16th  of  February  1832,  the  Defendant  Elizor 
beth  FouVceSy  in  exercise  of  the  power  vested  in  her  and  enabling  her  to  dis- 
pose of  her  separate  Property,  and  for  securing,  to  the  Plaintiff, 
the  'repayment  of  293Z.  in  which  John  FouJkes  was,  at  his  Bank-     [  '422  ] 
ruptcy,  indebted  to  the  Plaintiff,  appointed  and  assigned,  to  the 
Plaintiff,  293?.,  part  of  the  Legacy  of  600?.,  and  also  the  sum  of  14?.  13t. 
annually,  during  the  lifetime  of  Thomasin  Oroxton^  to  be  issuing  and  pay- 
able out  of  the  Moiety  of  the  Interest  of  the  600?.  to  which  Elizabeth 
Foiilkes  was  entitled  under  the  Will. 

Thomasin  Croxton  died  in  January  1835. 

The  Bill  alleged  that  the  Defendants  pretended  that  Mrs.  FoulkeSj  being 
a  feme  coverte,had  no  power  to  charge  the  Legacy,  and  that  the  Limitation, 
in  the  Will,  to  her  separate  use,  was  void  and  inoperative  as  agcdnst  hor 
Husband.     Whereas  the  Plaintiff  charged  the  contrary. 

The  Bill  prayed  that  it  might  be  declared  that  the  Deed  Poll  was  a  good 
Appointment,  and  that  the  DefendaiLt  Thomycroft  became  and  was  a  Trus- 
tee, for  the  Plaintiff,  of  the  Legacy  or  the  Security  on  which  it  was  invest- 
ed, to  the  extent  of  298?. ;  and  that  he  might  be  ordered  to  pay  293?.,  with 
Interest  since  the  death  of  Thomasin  Croxton^  to  the  Plaintiff. 

The  Defendant  Thomycroft  put  in  a  general  Demurrer. 

Mr.  Wigram  and  Mr.  Parry ^  in  sapporl  of  the  Demurrer,  relied  on  the 
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Judgment  of  Sir  C.  PepySj  M.R.  in  Mousey  v.  Parker  (a).    They  also  cited 
Woodmeiion  v.  Walker  (li),  Janes  v.  Salter  (c^jBJ[ii  Broum  v. 

Pocock(^dy, 
[  *423  }  *[The  Yicb-Chancellob  : — ^Those  Cases  proceeded  on  this, 
thai  the  policy  of  the  Law  being  in  favour  of  the  Power  to  as- 
sign,  the  courts  will  not  permit  that  Power  to  be  restrmed  by  a  fetter  which 
is  to  take  effect  on  a  subsequent  Marriage ;  and  the  Cases  of  Barton  ▼. 
Briscoe  (e),  and  NmoUm  v.  B^id  Cfy^  proceeded  on  the  same  principle  (^)* 
But  this  is  a  different  Case.] 

Mr.  Knight  and  Mr.  Walker j  in  support  of  the  Bill : 
In  Massey  v.  Parker ^  it  was  not  necessary  to  decide  the  present  question. 
It  was  held  that  the  Control  alluded  to  in  the  Will,  was  the  Control  of  the 
Mother  of  the  Grandchildren,  and  not  the  Marital  Control.    The  Master  of 
the  Bolls  says :  '^  It  is  immaterial  to  consider  what  effect  the  words  might 
have  had,  if  used  with  reference  to  future  Husbands  of  her  Grandchildren, 
because  I  am  of  opinion  that  they  are,  in  this  Case,  used  with  reference,  not 
to  any  Control  of  such  future   Husbands  of  the   Grandchildren,  bat  to  the 
possible  Control  of  their  Mother."     Therefore,  every   thmg  that  was  said 
afterwards,  was  extra-judicial.      Besides,  the  language  used  in  the  subse- 
quent part  of  the  Judgment,  is  not  susceptible  of  the  interpretation  that  has 
been  put  on  it.    When  His  Roruyr  uses  the  words  Bestriction  and  Fetter^  he 
means  the  Restraint  on  Alienation.      The  Trust  for  the  separate  Use  of  a 
married  Woman,  is  not  a  Restriction  or  a  Fetter,  but  a  Guard  :  it  increases 
her  power.      Nothing  short  of  an  Act  of  Parliament  can  say 
[  *424  3    *that  Trusts  for  the  separate  Use  of  unmarried  Women  cannot 
be  created.    Simson  v.  Jones  (A)  ;  Anderson  v.  Anderson  (i). 

Mr.  Wiffram  in  reply : 
Neither  in  the  statement  of  the  Case,  nor  in  the  arguments  in  Massey  v. 
Parker f  nor  in  the  Judgment  is  there  a  word  said  as  to  the  Restraint  on  Ali- 
enation. The  Master  of  the  Bolls ^  in  the  first  paragraph  of  his  Judgment, 
which  was  a  written  Judgment,  says :  ^^  Two  questions  are  raised  by  this 
Demurrer :  first,  whether  the  Testatrix  has,  by  her  Will,  given  the  income 
of  the  Fund  in  question,  to  the  separate  Use  of  her  Granddaughter  Eliza; 
and,  secondly,  whether,  if  she  intended  so  to  do,  such  intention  is  now  to  be 
carried  into  effect."  And  his  Honor ^  after  deciding  the  first  question,  pro- 
ceeds to  give  his  judicial  Opinion  on  the  second,  which  he  terms  the  more 
important  question,  namely,  whether  the  intention  to  give  the  income  for  the 

(a)  2  M.  &  K.  174.    Set  particularlj  ISS.  (6)  2  B.  &  M.  197. 

(c)  a  R.  &  M.  208.  {d)  Ibid.  210. 

(e)  Jac.  608.  (/)  AnU,  Vol.  IV.  p.  141. 

{g)  The  same  doctrine  was  laid  down,  hy  The  Vki-ChooiekUf^^  in  deciding  on  a  Demairer 
in  J^Hmmm  t.  FrtOh^  t  BCarch  18S6.    Mr.  Uoyd  for  the  Demnrrer,  Mr.  Ckandlm  for  the  BiU. 
(ik)  2  R.  &  M«  sea.  (0  2M.  &  K.  427. 
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separate  Use  of  the  Grand-daughter,  if  sufficiently  expressed,  could,  under 
the  circumstances,  have  effect  given  to  it,  so  as  to  deprive  the  Husband  of 
his  ordinary  right  to  the  Property.  With  respect  to  the  word  ^^  Fetter," 
the  object  of  the  Trust  for  the  separate  Use  and  of  the  Clause  against  An- 
ticipation, is  the  same,  namely,  to  secure  the  Property  for  the  benefit  of  the 
Wife.  The  Master  of  the  JSoUsj  after  saying  that  it  was  decided  in  Bran- 
dan  V.  Robineon  (k^j  that  an  attempt  to  fetter  the  power  of  Disposition  of  a 
Male  Legatee,  could  not  succeed,  and  that  it  was  esteblished,  by  Wood" 
meeton  v.  Walker  and  Braum  v.  Pocockj  that  the  same 
*rule  applied  to  an  unmarried  Female  Legatee,  proceeds  to  [  *425  ] 
reason  on  the  Trust  for  separate  Use.  If  Woodmeston  v.  Walh' 
«r.  Brown  y.  Pocoeh  and  Jones  t.  Salter^  are  rightly  decided,  the  decision 
in  Maszey  v.  Parker  is  an  unavoidable  consequence  from  them.  Suppose  a 
Woman  about  to  marry,  to  have  Property  of  three  Descriptions  :  1st.  Prop- 
erty held  in  an  ordinary  way :  2dly.  Property  held  for  her  separate  Use, 
without  a  clause  against  Anticipation :  and,  8dly,  Property  subject  to  a 
clause  against  Anticipation.  The  first  class  of  Property  would,  by  the  act 
of  Marriage,  become  the  Property  of  her  Husband.  So  would  the  third, 
according  to  the  Cases  last  referred  to.  Why  should  the  second  be  in  a 
different  predicament  ?  The  Decisions  in  the  Cases  last  referred  to,  show 
that  the  A7ill  of  the  Donor  is  not  sufficient  to  contravene  the  general  rule  of 
Law  which  gives  to  a  Husband  all  his  Wife's  Property.  The  decision  in 
Ma9%ey  v.  Parker ,  merely  assimilates  the  Property  of  the  second  Class  to 
Property  of  every  other  kind,  and  is,  for  that  reason,  a  sound  decision,  un- 
less something  in  the  way  of  Inconvenience  can  be  urged  against  it.  But 
that  argument  has  no  place  here.  The  argument  ab  ineonvementi  bears  all 
the  other  way.  Nothing  is  so  convenient  as  uniformity  in  Law.  Nothing 
so  inconvenient  as  merely  arbitrary  distinctions.  A  Woman  being  about  to 
marry  knows  she  must  settle  her  general  Estate,  if  she  desires  to  exclude 
the  Marital  Control,  and  she  acts  accordingly.  What  principle  of  conveni- 
ence can  recomQiend  a  different  Rule  in  the  case  of  Property  settled  to  her 
separate  Use  ? 

The  Yicb-Chanoellob  : 

I  have  not  the  slightest  doubt  upon  the  question. 

*I  have  always  understood  that  it  is  lawful  to  give  Property  to     [  *426  ] 
the  separate  Use  of  a  Woman  married  or  unmarried,  and  the 
Practice  of  the  Profession  has  been  according  to  that  opinion,  without  any 
variation  (J) :  and  although  it  is  inferred,  firom  some  of  the  expressions  used 

Ik)  18  Yef.  4S9. 

(/)  See  Honnuui'i  Precedents,  3d  edit.  toI.  l,p.  S9,  and  toL  9,  p.  SSS.  1129-1131 }  and  t 
Wood's  Conyejancing,  469.  S21,  S29. 
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by  the  present  Lord  Chancdl&r  when  Master  of  the  Rolls ^  in  Ma»%eji  t. 
Parker^  that  such  was  not  his  Opinion ;  yet  what  was  said  in  that  Case  most 
not  be  taken  as  a  Decision  on  the  question :  for  it  was  not  necessary  to  en« 
ter  into  the  Point :  and  His  Lordship  seems  rather  to  be  addressing  himself 
to  the  question,  whether  there  can  be  a  restrunt  on  Anticipation,  than  to 
the  question,  Whether  there  can  be  a  Limitation  to  the  separate  Use  of  a 
Woman  ?  The  Cases  of  Newton  v.  Beid ;  Barton  y.  Briseoe ;  Jone$  ▼. 
Salter ;  Woodmeston  ▼.  Walker^  and  Brotvn  ▼•  Pocock^  are  all  cases  in 
which  the  only  question  was  whether,  if  the  Court  admits  Property  to  be 
settled  to  the  separate  Use  of  a  Woman,  it  will  also  admit  of  her  being  re- 
strained from  disposing  of  it.  When  the  Courts  have  decided  that  it  is  in- 
consistent with  a  disposition  to  her  separate  Use,  that  she  should  be  restrain- 
ed from  disposing  of  the  Property,  they  hare  admitted  that  it  may  be  gitren 
to  her  separate  Use.  If,  besides  the  known  practice  of  Conveyancers, 
Cases  are  required,  the  Case  of  Simson  v.  Jones  is  decisive.  There  Lease- 
holds were  given  for  the  separate  Use  of  a  Female  Infant,  absolutely,  in  the 
event  of  her  Marriage.  She  Married  under  Age,  and  consequently  the 
Trust  for  her  separate  Use  became  absolute.  Upon  her  Marriage  a  Settle- 
ment was  made,  with  a  power  of  Sale  to  Trustees.  They  made 
[  *427  ]  a  contract  to  sell.  The  objection  to  the  *Title  under  the  Settle- 
ment, would  have  been  futile,  if  the  Property  could  not  have  been 
given  to  the  separate  Use  of  the  Wife.  In  that  case,  it  would  have  been 
competent  to  the  Husband  to  assign  the  Trust  of  his  Wife's  Term,  accord- 
ing to  Sir  a.  Turner* 8  Case  (m)  :  which  Case  shows  that,  so  early  as  33d 
Car.  2,  the  Law  of  this  Court  was,  not  only  that  the  Husband  might  assign 
the  Trust  of  his  Wife's  Term,  but  that  a  Term  might  be  assigned  in  Trust 
for  her  separate  Use.  In  Simson  v.  JoneSj  no  question  about  the  Title 
could  ever  have  arisen,  if  no  such  thing  could  exist  as  a  Trust  for  the  sepa- 
rate Use  of  a  Woman  who  afterwards  marries.  Therefore,  the  deciaonthat 
the  Title  was  bad,  assumed,  as  its  foundation,  that  there  was  a  Trust  for  the 
separate  Use  of  the  Wife,  and  that  she,  after  attaining  21,  could  have  exer- 
cised the  power  of  Disposition  which  is  inherent  in  the  very  nature  of  sepa* 
rate  Property. 

I  should  be  sorry  to  have  it  thought  that  I  had  any  doubt  on  the  ^question. 
I  wish  it,  however,  to  be  understood  that  I  take,  as  the  foundation  of  my 
Decision,  the  supposition  that  Hie  Lord  Ohaneelior  has  not  decided  otherwise. 

Demurrer  over-ruled. 

(m)  1  Vera.  7. 
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*Jahes  v.  Hkbriott.  [  •428  ] 

1886  :  20th  Teh.^Demurrer.—Bill  of  Diseovery.^Pleading. 

A  Bill  of  Discovery  is  demnrrable,  if  the  words  "  stand  to  and  abide  sach  Order  and  Decree 
therein"  are  inserted  in  the  Prayer  of  Process.  ' 

Tms  was  a  Bill  of  Discovery.  The  Prayer  of  Process  contained  the 
Words,  '^  Stand  to  and  abide  such  Order  and  Decree  therein ;"  and,  on 
that  account,  the  Defendant  demurred. 

Mr.  Parry,  in  support  of  the  Demurrer,  cited  JBo$ey.  &annel  (a),  and 
CloH  V.  Froggatt  (6)  ;  in  which  a  Demurrer  to  a  Bill  of  Discovery  was 
allowed  on  the  same  ground. 

Mr.  Lant,  in  support  of  the  Bill,  relied  on  the  dictum  in  Angtll  v.  Went- 
combe  (ji),  that  the  words  in  the  Prayer  of  Process:  ^^  To  stond  to  and 
abide  such  Order  and  Drcree,"  &c.  are  inserted  by  the  Clerk,  and  do  not 
Tuake  the  Bill  a  Bill  for  Relief. 

The  Yicb-Chakcellor  : 

The  words  referred  to  in  Angell  v.  We%tcomhe,  were  not  necessary  iot 
the  purpose  of  the  Decision.  The  words :  ^'  Stand  to  and  abide  such  Order 
and  Decree,"  do  make  the  Bill  a  Bill  for  B«Uef. 

Demurrer  allowed. 


•Hunter  v. .•  [  •429  ] 

1834:  16th  ^womKy^^Praeliei.'^OoUa. 

Personal  senriee  of  an  Order  for  Poytteat  of  Costa  by  a  Plaintiff  to  a  Penoa  not  a  Party  to 

the  Suit,  will  be  dispensed  with  where  the  Plaintiff  cannot  be  fonnd. 

A  Motion  having  been  made  before  The  Lord  Chancellor,  on  the  part  of 
the  Plaintiff,  to  commit  the  Defendant's  Solicitor,  and  that  Motion  having 
been  refused  with  Costs,  the  Solicitor,  on  AfiBdavit  that  he  had  made  various 
efibrts,  but  unsuccessfully,  to  serve  the  Plaintiff  with  the  Order  under 
which  he  was  entitled  to  Costs,  now  moved  that  service  of  the  Order  on  the 
Plaintiff's  Clerk  in  Court,  might  be  deemed  good  Service. 

Mr.  Beames,  in  support  of  the  Motion,  cited  Wyatt's  Pract.  Beg.  250, 

(a)  3  Atk  439. 

(b)  MSS.  Ezcbeq.  H.  T.  1826.    The Demnirer  waf  argued  by  Bfr»  Martin  and  Vk-BdloA. 

(c)  Ana,  p.  80. 


481  OASES  IN  CHANGERT. 


1834.— Riuiell  v.  Dight. 


and  Beam,  on  Costs  in  Eq.  250,  observing  that  the  Order  was,  in  this  Case, 
on  the  same  footing  as  the  Subpoena,  which  was  the  Process  to  compel  pay- 
ment of  Costs  as  between  the  Parties  to  the  Suit. 
The  Viee-  Chancellor  made  the  Order. 


[  MSO  ]  *RussBLL  V.  Dight. 

1834 :  2l8t  SuiuBrj.'^Defmdant.^-ExoepiioM^^New  Ordtn. 

The  Master  being  aboat  to  report  the  Defendant  s  Third  Answer  insufficient,  he  pnt  in  a  Fourth 
Answer,  and  then  moved  to  stay  the  Report    Motion  refused,  the  Court  having  no  right 
i;,  to  deprive  the  Plaintiff  of  the  benefit  of  the  Tenth  Order. 

The  first  and  Second  Answers  pat  in  by  the  Defendant,  had  been  sncces- 
sively,  reported  insufficient.  He  then  put  in  a  Third  Answer,  which  was 
referred  back  upon  the  original  Exceptions.  The  Moiter  being  about  to 
report  that  the  Answer  also  was  insufficient,  the  Defendant  pat  in  a  Foortti 
Answer ;  and  thereupon 

Sir  K  Sugdtn  and  Mr.  Wakefidd^  for  the  Defendant,  moved  that  all 
further  Proceedings  under  the  last  Order  of  Reference,  might  be  stayed. 
They  said  that  though,  under  the  10th  of  Lord  Lj/ndhunt^B  Orders,  the 
Ma$ter  might,  on  the  Third  Answer  being  reported  insufficient,  examine  the 
Defendant  on  Interrogatories,  it  was  only  for  the  purpose  of  obtidning  his 
Answer ;  and  as  the  Defendant  had  put  in  his  Fourth  Answer,  the  Plabtiff 
had  obtained  all  that  he  could  require,  and,  therefore,  the  Proceedmgs  in 
the  Maiter^B  Office  ought  to  be  stayed. 

Mr.  Jamei  RuHtU,  for  the  Plaintiff,  said  that,  if  the  Motion  were  grant- 
ed, the  Defendant  would  be  deprived  of  the  benefits  to  which  he  was  enti- 
tled under  the  10th  Order. 

The  Yicb-ChanckIiLOR  : 

I  am  of  opinion  that  the  Fourth  Answer  was  irregularly  filed,  and  that  I 
have  no  authority  to  make  the  Order. 

Although,  in  a  common  Case,  a  Defendant  is  at  liberty  to  pat 
[  M81  ]  in  an  Answer  as  soon  as  he  has  an  intimation  of  the  Mooter^ 9 
opinion  that  his  Answer  is  insufficient ;  yet  he  is  not  at  liberty 
to  do  so  in  a  Case  where  the  Plaintiff  may  derive  some  benefit  by  the  Judg- 
ment of  the  Master.  Now,  under  the  10th  Order,  some  advantage  has  ac- 
crued to  the  Plaintiff  by  the  report  that  the  Third  Answer  is  insufficient, 
which  I  am  not  at  liberty  to  deprive  him  of;  and,  therefore,  I  shall  refuse 
the  Motion  with  Costs. 
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Waterton  r.  CfiOPT. 

1834 :  S2d  Jannary.-^Praeftcc. — PUading, 

A  Bill  was  filed  a^^inst  A.  and  •then ;  bat«  before  he  was  served  with  a  Sabpceoa,  he  wenl 
Abroad.  The  Bill  was  then  amended,  bj  stating  tliat  A.  was  out  of  the  Jarisdiction.  and  a 
Decree  was  made.  A.  then  filed  an  Original  Bill  to  impeach  the  Decree,  on  the  ground  that 
he  was  in  England  when  the  former  Bill  was  filed  bnt  was  not  serred  with  Process.  The 
Defendants  demurred  on  the  ground  that  tho  Decree  could  not  be  impeached  except  by  a 
Supplemental  Bill  in  the  first  Suit.    Demurrer  over-ruled. 

Practice. — Tho  Court  still  has  jurisdiction  to  make  an  Order  for  Time  to  answer  on  the  ovei> 
ruling  of  a  Demurrer. 

The  Plaintiff  claimed  to  be  entitled  to  an  Estate  callo'l  Woodlands^  as 
eldest  Son  and  Heir  of  Christopher  Waterton  ddceased,  who,  as  he  alleged, 
died  intestate  as  to  it. 

Iq  1824  a  Bill  had  been  filed,  (which  was  afterwards  amended,)  by  Jame9 
Croft  and  Tkoma%  Croft^  against  Alexander  Baring j  the  Plaintiff  and 
several  other  Parties,  alleging  that  the  Estate  had  been  well  devised  by  a 
Codicil  to  Christopher  Waterton* 8  Will,  and  prayed  that  the  Codicil  might 
be  established  and  the  Trusts  thereof  performed.  The  Plaintiff  and  some 
^of  die  other  Persons  who  were  named  as  Defendants  to  that  Bill,  never  ap- 
peared to  it,  and,  in  fact,  were  never  served  with  Process  for  that  pur- 
pose. 

^he  Decree  in  that  Cause  was  made  on  the  18th  of  Novem-  [  *482  ] 
ber  1828,  and,  thereby,  the  Codicil  was  established,  and  the 
Trusts  were  directed  to  be  performed,  and  the  Estate  was  ordered  to  be 
sold.  In  December  1833,  the  Bill  in  this  Cause  was  filed  against  Jamte 
and  Thomcu  Croft  and  the  other  Persons  who  were  named  as  Defendants 
in  Croft  v.  Baring^  stating  to  the  effect  before  mentioned,  and  that,  at  the 
time  of  filing  the  Bill  in  Croft  v.  Baring^  the  Plaintiff  was  in  London^  and 
that,  shortly  afterwards,  he  went  to  resi  le  at  Q-hmt,  in  Flanier% :  that  he 
returned  to  England  in  or  about  October  1826,  and  resided  some  time  at 
Liverpool:  that,  on  or  about  the  16th  of  November  1826,  he  again  left, 
this  country  and  went  to  Demerara^  and  resided  out  of  the  Jurisdiction  of 
the  Court  until  after  the  Decree  in  Croft  v.  Baring ^  and,  in  fact,  he  had 
never  been  in  this  country  since  the  16th  of  November  1826  :  that,  if  he 
had  been  served  with  Process  to  appear  to  and  answer  the  Bill  in  that  Suit, 
he  would  have  appeared  thereto,  and  have  defended  his  Rights  and  Interests 
in  the  Estate  called  Woodlands :  that  he  had  been  advised  that,  inasmuch 
as  tho  Decree  was  made  in  his  absence,  the  same  was  not  binding  upon  him, 
and  that  his  Bi^ts  and  Interests  in  the  Estate  were  wholly  unaffected  there- 
by :  that  he  was  unable  to  proceed,  at  Law,  to  recover  possession  of  Wood- 

Vol.  VI.  90 


484  GASES  IN  GHANCEBT. 


1834.— Wftterton  r.  Craft 


landiy  because  the  Legal  Estate  was  outstanding  in  certain  Mortgagees  : 
that  James  and  Tliomas  Croft  \rere  about  to  sell  the  Estate  under  the  De- 
cree :  that  the  Codicil  was  not  duly  executed  and  attested,  and  that  part  of 
the  Estate  was  purchased  by  the  Testator  after  the  date  of  the  Codicil. 
The  Bill  prayed  that  it  might  be  declared  that  Christopher  Waterton  died 
intestate  as  to  Woodland$,  and  that,  upon  his  death,  the  Plaintiff 
[  •433  ]  became  entitled  thereto  as  his  Heir-at-Law,  •subject  to  the  Incum- 
brances thereon :  and,  (if  necessary  with  a  view  to  such  declara- 
tion), that  the  Validity  of  the  Codicil  might  be  tried  at  Law :  and  that  it 
might  be  declared  that  the  Decree  in  Croft  v.  Baring  was  not  binding  upon 
the  Plaintiff  and  that  his  Rights  and  Interests  in  Woodlands  were  unaffect- 
ed thereby,  and  that  he  was  entitled  to  the  Possession  thereof,  notwithstand- 
ing the  Decree  ;  and  that  the  Sale  thereby  directed  might  be  stayed. 

James  and  Thomas  Croft  demurred  to  the  Bill  for  want  of  Equity ;  and 
because  it  was  not  competent  for  the  Plaintiff  to  impeach  the  Decree  in 
Croft  V.  Baring  by  an  Original  Bill,  but  -he  should  have  taken  the  proper 
Measures  or  Proceedings,  in  that  Cause,  for  that  purpose. 

Sir  Edward  Sugden  and  Mr.  Barbery  in  support  of  the  Demurrer : 
It  must  have  been  sufiSciently  stated  and  proved,  in  Croft  v.  Baring^  that 
the  Plaintiff  was  out  of  the  Jurisdiction.    The  Court  may  establish  a  Will, 
notwithstanding    the    absence  of   the    Heir.       Williams  v.    Whinyatu 

(a). 
[  •184  ]  •But  this  Demurrer  does  not  depend  upon  the  Decree  being 
right  or  wrong,  but  upon  its  being  what  it  is.  The  question  is, 
whether  a  Defendant  who  was  not  witiiin  the  Jurisdiction  when  the  Decree 
was  made,  can  file  an  Original  Bill  praying  for  a  Decree  diametrically  op* 
posite  to  that  which  has  been  pronounced  ?  As  he  was  a  Party  to  the  Causey 
and  the  Decree  was  made  in  his  absence,  the  Court  must  presume  that  his 
absence  was  regularly  proved.  He  might,  even  after  tlie  Decree,  have  put 
in  his  Answer  and  have  had  the  Cause  reheard,  or  appealed  from  the  De* 
cree,  in  the  same  manner  as  he  might  have  done  if  he  had  been  prese&t 
when  the  Decree  was  made.  But,  as  he  was  a  Party,  he  cannot  file  aa 
Original  Bill,  though  he  might  have  filed  a  Supfdemental  Bill.  He  is  bound 
by  the  Decree,  but  he  has  an  opportunity  of  raiang  again  the  Questions  in 

(a )  2  Bro.  C  C.  399.  Lord  Sede§daU,  however,  mjs  :  "  If  die  Heir-at  law  of  a  Testator  Wte 
has  devised  a  Real  Estate  on  Trasts,  shoald  bo  oat  of  the  Jurisdiction  of  the  Conrt,  and  that 
fact  should  be  charged  and  proved,  the  Court  will  proceed  to  direct  the  execution  of  the 
Trusts^upon  full  proof  of  the  due  execution  of  the  Will,  and  of  the  sanity  of  the  Testator, 
though  that  Evidence  cannot  be  read  against  the  Heir  if  he  should  afterwards  dispute  the  Will, 
and  the  Court,  therefore,  cannot  establish  the  Will  against  him,  or  in  any  nanaer  insure  tks 
Title  under  it  against  his  Claims  '*    Treat.  Plead.  4th  edit.  178. 
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the  Suit.  An  Original  Bill  may  be  filed  to  set  aside  a  Decree  on  the  ground 
of  Fraud  :  but  that  is  not  the  ground  in  this  Case.  If  an  Original  Bill 
could  be  maintained,  there  would  be  one  Decree  declaring  the  Will  well  prov- 
ed and  directing  the  Trusts  to  be  carried  into  execution,  which  would  bind 
every  one  but  the  Plaintiff,  and  there  would  be  another  Decree  declaring 
the  Will  not  proved ;  so  that  there  would  be  two  inconsistent  Decrees.  If 
this  Cause  had  been  set  down  before  The  Master  of  the  Rolhy  be  could  not 
have  reversed  your  Honoris  Decree.  The  Plaintiff  never  can  withdraw 
from  having  been  a  Party  to  the  Suit.  CUfford  v.  Hort  (6).  There  the 
Plaintiff  was  not  a  Party  to  the  original  Suit,  bat  came  in  by  succession  to 
the  Party  who  was  bound  by  the  Decree,  and  it  was  held  that  he  could  not 
file  an  Original  Bill,  but  must  file  a  Supplemental  Bill  for  the 
purpose  of  ^appealing  from  the  Decree.  This  Case  is  much  [  •ISS  ] 
stronger  than  that ;  for,  here^  the  Plaintiff  was  a  Party  to  the 
original  Suit. 

[The  YicbChakcellor : — ^I  do  not  understand  whether  it  was  alleged 
that  the  Plaintiff  was  out  of  the  Jurisdiction  at  the  time  of  filing  the  Origi- 
nal Bill.  If  he  was  within  the  Jurisdiction  at  that  time,  and  was  not  served 
with  a  Subpoena,  he  is  not  bound  by  the  Decree.] 

If  there  is  any  doubt  upon  that  point,  the  Court  may  refer  to  its  own 
Records.  But  taking  it  for  granted  that  the  Pledntiff  was  properly  alleged 
to  be  out  of  the  Jurisdiction,  the  Decree  which  declared  the  Codicil  well 
proved,  would  have  been  improper,  if  the  absence  of  the  Heir  had  not  been 
regularly  proved.  Every  Court  must  presume  in  favour  of  tho  validity  of 
its  own  Decree  :  therefore,  either  the  Bill  must  have  been  taken  pro  confesso 
against  the  Heir  (which  is  not  alleged),  or  he  must  have  been  duly  stated 
and  proved  to  be  out  of  the  Jurisdiction. 

[The  Vicb-Chancellor  : — ^It  appears,  by  the  Office  Copy  of  the  Bill, 
which  has  been  handed  up  to  me,  that,  when  the  Original  Bill  was  filed,  the 
Plaintiff  was  within  the  Jurisdiction,  and  that  the  Bill  wa3,  afterwards, 
amended  by  stating  him  to  be  out  of  the  Jurisdiction :  then  the  question  is, 
whether  he  might  not  have  moved  to  have  the  amended  Bill  taken  off  the 
File,  as  stating  a  fact  that  happened  after  the  4ling  of  the  Original 
Bill  ?] 

^f  a  Party  is  within  the  Jurisdiction  at  the  time  of  filing  the     [  *436  ] 
Original  Bill,  and  before  it  is  necessary  to  serve  him  with  a 
Subpoena,  he  goes  out  of  the  Jurisdiction,  you  may  amend  your  Bill,  by  stat* 
ing  him  to  be  out  of  the  Jurisdiction. 

Mr.  Pepy%  and  Mr.  Wigram^  in  support  of  the  Bill : 

The  Plaintiff  is  not  bound  by  the  Decree,  for  he  was  within  the  Jurisdiction 

(6)  t  Scfao.  ft  L«f.  3S6. 
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at  the  time  of  filing  the  Bill.  A  decree  obtsdned  against  a  Defendant  in  his 
absence,  does  not  bind  him,  unless  you  prove  that  he  never  was  within  the 
Jurisdiction,  from  the  filing  of  the  Bill,  down  to  the  examination  of  the  Wit- 
nesses to  prove  it. 

The  Case  of  Oifford  v.  Sort  does  not  apply  ;  for  there  the  Plaintiflf  was 
not  in  existence  when  the  Original  Bill  was  filed^  and,  therefore,  could  not 
have  been  made  a  Party  to  it  Here  the  original  Suit  was  not  properly 
constituted  as  to  Parties. 

The  Demurrer  insists  that  the  Plaintiflf  is  bound  to  proceed  in  Croft  v. 
Baring,  But  he  was  not  a  Party  to  that  Suit.  He  was  merely  named  as  a 
Defendant.  He  was  not  served  with  a  Subpoena,  though  he  was  within  the 
Jurisdiction  at  the  filing  of  the  Bill.  Supposing  that  the  Plaintiff  might 
have  filed  a  Supplemental  Bill  in  Croft  v.  Baring^  is  he  bound  to  do  so  ? 
May  he  not  also  file  an  Original  Bill  ?  The  Plaintiffs  in  that  Suit  thought 
proper  not  to  serve  him  with  a  Subpoena  ;  arid  is  he  to  be  precluded  from 
filing  an  Original  Bill,  because  they  have  alleged,  in  their  Bill,  what  was 

not  the  fact  ? 
[  *437  ]         *The  objection  that  there  wiU  be  two  inconsistent  Decrees,  ap- 
plies equally  to  the  case  of  an  Infant ;  and  yet  Lord  Bedesdale 
lays  down  that  an  Infant  may  file  an  Original  Bill  to  set  aside  a  Decree  (c). 
Besides,  we  seek  by  our  Bill  to  set  aside  the  original  Decree. 
The  Vice-Chancellor  : 

It  is  averred,  on  this  Record^  that,  at  the  time  of  filing  the  Bill  in  Croft 
y.  Baring,  the  Plaintiff  was  in  London :  that,  shortly  afterwards,  he  went 
to  reside  at  Q-hent :  that  he  returned  to  England  in  or  about  October  1826, 
and  resided  some  time  at  Liverpool :  that,  on  or  about  the  16th  of  November 
1826,  he  again  left  this  Country,  and  resided  out  of  the  Jurisdiction  of  the 
Court  until  after  the  Decree  in  Croft  v.  Baring  was  made.  The  question 
is,  whether  that  Decree,  of  necessity,  binds  the  Plaintiff. 

If  the  Plaintiff  had  been  disposed  to  take  advantage  of  that  Decree,  he 
might  have  so  made  himself  a  Party  to  the  Suit  as  to  entitle  him  to  take  ad- 
vantage of  it.  But  the  question  is,  whether  he  is  bound  by  the  Decree,  if 
he  does  not  please  to  be  bound  by  it.  The  Plsuntif^  in  the  Suit  of  Croft  y. 
Baring,  might  have  served  the  Plaintiff  in  this  Suit  with  Process ;  but  they 
did  not  choose  to  do  so ;  therefore,  on  the  face  of  this  Record,  I  am  of 
opinion  that  it  is  competent  to  him  to  proceed  just  as  if  no  Decree  had  been 
made  in  Croft  v.  Baring :  and,  consequently,  this  Demurrer  must  be  over- 
ruled. 
[  MSS  ]  •On  looking  at  the  office  copy  of  the  Bill  m  Croft  v.  Baring 
(which  it  was  agreed  I  should  look  at),  I  see  no  reason  to  alter 

(c)  '*  It  has  been  also  said  that,  where  an  improper  Decree  has  been  made  against  an  Infant» 
without  actnal  fraud,  it  ought  to  be  impeached  by  Original  Bill"    Treat  Plead.  4th  edit  9S. 
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my  opinion.  It  appears  that  the  fact  of  the  Plaintiff  being  out  of  the  Juris- 
diction, "was  introduced  bj  way  of  Amendment ;  but  it  does  not  appear  at 
what  time  the  Amendment  was  made.  If  the  Plaintiff  was  within  the 
Jurisdiction  at  the  time  when  the  Bill  in  Croft  v.  Baring  was  filed,  it  was 
not  competent  to  the  Plaintiffi  in  that  Suit,  to  amend  their  Bill  by  stating 
that  he  was  out  of  the  Jurisdiction.  They  ought  to  have  filed  a  Supple- 
mental Bill,  stating  that,  smce  the  filing  of  the  Original  Bill,  the  present 

Plaintiff  had  gone  out  of  the  Jurisdiction  of  the  Court. 

Demurrer  over-ruled. 


On  the  over-ruling  of  the  Demurrer  the  Defendant's  Counsel  applied  for 
time  to  answer.  Mr.  Wigram  objected  that,  under  the  Orders  of  1833, 
the  Vice-Chancellor  had  no  Jurisdiction  to  make  an  Order  for  time  to  an- 
swer. Tho  Viee-Chancdlor  said  he  considered  that  he  had  Jurisdiction  to 
allow  the  time,  as  part  of  the  Order  over-ruling  the  Demurrer ;  and  that  it 
was  not  a  Case  contemplated  by  the  Act* :  and,  accordingly,  His  Honor 
allowed  the  Defendants  Six  Weeks'  time  to  answer. 


4— •♦-^ 


"Lancaster  v.  Lancaster.  ^[*439  ] 

1S84:  83d  Jannaiy.— -Practtce.— TFtfnew. 

Leave  given  to  Plaintiff,  before  Answer,  to  sne  out  a  Commission  in  a  Snit  to  perpetuate  Tes- 
timony, the  Defendant  having  been  attached,  and  still  refusing  to  answer. 

This  was  a  Bill  to  perpetuate  the  Testimony  of  Witnesses  to  a  Will.  The 
Defendant  had  been  taken  on  Attachment  for  want  of  Answer,  and  commit- 
ted to  the  Fleet. 

Mr.  Cooper,  for  the  Plaintiff,  now  moved  for  liberty  to  sue  out  a  Commis- 
sion to  examine  the  Witnesses,  as  if  the  Cause  were  at  issue,  saying  that 
the  Defendant  still  refused  to  put  in  his  Answer.  He  cited  Coveny  v.  Athill 
(a),  and  Frere  v.  Green  (Ji). 

The  Vlce-OhanceUor  made  the  Order  on  the  authority  of  the  Case  in 
Dickene. 


•^•« 


Wbavinq.  v.  Count. 

lSd4:  28th  January^ — CosU.— Insolvent, 

In  a  Foredosnre  Snit  against  an  Insolvent  Mortgagor  and  the  Fhivisiona]  Assignee  of  the  In« 

(a)  I  Dick.  856.  (6)  19  Yes.  319. 

•  8  ft  4  Will.  4.  c.  M.  s.  18. 
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solvent  Court  who  claims  no  Interest,  the  Plaintiff  most  jMiy  the  Costs  of  the  Assignee  and 
add  them  to  to  his  Debt 

This  was  a  Bill  of  Foreclosure.  The  Mortgagor  had  taken  the  benefit 
of  the  Insolvent  Debtor's  Act.  The  Provisional  Assignee  of  the  Insolvent 
Court  (who  was  made  a  Defendant)  by  his  Answer,  submitted 
whether,  by  force  of  the  Act  or  otherwise,  the  Estate  •became  [  •440  ] 
Tested  in  )iim  for  the  benefit  of  the  Creditors ;  and  disclaimed  all 
Interest  other  than  such  (if  any)  as  might  be  vested  in  him,  as  Provisional 
Assignee,  in  Trust  for  the  Creditors :  and  hoped  that  the  Court  would  take 
care  of  the  interest  of  the  Creditors. 

The  Vice-chancellor  made  an  Order,  as  to  the  Costs  of  the  Provisional 
Assignee,  similar  to  that  in  Wbodard  v.  Saddon  (a),  and  on  the  same 
ground. 

Mr.  Spence  for  the  Plaintiff. 

Mr.  Reynolds  for  the  Provisional  Assignee. 


^^^* 


[  •441  ]  "Lb  Jettne  v.  Budd. 

lSd4  :  29th  and  80th  Jannary. — Lf^cy^^Consentto  Mcanriagt. 

Testator  directed  his  Trnstees  to  pay,  to  his  Daughters,  their  Portions  on  their  marrying  with 
the  Consent,  in  Writing,  of  his  Trnstees  first  had  and  obtained;  and,  on  their  marryiiig 
-without  snch  Consent,  that  the  Trnstees  should  stand  possessed  of  their  fortunes,  in  Trust 
for  their  separate  use,  for  Life,  with  Remainder  to  their  Children.  A.  proposed  to  the 
Trustees  to  marry  one  of  the  Daughters,  who  was  an  Infant  The  Terms,  as  communi- 
cated to  her  by  one  of  the  Trustees,  were,  that  500/.  should  be  paid  to  A,,  on  his  marriage, 
out  of  her  Portion,  and  that  the  Remainder  should  be  invested,  in  the  names  of  Trustees, 
for  her  sole  use  and  benefit,  the  Interest  to  be  paid  to  her  only.  The  Daughter  accepted  the 
Proposals,  and  asked  the  Consent  of  the  Trustees,  The  same  Trustee  then  wrote  a  Letter, 
to  the  Daughter,  saying  that  he  and  his  Co-Trustee  had  not  then  signed  the  Consent,  hat 
were  ready  to  do  ao  as  toon  a$  rtguisUe  ;  and  a  Draft  was  prepared  by  which  (sul ject  to  the 
payment  of  the  6U0/.  to  the  Husband)  the  Portion  was  settled  on  the  'intended  Husband 
during  his  solvency,  then  on  the  intended  Wife  for  her  separate  use,  for  Life,  with  Remain- 
der to  the  Children,  with  Remainder  to  the  Survivor  of  the  intended  Husband  and  Wife. 
A.  having  made  certain  arrangements  for  the  disposal  of  the  SCO/.,  which  the  Trustees  dis- 
approved of,  the  Trustees  who  had  written  the  Letter,  refused  to  look  at  the  Draft  of  the 
Settlement,  saying  he  should  expect  A,  to  make  some  other  Proposals  respecting  the  dispo- 
sal of  the  600/.  Another  arrangement  was  accordingly  made  and  communicated  to  the 
Trustee,  but  he  took  no  notice  of  it,  and  his  Name  was  struck  out  of  the  Settlement;  and 
the  Marriage  ( to  which  his  Co-Trustee  had  duly  consented)  was  had  without  further  com- 
munication with  him.  Held  that  the  Letter  was  a  sufficient  Consent  on  his  part  to  the  Mar- 
riage. 

John  Gillbakk,  Victualler,  by  his  Will  dated  the  9th  of  April  1829,  de- 
fa)  Am,  Vol.  IV.  p.  «(m. 
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Tised  to  George  Budd  and  Thoma»  Clayton^  all  his  Freehold  Estates  in 
Trust  to  sell,  and  declared  that  the  Proceeds  should  be  deemed  part  of  his 
Personal  Estate  ;  and  he  gave  the  residue  of  his  Personal  Estate  to  the 
same  Persons,  in  Trust  to  invest  the  same  and  also  the  Proceeds  of  bis  Real 
Estate,  in  the  Three  per  Cent.  Reduced  Annuities,  and  to  stand 
^possessed  of  the  Stock  in  Trust  to  transfer  the  same  equally  [  *442  ] 
among  his  Children,  Haveill^  John^  Emma  Sophia  and  Hannah^ 
the  Shares  of  his  Daughters  to  become  vested  in  them  at  21  or  Marriage  ; 
and  he  appointed  Badd  and  Clayton  Executors  of  his  Will  and  Guardians 
of  his  Children  during  their  Minorities. 

The  Testator,  by  a  Codicil  bearing  even  date  T?ith  his  Will,  after  reciting 
that  he  had  directed,  by  his  Will,  that  the  Shares  of  his  Estate  and  Effects 
therein  bequeathed  to  his  Daughters,  should  be  transferred  to  them  at  21  or 
Marriage,  declared  that  his  Trustees  should  stand  possessed  of  the  Stocks 
and  Funds  so  bequeathed  to  his  Daughters,  until  they  should  respectively 
be  married  wkh  the  Coneent  and  Approbation  in  Writing  firet  had  and  oft- 
tained  of  hie  Trueteee  or  the  survivors  or  survivor  of  them,  and  should, 
after  the  vesting  of  such  Shares  and  until  such  Marriage,  pay  to  his  Daugh- 
ters the  Interest  and  Dividends  of  their  Shares ;  and  that,  on  the  respective 
days  of  Marriage  of  his  Daughters  with  the  Approbation  in  Writing  of  hie 
Trueteee  before  mentioned^  the  Trustees  should  transfer  to  them  the  Shares 
of  his  Estate  and  Effects  bequeathed  to  them  by  his  Will ;  but,  in  the  event 
of  his  Daughters  or  either  of  them  being  married  without  the  Consent  of  his 
Trustees  as  aforesaid,  he  directed  the  Trustees  to  stand  possessed  of  her  or 
their  Share  or  Shares  for  her  or  their  separate  use  for  Life,  and,  after  the 
decease  of  either  of  his  Daughters,  that  the  Interest  and  Dividends  of  her 
Share  should  be  applied  for  the  Education  and  Maintenance  of  her  Children, 
until  they  attained  21,  with  benefit  of  survivorship,  at  which  period  he  di- 
rected that  the  Share  or  Shares  to  which  his  Daughters  were 
^entitled  .for  Life,  should  be  divided,  equally,  among  their  res-  [  *448  ] 
pective  Children,  and,  in  case  his  Daughters  or  either  of  them 
so  marrying  without  the  Consent  of  his  Trustees,  should  die  without  Chil- 
dren, then  that  the  Trustees  should  p&y  her  or  their  Share  or  Shares  to  such 
Persons  as  his  Daughters,  or  either  of  them,  should  by  Will  direct,  and,  in 
default  of  such  direction,  to  such  of  his  Children  as  should  be  living  at  her 
or  their  Decease,  in  equal  proportions. 

The  Testator  died  in  February  1830.  The  Trustees  sold  his  Real  Es- 
tates, and  invested  the  proceeds  and  the  residuary  Personal  Estate  as  di- 
rected by  the  Will.  In  March  1831,  A,  P.  Le  Jeune,  a  Music  Master 
without  Fortune,  who,  for  some  time  before,  had  paid  his  addresses  to  the 
Testator^s  daughter  Emma  Sophia^  commumcated  to  Clayton,  (with  whom 
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he  was  well  acquainted,)  his  desire  to  marry  her ;  upon  which  Clayton  ssud 
that,  if  Le  Jeune  would  settle  the  greater  portion  of  Miss  GHUiank^%  fortune 
upon  her  and  the  Issue  of  the  Marriage,  he  should  not  object  to  the  match : 
and  Clayton^  at  Le  Jeune^s  request,  informed  Budd  of  the  proposal ;  and 
Budd  replied  that  he  saw  no  objection  to  the  Marriage,  provided  a  settle- 
ment of  all  Miss  CKUbank^s  fortune,  except  5001.,  which  might  be  advanced 
to  Le  Jeune  as  an  outfit  on  the  Marriage,  were  made  in  the  way  proposed. 
In  August  1831  Le  Jeune,  who  had  been,  previously,  introduced  to  Budd 
by  Miss  QUlbank,  personally  communicated  to  Budd  his  desire  to  marry 
her  and  to  make  the  Settlement  as  suggested ;  to  which  Budd  replied  that 
he  saw  no  objection  and  that  he  would  write  to  Miss  QiUhcmk,  who  was 
then  in  the  country,  on  the  subject.    Accordingly  Budd,  on  the 
[  *444  ]     31st  of  August  1831,  wrote  a  letter,  to  Miss  GiUbankj  as  fol- 
lows: 
^'  Since  you  were  at  my  house  last  week  I  have  seen  Mr.  Le  Jeune,  the 
person  whom  you  introduced  to  me  as  your  intended  Husband.    The  Propo- 
sals made,  by  Mr.  Le  Jeune,  to  Mr.  Clayton  and  myself,  are  these  :  that, 
on  his  Marriage  with  you,  we  shall  give  to  him  a  portion  of  5002.,  out  of 
the  Principal  of  your  Money,  the  remainder  to  be  invested  in  the  names  of 
two  Trueteeefor  your  sole  me  and  benefit,  the  LUerest  of  which  to  be  paid  to 
you  only.      The  sum  of  5002  that  he  receives  he  will  make  what  use  he 
pleases  of,  as  we  cannot  interfere  with  any  Speculation  he  may  please  to  en- 
ter into,  any  further  than  our  opinion  may  be  asked  by  him.    He  has  prom- 
ised me  tlat,  with  the  money  so  received,  he  will  procure  for  you  a  suitable 
home,  and  such  a  one  as  you  shall  feel  comfortable  with.     Now  I  wish  you 
to  answer  this  letter  by  saying  whether  it  is  your  particular  wish  to  be  mar^ 
ried  to  Mr.  Le  Jeune  under  such  circumstances ;  if  so,  you  wUl^  in  your 
Letter,  ask  the  consent  of  Mr,   Clayton  and  myself  to  the  Marriage,  by  giv- 
ing so  much  money  and  settliny  the  remainder  on  yourself.    That  being 
done,  you  will,  also,  name  two  Persons  to  be  your  Trustees  under  a  Mar- 
riage Settlement.     Upon  the  receipt  of  your  Letter,  any  Arrangement  you 
wish  shall  be  immediately  entered  into." 

Miss  CHllbank  answered  this  letter  on  the  2d  of  September,  saying  that 
she  fully  approved  of  Le  Jeune's  Proposals,  and  requested  the  Consent  oi< 
Budd  and  Clayton  to  the  Marriage ;  and  she  nominated  them  as  Trustees 

of  her  Settlement. 
[  '445  ]  *A,  P.  Le  Jeune,  in  contemplation  of  his  Marriage  and  with 
Miss  Q-illbank^s  Approbation,  arranged  with  his  Uncle,  Joseph 
Le  Jeune,  a  Staymaker,  to  lend  him,  J.  Le  Jeune,  the  5002.,  and  that  A. 
P.  Le  JewM  should  take  Apartments  in  his  house,  at  a  weekly  rent ;  that 
Miss  CHUbank  should  be  taught  the  busmess  of  Staymaking,  and  that  Joseph 
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Le  Jeime  should  pay  her  a  Salary  of  76/.  a  year,  for  seven  years.  Clay- 
tan  and  Budd^  when  they  were  informed  of  this  Arrangement,  objected  to 
it,  on  the  ground  that  it  would  be  injurious  to  Miss  CHUbank^B  heaith,  and 
for  other  reasons. 

On  the  22d  of  September  1831,  Blake,  the  Solicitor  of  the  Trustees,  had 
an  interview  with  Bvddj  and  then  pointed  out  to  him  what  bo  considered  to 
be  the  proper  Terms  of  the  intended  Settlement ;  and  Budd  approved  of 
them  and  directed  Blake  to  prepare  the  Settlement  accordingly. 

On  the  26th  of  September,  Budd  wrote  to  Miss  GKlliank  as  follows : 
*^  I  beg  to  inform  you  that  Mr.  Blake^  the  Solicitor  has  received  every  ne* 
cessary  Instructions  to  prepare  the  Marriage  Deed,  and  everything  is  now 
going  on  that  can  be  done  till  your  presence  will  be  required  to  make  it 
complete.  Mr.  ClayUm  and  I  have  not  yet  signed  the  Consent,  but  toe  are 
quite  reaAf  to  do  bo  as  soon  as  requisite^  as  we  consider,  from  your  Letters, 
that  it  is  your  wish,  and  that  your  happiness  depends  upon  the  proposed 
Union.  Thus  far  things  are  arranged,  and  I  am  not  aware  any  obstacle 
can  possibly  present  itself  to  prevent  your  Marriage.  That  point  being  set- 
tled, you  are  quite  free  to  act  on  your  own  opinion  relative  to  Mr.  A.  P« 
Le  Jeune  embarking  the  500Z.  in  the  way  proposed.  Budd  then 
mentioned  the  ^grounds  on  which  he  and  Clayton  thought  that  £  *446  j 
the  proposed  arrangement  was  objectionable,  and  concluded  as 
follows :  "  I  am  not  aware  that  I  shall  have  occasion  to  write  to  you  again, 
as  I  suppose  that,  when  every  necessary  arrangement  is  made,  a  Summons 
from  another  quarter  will  be  more  cheerfully  obeyed." 

On  the  29th  of  October,  Blake  called  on  Badd  with  the  Draft,  and  said 
that  he  had  prepared  a  Settlement  as  agNed  on  at  their  former  interview, 
and  in  such  a  manner  as  he  considered  would  be  most  beneficial  to  the  Par- 
ties :  and  he  was  about  to  produce  and  read  the  Draft,  when  Budd  observ- 
ed that  he  disapproved  of  the  Loan  to  Joseph  Le  Jeime  and  of  Miss  OiOr 
banJ^s  residing  in  his  house  aflter  her  Marriage,  and  said  that  he  should  ex- 
pect other  Proposals  to  be  made  by  A.  P.  Le  Jeune  respecting  the  use  he 
should  make  of  the  5002.  and  the  residence  of  himself  and  his  intended 
Wife ;  and  ho  declined  to  look  at  the  Draft,  but  did  not  make  any  other  ob- 
jection to  the  Marriage. 

On  the  5th  of  November,  Miss  GHUbank  wrote  to  Budd  as  follows : 
^^  Having  understood  that  you  now  object  to  the  Arrangement  which  had 
been  previously  agreed  upon  respecting  the  sum  to  be  paid  to  my  intended 
Husband  on  the  day  of  our  Marriage,  I  am  under  the  necessity  of  remind- 
ing you  that  the  Affair  has  now  proceeded  so  far  with  the  Consent  and  Ap- 
probation of  yourself  and  Mr.  Clayton^  that  it  is  impossible  for  me  to  with* 
draw  from  or  suspend  the  Engagement  for  any  length  of  tnne,  without  the 
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greatest  injury  to  my  happiness.  As  I  feel  well  assured,  from  the  kind  care 
and  attention  to  my  welfare  and  happiness  which  you  have  always 
[  •447  ]  evinced,  you  will  not  willingly  retard  or  impede  them  by  longer 
objecting  to  the  Terms  of  the  Marriage  as  previously  agreed 
upon,  I  trust  that,  ere  this,  you  will  have  reconsidered  the  subject  and  de- 
cided that  you  cannot  and  ought  not,  in  justice  to  myself  and  Mr.  LeJeune^ 
attempt  to  alter  those  Terms  to  which  you  had,  more  than  a  month  rince, 
assented.  As  it  is  impossible  for  Mr.  Le  Jeune  to  arrange  his  plans  of  Set- 
tlement in  Life  in  any  other  manner  than  that  he  has  already  communicated 
to  you,  and  as  I  am  now  extremely  anxious  for  the  accomplishment  of  our  - 
Union,  I  hope  you  will  favour  me  with  a  Letter,  at  your  earliest  convenience, 
allaying  my  anxiety  on  this  subject  and  expressing  your  willingness  to  permit 
your  name  to  remain  in  the  Marriage  Deed  as  a  Trustee/' 

In  consequence  of  the  disapprobation  expressed  by  the  Trustees,  the 
Arrangement  with  Joseph  Le  Jeune  was  abandoned  ;  and,  on  the  12th  of 
November,  A  P.  Le  Jtunt  wrote  to  Budd  and  informed  him  thereof,  and 
added  that  he  proposed  to  take  suitable  lodgings  in  some  respectable  house 
and  to  invest  in  the  Funds  so  much  of  the  5002.  to  be  paid  him  on'  his  mar- 
riage, as  would  not  be  required  as  an  Outfit,  and  that  the  rendue  ofM$9  OiU- 
hankie  Fortune  tcould^  of  eouree^  be  settled  on  herself  and  family  in  the  way 
agreed  upon.  Budd  returned  no  Answer  to  either  of  the  two  last-mention- 
ed Letters.  On  the  15th  of  November  Clayton  gave  his  Ootisent,  in  Writing, 
to  the  Marriage.  On  the  25th  of  November  the  Settlement  was  executed, 
Budd*s  name  having  been  struck  out,  as  a  Trustee,  and  F.  SiU€hin$on*9 
name  substituted  for  it 

The  Trusts  of  the  lettlement  were  to  raiise  5001.  out  of  Mies 
[  M48  ]  CHllbank's  Share  of  her  Father's  Estate  and  *pay  the  same  to 
A.  P.  Le  Jeune  for  his  own  absolute  use,  and  to  pay  the  Interest 
and  Dividends  of  the  Residue  to  ^.  P.  Le  Jeunsj  until  he  should  assign, 
charge  or  otherwise  dispose  thereof,  or  attempt  or  agree  so  to  do,  or  become 
Bankrupt,  or  take  the  benefit  of  the  Insolvent  Debtees'  Act,  or  do  any  other 
act  whereby  the  Interest  and  Dividends  would  become  vested  in  a«iy  other  Per^ 
son ;  and,  on  his  doing  any  of  the  acts  before  mentioned,  then,  during  the  joint 
Lives  oiA.  P.  Le  Jeune  and  his  intended  Wife,  to  apply  the  Interest  and  Div- 
idends for  her  separate  use,  and,  if  he  should  survive  her,  then  to  apply  the  In- 
terest and  Dividends  for  the  maintenance  and  support  of  A.  P.  LeJeune'sjid 
the  Issue  of  the  Marriage,  or  of  the  Issue  alone,  as  the  Trustees  should  think 
fit,  and,  after  Le  Jeun^s  Death,  if  Miss  Gillbank  should  survive  him,  to  pay 
the  whole  of  the  Interest  and  Dividends  to  her  for  Life,  and,  after  the  De- 
cease of  the  survivor,  to  stand  possessed  of  the  Principal,  in  Trust  for  the  Chil- 
dren of  the  marriage  as  Lt  Jeune  and  Miss  Q-SXbank^  during  (heir  joint 
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flhould  appoint,  and,  in  default  thereof,  as  the  survivor  should  appoint,  and,  in 
default  thereof,  in  Trust  for  the  Children  of  the  Marriage,  and,  if  there 
should  be  no  such  Child,  then  in  Trust  for  the  survivor  oiLeJeuneBJki  Miss 
0-Ulbank  absolutely. 

On  the  28th  of  November,  without  any  intimation  given  to  Buddj  the 
Marriage  was  sole«inised>  and  on  the  same  day,  Budd  was  informed  of  it  by 
a  Letter  written  to  him  by  Clayton.  Shortly  afterwards,  A.  P.  Le  Jeune 
applied  to  Budd  to  concur  with  Clayton  in  transferring  Mrs.  Le  Jeune* 8  For- 
tune to  the  Trustees  of  the  Settlement.  Budd  having  declined 
complying  with  that  application,  on  the  14th  of  December  1831,  [  M49  ] 
(}lv&.*Le  Jeune  being  still  an  Infant),  the  Bill  was  filed  out  by 
Mr.  and  Mrs.  Le  Jeune^  Clayton  and  Hutchinson^  against  Budd,  praying 
that  he  might  be  ordered  to  make  the  transfer. 

Budd,  in  his  Answer,  said  that  he  intended,  and  conceived  that  he  must 
have  expressed  that  the  Settlement  was  to  be  on  Mrs.  Le  Jeune  herself,  to 
her  sole  and  separate  use,  and  not  on  her  Husband,  who  was  not  to  have  any 
Interest  in  her  Fortune  beyond  the  500  /• :  that  he  understood  the  terms  of 
the  Settlement,  as  communicated  to  him  by  Blake  at  their  interview  on  the  22d 
of  September,  to  be  conformable  to  the  terms  expressed  in  his  Letter  of 
the  31st  of  August  that  is  to  say  as  being  a  Settlement  of  the  whole  of 
Mrs,  Le  Jeune^e  Fortune,  except  the  5002.  for  Outfit,  for  her  separate 
use  for  Life,  with  Remainder  to  her  Children  in  exclusion  of  her  Husband,  and 
that  he  never  had  the  slightest  notion  of  any  other  Settlement'  being  in  con- 
templation :  that  whatever  might  be  the  legal  effect  of  his  Letters,  he  always 
considered  that  his  formal  Consent  in  Writing  yet  remained  to  be  required 
and  given,  though  he  bad  no  wish  to  interpose  any  obstacle  to  the  Marriago 
and  merely  intended  to  use  the  control  vested  in  him,  before  he  finally  gave 
bis  formal  Consent,  for  the  pu^rppse,  not  only  of  securing  the  Settlement  of 
his  Ward's  Fortune  so  as  to  exclude  her  Husband  from  any  control  over  it, 
but  also  of  regulating  the  di^sition  of  the  Sum  to  be  advanced  for  Outfit : 
that  Blake  did  not  produce  or  show  to  him  the  Draft  of  the  Settlement  or  ex- 
plain to  him  the  contents  thereof :  and  he  submitted  whether  the  Marriage  had 
been  solemnized  witl^  his  Consent  and  Approbation  in  Writing  within  the  pro- 
visions of  the  Codicil,  the  condition  annexed  to  his  Consent  in  his 
Letter  of  the  31st  of  August  not  having  been  complied  with.  The  [*450] 
Answer  concluded  widi  setting  forth  a  Letter  dated  the  13th  of 
Pecember  1831,  from  M^.  Le  Jeune* e  Brothers  to  Buddj  requiring  him  not 
to  part  with  their  Sister's  Fortune,  on  the  ground  that  she  had  married  with- 
out Consent :  and  Budd  submitted  that  they  and  their  Sister  Sannah  were 
necessary  Parties  to  the  Suit. 

In  June  1832,  the  Bill  was  amended  by  making  Mrs.  Le  Jeune\8  Brptb- 
era  and  Sister  Defendants. 
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Mr.  Knight  and  Mr  Biehner,  for  the  PlaiDtife  : 
A  Consent  to  a  Marriage  may  be  good,  though  it  was  not  formally  given, 
and  even  though  the  Party  who  gave  it,  may  not  have  intended  it  to  be 
final.     Buddy  in  his  Letters  of  the  31st  of  August  and  26th  of  September, 
encouraged  the  Marriage,  and  gave  an  unconditional  Consent  in  Writing 
to  it,  which  he   never   afterwards  could  retract.   -The  Testator  did  not  re- 
quire the  Trustees  to  seo  to  the  propriety  oi  the  Settlement,  but  to  the  pro- 
priety of  the  Marriage.    By  the  Codicil,  the  Trustees  were  not  required  to 
direct  any  Settlement  to  be  made,  but  the    Shares  of  the  Daughters  were 
given  to  them  absolutely  on  their  marrying  with  Consent.     The  Settlement 
alluded  to  in  Budd^$  Letter  of  the  31st  of  August,   would  have  been  no 
Settlement  at  all  as  it  would  have  enabled  Mrs.  Le  Jeune  to  give  the  whole 
of  her  Property  to  her  Husband.    The  Trustees  objected  to  the  arrange- 
ment entered  into  with  Ja9eph  Le  Jeune^  and  that  arrangement  was  abandon- 
ed ;  still,  however,  A.  P.  Le  Jeune  was  to  have  the  5001.  for  Outfit.   Blake, 
in  his   Evidence,  swears  that  on  the  22d  of  September  he  communicated  to 
Budd  the  scope  and  effect  of  the  intended  Settlement,and  that  Budd  assented 
thereto,  and  never  required  that  the  Property  should  be  settled  on 
[  *451  ]  Mr$.  *Xe  Jeune  and  her  Children,  to  the  exclusion  of  her  Husband  ; 
but,  on  the   contrary,  that  he  assented  to  Blak^%  recommenda- 
tion that  Mr.  Le  Jeune^  who  had  no  Fortune  of  his  own,  should  be  permit- 
ted to  receive  the  Interest  of  his  Wife's  Fortune  during  his  life,  as,  in  case 
she  were  to  receive  it,  it  might  create  dbcord  between  them.    Blake  fur- 
ther swears  that  Bim2({  ultimately  left  it  to  him  to  prepare  a  Settlement  upon 
the  terms  proposed,  or  in  such  other  manner  as  he  might,  on  further  consid- 
eration, think  more  beneficial  to  Mr.  and  Mrs.  Le  Jeune^  except  that  the 
500Z.  was  to  be  paid  to  Mr.  Le  Jeune^  immediately  on  the  Marriage  taking 
effect.    At  the  interview  which  took  place  on  the  29th  of  October,  Budd 
did  not  object  to  the  Settlement,  which  was  a  reasonable  and  prudent  one : 
he,  merely,  disapproved  of  the  Loan  of  the  5002.  to  Joseph  Le  Jeune^  and 
of  Mr.  and  Mrs.  Le  Jeune  going  to  reside  with  him  after  their  Marriage  ; 
and  that  arrangement  was  subsequently  put  an  end  to.    Bashtcood  v.  Bulk- 
^  («)  J    B*AguHar  v.  Brinkwater  (6) ;  Lard  Strange  v.  Smith  (c)  ; 
Burletan  v.  Huntfrey  (d)  ;   Worthington  v.  Evam  (e)  ;  Baley  v.  Beslm^ 
verie  (/)  ;  Merry  v.  Rives  (jg'). 

Sir  E.  Sugden  and  Mr.  0.  Anderdon^  for  the  Defendant  Budd  : 
The  question  is,  when  and  on  what  Terms  Budd  consented  to  the  Mar- 
riage. 

(a)  10  Yes.  SSO.  (6)  2  Y.  4  B.  225.  (e)  Amb.  263. 

(d)  Ibid.  256.  (e)  1  Sim.  ft  Stu.  165.  (/)  2  Atk.  261. 

{g)  1  Eden,  1. 
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According  to  the  Plaintiff's  own  statement,  the  Draft  of  the 
Settlement  was  to  have  been  submitted  to  Budd,    *The  Settle-     [  *452  ] 
ment,  however,  was  executed,  and  the  Marriage  was  had,  without 
any  intimation  given  to  Budd.    Bldke^  it  is  true,  called  on  Budd  with  the 
Settlement,  but  did  not  read  it  to  him,  as  he  did  not  approve  of  it,  but  said 
he  should  expect  other  Proposals  to  be  made  by  Le  Jeuncy  respecting  the 
use  he  should  make  of  the  5002. :  and  afterwards  Budd*9  name  was  struck 
out. 

According  to  the  Case  made  by  the  Bill,  the  bulk  of  the  young  Lady's 
Fortune  was  to  have  been  settled  on  herself  and  her  family :  and  Le  Jeuney 
in  the  Letter  which  he  wrote  to  Budd  on  the  12th  of  November  1831, 
says :  *^  The  residue  of  Miss  GhUlbank^s  Fortune  will,  of  course,  be  settled 
<m  herself  and  faiwXy  in  the  way  already  agreed  upon."  The  argument 
for  the  Plaintiffs,  is  a  departure  from  the  Bill.  It  appears,  from  the  Cor- 
respondence, that  the  Settlement  that  was  intended,  was  a  Settlement  on 
the  Wife  for  her  separate  use.  The  effect  of  that  which  has  been  executed, 
is  to  take  away  from  the  Wife  the  Enjoyment  of  the  Property  during  her 
Husband's  Solvency.  The  Property  too  is  given  to  the  Survivor,  in  the 
event  of  there  being  no  Children  of  the  Marriage.  It  is  an  unusual  Settle- 
ment, and  not  that  which  Bixdd  consented  to. 

The  Cases  cited  do  not  apply ;  for,  in  this  Case,  there  is  no  Forfeiture  in 
the  event  of  a  Marriage  without  consent. 

Mr.  Pe^s  and  Mr.  Lhyd^  for  the  Defendants,  the  Brothers  and  Sisters 
of  Mrs.  LtJeune^  said  that,  by  the  Codicil,  a  Provision  was  made  for  the 
Testator's  Daughters,  whether  they  married  with  or  without  the  Con- 
sent of  the  Trustees :  that  the  obtaining  of  the  Consent,  was 
*made  a  Condition  precedent :  and  that,  if  Budd  had  given  any  [  *458  ] 
Consent  at  all,  the  Condition  on  which  it  was  given,  had  not  been 
complied  with ;  and,  therefore,  the  Gift  over  in  the  Codicil,  had  taken  effect. 
CHllety.  WrayCK). 

Mr.  Hrrington  appeared  for  the  In&nt  Child  of  Mr.  and  Mrs.  Le  Jtune^ 
who  was  made  a  Party  to  the  Suit  by  Supplemental  Bill. 
The  Vice  Chakcbllor  : 

The  question  is  what  is  the  effect  of  the  Transactions  between  the  Parties, 
having  regard  to  the  Provision  in  the  Codicil  ? 

It  has  been  argued  that  the  real  object  of  the  Testator  in  making  the 
Codicil,  was  to  secure  a  proper  Settlement  on  his  Daughter,  through  the 
Intervention  of  the  Trustees.  But  the  Testater  has  not  directed  that  his 
Trustees  should  see  to  the  making  of  any  Settlem^t  in  the  event  of  their 
Consent  to  the  Marriage  not  being  given,  but  has  limited  over  the  Property 

(A)  1  P.  W.  SSi. 


45S  CASES  IN  OBANCERT. 

'  ■         ■         !■  I  ■  II  I  I  .-■        -  — ■  I  I        ■  — ^^IM  I        ■     III        -  ■         ■  I  11  ,  , 

1834.— Le  Jeane  v.  Bndd. 

in  a  particular  manner,  which  amoonta  to  a  Settlement,  in  that  event ;  and 
there  is  an  absolute  Gift  to  the  Daughters  in  the  event  of  their  marrying 
with  Consent.     [His  Banor  here  read  the  Codicil].     It  ie  plain,  therefore^ 
that  what  the  Testator  intended,  was  that  the  Trustees  should  exercise  no 
control,  except  aa   to  the  Property  of  the  Marriage.    The  Courtship  coa»- 
menced  in  the  Spring  of  1881.    The  first  Meeting  between  the  Trustees 
and  Blakty  took  place  in  May  or  June  of  that  year.     Some  con- 
[  M54  ]     versation  then  took  place  respecting  the  proposed  Marriage,  *bnt 
nothing  definite  was  arranged.    There  having  been  a  Proposal 
made  that  5002.  should  be  advanced  to  the  Uncle  of  the  intended  Husband, 
and  that  the  young  Lady  should  reside  in  his  House  and  be  taught  the 
business  of  Stay-making,  Buddy  on  the  81st  of  August  1831,  wrote  this 
Letter  to  her:  [His  Honor  here  read  the  Letter].    By  the  words :  ^^  On 
the  receipt  of  your  Letter,  any  Arrangement  you  wish  shall  be  immediately 
entered  into,"  he,  of  course,  meant :  ^'  On  the  receipt  of  your  Answer  in 
the  aflBrmative."    It  struck  me  that  it  might  be  questionable  whether,  on 
this  Letter  alone,  there  would  not  be  strong  ground  for  saying  that  there 
was  a  Consent  in  writing,  if  she  wrote  such  an  Answer  as  he  suggested, 
On  the  2d  of  September,  Miss  Q-illbank  wrote  an  Answer  to  Badd's  Lei* 
ter ;  and  no  one  can  deny  that  it  was  such  an  Answer  as  he  must  have  an* 
ticipated.    But  the  matter  did  not  rest  here  :  for,  on  the  22d  of  September, 
a  Meeting  took  place  between  Budd  and  Blake :  and,  whatever  took  place 
at  that  meeting,  whether  Budd  more  or  less  distinctly  understood  what  Blake 
said  to  him,  on  the   28th  of  September,  Budd  wrote  this  Letter  to  the 
young  Lady :  [His  Honor  here  read  the  Letter].    It  is  quite  plain,  on  the 
face  of  this  Letter,  that  Budd  supposed  that  some  more  formal  Consent 
must  be  given  by  him  and  Clayton  to  the  Marriage  ;  but,  at  the  same  time, 
no  other  construction  can  be  put  upon  it  than  that  it  was  a  Writing  signed 
by  Budd  and  consenting  to  the  Marriage.    Nothing  in  it  holds  out  that 
his  Consent  was  to  depend  upon  the  making  of  the  Settlement  in  one  way 
or  another ;  but  it  was  a  complete  unquivocal  Consent.    He  tells  Miss  CHIU 
hand  that  Mr.  Blake  had  received  every  necessary  Instruction  to  prepare 
the  Marriage  Deed,  and  that  every  thing  was  then  going  on  that 
[  '456  ]     cottid  be  done  till  her  ''Presence  should  be  required  to  make  it 
complete.    Miss  CHUbank  wrote  an  Answer  to  this  Letter,  in 
which  she  alluded  to  the  Advice  which  Budd  and  Clayton  had  given  her. 
The  Advice  which  they  had  given  her,  was  not  as  to  the  Form  of  the  Set- 
ilement,  but  as  to  her  living  in  the  House  of  Joeeph  Lt  Jmne.    Nothing 
had  passed,  between  Budd  and  her,  to  which  this  Letter  of  hers  could  re- 
fer, except  the  Advice  whiohhehad  communicated  to  her,  in  his  Letter  of 
the  26  of  September,  as  to  the  Proposal  of  liring  in  the  House  of  Mr. 
Joseph  LeJewnie. 
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My  Opinion  is  that,  on  the  26  th  of  September,  Budd  had  given  an  un- 
conditional Consent,  which  he  could  not  afterwards  withdraw. 

The  Arrangements  that  were  to  be  made  respecting  the  young  Lady's 
Place  of  Residence  and  the  disposal  of  the  500/.,  were  considered  as  formal 
merely,  and  not  as  Conditions.  It  is  not  necessary,  therefore,  to  enter  into 
the  Cases,  but  only  to  say  that,  when  an  absolute  Consent  has  been  once 
given,  the  Party  is  not  at  liberty  to  retract  it. 

At  the  Meeting  between  BlaJce  and  Budd  on  the  29th  of  October,  there 
was  a  Declaration,  on  Bitdd's  part,  that  he  did  not  desire  to  see  the  Draft 
of  the  Settlement,  and  Blake,  therefore,  had  no  other  course  to  pursue  but 
to  complete  the  Settlement  according  to  the  original  Instructions :  and  it 
does  not  appear  that  the  Settlement  actually  made,  was  at  variance  with  that 
originally  proposed,  except  that  Budd^s  Name  was  not  found  in  it.  The 
Letter  of  the  81st  of  August  was  not  written  by  a  Professional 
Person,  and  did  not  accurately  point  out  *any  particular  Terms  [  *456  ] 
of  Settlement.  All  that  it  said  was  that  Mr.  Le  Jeune  was  to 
have  a  Portion  of  6Q0L  ou^  of  the  Principal  of  the  Money,  and  that  the  Re- 
mainder waste  be  invested,  in  the  Names  of  two  Trustees  for  Miss  Q-illbank'i 
sole  use  and  benefit,  the  Interest  of  which  was  to  be  paid  to  her  only.  AU 
that  was  meant  was  that  a  Settlement  should  be  made,  giving  Miss  Oillbank 
an  Interest  for  her  Life.  After  the  Interview  of  the  29th  of  October,  Miss 
CHllhank  wrote  to  Budd  the  Letter  of  the  5th  of  November,  to  which,  as  I 
understand,  Budd  never  sent  any  Answer,  though  it  did  not  hint  at  any  ob- 
jection to  the  Settlement,  except  with  respect  to  the  5002.  If  Budd  had 
objected  to  the  Terms  of  the  Settlement  generally,  he  should  have  answer, 
ed  that  Letter,  and  said  that  he  thought  the  Settlement  wrong.  Then,  on 
the  12th  of  November,  Mr.  Le  Jeune  wrote  a  Letter  to  Budd^  in  which  he 
said  that  so  much  of  the  500Z.  as  should  not  be  required  for  Outfit,  should 
be  invested  in  the  Funds,  and  that  the  Residue  of  Miss  Gillbank*s  Fortime 
should  be  settled  on  herself  and  Family  in  the  way  agreed  upon.  To  this 
Letter  also  no  Answer  was  returned.  The  Marriage  took  effect  on  the  28th 
of  November,  and,  after  the  Marriage,  Application  was  made  to  Budd  to 
transfer  the  Fund  ;  and  the  question  is  whether  he  was  justified,  in  point  of 
Law,  in  refusing  to  make  the  Transfer.  Buddie  objection  is  put  upon  this ; 
not  that  the  Settlement  was  wreng ;  but  that  he  had  not  given  his  Consent. 
I  do  not  think  that  there  is  anything,  in  the  Settlement,  so  wrong  as  that  a 
Trustee  oould  reasonably  object  to  transfer  the  Fund. 

I  am  of  opinion  that  the  whole  Defence  as  to  Budd,  utterly  fails,  and 
that  hisjConduct  has  made  this  Suit,  necessary.    If  the  Oillbanks 
bad  net  written  their  Letter  *to  Budd^  they  must  have  been  made    [  *457  J 
i^tftiesinrespeet  of  their  Interest.    The  Pkintiffi  must  pay 
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their  Costs,  and  also  the  Costs  of  the  iDfant ;  and  those  Costa  and  their 
own  must  be  paid  to  them  hj  Budd. 


Mttxon  v.  Boodle. 

1834 :  30th  JaDoaiy.—  ]VUl.^C6iutrudum. 

Testator  bequeathed  5,000/.,  to  A.,  if  he  attained  21,  bat  if  he  Bhonld  not  attain  that  age,  or 

die  without  leaving  liine  blale,  then  oyer.    Held  that  the  5,000/.  vested,  absolntelj,  in  A 

on  his  attaining  21. 

The  Sum  of  6,500Z,,  (of  which  1,500Z.  belonged  to  Moses  Corbet  and 
the  Residae  was  subject  to  the  Trusts  of  his  Marriage  Settlement),  was 
secured  by  a  Mortgage  of  the  Estates  of  J.  Myttony  deceased,  for  a  Term 
of  Years  which  had  become  vested  in  Hosts  Chrhet.  The  Plaintiff  was  the 
Eldest  Son  and  Heir  of  J.  Mytton. 

Moses  Corbet,  by  his  Will  dated  the  7th  of  March  1803,  bequeathed  1,5002., 
therein  mentioned  to  be  remaining  due  to  him  by  J.  Mytton,  then  lately 
deceasedi  and  secured  upon  all  or  some  Parts  of  his  Estates,  to  the  Plain- 
tiff, the  Son  of  the  said  John  Mytton ;  but,  if  the  Plaintiff  should  die  be- 
fore he  attained  the  age  of  21  years,  then  the  Testator  bequeathed  the 
1,500Z.  to  certain  other  Persons  in  his  Will  mentioned :  And  the  Testator, 
after  stating  that,  if  he  should  survive  his  Wife,  he  should,  under  the  Trusts 
of  his  Marriage  Settlement,  become  entitled  to  the  Sum  of  5,000Z.  remain- 
ing due  and  secured  upon  all  or  some  Parts  of  the  Estates  of  J.  MyUon^ 
deceased,  did,  in  case  the  5,000Z.  should,  at  any  time,  come  to  or  vest  in 
him  or  in  any  Person  or  Persons  in  Trust  for  him,  bequeath  the  same  to  the 
Plaintiff,  if  he  should  attain  the  age  of  21  years,  but,  if  he  should  not  at- 
tain that  age  or  die  without  leaving  Issue  Male  of  his  Body 
[  M58  ]  living  at  his  Death  or  bom  alive  ^afterwards,  then  the  Testator 
bequeathed  the  5,0001.  to  certain  other  Persons  in  his  Will  men- 
tioned. The  Testator,  by  a  Codicil,  after  reciting  that,  by  the  Death  of  his 
Wife,  he  had  become  entitled  to  the  5,000Z.,  bequeathed  the  same  to  the 
Plaintiff,  if  he  attained  the  age  of  21  years,  but,  if  he  should  not  atUun 
that  age,  or  die  without  leaving  Issue  Male  of  his  Body  living  at  the  time 
of  his  Death  or  bom  alive  afterwards,  then  the  Testator  bequeathed  2,000Z. 
of  the  5,000{.  to  the  Defendant  Rebecca  Mytton  (the  only  Sister  of  the 
Plaintiff's  Father),  her  Heirs,  Executors,  or  Assigns,  if  she  was  alive  at 
the  time  of  his,  the  Testator's,  Death ;  but,  if  she  was  dead,  then  he  be- 
queathed the  2,0002.  and  the  remaining  8,000/.  of  the  5,0002.  to  John 
Corbet  J  since  deceased,  in  Trust  for  his  Children  by  his  Wife,  Ann  Corbet^ 
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as  should  be  alive  at  the  time  of  his  Death  (except  the  Eldest  Son  who 
would  be  amply  provided  for  otherwise)  :  and  the  Testator  bequeathed  the 
lj500Lf  also  remaining  dae  to  him  by  John  Mytton  and  equally  secured 
upon  all  or  some  Parts  of  his  Estates,  to  the  Plaintiff ;  but,  if  the  Plaintiff 
should  die  before  he  attained  the  age  of  21  years,  then  the  Testator  be- 
queathed the  last-mentioned  Sum  to  certain  other  Persons  therein  mention- 
ed. 

The  TesUtor  died  on  the  28th  of  August  1809. 

The  Bill  was  filed  in  1833,  against  the  Personal  Representatives  of  the 
Testator,  and  against  Rebecca  Mytton^  and  the  younger  Children  of  John 
Corbety  stating  that  the  Plaintiff  had  attained  21  and  had  Issue  Male,  and 
that,  in  consequence,  he  was  entitled,  under  the  Will  and  Codicil,  to  the 
6,5002.  absolutely,  and  to  have  the  Mortgage  Term  assigned  ac- 
cording to  his  Directions :  *that,  being  seised  in  Fee  of  the  [  *459  ] 
Mortgaged  Premises,  he  had  agreed  to  sell  the  same,  and  was 
desirous  of  having  the  Term  assigned  in  Trust  for  the  Purchaser  and  to  at- 
tend the  Inheritance :  that  the  Defendants  Rebecca  MytUm  and  the  Child- 
ren of  John  Corbet^  pretended  that  the  Plaintiff  was  entitled  to  a  Life  In- 
terest only  in  the  5,000Z.,  and  that,  if  he  should  die  without  leaving  Issue 
Male  of  his  Body,  the  Bequest  over  to  them  would  take  effect ;  but  the 
Plaintiff  charged  that,  by  having  attained  21,  he  had  become  absolutely  en- 
titled to  the  whole  of  the  6,5002.,  and  that,  for  the  same  reason,  the  Bequest 
over  had  become  incapable  of  taking  effect.  The  Bill  prayed  for  a  Declara- 
tion that  the  Plaintiff  was  absolutely  entitled  to  the  6,5002.,  and  that  the 
Representatives  of  the  Testator  might  be  ordered  to  assign  the  Term  as  he 
should  direct. 

The  Cause  now  came  on  to  be  heard  as  a  Short  Cause. 

Sir  E,  Sugden  and  Mr.  BeahSi  for  the  Plsdntiff,  cited  Beachcroft  v. 
Broome  (a)  and  CtUhbert  v.  Punier  (()  ;  and  said  that  the  6,0002.  was 
not  to  go  over  either  in  the  event  of  the  Plaintiff  attaining  21,  or  in  the 
event  of  his  dying  under  that  age,  if  he  left  Issue  Male ;  and  that  his  Is- 
sue would  take  the  Estate  out  of  which  the  Term  was  created. 

Mr.  Knight  and  Mr.  Stuart  for  the  Defendants,  the  Legatees  over,  SMd 
that  Uiere  was  no  Gift  of  the  5,0002.  to  the  Plaintiff,  except  on 
his  attaining  21,  and  that  he  *then  took  a  vested  Interest,  sub-    [  M60  ] 
ject  to  be  divested  on  his  dying  without  leaving  Male  Issue  (e). 
Mr.  Dixon^  for  the  Testator's  Representatives. 

TheYlGB'CHANCBLLOB : 

According  to  the  Construction  contended  for  by  the  Defendants'  Counsel, 

(a)  4  T.  B.  441.  {h)  Jm.  416.  (e)  8m  JCfwi  T.  MiieKM,  I  Msdd.  4er. 
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there  would  have  been  an  Intestacy  if  the  Plaintiff  had  died  under  21  and 
had  left  Issue  Male. 

I  am  of  opinion  that  the  Testator  did  not  intend  the  Legatees  oyer  to 
take,  if  the  Plaintiff  died  under  21  leaving  Issue  Male ;  bat  that  his  clear 
intention  was  that,  if  the  Plaintiff  attained  21,  he  should  have  the  5,0002., 
and,  if  he  died  under  21  leaving  Issue  Male,  that  he  should  also  have  the 
Legacy. 

Declare  the  Plaintiff  to  be  absolutely  tntitled  to  the  whole  6,500Z. 


Thb  Attobnbt-Gbkxral  v.  Shosb. 

ISSi:  4thFebniary. — New  Orders. — Oonstruction, 

Where  a  Decree  in  a  Caase  in  which  preriouB  References  have  been  made,  directi  a  Referenco 
to  the  MaMer  in  rotation^  the  Decree  will  be  carried  to  the  Maaier  to  whom  the  preTiona  Re- 
ferences were  made. 

MoTiOK  that  the  Reference  directed  by  the  Decree  to  the  Mazier  in  Ro* 
tatiorif  might  be  declared  null  and  void,  and  that  the  Reference  might  be 
made  to  the  Master  to  whom  the  previous  References  in  the  Cause  had  been 

made  (a). 
[  M61  ]        *Mr.  Holfe  and  Mr.  Booth  in  support  of  the  Motion. 

Sir  JE.  Suffden^  Mr.  Knight  and  Mr.  C.  /Zomt'Uy,  contra. 
The  Vice-Chancellor  : 
I  am  of  opinion  that  the  Language  of  the  Decree  is  right.     It  is  clear, 
from  the  Language  of  the  17th  Order,  that  the  Master  in  Rotation  is  the 
Master  to  whom  the  previous  References  in  the  Cause  were  made 


BURNELL  i;.  THE  DUKE  OF  WeLLIKOTON. 

1S34 :  5th  Febmary. — Practice.~^Rt»iver. 

Motion,  before  Decree,  hythe  Executor^  of  a  deceased  Defendant,  that  the  Plaintiff  might  reTira 
the  Salt  against  him,  or  that  the  Bill  might  be  dismiseed  as  against  the  Deceased,  granted. 

Motion,  before  Decree,  by  ike  Executor  of  the  late  Duke  of  Sutherland^ 
one  of  the  Defendants,  who  died  in  July  1888,  that  the  Plaintiff  might, 
within  a  Month  after  the  date  of  the  Order  to  be  made  on  the  Motion,  re- 

(a)  Sm  IStfa,  &6th  &  17ih  (Mm  of  1S8S. 
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▼ive  the  Suit  against  the  Executor,  or^  in  defaalt  thereof,  that  the  Suit 

might  be  dismissed  as  against  the  late  Duke. 

Sir  E.  Sugden  and  Mr.  L.  LowndeSj  for  the  Motion. 

The  Plaintiff  did  not  appear. 

The  Viee-Chanctllor  made  the  Order. 


•Latter  v.  Dashwood.  [  •462  1 

1834:  14th  "F^hrusiTjm-^MartgagoT  and  Mcrigagte^-^Accow/U.^^Bents. 

JL  eonveyed  his  Estates  to  B^  ia  Trust  to  sell  and  pay  off  a  Mortgage  and  other  Incambranccs 
on  the  Estates,  and  to  retain  a  Debt  dae  to  B.,  and  nutil  the  Sale,  to  apply  the  Bents  in 
keeping  down  the  Interest  on  the  Charges,  and  to  pay  the  Sarplns  to  A,  B.  took  a  transfer 
of  the  mortgage,  and  entered  into  and  remained  in  possession  for  24  TeArs,  bnt  did  not  sell 
the  Estates.  For  the  first  Ten  Tears  the  Bents  were  less  than  the  Interest;  bnt,  afterwards, 
they  exceeded  it  A.  filed  a  Bill  for  an  Account  of  the  Bents  received  by  B.,  with  yearly 
Bests,  and  for  a  Be-conveyanee  of  the  Estates.    Bnt  the  Court  refused  to  direct  the  Bests. 

Bt  Indentures  of  the  18th  and  19th  of  December  1798,  Freehold  and 
Leasehold  Estates  were  conveyed  and  assigned,  bj  the  Plaintiff,  to  tho  De- 
fendant, Dashwoodj  in  Trust  to  sell,  and,  out  of  the  Money  arising  there- 
from, in  the  first  place  to  pay  off  1,5002.  and  Interest  secured  by  a  Mort- 
gage of  the  Estates  to  one  Sunty  next  to  re-purchase  an  Annuity  of  50^, 
secured  upon  the  Estates  to  Maiy  Pike^  and  then  to  retain  7002.  and  In- 
terest due  to  himself,  and,  to  pay  the  residue  of  the  Monies  to  the  Plaintiff: 
and  it  was  provided  that,  until  the  Sale,  the  Bents  of  the  Estates  should 
be  applied  in  payment  of  the  Interest  of  tho  1,5002.,  and  in  payment  of 
the  Annuity  and  the  Interest  of  the  7002. ;  and  that,  in  case  there  should 
be  any  Surplus,  the  same  should  be  paid  to  the  Plaintiff.  In  June  1801, 
Dathwood  paid  off  the  Principal  and  Interest  due  to  ffunt^  and  took  a 
Transfer  of  the  Mortgage.  Shortly  afterwards  be  entered  into  possession 
of  the  Estates,  but  never  sold  the  same. 

On  the  4th  of  February  1815,  Mrs.  Pike  agreed,  with  the  Plaintiff,  to 
accept  of  a  sum  of  8082.,  in  lieu  of  her  Annuity,  and  that  that  Sum,  with 
Interest  at  52.  per  Cent.,  should  be  considered  as  charged  upon  the  Estates. 

In  1820  the  Bill  was  filed,  charging  that  the  Bents  received 
by  Dashfvoodj  who  still  remained  in  possession  *of  the  Estates,     [  *463  ] 
were  sufficient,  not  only  to  keep  down  the  Interest,  but  to  dis- 
charge the  Principal  of  the  Sun^s  charged  thereon,  and  praying  that  an  Ac- 
count might  be  taken  of  such  Bents,  trith  Annual  Re»t$j  and  that  the  Es- 
tates might  be  re-oonveyed  to  the  Plaintiff. 
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The  Decree,  which  was  pronounced  in  1828,  directed  an  Acoonnt  to  be 
taken  of  the  Principal  and  Interest  due  in  respect  of  the  Incumbrances, 
and  of  the  Rents  received  or  which,  without  wilful  Neglect  or  De&ult, 
might  have  been  received  by  Dashwood. 

It  appeared  that,  for  the  first  10  Years  after  Dashwood  entered  into  pos- 
session of  the  Estates,  his  Payments  exceeded  his  Receipts,  and  that,  in 
every  subsequent  Year,  his  Receipts  exceeded  his  Payments,  but  not  to 
an  amount  sufficient  to  discharge  the  Principal  due  to  him. 

On  the  Cause  coming  on  for  further  Directions, 

Mr.  K'night  and  Mr.  Sharpen  for  the  Plaintiff,  insisted  that  Rests  ought 
to  be  made  in  taking  the  Accounts  of  the  Rents  received  by  Dashwood. 

Sir  U.  Suffden  and  Mr.  Teed^  for  Daditvood^  said  that  he  did  not  take 
possession  of  the  Estates  as  Mortgagee,  but  under  the  Trusts  of  the  Release 
of  1798  ;  and  that  the  Court  could  not  allow  him  Interest  on  the  Balances 
in  his  favour ;  and,  therefore,  that  Rests  ought  not  to  be  made  in  taking  the 
Account. 

The  Yick-Chancellob,  after  stating  the  Trusts  of   the  Release  of 
1798,  s^d : 

•In  1801  Dashwood  took  a  Transfer  of  the  first  Mortgage  and 

[  *464  ]     entered  into  possession  of  the  Estates  under  **the  Provisions  of 

the  Release  of  1798,  and  he  remained  in  possession  for  24  Years. 

The  Bill  asks,  in  terms,  that  the  Account  of  the  Rents  received  by  him  may 

be  taken  with  Annual  Rests. 

It  was  to  be  inferred,  from  the  Language  of  the  Release,  that  the  Rents 
were  more  than  sufficient  to  keep  down  the  Interest  on  the  Incumbrances. 
But  it  appears  that,  for  the  first  10  Years,  they  were  not  equal  to  the  Inter- 
est, although  there  was  no  Default  or  Misapplication  on  the  part  of  the  De- 
fendant.    Afterwards,  however,  there  was  a  Surplus. 

In  Davis  v.  Mat/  (a),  Sir  W.  Orantj  Master  of  the  Rolls,  aft^r  much 
Consideration  and  referripg  to  Precedents,  says :  ^^  The  Direction  to  take 
the  Account  with  Rests,  is  not  gf  course.  From  Precedents  of  Decrees  that 
I  have  seen,  I  collect  that  the  usual  pourse  is  not  to  give  that  Direction.' 
There  is  no  instance  of  a  Decree  in  the  Form  now  prayed,  with  Rests  from 
a  particular  period  of  the  Account  when  the  Arrear  of  Interest  was  dis- 
charged. Here  the  Special  Circumstances  are  agunst  such  a  Direction ; 
which,  it  is  admitted,  would  be  improper  from  the  begmning  of  the  Account, 
while  there  was  an  Arrear  of  Interest." 

It  appears  to  me,  therefore,  that  I  cannot  authorize  the  Account  to  be 
taken  with  Rests,  in  this  Case. 


(a)  19  Yet.  383. 
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*MoRTARA  V.  Hall.  [  MBS  ] 

1834:  14tli  Febniary.— /i!/!»ifir-.^^eMartef. 

Where  an  Infant  has  an  Allowance  made  to  him,  by  hia  Gaaidians  for  his  support,  a  Trades- 
man is  not  entitled  to  be  paid  for  Articles  supplied  to  the  Infant,  on  credit,  unless  he  can 
make  out  that,  having  regard  to  the  Infant's  Circumstances  and  Sution  (which  he  is  bound 
to  inquire  into),  the  Articles  were  Necessaries. 

This  was  a  Suit  for  the  Administratioii  of  the  Estate  of  Jamea  Alexander 
Nitbett^  who  attained  21  in  June  1831  and  died  in  the  same  year. 

The  Deceased  was  entitled,  under  his  Father's  Will,  to  Property  produc- 
ing an  Income  of  2,500Z.,  out  of  which  an  Allowance  of  500/.  a  year  was 
made  to  him,  for  his  Maintenance  and  Support  during  his  Minority.  In 
1828  his  Guardians  purchased  for  him  a  Commission  in  the  life  Guards,  the 
Pay  of  which  amounted  to  146/.  per  annum  ;  and  they  allowed  him  800/, 
for  Outfit. 

Two  Hosiers,  Ludlam  and  SillSy  claimed,  under  the  Decree,  to  be  Credit 
tors  of  the  Deceased  for  the  Amount  of  their  Bills  for  Shirts,  Gloves, 
Stocks,  Handkerchiefs  and  other  Articles  with  which  they  had  profusely 
supplied  the  Deceased,  between  November  1828  and  June  1829.*  The 
Master  allowed  about  half  the  Amount  of  each  Bill.  The  Deceased's  Widow 
then  presented  a  Petition  contending  that  the  Master  ought  to  have  disal- 
lowed the  whole  Amount  of  the  Bills,  and  praying  that  it  might  be  referred 
back  to  the  Master  to  review  his  Report. 

Sir  U.  Sugden  and  Mr.  Wakefield  for  the  Petitioner : 

It  lies  on  the  Tradesman  who  supplies  an  In&nt  with  Gkx>ds,  to  show  Uiat 
they  are  Necessaries.  The  Articles  which  these  Tradesmen  supplied  were, 
not  necessaries.  They  had  nothing  to  do  with  the  Infant's  Outfit 
as  an  ^Officer.  A  Tndesman  cannot  recover  even  for  Necessa-  [  M66  ] 
ries,  if  another  Tradesman  has  supplied  the  Infant  with  the  same 
Articles,  although  he  may  be  ignorant  of  that  fact.  Here  the  Articles 
charged  for  were  furnished  by  the  two  Tradesmen  concurrently.  Ford  v. 
Father ffill  (a),  Bainbridge  v.  Pickering  (i),  Maddox  v.  Miller  (jc)^  Cooky. 
Deaton  (d),  BeroUes  v.  Bamsay  (e). 

Mr.  Knight  and  Mr.  JET.  Parker  for  Ludlam^  siud  that  this  Case  was  dif- 
ferent  from  any  that  had  been  decided  :  that  it  was  not  the  Case  of  an  In* 
fant  living  in  Lis  Father's  House  ;  but  of  a  Young  Man  placed  out  in  the 
World,  holding  a  Commission  in  the  Army,  and  who  was  left  by  his  Trustees 

(a)  1  Peake's  N.  P.  C.  301.  8.  C.  Eq>.  N.  P.  C.  211.    (6)  S  Jndge  Black.  13S5. 
(c)  1  M.  &  S.  73S.    (d)  3  Can*.  &  Payne,  114.  («)  Holt's  Bep.  77. 

•  Two  huidred  and  nine  pain  of  Gloreai  betides  Ladies'  GloTes,  were  chaiiged  for  in  HUU 
BilL 
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right,  issaed  a  Writ  of  Right  against  W.  S.  LowndeBj  to  try  their  Right  to 
the  Estates,  and,  on  the  same  day,  they  filed  a  Bill  against  him,  stating  the 
Will,  the  Proceedings  in  the  former  Suit,  that  neither  they  nor  any  Ancestor 
through  whom  Mizabeth  Bavies  claimed,  were  Parties  to  that  Suit,  and  that 
they  bad  lately  discovered,  upon  Investigation  of  Mizabeth 
[  M70  3  Daviet^s  Pedigree,  that  she  was  the  ^Testator's  Heir :  and  the 
Bill  prayed  that  it  might  be  declared  that  JE.  DavieB,  as  such 
Heir,  was  entitled  to  the  Estates,  and  that  W.  S.  LotondM  might  deliver  up 
Possession  thereof  to  her,  and  account  to  her  for  the  Rents ;  or  that  an 
Issue  might  be  directed  to  try  whether  she  was  the  Testator's  Heir,  or  that, 
notwithstanding  the  Decree  in  the  former  Suit,  she  might  be  at  liberty  to 
proceed,  at  Law,  to  recover  Possession  of  the  Estates. 

The  Count  delivered  by  Davies  and  Wife  in  the  Writ  of  Right,  alleged 
that  JEroBtntu  Lbyd  was  the  Testator's  Heir  at  his  deaUi.  It  then  traced 
EraitnuB  Uoyd^B  Pedigree,  and  averred  that,  on  his  death,  the  Right  to 
the  Estates  descended  tc  Jolm  Uoyd  his  Son  and  Heir,  from  whom  it  de- 
scended to  Catherine,  FranctB  and  Mary,  his  three  Daughters  and  Co4ieir8, 
and,  from  them,  to  EUzaheUi  Dalies,  who  was  the  Daughter  of  CaJtherine. 

The  Bill  in  this  Cause,  which  was  filed  on  the  10th  of  June  18S3  by  WU- 
Ham  Selby  LovrndeB  against  DavieB  and  Wife,  after  stating  as  above,  aUedg- 
ed  that,  if  the  Allegations  in  the  Count  were  true,  DavieB  and  Wiit  had  no 
Right  to  the  Estates,  inasmuch  as  it  was  too  late  for  them  to  claim  any  In- 
terest under  the  Will,  as  they  were  barred  by  Length  of  Time  and  by  the 
Fine  and  Nonclaim.  The  Bill  then  conUuned  Charges  as  to  ErannuB  Uoyd 
and  his  deceased  Descendants  having  been  within  the  Realm  and  under  no 
Disability,  and  as  to  the  Periods  of  their  Deaths,  in  order  to  show  that  they 
were  not  exempted  from  the  operation  of  the  Statute  of  limitations  or  of 
the  'Fme  and  Nonclaim ;  and,  for  the  same  purpose,  it  required  the  Defend- 
ants to  set  forth  the  Times  of  the  Births  and  Deaths,  and  the 
[  *471  ]  *Places  of  Residence  of  EraBmuB  lAoyd  and  his  deceased  De- 
scendants, and  other  Particulars  relating  to  them,  and  when 
EUzaheih  Daviee  was  bom,  and  when  she  and  her  Husband  were  married, 
and  where  they  had,  from  time  to  time,  resided ;  and  also  to  set  forth  a 
Schedule  of  all  Deeds,  Pedigrees  and  other  Documents  in  their  Possession 
relating  to  the  Matters  aforesaid :  and  it  prayed  that  the  Defendants  might 
be  ordered  to  elect  whether  they  would  proceed  in  their  Suit  in  Eqnity  or 
at  Law,  and,  if  they  should  elect  to  do  the  former,  or,  if  the  Court  should 
be  of  opinion  that  the  Merits  of  the  Case  required  it,  that  they  might  be  per* 
petually  restrained  from  proceeding  in  their  Action  at  Law,  and  from  in  any 
manner,  disturbing  the  Pluntiflf  in  the  Possession  of  the  Estates. 

The  Defendants  answered  those  parts  of  the  Bill  whioh  preoeded  tiie 
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Allegation  as  to  the  Delivery  of  the  Count  in  the  Writ  of  Right ;  but  the j 
demarred  to  the  Discovery  sought  by  the  rest  of  the  Bill,  and  also  to  so 
much  of  the  Bill  as  sought  that  they  might  be  ordered  to  elect  whether  they 
would  proceed  at  Law  or  in  Equity,  and  to  all  the  Relief  consequent  upon 
such  Election^  the  Plaintiff,  on  his  own  showing,  not  being  entitled  to  such 
Order  or  Relief. 

Mr.  Pepf/s,  Mr.  Serjeant  Stephen  and  Mr.  Sptnce^  in  support  of  the 
Demurrer,  said  that  the  Answer  gave  all  the  Discovery,  that  was  necessary 
for  obtaining  the  Equitable  Relief  sought  by  the  Bill,  namely,  the  Perpetual 
Injunction  :  that  the  rest  of  the  Discovery  was  sought,  not  with  a  view  to 
the  Equitable  Relief,  but  to  the  Plaintiff's  Defence  to  the  Writ  of  Right, 
and  either  was  immaterial,  or  related  to  the  Defendants'  Pedigree 
and  •other  Particulars  of  their  Case,  which  they  must  prove  at     [  •472  ] 
the  Trial  of  the  Writ  of  Right :  that  an  Order  for  a  Plaintiff  to 
elect  whether  he  would  proceed  at  Law  or  in  Equity,  was  never  prayed  for 
by  the  Bill  and  was  not  a  subject  of  Relief,  but  ought  to  be  obtained,  by 
Motion,  on  the  putting  in  of  the  Answer  to  the  original  Bill ;  and,  con« 
sequently,  that,  though  the  Plaintiff  might,  on  his  Equitable  Case,  be  en- 
titled to  the.  Perpetual  Injunction,  he  could  not  be  entitled  to  it  as  coTisequen^ 
tial  to  the  Election  irregularly  prayed  by  the  Cross  Bill. 

Sir  E.  Sugderif  Mr.  Knight  and  Mr.  Parry  appeared  in  support  of  the 

Bill : 
But  The  Vice  Chancellob  without  hearing  them,  said  : 

I  confess  that  this  is  the  first  instance  I  have  ever  seen  of  a  Bill  filed  un« 
der  such  circumstances,  or  of  a  Bill  asking  that  a  Plaintiff  in  Equity  might 
be  put  to  his  Election  whether  he  would  proceed  at  Law  or  in  Equity.  But, 
having  regard  to  the  Case  which  is  stated,  I  think  that  it  was  very  judicious, 
in  Mr.  Lowndes^  to  file  this  Bill,  because  it  enables  him  to  extort,  from  Mr. 
and  Mrs.  Duvtesy  an  Answer  as  to  every  Fact  which  can  be  brought  forward 
by  them  to  sustain  their  Case  at  Law,  it  being  admitted  that  the  Case  by 
which  they  are  to  succeed  at  Law,  is  the  identical  Case  by  which  they  are 
to  succeed  in  Equity.  And,  if  a  Person  will  file  a  Bill,  he  is,  of  coursoi 
exposed  to  the  ordeal  which  the  Defendant  may  subject  him  to  by  filing  a 
Gross  Bill;  and  he  is  then  bound  to  set  forth  an  Answer  to  all  the 
matter  which  concerns  bis  Title ;  for  the  truth  of  the  matter 
which  concerns  his  l^tle,  is  material  to  the  Defendant's  Defence  [  •473  ] 
in  Equity. 

With  respect  to  those  Allegations  which  relate  to  certain  matters  regard- 
ing  the  Plaintiff's  Title,  I  think  that  the  Defendant  has  a  right  to  file  a 
Cross  Bill  to  know  whether  they  are  true  or  false  :  and,  though  it  may  seem 
to  be  immaterial  to  ask  whether  the  Count  had  been  delivered,  it  is  a  quea- 

VoL.  VI.  98 
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tioQ  that  leads  to  that  which  is  matorial,  namely,  the  truth  or  falsehood  of 
the  Averments  in  the  Count. 

With  respect  to  the  Objection  that  Mr.  Loumde%  has  prayed  that  Mr.  and 
Mrs.  Davie»  may  elect  whether  they  will  proceed  at  Law  or  in  Equity  ;  al- 
though it  is  usual  to  obtain  an  Order  for  that  purpose,  on  Motion,  yet,  in 
this  Case,  Mr.  Lottmdes  appears  to  have  a  manifest  advantage  in  allowing 
the  Original  Suit  to  go  on  to  a  hearing,  and  then  to  put  the  Plsdntifb  in  that 
Suit  to  their  Election.  And  I  am  of  opinion  that  this  Belief  which  the 
Plaintiff  in  this  Suit  seeks,  is  a  Belief  which  he  is  prim&  facie  entitled  to 
have,  and  therefore  that  the  Demurrer  must  be  overruled. 


Desanges  v.  Greoort. 

1836  :  6th  February. — Praetict, — New  Orders. 

Where  a  report  of  Scandal  or  Impertinence  has  been  excepted  to,  the  Master  cannot  tax  the 
CoitB  of  the  Reference,  nnder  the  22d  Order  of  IStS,  without  farther  Order. 

Exceptions  taken  to  the  Answer,  for  Impertinence,  had  been  allowed  by 

the  Master.     The  Defendant  excepted  to  the  Beport,  and  those  Exceptions 

were  allowed.     The  Master ^  on  being  applied  to,  declined  to  tax 

[  ^474  ]     the  Costs  of  the  Beference,  on  the  ground  that,  •as  the  Beport 

had  been  excepted  to,  he  had  no  Authority,  under  the  22d  Order 

of  1833,  to  tax  the  Costs  of  the  Beference  without  further  Order. 

Mr.    Toller  J  for  the  Defendant,  now  moved  that  the  Master  might  be  or* 
dered  to  tax  the  Costs. 

The  Vice- Chancellor  agreed  with  the  Master^  and  made  the  Order. 


Lee  v.  Baveksceoti. 

1836 :  6th  &  8th  Febraarj. — Practice, — New  Orders, — Injunction. 

Under  the  1 0th  Order  of  1833,  the  Common  Injanction  cannot  be  obtained  on  an  Amended 

Bill  nntil  Five  Weeks  after  Appearance,  and,  if  the  Defendant  is  then  in  default,  the  Appli* 

cation  must  be  made  according  to  the  old  Practice. 

In  this  Cause,  the  Common  Injunction  had  been  obtained ;  and,  on  the 
coming  in  of  the  Answer,  it  was  dissolved,  no  Cause  having  been  shown, 
^he  Plaintiff  then  amended  his  Bill ;  and  the  Defendant  not  having  put  in 
either  a  Plea,  Ansiver  or  Demurrer  within  Eight  Days  after  Appearance,  a 
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Motion,  on  Notice,  was  now  made  for  an  Injunction  on  the  Amended  Bill, 
the  Amendments  being  verified  by  Affidavit. 

Mr.  Kfdght  and  Mr.  Mylne,  for  the  Plaintiff,  referred  to  James  v. 
Dotimes  (a),  and  Some  v.  Watson  (5). 

Mr.  Jacob  and  Mr.  JT.  Parker^  for  the  Defendant,  said  that  the  Defend- 
ant was  not  in  Default,  as  the  Five  Weeks  allowed  by  the  10th  Order  of 
1838  (this  being  a  Town  Cause)  for  the  Defendant  to  answer  the  Amended 
Bill,  had  not  expired  :  that  the  Fivo  Weeks  were  substituted  for 
the  Eight  Days  allowed,   by  the  same  Order,  to  •answer  the  ori-     [  *475  ] 
ginal  Bill :  that  an  Injunction  on  an  Amended  Bill,  could  not  be 
obtained,  as  of  coursej  and,  therefore,  that  part  of  the  Order  which  entitles 
a  Plaintiff  to  an  Injunction  in  case  the  Defendant  do  not  plead,  answer  or 
demur  within  Eight  Days  after  Appearance,  could  not  apply  to  an  Amended 
Bill. 

Mr.  Knight^  in  reply,  said  that  the  Five  Weeks  were  substituted  for  the 
Eight  Weeks  allowed  to  answer  an  Original  Bill :  thnt  neither  the  Eight 
Weeks,  nor  the  Five  Weeks,  were  intended  to  apply  to  an  Injunction  Cause : 
that  it  would  be  monstrous  to  hold  that  a  Plaintiff  must  wait  Five  Weeks 
before  he  could  apply  for  an  Injunction  :  that  the  words,  "  as  of  course," 
meant  on  complying  with  those  Conditions  which  are  required  by  the  old 
Practice  as  laid  down  in  the  Cases  cited. 

The  Vtce- Chancellor  said  that  the  11th  Order  pointed  out  the  particular 
Recital  to  be  inserted  in  the  Order  for  an  Injunction  on  an  Original  Bill ; 
and  that  it  seemed  to  him  that  the  Injunction  to  which  the  10th  Order  re- 
ferred, was  also  an  Injunction  to  be  obtained  on  an  Original  Bill ;  but  that 
he  would  consult  The  Lord  Chancellor  on  the  question. 

The  Vice-chancellor  SBii  that  he  had  conferred  with  the  Xor(2  Chancellor j 
and  that  his  Lordship  was  of  opbion  that  the  10th  Order  applied  only  to  In» 
junctions  to  be  obtained  on  Original  Bills  ;  and  that  a  Plaintiff,  before  he 
could  obtain  an  Injunction  on  au  Amended  Bill,  must  wait  till  the  Five 
Weeks  had  expired,  and  then,  if  the  Defendant  was  in  Default,  he  might 
move  for  the  Injunction  according  to  the  old  Practice. 


•In  the  Matter  of  Barker.  [  •476  ] 

1834 :  14th  July  and  S9th  Aognit— Mtct^ofuj  Client. 

If  a  Solicitor  retainf  Money  reoeired  by  him  in  his  character  of  Solicitor  for  the  use  of  hii 

(«)  18  Vei.  iSS.  (6)  AfiU,  Vol.  U.  p.  85. 


477  CASES  IN  CHANCERY. 


1834.— In  re  Barker. 


Client,  his  Bill  is  taxable,  thoagh  it  contains  no  Charges  for  Business  done  in  a  Court  of 
Law  or  Elqaitj, 
Items  in  n  Solicitor'i  Bill  for  preparing  and  settling  a  Bill  in  Eqnitj,  will  render  the  Solicitor's 
Bill  taxable,  though  the  Bill  in  Equity  was  never  filed.    Semble. 

In  1828  J,  W*  Ityle  and  certain  other  persons  jointly  employed  Henry 
Barker  of  Manchester^  Attorney  at-Law  and  a  Solicitor  of  the  Court  of 
Chancery,  to  act  as  their  Solicitor  in  obtaining  for  them  Payment  of  certain 
Legacies  to  which  they  were  entitled  under  a  Will ;  and,  at  the  same  time, 
it  was  folly  understood  that  his  Bill  of  Costs  was  to  be  paid  by  them  jointly* 
The  Legatees,  afterwards,  authorized  Barker  to  file  a  Bill  in  Equity,  against 
the  Executors  of  the  Testator,  to  compel  them  to  account  for  the  Testator's 
Estate.  Barker^  accordingly,  caused  a  Bill  to  be  prepared  and  signed  and 
settled  by  Counsel ;  but,  in  consequence  of  the  death  of  one  of  the  Execu- 
tors, the  Bill  was  never  filed.  The  Claims  of  the  Legatees  were,  after- 
wards, referred  to  Arbitration,  and  1,427^.  138.  was  awarded  them.  That 
sum  was  received  by  Barker^  and  he  paid  over  635^.  5«.  6(2.  to  the  Lega- 
tees, and  retained  the  remainder  in  his  own  hands.  The  Legatees  contino* 
ed  to  employ  Barker  as  their  Attorney  and  Solicitor,  in  the  investigation  of 
the  Title  and  preparing  the  Conveyances  of  Estates  bought  by  them  from 
the  Trustees  of  the  Testator's  Will. 

In  January  1833  Barker^  after  repeated  Applications  had  been  made  to 
bim,  delivered  certain  Bills  of  Costs  against  all  the  Legatees  jointly,  and,  in 
May  following,  he  delivered  a  separate  Bill  against  J,  W,  Ryle  alone,  in 
which  were  contained  the  Charges  relating  to  the  preparing,  settling  and 
signing  the  Bill  in  Equity.  The  Legatees,  on  a  Petition  stating 
[  *477  ]  that  those  Charges  *dught  to  have  been  charged  against  them 
jointly,  and  not  against  </.  W,  Ryle  alone,  obtained  the  usual  Or- 
der for  taxing  the  Bill  of  Costs. 

Barker  having  applied  to  stay  the  Proceedings  under  the  Order  and  that 
the  Petition  might  be  again  set  down  to  be  heard : 

Mr.  Knight  and  Mr.  Spence^  for  the  Legatees: 

The  Bills  contain  Charges  for  preparing  a  Bill  in  Chancery  ;  and  the 
Bule  is  that,  where  a*  Solicitor  has  done  Business  which  is  roferrible,  purely, 
to  his  character  of  Solicitor,  though  no  Suit  has  been  instituted,  the  Court 
exercises  Jurisdiction  over  his  Bills  and  directs  them  to  be  taxed.  Lux- 
more  v.  Ltthbridge  (a)  ;  Sandom  v.  Bourn  (6)  /  Weld  v.  Crawford  (c). 
Where  an  Attorney  or  Solicitor  withholds  his  Client's  Documents  or  Money, 
the  Courts  exercise  a  Summary  Jurisdiction  over  him.  Ex  parte  Aitkin 
(d)  ;  The  Earl  of  Uxbridge's  Case  (e)  ;  Murray's  Case  (/)• 

(a)  6  Bam  &  Aid.  89S.        (5)  4  Campb.  N.  P.  C.  6t.        (c)  2  Stark.  N.  P.  C.  5SS. 
<d)  4  Bam.  &  Aid.  47.         (f )  6  Yes.  425.  ( /)  I  Rosa.  619. 
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Sir  Edward  Sugden  and  Mr.  Duckworth^  for  Barker^  said  that  the  Bills 
contained  Charges  for  Business  done  towards  a  Suit ;  but  that,  as  the  Bill  in 
Equity  was  not  filed,  no  Business  had  been  done  in  a  Court  of  Equity,  an(!, 
consequently,  the  Bills  were  not  taxable  under  2  Geo.  2,  c.  23.  Sandom 
y.  Bourn  and  Weld  v.  Crawford  were  overruled  by  Burton  v.  Chat- 
terton  (^). 

•The  discussion  in  JVardle  v.  Nicholson  (A),  as  to  whether  [  •478  ] 
there  was  any  proceeding  in  the  Replevin,  would  have  been  idle 
if  the  Conrt  had  any  general  jurisdiction  to  direct  the  Bills  to  be  taxed. 
There  the  Bonds  wero  executed ;  but  the  Court  thought  itself  bound  to  see 
whether  any  Proceeding  had  been  had  in  a  Suit.  That  Case  and  Burton  v. 
Chatterton  are  conclusive  that  Charges  for  Acts  done  towards  a  Suit,  do 
not  make  the  Bill  taxable.  If  the  Court  could  have  taxed  the  Bills  by 
force  of  its  general  Jurisdiction,  the  Act  of  Parliament  would  have  been 
useless.  Cocks  v.  Harman  (i),  and  In  the  Matter  of  Lowe  (A),  show 
that  the  general  Jurisdiction  of  the  Court  does  not  exist.  Wilson  v.  O-ut- 
teridge  (0  was  over-ruled  by  JDagley  v.  Kentish  (fw). 

The  Vice-Chancellor  :* 

In  this  Case  it  appears,  upon  Affidavits  not  contradicted,  that  Mr.  Barker 
was  employed,  by  the  Petitioners  jointly,  to  prepare  a  Bill  in  Equity ;  and 
he  has  delivered  a  separate  Bill  against  one  of  them,  in  which  are  various 
items  relating  to  the  instructions  for  the  Bill  and  the  drawing  of  it.  That 
Bill  of  Costs  should  have  been  made  out  against  all  the  Petitioners,  and 
ought  to  be  considered  as  a  Bill  against  them.  A  Bill  was  drawn  and  set- 
tled and  signed  by^Counsel,  but  never  filed.  But,  in  pursuance  of  an  Ar- 
bitration, 1,4272.  \Zs.  was  paid  to  Mr.  JBarier  asthe  Solicitor 
or  Attorney  for  the  Petitioners.  Out  of  that  Sum  he  has  *paid  [  M79  ] 
them  only  635Z.  59.  Qd.  After  that.  Barker  did  other  Busi- 
ness for  some  of  the  Petitioners,  and  has  delivered  Bills  of  Costs ;  and, 
upon  Petition,  the  Common  Order  for  Taxation  has  been  obtained :  and  I 
am  asked,  upon  Motion,  to  stay  Proceedings  on  tbe  Order,  because  ti^ere 
was  no  taxable  item  in  the  Bills ;  and  because,  without  such  an  item,  it  is 
said  the  Court  has  no  general  Jurisdiction  to  direct  a  Taxation. 

It  does  not  appear  to  me  necessary  to  decide  the  latter  point.  There  is, 
certainly,  very  strong  authority  to  show  that  the  Court  has  general  Juris- 
diction in  a  Case  not  within  the  2  G.  2,  c.  28,  s.  28.    The  Case  of  Dag- 

(g)  8  Bam.  &  Aid.  4S6.        (A)  4  Bam.  &  Add.  469.  (i)  6  East,  404. 

(k)  S  East,  237.  (/)  3  Barn.  &  Ci«8s.  157.  (m)  2  Bam.  &  AdoL  411. 

*  His  Eonor  deliyered  hla  Jadgment  in  writing,  after  the  Court  had  risen  for  the  Long 
Vacation. 


480  CASES  IN  CHANCERY. 


1834.— In  re  Barker. 


ley  V.  Kentish  (n)  bas,  I  admit,  thrown  a  doubt  over  the  reason  assigned 
for  the  decision  in  Wilson  v.  Qutteridge  (o).  Bat,  supposing  the  reason 
to  be  wrong,  still  the  Decision  may  be  right ;  as,  in  that  Case,  one  of  the 
Charges  was  for  drawing  a  Warrant  of  Attorney :  See  Sandom  ▼.  Bourn 
(p)  and  Weld  v.  Crawford  (j),  in  both  of  which  Cases  an  item  for  draw- 
ing a  Warrant  of  Attorney,  was  held  to  make  the  Bill  taxable.  In  Coehs 
T.  Harman  (r)  it  did  not  appear  that  the  Documents  had  been  delivered 
to  Harman  in  his  character  of  Attorney  :  and  it  seems  that  the  Decision 
In  the  Matter  of  Lowe  («)  was  wrong,  because  the  Lease  was  put  into 
Lo\o€^  hands  in  his  character  of  Attorney,  and  therefore,  according  to 
The  Earl  of  Uxbridge^s  Case  (V)  and  Murray's  Case  (u),  the  Court  had 
Jurisclictton.  It  seems  to  me  that,  if  the  item  of  drawing  a 
[  M80  ]  Warrant  of  ^Attorney,  makes  the  Bill  taxable,  although  no  Judg- 
ment is  enterd  up  in  pursuance  of  it,  tlie  item  of  drawing  a  Bill 
in  Equity,  will,  also,  make  the  Bill  taxable,  though  the  Bill  be  not  filed. 
In  both  Cases  the'  preliminary  step  is  taken  to  proceeding  at  Law  or  in 
Equity.  Therefore,  on  that  ground,  I  think  Barker's  Bills  are  taxable,  or 
at  least  one  of  them.  I  take  it  to  be  settled  Law,  notwithstanding  Lowers 
Case,  that,  if  the  Attorney  has  his  Client's  Deeds  in  his  hands,  the  Court 
will  tax  his  Bill ;  and  I  see  no  substantial  distinction  between  having  the 
Client's  Deed  and  having  the  Client's  Money :  for  the  Deed  is  of  no  other 
value  than  the  subject  to  which  it  relates.  Therefore,  without  the  authority 
of  Ex  parte  Aitkin  (re),  I  should  have  thought  the  Bills  taxable.  But  Ex 
parte  Aitkin  is  an  express  Authority  that  the  Court  will  tax  the  Attorney's 
Bill,  who,  in  his  character  of  Attorney,  has  possession  of  his  Client's  Money, 
though  he  has  not  possession  of  his  Client's  Deeds.  Therefore,  the  Motion 
must  be  refused  and  with  Costs :  for  I  do  not  see  upon  what  fair  ground 
the  taxation  of  the  Bills  should  be  opposed. 

(n)  2BBm.  &  Adol.  411. 

(o)  8  Bam.  k  Cress.  157.  {$)  S  East,  237. 

ip)  4  Campb.  N.  P.  C.  6S.  (f )  6  Vcs.  jun.  4t5. 

(q)  S  Stark.  N.  P.  C.  SSS.  (u)  1  Rnis.  619. 

(r)  6  East,  404.  {x)  4  Barn,  h  Aid.  47. 
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StANSBURT  v.  ARKWRIGnT. 


1834  :  16th  ^^hnuTj,-^Pleading^^(hManding  Tarm$. 

Pemarrer  allowed  to  a  Bill  to  proTent  the  setting  up  of  OatstandiDg  Tcmu,  as  it  alleged, 
merely,  that  the  Defendant  threatened  to  set  up  some  Oatstanding  Term.  Such  a  Bill 
ought  to  state  that  there  are  such  Terms  and  what  ia  the  natoro  of  them. 

The  Bill  (which  was  filed  ia  Jaaaary  1834)  stated  that  Thomas  Stansbury^ 
being,  in  his  lifetime  and  at  his  death,  seised  of  the  Lands  after  mentioned,  by 
his  Will  dated  the  12th  of  February  1767,  devised  his  Lands  in  the  Parish  ^ 
Leomintterf  to  his  Wife  for  life,  and,  after  her  decease,  to  his  Brother,  Samuel 
and  Heirs  of  his  body  :  that  the  Testator  died  in  January  1771,  and,  his  Wife 
having  died  in  his  life-time,  Samuel  Slanehury^  upon  the  Testator's  death,  took 
possession  of  and  became  seised  of  the  devised  Premises,  as  Tenant  in  Tail  un- 
der the  Will,  and  continued  to  be  so  seised  until  his  decease:  that  Samuel 
Stansburtf  died  in  or  about  lldS^hMing  Joseph  Stanuburt/f  the  Plaintiff's  late 
Grandfather,  his  eldest  Son  and  Heir  in  Tail,  and  who  then  resided  in  Amer- 
ica ;  and,  upon  Samuel  Stansbury^s  death,  some  Person  claiming  or  pretend* 
ing  to  claim  under  his  Will,  took  possession  of  the  Premises  ;  and  that  Joseph 
Stansburyj  who  continued  to  reside  m  America  until  his  death,  never  took 
possession  of  the  Premises :  that  he  died  in  1809,  leaving  Samuel 
Skmsbury  his  eldest  Son  and  Heir  in  Tail,  and  *who  also  then  [  *482  ] 
resided  in  America  and  oontmued  to  reside  there  until  his  de- 
cease :  tiiat  he  died  in  1822,  leaving  the  Plaintiff  his  eldest  Son  and  Heir 
in  Tail  and  who  also  then  resided  in  America  and  continued  to  reside  there 
until  December  1824,  when  he  arrived  in  this  country,  and  had  been  since 
naturalized  by  Act  of  Parliament :  that  the  Plaintiff,  on  his  arrival,  found 
the  Defendant  in  possession  of  the  Premises  and  that  he  claimed  to  be  enti- 
tied  thereto  under  some  Titie  derived  from  some  Peison  claiming  under  cer- 
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tain  Indentures  of  Lease  and  Release  executed  by  the  plaintiflTs  Grandfather, 
but  that  the  Entail  created  by  the  Will,  had  never  been  barred  or  discontin- 
ued :  that  the  Plaintiff  being  seised  of  or  entitled  to  the  Premises,  as  Heir  in 
Tail  under  the  Will,  he,  soon  after  his  arrival  in  this  country,  brought  an  Eject- 
ment against  the  Tenant  in  possession  of  the  Premises,  but,  by  reason  of  the 
the  absence  of  material  Witnesses  to  prove  his  Pedigree  and  from  o^iher  causes, 
he  was  unable  to  bring  his  Action  to  Trial  until  the  then  last  Spring  Assizes 
for  Herefordshire :  that,  at  the  Trial,  the  Plaintiff  made  out  his  Pedigree  as 
Heir  in  Tail  of  Samuel  Stansbury,  the  Testator's  Brother,  but,  by  reason  of 
the  lapse  of  time  since  the  Testator's  death,  he  was  unable  to  prove  the  Seisin 
of  the  Testator  and  his  Brother,  and  he  was  nonsuited,  although  the  Defen- 
dant knew  or  had  reason  to  believe,  and,  in  fact,  did  believe  that  the  Testa- 
tor was,  at  the  making  of  his  Will  and  at  his  decease,  seised  of  the 
Premises,  and  that  Samuel  Stanabury  was  and  continued  in  the  Sei- 
sin and  Possession  of  the  Premises,  as  first  Tenant  in  Tail  thereof  under 
the  Will,  until  his  decease  ;  but  that  the  Defendant  refused  to  admit  the 
same,  although,  at  the  time  he  purchased  the  Premises,  he  took 
[  *4S3  ]  and  still  held  some  indemnity  against  the  Claims  of  t!ie  Plaintiff 
or  of  the  Party  entiled  under  the  Entail :  that  the  Plaintiff  had 
lately  commenced  another  Ejectment  against  the  Tenant  in  possession  un- 
der the  Defendant :  that  the  Defendant  threatened  to  set  up  some  Outstand- 
ing satisfied  Terms  of  Tears,  or  other  legal  Estate  or  Interest  in  the  Prem- 
ises, in  bar  to  the  Plaintiff's  right  to  recover  possession  of  the  said  Premises 
in  his  then  pending  action  of  Ejectment :  that  the  defendant  had,  in  his  cus- 
tody. Deeds,  &c.  relating  to  the  Matters  aforesaid,  and  particularly  to  the 
Seisin  of  the  Testator  and  his  Brother  ;  and  that  the  Plaintiff  could  not  safe- 
ly proceed  to  Trial  without  a  discovery  of  such  Matters.  The  Bill  prayed 
for  a  discovery,  and  that  the  Defendant  might  be  restrained  from  setting  up 
any  Outstanding  satisfied  Term  or  other  legal  Estate,  in  bar  to  the  then  pen- 
ding Action. 

The  Defendant  put  in  a  general  Demurrer. 

Sir  JE.  SuffdeUy  Mr.  Knight  and  Mr.  Wigram,  in  support  of  the  Demur- 
rer : 

An  Order  restraining  a  party  from  setting  up  Outstanding  Terms  in  bar 

to  an  Ejectment,  is  relief  which  can  only  be  had  at  the  hearing  of  the  Cause. 
HyUon  v  Morgan  (a)  ;  Aeton  y.  Lord  Exeter  (i)  ;  Nbrtheg  ▼.  Pearee  (e) 
Bamy  v.  Luekett  (d).  A  Plaintiff,  therefore  who  seeks  such  relief,  must 
state,  upon  his  Bill,  a  case  upon  which,  if  admitted  by  the 
[  *484  ]     Answer  or  proved  at  the  hearing,  the  Court  could  make  a  ^Decree. 

(a)  6  Yes.  293.  (6)  Ibid.  2S8. 

(e)  1  8im.  &  Stn.  420.  (cf)  Ibid.  419. 
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A  mere  surmise  that  the  Defendant  intends  to  set  up  Outstanding  Terms, 
not  alleging  that  there  at'e  any  such,  or  suggesting  any  reason  ¥rhj  the  De- 
fendant is  unable  to  state  the  facts  relating  to  those  Terms,  is  insuflSicient. 
Jones  y.  Jones  (e) ;  Barker  v.  Hunter^f) ;  Frittas  v.  Dos  Santos  {g).  If 
a  Bill  to  restrain  the  setting  up  of  Outstanding  Terms  is  properly  framed, 
the  Defendant  may  plead  that  there  are  no  such  Terms.  Armitagt  v.  Wads* 
tQorth.{h)  In  this  Case  such  a  Plea  \rould  not  head  idem;  for  the  Bill 
does  not  allege  there  are  any  Outstanding  Terms,  but  only  that  the  Plaiih 
tiff  threatens  to  set  up  some  Outstanding  Term,  Consequently,  the  Plea 
must  be  that  the  Defendant  does  not  threaten  or  intend  to  set  up  any  Out- 
standing Term  ;  which  would  be  absurd. 

If  the  Plaintiff  is  not  entitled  to  the  relief  prayed  by  his  Bill,  he  is  not  en« 
titled  to  the  Discovery.* 

Mr.  Pepys  and  Mr.  Ching  for  the  Bill : 

The  allegation  that  the  Plaintiff  threatens  to  set  up  Outstanding  Terms, 
implies  that  they  exist,  and  the  Defendant,  by  demurring  to  the  Bill,  has  ad- 
mitted that  he  does  threaten  to  set  them  up.  In  Jones  v.  Jones,  there  was 
no  statement  from  which  it  could  be  inferred  that  there  were  any  Outstand- 
ing Terms.  The  Bill  merely  prayed  that  the  Defendant  might  be  restrain- 
ed from  setting  up  any  Outstanding  Term. 

•The  Vice-chancellor  :  [  MSS  ] 

The  bill  does  not  allege  that  there  is  any  outstanding  Term  or 
Estate ;  but,  merely,  that  the  Defendant  threatens  to  set  up  some  Outstand- 
ing Term  or  other  Legal  Estate.  Moreover  a  Plaintiff  who  seeks  to  restrain 
a  Defendant  from  setting  up  an  Outstanding  Term  or  Estate,  ought  testate, 
in  his  Bill,  what  sort  of  a  Term  or  Estate  it  is.  For  an  Outstanding  Term 
or  Legal  Estate  may  be  such  as  to  make  it  impossible  for  the  Plaintiff  to  re- 
cover in  Ejectment.  If,  for  instance,  in  this  Case  the  Legal  Fee  was  not 
vested  in  the  Testator  when  he  made  his  Will,  the  Plaintiff,  on  his  own  show- 
ing, could  not  recover  in  Ejectment. 

Demurrer  allowed. 

(e)  3  BIcr.  ISl.  (/}  Ibid.  170,  cited, 

(y)  1  Tonn.  fr  Jer.  574.  (A)  1  Hadd.  169. 

•  The  Defendant's  Comisel  also  contended  that  the  Plaintiff  was  an  Alien,  and  that  his  right 
to  file  the  Bill  was  barred  by  length  of  time.  See  Ckoimmiddijf  t.  Clintmit  I  Tom.  &  Bass. 
107. 

Vol.  VI.  84 
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Porter  v.  Fox. 

1834:  17th  Febrnaiy. —  WiU. — Comtruetion, — Remoltneu. 

Testator  garo  Annaities  to  his  Widow  and  Son,  and  directed  the  snrpliu  of  his  Personal  Cs* 
tate  and  the  Hents  of  his  Real  Estate  to  be  inyested  in  Stock,  and  the  Diyidends  to  ha  accn- 
mnlated,  and  to  be  and  remain  Assets  for  improTement,  in  the  hands  of  his  Execntors,  nntif 
the  time  and  times  should  arrive  when  distribation  should  be  made,  as  thereby  directed 
The  Testator  then  directed  his  Real  Estates  to  be  sold  after  the  decease  of  the  surrivor  of 
his  Wife  and  Son  and  the  Proceeds  to  be  inrested  in  Stock,  and  the  Dividends  to  be  acca- 
mnlated,  to  be  and  remain  Assets  for  improyement  in  the  hands  of  his  Executors,  for  the 
benefit  of  his  Grandchildren  and  his  Nephew  T.  0.  and  to  be  distributed  as  they  should  be« 
come  of  the  age  of  26  years.  The  Testator  had  Two  Grandchildren  bom  in  his  lifetime, 
both  of  whom  died  infants,  one  in  his  lifetime  and  the  other  after  his  death.  Another  grand- 
child was  bom  after  the  Testator's  death  who  was  an  Infant  when  the  BiU  was  filed.  T.  O. 
snrrived  the  Testator  and  attained  26.    Held  Uiat  the  Bequest  was  yoid  for  Remoteness. 

William  Porter,  by  his  Will  dated  the  3d  of  April  1807, 
[  *486  ]  gave  tc  Trastees,  whom  he  also  ^appomted  his  Executors,  all  his 
Real  and  Personal  Estate,  npon  trust  to  secure,  support  and  main- 
tun  the  several  Contingencies  therein  mentioned  or  referred  to,  with  full 
power  to  Lease  all  the  said  Estates  and  to  take  the  Rents  and  Profits  there- 
of to  maintain  the  several  contingent  Expenditures  thereby  bequeathed  and 
appointed,  and  the  Surplus  thereof  to  be  disposed  of  in  the  manner  thereby 
directed,  and  to  be  and  remain  Awets^  in  their  Jiandijfor  irnprovement  untU 
the  time  and  times  should  arrive  when  diitribution  9hautd  be  made  as  thereby 
directed :  and  he  gave  to  his  Wife,  EHzdbeth  Porter ^  for  her  Ufe,  an  Annu* 
ity  of  1602.  to  be  paid  out  of  his  Real  and  Personal  Estates,  and,  after  the 
decease  of  his  Widow,  he  gave  to  his  Son,  WUUam  Porter^  for  his  hife,  an 
Annuity  of  807. :  and  he  directed  that,  after  payment  of  the  Annuities,  at 
the  expiration  of  every  year  or  as  soon  as  convement,  such  Surplus  as  should 
happen  to  arise,  annually,  from  time  to  time,  out  of  his  Real  and  Personal 
Estate,  should,  annually,  during  the  lives  of  hb  Widow  and  Son,  be  placed 
out  by,  by  his  Executors  and  Trustees,  in  the  Funds,  and  the  Dividends, 
together  with  all  the  preceding  Dividends  that  were  due  and  Bents  that 
might  be  collected  up  to  the  end  of  the  year,  should,  annually,  be  lud  out, 
by  his  Executors,  in  some  such  Capital  Stocks  in  some  or  one  of  the  Public 
Funds,  to  be  and  remain  Assets,  for  improvement,  in  the  hands  of  his  fix* 
ecutors  and  Trustees  for  the  benefit  of  such  surviving  Child  or  Children  as 
aftermentioned. 

And  the  Testator  ordered  that,  at  the  decease  of  his  Widow,  all  his 
Household  Furniture,  Beds,  Bedding,  Plate,  Linen,  China  and  all  other  Fur- 
niture and  Implements  of  housekeeping,  should  be  sold,  and  the  Money 
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urising  from  such  sale  to  be  placed  out  as  aforesaid,  to  be  and 
^remain  Assets  for  improvement  as  aforesaid  ;  and,  at  the  de-  [  *487  ] 
cease  of  the  longest  liver  of  his  Widow  and  Son,  or  as  soon  as 
conveniently  might  be  afterwards,  he  directed  his  Trustees  and  Executors  to 
sell  all  his  Real  Estate,  and,  with  the  money  arising  therefrom,  to  purchase 
more  Stock  as  aforesaid,  as  far  as  it  would  go,  to  be  and  remain  Assets  for 
improvement  in  the  hands  of  his  Executors  and  Trustees  /or  tlie  benefit  of 
Jim  Grandchildren  and  his  Nephew ,  Thomas  Owenj  and  to  be  distributed  in 
manner  and  form  follomngj  that  is  to  say,  as  they  should  become  of  the  age 
of  25  years  respectively :  and  he  directed  that  his  Trustees  should,  as  soon 
as  any  one  of  his  said  Grandchildren  and  Nephew  should  arrive  at  the  age 
of  25  years,  transfer  so  much  of  the  Capital  Stock,  so  purchased  as  therein 
directed,  as  should  amount  to  an  equal  Part  or  Share  according  to  the  num- 
ber of  such  Children  as  should  be  then  living ;  and,  as  soon  as  the  .next  sur- 
viving Child  should  arrive  at  the  age  of  25  years,  then  he  directed  his  Ex- 
ecutors and  Trustees  to  transfer  another  equal  Share  of  such  Capital  Stock 
then  remaining,  including  the  improvements,  as  should  amount  to  an  equal 
Share  according  to  the  number  of  the  then  surviving  Children  that  should 
not  before  have  had  his  or  her  preceding  portion,  and  so  on  to  the  last ;  and, 
as  soon  as  the  last  should  arrive  at  the  age  of  25  years,  he  or  she  should 
have  transferred  to  him  or  her  the  rest  and  residue  of  the  whole. Capital 
stock  so  remaining,  with  all  Interest  or  Dividends  due  thereon  and  all  Pro- 
fits and  Accumulations  whatsoever  thereunto  belonging  since  the  last  trans- 
fer :  but,  in  case  the  last  survivor  should  die  before  he  or  she  should  arrive 
at  the  age  of  25  years,  if  he  or  she  should  have  a  Child  or  Children,  or 
leave  one  or  more  lawfully  begotten  in  ventre  sa  mere  and  born 
alive,  such  child  or  Children  should  be  entitled  to  his,  *her  or  [  *488  ] 
their  Father's  or  Mother's  Residue,  and  the  Father  and  Mother  of 
such  child  or  children,  or  his  or  her  lawful  Representative,  should  take  the 
Dividends  or  Interest  of  such  Residue  towards  his,  her  or  their  maintenance 
and  bringing  up  to  maturity  or  age  of  21  years ;  but,  for  want  of  such  suc- 
cession in  Issue  at  the  expiration  of  one  year  after  the  decease  of  the  last- 
mentioned  Legatee,  such  Residue  should  go  among  the  other  Legatees  or 
their  lawful  Representatives,  to  be  equally  divided  among  them  share  and 
share  alike. 

The  Testator  died  on  the  8th  of  April  1807,  leaving  Elizabeth  Porter  his 
Widow,  and  William  Porter  his  only  child  and  Heir  at  Law  him  surviving. 
William  Porter  the  Son  had  two  cbildr^  bom  in  the  Testator's  lifetime, 
both  of  whom  died  infants  and  unmarried,  one  of  them  in  the  Testator's  life- 
!  time,  and  die  other,  shortly  after  his  death.  The  Plaintiff,  who  was  the 
Daughter  of  WiUiam  Porter  the  Son,  was  the  only  other  Grandchild  of  the 
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Testator.  She  was  born  in  August  1808.  Thomas  Owen  was  an  illegiki- 
mate  Son  of  the  Testator  s  Sister :  he  was  born  in  1788,  and  died,  intestate^ 
in  1818.  The  Testator's  Widow  died  intestate  in  1814.  The  Plaintiff's 
Father  and  Mother  also  died  intestate,  the  former  in  1810,  and  the  latter 
in  1828  ;  and  the  Plaintiff  obtained  Letters  of  Administration  to  them  and 
to  the  Testator's  Widow. 

The  Plaintiff,  by  the  original  Bill,  which  was  filed  during  her  infancy, 
against  her  Mother,  (who  was  then  alive)  and  the  Executors  of  the  Testa- 
tor, claimed  the  whole  of  the  Testator's  Real  and  Personal  ^tate  and  the 
accumulated  Bents  of  his  Beal  Estate,  as  the  Heir  and  sole  next 
[  ^489  }     of  Kin  of  her  Father  and  the  Testator,  •subject  to  such  Claims 
as  her  Mother  might  have  thereon. 

She  afterwards  filed  a  Supplemental  Bill  against  the  Attamey-Genercdj 
stating  that  he  alleged  that,  as  Thomas  Owen  was  a  Bastard  and  lived  to 
attain  25  and  afterwards  died  Intestate,  all  h^is  Interest  in  the  Testator's 
Beal  and  Personal  Estate  had  become  vested  in  the  Crown. 

The  Cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  PepyB  and  Mr.  Spence^  for  the  Plaintiff,  contended  that  the 
Trust  declared,  by  the  Will  of  the  Produce  of  the  Testator's  Beal  and 
Personal  Estate,  was  Void  for  Bemoteness,  according  to  Leake  v.  Itohin- 
Bon  (a). 

The   Attorney- Oeneral  and  Mr.   Wray  for  the  Crown: 

In  the  Will,  there  is  a  direct  Gift  of  the  Property  to  the  Grandchil- 
dren ;  therefore,  those  only  who  were  living  at  the  Testator's  death  were 
intended  to  take. 

.[The  Vtce-ChcmceUor : — The  distribution  is  part  of  the  Gift;  and  the 
distribution  is  to  be  amongst  all  the  Grandchildren.] 

If  all  the  Grandchildren  are  to  be  let  in,  the  Will  does  not  postpone 
the  vesting  of  their  shares  until  they  attain  25;  but  their  shares  are 
vested,  subject  to  be  divested  on  their  dying  under  25.  There  is,  first,  a 
Gift  of  the  Property  for  the  benefit  of  the  Testator's  Grandchil- 
[  '490  ]  dren  •and  his  Nephew  Thomas  Owen,  and  then  the  time  of  distri- 
bution follows,  in  a  separate  sentenee.  If  the  Grandchildren  do 
not  attain  25,  their  shares  are  divested. 

Should  the  Court  be  against  us  on  these  points,  we  submit  that,  at  all 
events,  Thomas  Owen  was  entitled  to  a  share.  Wo  do  not  question  the  doc- 
trine laid  down  in  Leake  v.  Jtobinson.  There,  no  Person  was  named.  The 
Persons  intended  to  take  were  a  Class,  constituting  one  Devisee. 

Here  the  Grandchildren  are  the  Class,  inter  se.  Owen  is  not  a  Member 
of  the  Class.  The  Clauses  of  Distribution  and  Survivorship  affect  the  Grand- 

(a)  S  Mer  363. 
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children  only :  OwerCa  name  is  not  mentioned  in  them.  If  he  had  been  in- 
tended to  be  one  of  the  Class,  his  name  would  have  been  mentioned  in  those 
clauses.  The  Testator  clearly  intended  Thomas  Oiven  to  take  ;  and,  if  ho 
had  been  named  by  himself,  ho,  clearly  would  havo  taken.  Therefore,  the 
diflSculty  in  Leake  v.  Rohinson  does  not  occur  in  this  case.  Docs  it  follow, 
because  ho  is  named  with  Persons  whose  Legacies  are  void  for  remoteness, 
that  he  is  not  to  take  ?  Notwithstanding  the  Legacies  to  the  Grandchildren 
are  void,  the  number  of  the  Grandchildren  ought  to  be  ascertained,  in  order 
Jto  fix  the  share  which  Owen  is  to  take. 

Sir  E,  Sugden  and  Mr.  Lynch  appeared  for  the  other  Defendants. 

The  Vice-Chancellor  : 

As  it  is  the  wish  of  the  Parties  that  I  should  give  my  Opinion 
on  this  Will,  I  must  hold  that  the  Trust  for  the  •benefit  of  the  [  MQl  ] 
Testator*s  Nephew  and  Grandchildren  is,  altogether,  void. 
•  The  Testator,  after  giving  Annuities  to  his  Wife  and  Son,  directs  the 
Surplus  Income  of  his  Real  and  Personal  Estate  to  be  invested  annually  in 
the  Funds,  and  the  Dividends  to  be  laid  out,  in  like  manner,  to  be  and  re- 
main Assets  for  Improvement  in  the  hands  of  his  Executors  and  Trustees, 
for  the  benefit  of  such  surviving  Child  or  Children  as  after-mentioned.  That 
is  the  first  sentence  in  which  he  alludes  to  the  Persons  who  are  ultimately 
to  take ;  and  he  alludes  to  them  as  a  Class,  without  mentioning  any  Child 
or  Children  of  his  Sister  or  of  his  Son.  Then  he  directs  his  Trustees  and 
Executors,  at  the  decease  of  his  Wife,  to  sell  his  Household  Furniture, 
Beds,  Jcc,  and  the  Money  arising  therefrom>  to  be  placed  out  as  aforesaid, 
to  be  and  remain  Assets  for  Improvement  as  aforesaid;  and,  at  the  decease 
of  the  Survivor  of  his  Widow  and  Son,  to  sell  his  Real  Estates,  and,  with 
the  Money  arising  therefrom,  to  purchase  moro  Stock  as  aforesaid,  to  be 
and  remain  Assets  for  Improvement  in  the  hands  of  his  Exeoutors  and 
Trustees,  for  the  benefit  of  his  Grandchildren  and  his  Nephew,  Thomas 
Owen.  There,  it  is  true,  he  names  one  individual,  and  describes  others  as 
if  they  constituted  a  Class ;  but  he  speaks  of  the  same  Persons  as  he  had 
previously  referred  to  as  a  Class.  Then  he  says :  "  And  to  be  distributed 
in  manner  and  form  following,  that  is  to  say,  as  they  shall  become  of  the 
ago  of  25  years  respectively  :  And  I  do  hereby  order  and  direct  that  my 
said  Trustees  shall,  as  soon  as  any  one  of  them  my  said  Grandchildren  and 
Nephew  shall  arrive  at  the  age  of  25  years,  transfer  so  much  of 
the  Capital  Stock,  so  •purchased  as  herein  directed,  as  shall  [  492  ] 
amount  to  an  equal  Part  or  Share  according  to  the  number  of  such 
Children  as  shall  be  then  living."  He  there  uses  the  word  Children  as 
comprehending  the  Children  of  his  Son  and  also  the  Child  of  his  Sister. 
And  then  he  directs  his  Executors  and  Trustees,  as  soon  as  the  next  surviv* 
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ing  Child  shoald  attsun  25,  to  transfer  another  equal  Share  of  the  Capital 
Stock,  according  to  the  number  of  the  then  surnving  Children^  and  so  on 
to  the  last ;  and,  as  soon  as  the  last  should  attain  25,  that  he  or  she  should 
have  transferred  to  him  or  her,  the  Residue  of  the  Capital  Stock.  He  then 
supposes  that  the  last  Child  might  not  attain  the  age  of  25  years,  and  he 
directs  that,  in  that  case,  the  Share  of  that  Child  shall  go  to  his  or  her 
Children  ;  and,  if  that  Child  should  have  no  Issue,  then  he  gives  it  to  the 
other  Legatees,  alluding  to  them  as  a  Class.  What  the  Testator  meant  was 
that  the  Right  of  each  Child  should  depend  on  there  being  a  Class  formed, 
and  that  the  first  Members  of  that  Class  who  attained  25,  should  take  a 
Share,  the  amount  of  which  should  be  determined  by  the  number  of  indi- 
viduals then  constituting  the  Class.  The  Testator  has  directed  such  a  dis- 
tribution to  take  place,  amongst  a  Class  of  Persons,  as  the  Law  will  not  al- 
low. If  the  whole  of  his  intention  cannot  prevail,  effect  cannot  be  given  to 
any  part  of  it.  It  would  be  inconsistent  with  that  intention  to  allow  HiomM 
Owen  to  take  a  Third  Share  of  the  Fund ;  for  the  Testator  meant  each 
Person's  Share  to  be  determined  by  the  number  of  the  Class,  consisting  of 
his  Grandchildren  and   Thomas  Owen,  who  should  be  living  when  the  first 

attained  25. 
[  *493  ]         There  are  several  passages  in  the  Judgment  in  Leake  v.  *i2o&tn- 
«(m,  which  exactly  apply,  in  spirit,  to  this  Will. 
Declare  that  the  Plcdntiff  is  entitled  to  the  whole  Fund.* 


Whittington  v.  Jennings. 

1834:  18th  Febraary — Debtor  and  Onditor,---V<)luniary  Deed. 

A,  made  a  Volantaiy  ABsignment  of  a  Sam  of  Monej,  being,  at  the  time,  indebted  to  B.  on 
Balance  of  a  running  Account  A.  afterwards  made  Payments  to  B.,  exceeding  in  Amonnt 
the  Balance  due  at  the  Date  .of  the  Assignment;  but  the  Balance  continually  increased.  The 
Assignment  was  set  aside  at  the  Suit  of  B. 

In  1808  certain  Mine-Shares  were  assigned  to  Trustees  in  trust  for  Samuel 
Tice  for  life,  and,  after  his  decease,  for  his  life,  and,  after  the  decease  of 
the  Survivor,  in  trust  to  raise  7602.  and  pay  the  same  to  such  Persons  as 
Samuel  THee  should,  by  Deed  or  Will,  appoint,  and  in  default  of  appoint- 
ment, to  his  Executors.  Mrs.  Tiee  died  in  1809.  In  1811  Samuel  Tiee 
conveyed  his  Life  Interest  in  the  Mine-Shares  and  in  certain  other  Property, 

*  An  Appeal  from  this  Decree,  on  behalf  of  £he  Crown,  was  heard  before  Lord  Lyndhxnt 
C. :  His  Lordship  directed  a  Case  to  be  made  for  the  Opinion  of  the  Court  of  Common  Pleaa 
'  upon  the  WiU.    Bat,  before  the  Case  was  aigned,  the  Suit  was  Compromised. 
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to  trustees  in  trust  to  apply  one  Moiety  in  payment  of  the  Sams  dae  from 
him  to  the  Persons  mentioned  in  the  Schedule  to  the  Deed,  and  to  apply  the 
other  Moiety  for  his  own  maintenance  and  support. 

The  Plaintiff  was  an  Innkeeper ;  and,  in  1812,  he  entered  into  an  Agree- 
ment with  Tice  to  provide  him  with  Board  aad  Lodging  for  200/.  a  year ; 
and  Tice  continued  to  board  and  lodge  in  the  Plaintiff's  house, 
from  *that  time  until  his  death.  In  1814  T^ce^  being  indebted  to  [  *494  ] 
the  Plaintiff  in  682.,  executed  a  Warrant  of  Attorney  for  secur- 
ing that  Sum.  In  1816  Ticey  who  then  owed  the  Plaintiff  107/.,  made  a 
voluntary  Appointment  of  the  760/.  (of  which  the  Raintiff  was  whoUy  ignor< 
ant  until  after  Tice^a  death)  in  fiskvour  of  the  Defendants.  From  time  to 
time  Payments  greatiy  exceeding,  in  the  whole,  the  Sum  due  at  the  date  of 
the  Appointment,  were  made  by  Hee  to  the  Plainti£E^  and  Settiements  of 
Account  took  place  between  them,  on  every  one  of  which  an  increased  Bal- 
ance appeared  to  be  due  to  the  Plaintiff^  and  Tice  gave  him  Bonds  for  those 
Balances.  In  1823,  the  Plaintiff,  at  Tice^e  request,  paid  to  the  Trustees  of 
the  Deed  of  1811,  the  Sum  of  150/.,  being  the  Balance  due  to  them  m  ro> 
spect  of  their  Receipts  and  Payments  under  that  Deed ;  and,  thereupon, 
the  Trustees  asmgned  the  Trusirproperty  to  the  Plaintiff  in  trust  for  Tice. 
In  December  1830  !Kce  died,  having,  by  his  Will,  appointed  the  Pluntiff  his 
Executor.  At  Hce^g  death  a  balance  of  536/.  was  due  from  him  to  the 
Pl^tiff. 

The  Defendants  having  claimed  to  have  the  760/.  raised  and  paid  to  them, 
the  Bill  was  filed  praying  that  the  Appointment  might  be  declared  to  be 
fraudulent  and  void  as  against  the  Plaintiff  and  Tice?e  other  Creditors  (if 
any) ;  and  that  the  same  might  be  delivered  up  to  be  cancelled,  and  that  the 
Plamtiff  might  be  declared  to  be  entitled  to  the  760/.  as  part  of  Tice^e 
Assets. 

Sir  U.  Suffden  and  Mr.  Teedy  for  the  Plaintiff,  said  that,  at  the  time  when 
the  Appointment  was  made,  Tice  was  in  involved  circumstances  ;  ' 
that  he  was  then  'indebted  to  the  Pluntiff,  and  tiiat  the  Debt  con-     [  *495  } 
tinned  to  exist  and  increase  from  that  time  until  his  death,  and, 
consequentiy,  the  Appointment  was  void  under  18  Elia.  c.  5. 

Mr.  Knight  and  Mr.  WiUiame  for  the  Defendants : 

A  Creditor  who  seeks  to  defeat  a  Voluntary  Deed,  must  show  either  that 
the  Ghrantor  was  indebted  to  the  extent  of  Insolvency  at  the  time  when  he 
executed  the  Deed,  or  that,  at  that  time,  be  was  indebted  to  the  Creditor, 
and  that  the  Debt  remains  unpaid.  Lueh  v.  Wilkinson  (a) ;  J^dney 
V.  CouMmaker  (5).    In  tins  case  there  is  no  proof  either  of  Insolvency  or 

(a)  S  Vet.  SS4.  {h)  1%  Tes.  186. 
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of  continuing  Debt.  It  appears,  by  the  Exhibits,  that  1501.  was  due 
from  the  Testator  to  the  Plaintiff  in  December  1817,  and  that,  in  the 
course  of  next  Year,  he  made  Payments  to  the  Plaintiff  amounting  to  220?. ; 
therefore  the  original  Debt  was  destroyed.  DevayneB  v.  Noble  (c).  On 
every  Settlement  of  Accounts,  the  Bond  given  for  the  preceding  Balance,  was 
delivered  up  and  cancelled. 

Sir  E.  Sugden  in  reply : 

The  Debt  duo  in  1816  went  on  continually  increasing.  Where  there  is  an 
existing  Obligation  at  the  time  when  the  Voluntary  Deed  is  executed,  a  sub- 
sequent Debt  on  that  Obligation  will  entitle  the  Creditor  to  be  relieved 
against  the  Deed.  Eichardson  v.  SmaUwood(d).  The  Deed  of  1811 
shows  that,  at  that  time,  the  Testator  was  unable  to  meet  his  Engagements, 
or,  in  other  words,  that  he  was  Insolvent.     So  that,  in  this  case,  there  was 

both  a  continuing  Debt  and  a  continuing  Insolvency. 
[  •496  ]        •The  Vice-Chancbllor  :— 

In  Bevaynes  v.  Noble  there  was,  first  of  all,  a  Partnership  of 
Five  Persons ;  and  then,  Mr.  Bevaynes  having  died,  there  was  a  Partner- 
ship of  Four.  A  Party  who  had  dealt  with  the  Partnership  of  Five,  con- 
tinued to  have  dealing  with  the  Partnership  of  Four  in  the  course  of  which 
they  made  Payments  to  him :  and  the  question  was  whether,  as  there  was  a 
Balance  due  to  him  at  Bevaynes^ a  death,  he  was  to  be  considered  as  a  Credi- 
tor of  the  Five  in  respect  of  that  Balance,  or  whether  the  Payments  made 
to  him  by  the  Four,  ought  to  be  applied  in  reduction  of  that  Balance.  But 
that  case  has  no  application  to  this.  For,  here,  the  Creditor  always  dealt 
Vith  the  same  Person :  and,  though  some  money  was,  from  time  to  time, 
paid  in  respect  of  the  old  Debt,  that  Debt  went  on  continuaUy  increasing. 

The  Testator  was  Insolvent  from  1811 ;  and  no  Solvency  was  acquired  by 
the  Transaction  of  1823,  or  subsequently.  There  was  only  a  substitution  of 
a  Creditor  in  lieu  of  the  Trustees  ;  and  at  the  very  moment  when  that  sub- 
stitution was  made,  the  old  Debt  was  mcreased.  It  would  be  an  improper 
application  of  the  principle  of  Bevaynes  v.  Noble  to  apply  it  to  a  case  like 
the  present. 

Declare  that  the  Plaintiff  is  entitied  to  the  7602.  as  part  of  the  Testator's 
Assets. 


Welleslby  v.  Welleslbt. 


1834.  ISth  Fcbnwiy.— rouwe/or  Lt/e^^WcuU. 

A  Mansion-house,  Park,  and  Pleasore  Grounds  with  certain  IHIlas  on  the  EsUte,  were  limited 

(c)  1  Mer.  685.  {d)  Jacob.  552. 
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in  strict  Settlement ;  and  ibe  Trnatees  were  empowered  to  gmnt  Bnilding  Leaeeeof  the  Ee» 
tatcs,  and,  at  the  reqneit  of  the  Tenant  for  Life,  to  pull  down  the  Mansion-boase,  aoll  the 
Materials  and  applj  the  proceeds  in  paying  off  Inenmbrances  on  the  Estates.  The  Hooi^ 
was,  accordingly,  palled  down,  but  the  Tenant  for  Life  unimpeachable  of  Waste,  was  after- 
wards  reetrahied  from  feUing  the  ornamental  Timber  in  the  Park  and  Qtounds. 

By  the  SetUement  on  th«  Marriage  of  Mr.  and  Mrs.  Long  WeUeiUg^ 
dated  in  1812,  the  Capital  Mansion^oase  called  Wamtead  Somt^  and  tb^ 
JSaildingS)  Gardens,  Orchards  and  Park  thereto  belonging  were,  together 
with  other  Hereditaments,  oenve jed  to  the  use  that  Lady  C.  T.  Long  migfaft 
receive,  thereout,  a  Yearly  Bent-charge  of  4,500/.  for  her  life,  with  remain 
der  to  Trustees  for  100  Years,  without  Impeachment  of  Waste,  upon  the 
Trosts  thereinafter  expressed,  and,  subject  thereto,  to  the  use  of  Mr.  Long 
WeUesleg  for  life,  without  Impeachment  of  Waste,  with  remainder  to  Truch 
tees  to  preserve  be.  with  remainder  to  Mrs.  Long  WeUesl^  for  life,  without 
Impeachment  of  Waste,  with  remainder  to  Trnatees  to  preserve,  &c.  with 
remainder  to  certain  other  Trustees,  for  1,000  Years,  without  Impeachmeot 
of  Waste,  in  Trust  to  rabe  Portions  for  Younger  Children,  with  remainder 
to  the  First  and  other  Sons  of  the  Marriage,  successively,  in  Tail  Male: 
And  the  Tenants  for  Life,  when  in  possession  of  the  Estates,  and  the  Trna- 
tees, during  the  minority  of  any  Child  entitled  to  an  Estate  of  FreehoU 
and  Inheritance  therein,  were  empowered  to  grant  Leases,  for  99  Years,  of 
any  parts  of  the  Estates,  to  any  Person  who  would  improve  or  covenant  la 
improve  the  same  by  ereotmg  thereon  any  House  or  Houses,  Erections  or 
Buildings,  or  to  rebuild  or  repur  any  of  the  Messuages,  Tenements,  Ereo- 
tions  or  Buildings  which  than  wave,  or,  at  any  time  thereafter,  ahould  be  on 
the  Estates,  or  to  expend  such  Sums  in  Improvements  thereof  as  should  be 
thought  adequate  for  the  interests  therein  respectively  to  be 
parted  with.  *And  the  Trustees  were  also  empowered  to  sell  or  {  *498  || 
exchange  any  part  of  the  settled  Promises,  and  to  apply  the 
Money  in  payment  of  the  Charges  and  Incumbrances  therein  mentioned, 
and,  subject  thereto,  to  invest  such  Monies  in  •other  Lands  to  be  settled  to 
the  same  uses ;  »nd,  abo,  at  the  request  of  Mr.  and  Mrs.  Long  WelUiUg 
or  the  Survivor  of  them,  to  be  ngnified  as  therein  mentioned,  to  cause  Tfon- 
ii€ad  Bou$e  to  be  pulled  down,  or  any  other  of  the  Mansion-houses,  Caj^til 
.and  other  Messuages  and  other  Buildings  which  then  were,  or  should  be 
standing  upon  any  part  of  "the  Estates,  without  rebuilding  the  same,  and  to 
sell  the  Materials  thereof;  and  it  was  declared  tiiatthe  Trostees  should 
stand  possessed  of  the  Money  >to  arise  therefrom,  upon  the  Trusts  thereby 
declared  of  the  Money  to  arise  from  the  sale  of  any  part  of  the  settted 
Estates  Oat  migjht  be  arid  under  the  Power  thereinbefore  contained. 

When  ibe  Setttsmeat  was  eanouted  Ibe  Manor  if  Wmttmd  ^(mftimA^ 
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amongst  other  things,  the  Park,  Pleasure  Grounds  and  Gardens  of  Wan^ead^ 
together  with  the  Mansion-house,  and  also  several  ornamental  Yillas  near 
the  Park ;  and  the  Park,  Pleasure  Grounds  and  Gardens  contained  a  great 
number  of  Trees  which  had  been  planted  or  were  lefk  standing  for  the  or- 
nament or  shelter  of  the  Mansion-house,  Park  and  Pleasure  Grounds,  in 
Clumps,  lines,  Avenues  or  Vistas,  or  in  single  Trees ;  and  the  Lands  ad- 
joining to  and  forming  the  Approaches  to  the  Biansion-house,  Park  and 
Pleasure  Grounds  also  contained  a  great  number  of  Trees  which  had  been 
planted  or  left  standing  for  the  ornament  or  shelter  of  the  Mansion-house, 
Park  and  Pleasure  Cbrounds,  and  also  of  the  Villas  contiguous  there- 
to. 
[  *499  3  *In  pursuance  of  the  Power  m  the  Settlement,  the  Trustees 
caused  Wamtead  Home  to  be  pulled  down,  and  sold  the  Mate- 
rials. 

Mrs.  Long  WtUetley  died  in  1825,  leavmg  the  Defendant  her  Husband, 
and  the  Plaintiff,  her  eldest  Son,  her  surviving. 

The  Bill,  which  was  filed  in  1828,  alleged  and  the  Answer  admitted  thai 
the  Defendant  had  lately  caused  to  be  felled  a  great  number  of  the  Trees 
in  the  Park,  Gardens  and  Pleasure  Grounds  of  Wan$Uadj  which  were 
planted  for  the  ornament  thereof,  and  also  divers  other  Trees  planted  in 
Avenues,  Vistas  and  Clumps,  and  separately  or  dngly,  both  in  tho  Paric 
and  upon  the  Lands  adjoining  thereto,  for  the  ornament  and  shelter  of  the 
Park  and  Pleasure  Grounds ;  and  that  he  had  also  marked  for  cutting  down 
nearly  2,000  other  Trees  which  were  standing  and  growing  in  and  about  the 
Park  and  Pleasure  Grounds  and  the  Lands  adjoining  thereto,  the  whole  of 
which  were  either  standing  in  the  Park  and  Pleasure  Grounds,  and  were 
ornamental  thereto,  or  were  planted  in  Vistas,  Avenues  and  Clumps,  or  sepa- 
rately and  singly  upon  the  Lands  and  Ghrounds  adjoining  the  Park  and 
Pleasure  Grounds,  and  were  intended  for  the  ornament  and  shelter  thereof. 
The  Bill  further  alleged  that  a  large  proportion  of  the  Trees  marked  for 
cutting  down,  consisted  of  Limes,  Horse  Chesnut,  Sycamore  and  other  Trees 
not  fit  to  be  felled  for  Timber,  and  that,  by  the  felling  thereof,  the  whole  of 
the  Demesne  of  Wan^ad  Park  would  be  laid  waste,  and  become  whoUjf 
incapable^  for  a  very  long  period  of  yeare^  of  being  applied  to  the  purpoeee 
of  a  reeidence^  either  by  the  Pereone  whoj  under  the  Settlement, 
[  ''SOO  ]  might  thereqfter  ^become  entitled  in  Poeeeaeion  to  the  Inheritance 
of  the  Domain,  or  by  thoee  to  tchom  such  Pereone  migid  demiee 
ihe  same,  and  that  the  Lands  and  the  Messuages  erected  thereon,  would  be 
greatly  injured  or  lessened  m  value.  The  Bill  prayed  that  the  Defendant 
might  be  restrained  from  cutting  down  any  Timber  or  other  Trees  then 
standing  in  and  upon  the  Park,  Garden  and  Pleasure  Grounds,  and  which 
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were  planted  or  growing  ihere  for  the  protection  or  shelter  of  the  Park, 
Garden  and  Pleasure  Grounds,  or  for  the  ornament  thereof,  and  from  felling 
or  cutting  down  any  Timber  or  other  Trees  which  were  planted  and  stood 
or  grew  in  Avenues,  Vistas  or  Clumps,  or  separately  or  singly,  for  the  or- 
nament of  the  Park,  Gardens  and  Pleasure  Grounds,  or  other  Grounds  and 
Lands  thereto  belonging. 

The  Vice'ChaneeUar  gnkXktBd  the  Injunction,  ea;  |?ar^e :  and,  in  1830,  a 
Motion  to  dissolve  it  on  the  combg  in  of  the  Answer,  was  refused,  by 
Lord  LyndhuTBt.    The  Cause  now  came  on  to  be  heard. 

Sir  E,  Sugden,  Mr.  Pept/s  and  Mr.  CoekereU^  for  the  Plaintiff : 

This  Case  was  argued  at  great  length,  on  the  Motion  to  dissolve  the  In- 
junction. That  Motion  was  refused ;  and  no  alteration  has  since  taken  place 
in  the  circumstances  of  the  Case.  The  whole  of  the  Property  is  of  an 
ornamental  nature  :  and,  though  the  Mansion-house  has  been  pulled  down 
under  a  power  in  the  Settlement,  yet  that  Settlement  did  not  anticipate  that, 
therefore,  the  Grounds  were  to  be  destroyed.  There  are  several  Villas  be- 
longing to  the  Property,  which  will  lose  their  value  if  the  Timber  is  cut  down. 
The  Plaintiff  is  within  a  few  months  of  being  of  Age ;  and,  when 
he  comes  into  'Possession,  he  may  think  fit  to  have  the  Mansion-  [  *501  ] 
house  re-built. 

Mr.  BeamtB  and  Mr.  JR.  Boupell  for  the  Defendant : 

The  Settlement,  so  far  from  contemplating  the  continuance  and  preser* 
yation  of  the  Mansion-house,  contained  a  Clause,  under  which  the  Trustees, 
with  the  sanction  of  Mr.  and  Mrs.  Wellealey^  were  empowered  to  pull  it 
down,  sell  the  Materials  and  apply  the  Proceeds  in  paying  off  the  Incum- 
brances on  the  Estates.  Accordingly,  the  Mansion-house  has  been  pulled 
down  ;  and  the  Money  produced  by  the  sale  of  the  Materials,  has  been  ap- 
plied in  a  manner  very  beneficial  to  the  Persons  in  Remainder,  namely'  in 
paying  off  the  Incumbrances  on  the  settled  Estates ;  but  Mr.  WeUesUtf^ 
the  Tenant  for  Life,  has  been  deprived  of  the  benefit  he  might  have 
derived,  either  by  letting  the  House  or  using  it  as  a  Residence.  It  ap- 
pears, by  his  Answer,  that  he  was  about  to  exercise,  merely,  his  legal  right, 
by  cutting  such  Timber  as  was  fit  to  be  cut. 

Lord  LyndhuTBt  gave  no  Reasons  for  his  Judgment :  but,  just  before  his 
retirement  from  Office,  simply,  refused  the  Motion.  It  by  no  means  follows 
that  an  Injunction  ought  to  be  made  perpetual,  merely  because  it  has  been 
continued  until  the  Hearing. 

This  Court  has  never  restrained  a  Tenant  for  Life  unimpeachable  of  Waste, 
from  exercising  his  legal  right,  except  where  there  has  been  a  Mansion- 
house.     TFtUtams  v.  Day  (a) ;  Lord  BBmard^B  Case  (6)  ; 

(a)  8  Ch.  Ck.  SS.  (6)  Free.  Ch.  454. 
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[  •S^a]  Abraham  v.  Buhb  (e)  ;  Paekington'a  Case  (d)  /  •CAarfton'* 
Case  (e).  There  is  no  Case  in  which,  the  Mansion-house  haring 
been  pulled  dowa  under  a  Provision  in  the  Settlement,  this  Court  has  pro- 
tected the  Timber  which  would  have  been  ornamental  to  it  if  it  had  remain- 
ed. Tke  Timber  \9  connected  with  the  House,  and  the  House  bring  gone^ 
the  Protection  of  this  Court  has  ceased. 

[The  Vice  Qhaneelhr : —  The  Timber  need  not,  necessarily,  be  ornamen- 
tal to  the  House  ;  for  this  Court  protects  Trees  even  if  tbej  are  out  of  sight 
of  the  House.] 

The  Court,  certainly,  does  protect  Trees  planted  at  a  distance  from  the 
House,  provided  they  were  planted  or  left  standing  with  reference  to  the 
House.  The  Marquis  of  Downfhirt  v.  Sandy 9  (/)  ;  Lord  Tamworth  r. 
Lord  ttmt^  {jg)  ;  O^Brim  v.  O^Brien  (K)  ;  Chamberlayne  ▼.  Bummer^ 
(•);  Bay  v.  Merry  (k) ;  Leighion  v.  Zeiffhton  (Z);  Strathmore  v. 
Bouea  (m). 

Lord  JEUon  always  lamented  the  existence  of  the  Jurisdiction  of  this 
Court  in  Cases  of  equitable  Waste,  and,  uniformly,  refused  to  extend  it. 

In  the  Marquis  of  Bovmshire  ▼.  tSandys,  His  Lordship  says :  ^  There  is 
10  instance  of  arguing  that  the  Injunction  is  to  be  granted  upon  that  ground^ 
that  the  Trees  are  ornamental,  not  to  the  Estate  upon  which  they  grow,  but 
to  the  surrounding  Country." 

[The  Vtce-Chaneellor : —  Lord  JEldon  ihert  alludes  to  the  Lands  of  other 
Persons.] 
[  *503  3        *Here  the  Court  is  asked  to  exercise  its  Jurisdiction  with  re- 
feremee  to  the  Yillas  which  are  on  the  outside  of  the  Park. 

BurgeB  r.  Lamb  (n),  Smythe  v.  Smythe  (a),  and  Coffin  t.  Coffin  (p), 
also  are  Cases  which  show  Lord  Eldon^i  reluctance  to  extend  the  Doctrine 
of  this  Court  as  to  Equitable  Waste.  Here  the  interference  of  the  Court 
is  sought  to  protect  Timber  which  was  ornamental  to  a  Mansion-house  that 
no  k)nger  exists ;  which  is  extending  the  doctrine  much  further  than  it  has 
been  carried  in  any  Case  that  has  been  hitherto  decided. 

The  Vic»"Chanckllor  : 

The  whole  of  the  Case  was  before  Lord  Byndhurstj  on  the  application 
that  was  made  to  him,  on  the  coming  in  of  the  Answer,  to  dissolve  the  In- 
junction which  I  had  granted  ez  parte.  No  Eridence  has  been  gone  into  ; 
and,  therefore,  the  circumstances  of  the  Case,  as  they  appeared  on  the  Bill 


(c)  FnenL  53.  (d)  8  Atk.  tlfi.  («)  1  Ves.  SSS,  cksd. 

(/)  6  Vei.  107.  {g)  Ibid.  419.  (A)  Amb.  107. 

(0  1  Bro.  0.  C.  16S.  {k)  16  Tm.  S76.  (/)  1  Bro.  C.  0. 16S,  note. 

(m)  2  Bro.  C.  C.  8&  (n)  is  Vm.  1V4.  (0)  %  Swant.  S51. 
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and  Answer,  remain  unaltered.    The  conseqaence  ia  that  I  am  booad  by 
what  Lord  Lt/ndhurH  has  done. 

An  Acconnt  must  be  taken  of  the  Timber  felled  and  of  the  Monies  re- 
eeired,  by  Mr.  WeUeslmfy  from  the  sale  of  it.  The  Amount  must  be  paid 
into  Court,  and  form  part  of  the  Settlement  Fund,  but  he  is  not  to  take  a 
Life-interest  in  it ;  and  the  Injunction  must  be  made  perpetual. 


«» 


•Garbbtt  v.  Noblb.  [  •604  } 

1834  :  19th  &  2l8t  Febnxary.— ^x«eu/or«  and  Trust€f$, 

Ezecntore  who  were  dijrected  hy  the  Will  to  call  in  the  TestatoPe  Fnvonel  Eitate  with  all  con* 
Tenient  speed,  contianed  his  Tmde  for  some  years  after  his  death,  and  nltimatelj  a  oonsider* 
able  Loss  was  sustained.  Bat  the  Court  refosed  to  charge  them  wtth  the  Loss,  as  thej  had 
acted  bonajide,  and  according  to  the  best  of  their  judgment 

If  a  Person  inteiested  noder  a  WiU  flics  a  Bill  fbr  ao  Accoaat,  against  the  Bxecnlofi,  b»I 
seeking  to  charge  them  for  wilful  default,  and  dies  pending  the  Suit,  his  Personal  Repre* 
sentatative  cannot  charge  them  bj  Bill  of  Beyiror  and  Supplement,  if  the  acts  complained 
of,  were  known  to  the  deceased  Plaintiff. 

WiLLUM  Dbvatnxs,  by  his  Will  dated  the  15th  of  June  1808,  gave  aU 
bis  Real  and  Leasehold  Estates,  and  all  his  Money,  Securities  for  Money, 
Capital  in  Trade,  Debta,  and  all  other  his  Pessonal  Estate  and  Effects,  to 
WiUiam  NabUj  Samuel  Pepy%  Coekertll  and  Frederick  Booth,  and  their 
Heirs,  Executors,  &c.  in  Trust,  with  all  conrenient  speed  after  his  decease, 
to  call  in  and  conrert  mto  Money  all  his  Person^  Estate,  and,  at  such  times 
as  they  should  think  proper,  absolutely  to  sail  and  dispose  of  his  Freehold 
Estates,  either  altogether  or  in  Parcels,  by  PuUic  Auction  or  private  Con- 
tract, to  s«<^  Persons  and  for  such  Prices  as  they  should  think  fit ;  and  to 
stand  possessed  of  the  Proceeds,  upon  Trust,  after  payment  of  his  Debts, 
Legacies  and  Anamties,  for  his  Son  William  Devayneu  and  his  Children : 
and  lie  empowered  his  Trustees  to  Lease  his  Beal  Estates  until  the  Sale 
thereof,  and  appointed  them  his  Executors.  By  a  Codicil  dated  the  17th  of 
June  1808,  the  Testator  revoked  the  Trusts  dedared  by  his  Will  as  to  his 
Seal  and  Personal  Estates,  and  declared  that  his  Real  Estates  should  be 
held  by  his  Trustees  in  Trust  for  his  Son  JVilUam  Dewiynee  for  life,  when 
he  should  attain  the  age  of  27  years,  and,  after  his  decease,  in 
Trust  for  his  Children  as  therein  mentioned.  The  Testator  *then  [  *606  ] 
gave  to  his  Trustees  Powers,  in  the  usual  form,  for  Leasing  and 
Selling  and  Exchan^ng  hia  Beal  Estates  with  the  consent  of  the  Person 
for  the  time  being  entitled  to  the  Bents :  and,  as  to  his  Leasehold  and  Per- 
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Bonal  Estate,  he  declared  that  the  same  should  be  converted  into  Money  ac- 
cording to  the  directions  in  his  Will,  and  that,  out  of  the  Proceeds,  his 
Trustees  should  pay  Debts,  and  Legacies,  &c.,  and  invest  the  Surplus  in 
the  manner  directed  by  his  Will,  and  stand  possessed  of  the  Securities  up- 
on Trusts  correspondiog,  as  nearly  as  might  be,  with  the  Trusts  before  dr 
clared  of  his  Real  Estates. 

The  Testator  died  in  November,  1809.  At  his  death  he  was  a  Partner 
in  the  Banking-house  of  Devaynet^  Noble  ^  Co. :  and  he  also  carried  on  the 
Business  of  a  Paper-maker  at  certain  Freehold,  Leasehold,  and  Copyhold 
Mills  at  Iping  in  Sussex.  The  Testator  was  seised  and  possessed  of  Four- 
Tenths  of  the  Mills  and  of  the  Capital,  Stock  in  Trade  and  Effects  belong- 
ing thereto,  and  had  agreed,  with  T.  Harrison  and  the  Assignees  of  Henry 
Cooke  J  his  late  Partners  in  the  Business,  for  the  purchase  of  the  remaining 
Shares.  The  Accounts  of  this  Partnership  had  not  been  settled  since  April 
1808,  and  were  in  a  very  confused  state.  Li  December  1809,  the  Execu- 
tors  determined  to  put  an  end  to  the  Business  of  the  Mills  as  soon  as  practica- 
ble ,  and  to  sell  the  Mills  and  the  Stock  in  Trade  and  Effects  belonging  thereto ; 
and,  accordingly,  they  applied  to  Harriion  and  to  Cooke's  Assignees  to  con* 
cur  in  the  proposed  Sale,  but  the  latter  refused.  In  April  1810,  at  which 
time  there  was  a  considerable  Stock  in  the  Mills  and  several  Orders  under- 
taken by  the  Testator  which  remained  unexecuted,  the  Executors,  by  the 

ad^ce  of  the  Person  who  had  been  confidentially  employed  by 
[  *506  ]     the  Testator  to  manage  the  Mills  %r  him,  determined,  with  a 

view  to  eventually  selling  the  Mills  to  the  greatest  advantage, .  to 
continue  the  working  of  them,  in  order  that  the  Trade  and  Connections 
and  Machinery  might  be  preserved.    Accordingly,  the  Mills  were  wcrked^ 
and  the  Business  was  carried  on  in  the  same  manner  as  in  the  Testator's 
lifetime,  and  the  Executors  continued  their  endeavours  to  sell  them  and  the 
Stock  and  Effects  belonging  thereto,  and  to  prevail  on  Harrison  and  Cookers 
Assignees  to  concur  in  the  Sale.    In  May  1810  Harrison  became  Bank- 
rupt.    In  July  following,  the  surviving  Partners  in  the  Bank  became  Bank- 
rupts.   In  September  1810  WUliam  Devaynes^  the  Son,  attained  2T,  and, 
thereupon,  the  Trustees  and  Executors  let  him  into  possession  of  all  the  Tes- 
tator's Real  Estates  except  the  Mills.     In  Michaelmas  Term  1810  TT.  2>e- 
vaynes  and  Louisa  his  Wife  filed  a  Bill  against  the  Executors  and  Trustees 
and  certain  other  Persons,  stating  (amongst  other  things)  that  he  had  been 
let  into  possession  of  all  the  Real  Estates,  and  praying  for  the  usual  Ac- 
counts, but  not  complaining  of  any  Breach  of  Trust  or  other  misconduct  on 
the  part  of  the  Trustees  and  Executors.*    On  the  12th  of  March  1811  the 
SoUcitor  for  Devaqpus  and  Wife,  by  Devaynes^s  desire,  wrote  a  letter  to 

•  See  Dtvaytm  r.  Noble,  1  Mer.  529. 
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Boothj  inquiring  how  the  Iping  Account  stood^  whether  the  Debts  had  beea 
collected,  and  whether  there  was  a  probability  of  the  Concern  being  brought 
to  a  close  shortly.     Booth  wrote,  in  answer,  that  the  Executors  had  been 
very  anxious  to  put  an  end  to  the  Concern  ever  since  the  death  of  Devaynt9 
the  elder,  but  that  dbputcs  about  the  Title  had  prevented  it.    In  Easter 
Term  1811    the  Executors  were  under  the  necessity  of  filing 
a  *Bill,  against  the  Assignees  of  Cooht  and  HanUon,  to  compel     [  *507  ] 
a  specific  performance  of  the  Agreements  entered  into  with  the 
Testator,  and  to  have  the  Accounts  of  the  Partnership  between  him  and  the 
Bankrupts  taken  from  the  80th  of  April  1803,  and  for  an  Injunction  to  res- 
train an  Action  which  Cooh^9  Assignees  had  brought  against  the  Executors, 
for  the  recovery  of  a  large  Sum  of  Money.    On  the  2d  of  March  1812, 
the  Causes  of  Devaynes  v.  NobU  and  Baring  v.  Noble  (the  latter  being  a 
Suit  by  Creditors  of  Bevaynea^  Noble  ^  Co.)  were  heard.     Cooke  having 
proposed  to  purchase  the  Mills  and  the  Stock  and  Machinery  thereon,  an 
Order  in  the  three  Causes  of  Noble  v.  Cooke^  Bevaynte  v.  Noble  and  Baring 
V.  NobUy  was  made,  in  March  1813,  on  the  application  of  the  Executors, 
with  Notice  to  all  Parties  and  Bevaynes  and  Wife  appearing  by  their  Coun^ 
$dj  by  which,  after  reciting  that  the  Business  of  the  Mills  had  been  carried 
on,  since  the  death  of  the  Testator,  by  bis  Executors,  but  the  Accounts  of 
the  Testator's  Estate  having  been  directed,  by  the  Decree  in  the  two  last* 
mentioned  Suits,  to  be  taken  before  the  JUaeter^  the  Executore  did  not  fed 
themselves  toarranted  in  carrying  on  the  Business  of  the  MUlSj  especially  a$ 
it  had  become  unproductivCy  and^  if  continued^  wotUd  require  a  considerable 
Sum  for  that  purpose;  it  was  referred  to  the  Master  to  inquire  and  state 
whether  the  Proposal  ought  to  be  carried  into  execution,  or  whether  it  was 
proper  that  the  Mills,  Stock  in  Trade  and  Effects  should  be  sold  in  any  other 
manner.     On  the  5th  of  July  1814,  the  Maeter  reported  that  it  would  be 
proper  that  the  Mills,  Stock  and  Effects  should  be  sold  to  Cooke  upon  the 
Terms  proposed.    The  Solicitor  for  Bevaynes  and  Wife  attend* 
ed  the  Proceedings  before  the  Master  under  the  "^Order,  and      [  *508  ] 
took  a  Copy  of  the  Report.     In  November  1814,  and  before  the 
Sale  could  be  completed,  Cooke  again  became  Bankrupt ;  and  thereupon 
the  Executors  discontinued  tho  working  of  the  Mills,  except  for  the  purpose 
of  working  up  the  Materials  then  on  the  Premises,  and  discharged  the 
Workmen.    In  December  1814  a  Decree  was  made,  according  to  the  Prayer 
of  the  Bill,  m  Noble  v.  Cooke.    In  April  1815  the  Executors  obtained  an 
Order,  as  before,  that  the  Mills  and  Utensils  should  be  sold  by  Auction,  and 
that  the  Executors  should  have  a  reserved  Bidding  on  the  Sale.    Accord- 
ingly  the  Mills  were  put  up  to  Sale  on  the  17th  of  July  1815,  in  two  Lots ; 
but  no  Person  bid  for  the  first  Lot,  and  there  was  one  Bidding  only  for  the 
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second,  which  was  greatly  below  its  value,  and,  in  conseq^ience,  the  Mills 
w^re  not  sold.  On  the  7th  of  November  1815  the  Execators  obtained  an 
Order,  as  before,  referring  it  to  the  Master  to  inquire  what  it  would  be 
proper  to  do  with  respect  to  the  Mills.  On  the  17ch  of  February  1816, 
the  Master  reported  that  the  Mills  ought  to  be  advertised  for  Sale  by  Pri* 
vate  Contract ;  and  the  Solicitor  for  Devaynes  and  Wife  attended  beforo  the 
Matter  as  before.  The  Mills  were  frequently  advertised,  but  no  offer  was 
made  for  them. 

In  January  1818,  DeoayruM^  ihe  Son,  died,  leaving  his  Wife  and  two  In- 
fant Children  surviving.  In  Hilary  Term  of  that  year,  a  Bill  of  Revivor 
and  Supplement  was  filed  by  Mrs.  Devaynes  and  her  Children,  stating 
(amongst  other  things)  the  Will  of  Devaynee  the  Son,  and  that  his  Widow 
had  obtained  Letters  of  Administration  with  his  Will  annexed,  and  praying 
that  the  Suits  might  be  revived  and  prosecuted,  and  that  proper 
[  *509  ]  Directions  might  be  given  for  Payment,  to  Mrs.  DevayneSy  *of  the 
Jointure  appointed  to  her,  under  a  Power  contained  in  the  WiH 
of  Devaynes  the  Father,  out  of  his  Real  and  Personal  Estate.  In  Novem- 
•ber  1818,  the  Decree  was  made  in  the  Supplemental  Suit,  directing  the  De- 
cree in  Devaynes  v.  Ifbble  and  Baring  v.  NobUy  and  the  Proceedings  there- 
in, and  the  Accounts  and  Inquiries  thereby  directed,  to  be  carried  on  and 
prosecuted  between  the  then  present  Parties  in  like  manner  as  thereby  di- 
rected as  to  the  Parties  to  the  said  original  Causes.  On  the  17th  of  June 
1820,  the  Mills  were  again  put  up  at  Auction,  under  an  Order  made  on  No* 
tice  to  all  Parties ;  but  no  sufficient  Bidding  was  made  for  them,  tinder 
'Another  Order  made,  in  like  manner,  in  1821,  the  Mills  were,  and  had  been 
«ver  since,  let  on  Lease,  with  the  approval  of  the  Master. 

Mrs.  Devaynes  afterwards  married  Robert  Garrettj  and  thereupon  the 
Suits  were  revived.  In  1828  IfobUj  who  had  been  the  Active  Trustee  of 
the  Will  of  Devaynes  the  elder,  died  :  and,  in  1824,  Mr.  and  Mrs.  Garrett 
and  the  Infants  filed  a  Bill  of  Revivor  and  Supplement  against  his  Execu- 
tor, praying,  amongst  other  things,  for  an  Account  of  his  Estate  possessed 
by  his  Executor.  In  June  1826  the  Decree  was  made  in  the  last-mentioned 
Suit,  In  1827  Coeherell  died,  having  appointed  his  Wife  and  his  two  Sons 
his  Executors. 

In  February  1828  Mr.  and  Mrs.  QarreU  and  the  Infants  filed  a  Bill  cf 
Revivor  and  Supplement  against  the  Executors  of  Noble  and  CoehereU,  and 
against  Booth  and  other  Parties,  stating  that  Devaynes  the  ^Ider  had,  at  his 
death,  a  large  Capital  invested  in  bis  Business  of  a  Paper^maker ;  that,  ac- 
cording to  the  directions  in  his  ¥^11  and  Codicil,  the  Implements, 
[  *610  ]  Machinery,  ^Utensils,  Capital  and  Stock  m  Trade  df  the  Bosi- 
ness  ou^t  to  have  bemi  «old  immediattlj  «fter  his  death,  a»id  ttie 


CASES  IN  CHANCERY.  611 

1834.— Garrett  t.  Noblo. 

Proceeds  invested  for  thft  benefit  of  Devaynes  the  younger,  his  Wife  and 
Children  ;  that  the  Plaintifis  had,  lately  and  long  since  the  filing  of  the  first 
Supplemental  Bill,  discovered  that  the  Executors  took  upon  themselves  to 
carry  on  the  business  with  the  Monies  which  they  received  on  account  of 
tho  Capital  thereof  and  the  other  Personal  Estate  of  their  Testator,  and 
thereby  his  Estate  had  sustained  a  loss  of  70,000/.  and  upwards.  The  Bill 
prayed  that  the  Suits  might  be  revived  against  CockerelVs  Executors,  and 
that  it  might  be  declared  that  it  was  a  breach  of  Trust  in  the  Executors  to 
continue  the  business  of  the  Mills,  and  that  Booths  and  the  Estates  of  NobU 
and  Cockerell  might  be  charged  with  the  loss  sustained  thereby. 

The  Defendants,  in  their  Answer,  said  that  the  business  was  carried  on 
from  necesnty^  and  with  the  hnoioledge  and  acquiescence  of  Mr.  and  Mrs. 
Devaynes  and  their  Solicitor^  and  that  a  great  Loss  would  have  accrued  to 
the  Testator's  Estate,  if  tho  Business  has  been  stopped  upon  the  Testator's 
death. 

The  Attomty-Generaly  Mr.  Knight  and  Mr.  Spence^  for  the  Plain- 
tifis: 

Tho  Will  and  Codicil  contain  no  direction  for  carrying  on  the  Business  ; 
on  tho  contrary,  they  direct  the  Personal  Estate  to  be  called  in,  and  con* 
verted  into  Money  with  all  convenient  speed  after  the  Testator's  death.  If 
Trustees  continue  a  Trade  when  they  are  not  directed  so  to  do — if  they  car- 
ry it  on  longer  than  is  necessary  to  wind  it  up,  they  do  it  at  their 
own  hazard.  •The  original  Suit  was  instituted  so  early  as  1810,  [  •Sll  ] 
and  the  Decree  in  that  Suit  was  made  in  1812.  The  Executors 
might  have  applied,  by  Petition  in  that  Suit,  for  the  direction  of  the  Court 
as  to  the  course  which  they  ought  to  take.  It  was  not,  however,  until 
March  1813  that  the  question  as  to  the  propriety  of  selling  the  Mills,  wag 
brought  under  tho  consideration  of  the  Court.  Why  was  not  the  plan  of 
Leasing  the  Mills  resorted  to  before  1821  ? 

DtvayneSj  the  younger,  was  Tenant  for  Life  only  under  the  Will  and  Co- 
dicil. No  conduct  of  his  could  affect  hia  Wife  or  Children ;  and,  conse- 
quently, any  case  of  acquiescence  that  might  have  been  made  out  against 
him,  is  now  at  an  end.  Mrs.  Garrett's  Title  did  not  commence  till  after  his 
death  ;  and  the  Infants  were  not  brought  before  the  Court  until  1818  ;  and, 
therefore,  they  cannot  be  bound  by  any  proceedings  in  the  Suit  which  took 
place  previously  to  that  time. 

[Tke  Vice'Chancellor : — ^If  there  was  acquiescence  on  the  part  of  2)e- 
vaynes  the  younger,  and  the  Infants  file  a  Bill  in  conjunction  with  his  Per- 
sonal Representative,  the  Court  could  not  give  them  any  relief.  How  is  the 
Court  to  deal  with  a  Suit  in  which,  as  to  one  of  the  Co-plwntifis,  it  ought  to 
dismiss  the  Bill,  and,  as  to  the  other  Co-plamtifl&,  to  pve  relief?] 
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The  Court  is  bound  to  administer  relief  to  Mrs.  Garrett  as  Jointress  un- 
der the  Poorer  in  the  Will  of  Deoaynes  the  elder.  She  cannot,  in  that 
character,  be  bound  by   any  acquiescence  on   the  part  of  Devayties  the 

younger. 
[  ^512  ]        ^  Prima  facie  J  the  conduct  of  the  Trustees  amounts  to  a  Breach 
of  Trust ;  but  we  do  not  ask  the  Court  now  to  declare  that  a 
Breach  of  Trust  has  been  committed,  but  we  ask  for  an  Inquiry  only. 

Sir  E.  Sagdtny  Mr.  PepySj  Mr.  Bolfe^  Mr.  Purvis  and  Mr.  J.  Bomilr 
ly^  for  the  Defendants : 

The  Infants  were  brought  before  the  Court  so  early  as  1818.  In  the  Bill 
which  was  then  filed,  there  is  no  complaint  against  the  Executors.  If  a  Suit 
18  instituted  on  behalf  of  Infants,  they  are  as  much  bound  by  it  as  if  they 
were  Adults.  If  the  Mother  of  the  Infants  cannot  maintain  this  Suit,  the 
Infants  cannot  maintain  it.  The  original  Bill  was  filed  in  1810,  by  DevayneB 
the  younger,  who  was  deeply  interested  in  his  Father's  Estate ;  and,  smce 
his  death,  the  Parties  have  gone  on  filing  Bills  of  Revivor  and  Supplement : 
ought  they  then  to  be  allowed  to  file  a  new  Bill  stating  facts  known  to  the 
Person  under  whom  they  claim  ?  If  you  file  a  Bill  against  Executors,  and 
do  not  charge  them  for  wilful  Default,  it  is  too  late,  after  a  lapse  of  18  years, 
to  file  a  new  Bill  against  them  for  that  purpose.  It  appears,  from  tho  Evi- 
dence, that  the  Executors  were  most  anxious  to  do  their  duty,  and  that  every 
exertion  was  made  by  them  to  dispose  of  the  Mills.  They  had  great  diffi- 
culties to  encounter,  owing  to  the  Bankruptcies  of  Cooke  ^  Harrison^  and 
to  HarrieorCe  death.  If  the  Executors,  when  they  found  that  they  could 
not  sell  the  Mills,  had  stopped  the  working  of  them,  the  Machinery  and 
Trade  would  have  been  destroyed.  They  continued  the  Trade,  as  they  were 
justified  in  doing,  merely  for  the  purpose  6f  selling  it  beneficially  ; 
£  *513  ]  and  they  employed  the  same  person  to  manage  it,  as  the  *Tcsta* 
tor  had  done,  and  in  whom  he  had  placed  entire  confidence. 
From  the  letter  of  March  1^11,  the  Order  of  March  1813,  and  the  other 
Orders  in  the  Cause  and  the  Proceedings  before  the  Master  under  them, 
Mr.  DevayneSj  under  whom  Mrs.  Qarrett  claims,  knew  that  the  Trusteed 
were  carrying  on  the  Trade  and  every  thing  that  took  place  with  respect  to 
ihe  Mills,  and  yet  he  never  made  any  objection.  When  Mrs.  Garrett  filed 
ihe  Bill  of  Revivor  and  Supplement  in  1818,  she  did  not  complain  of  any 
misconduct  in  the  Trustees ;  but  she,  thereby,  adopted  all  the  prior  Proceed- 
ings in  the  Cause,  as  the  Representative  of  her  late  Husband. 

The  Vtce-Chaneellory  after  stating  the  Will  and  ^Codicil,  proceeded 
thus: 

The  Will  does  not  make  it  imperative  on  the  Trustees  to  proceed  to  SaTe 
of  all  the  Personal  Property  in  the  Mills,  immediately  after  the  death  df 
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JDevaynes  the  Father ;  bat  directs  the  Trustees,  unA  all  convenient  speed 
after  the  death  of  the  Teitator^  to  call  in  and  convert  into  Money  all  hia 
Personal  Estate.  Bj  the  Codicil,  a  Power  to  sell  the  Real  Estates  is  given 
to  the  Trustees,  with  the  consent  of  the  Person  for  the  time  h^mz  entitled 
to  the  Rents.  It  is  reasonable  to  suppose  that  there  could  not  be  an  advan- 
tageous Sale  of  the  Personal  Property  in  the  Mills,  unaccompanied  by  a 
Sde  of  the  Mills  themselves.  I  think,  therefore,  that  the  Trustees  might, 
reasonably,  pause  until  a  year  after  the  Testator's  death,  when  JDevaynee 
the  Son  attained  27,  before  they  proceeded  to  sell  the  Personal  Property 
in  the  Mills*  It  appears,  from  all  the  Documents  that  have  been 
read,  that  the  Trustees  had  no  other  desire  *tban  to  do  the  best  [  ^514  ] 
they  could  in  the  complicated  state  of  the  Testator's  affairs. 

As  William  DevayneZy  on  attaining  27,  was  put  in  possession  of  all  the 
Estates  except  the  Mills,  it  must  have  occurred  to  him  to  inquire^why  he  was 
not  put  in  possession  of  the  Mills.    In  the  Bill  which  he  filed  in  1810,  he 
made  no  complaint  as  to  the  Mills ;  and  yet  he  must  have  been  aware  what 
was  the  condition  of  them  and  of  the  Trade  connected  with  them.     On  the 
12th  of  March  1811,  his  Solicitor  wrote  a  Letter  to  Mr.  Booths  containing 
inquiries  as  to  the  Mills ;  but  no  proceeding  was  taken  in  consequence  of 
the  answer  which  was  sent  to  those  inquiries.     In  Easter  Term  1811,  after 
the  Trustees  had  exerted  themselves,  but  without  success,  to  prevail  on  the 
'  Assignees  of  Cooke  ^  Harrieon  to  concur  in  a  Sale  of  the  Mills,  the  Bill 
was  filed  in  ^ohle  v.  Coohe^  to  compel  a  specific  performance  of  the  Agree- 
ment  entered  into,  by  Harrison  ^  Cooke's  Assignees,  with  the  Testator. 
In  March  1812,  a  Petition  was  presented  by  the  Executors  in  the  three 
Causes  of  Noble  v.  Ctfo&e,  Devaynes  v.  NbbUy  and  Baring  v.  Mble ;  the 
institution  of  which  last  Suit,  it  may  be  observed,  must  have  greatly  au<y^. 
mented  the  embarrassment  under  which  the  Executors  were  labouring.    That 
Petition  stated  (amongst  other  things)  that  the  Business  of  the  Mills  had 
been  carried  on,  since  the  death  of  the  Testator,  by  his  Executors ;  but  that, 
the  Accounts  of  his  Estates  being  directed,  by  a  Decree  in  the  two  last- 
mentioned  Causes,  to  be  taken  before  the  Master^  the  Executors  did  not 
feel  themselves  warranted  in  carrying  on  the  Concern,  especially 
as  it  had  become  unproductive,  and,  if  continued,  would  'require    [  *515  ] 
a  considerable  Sum  of  Money  for  that  purpose ;  and  it  prayed 
that  it  might  be  referred  to  the  MasUr  to  inquire  and  state  whether  the 
Proposal,  which  Cooke  had  made,  for  the  Purchase  of  the  Mills  and  the 
Stock  and  Utensils  therein,  ought  to  be  carried  into  execution.     On  the 
hearing  of  this  Petition,  fViUiam  Devaynes  and  his  Wife  appeared  by  Coun- 
sel ;  and  it  was  then  referred  to  theMasUr  to  inquire  and  state  whether  the 
Proponl  ought  to  be  earned  bto  ex^ciition.    On  the  6th  of  July  1814  the 
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Master  made  his  Report :  and  it  appears  on  the  face  of  the  Report  that 
William  Devayne^B  Soliciter  attended  the  Master  on  the  reference.  In 
December  1814  the  Decree  vras  made  in  Nohle  v.  Cooke.  In  April  1815, 
another  Order  for  the  Sale  of  the  Mills  was  obtained  in  the  three  Causes, 
in  consequence  of  Cooke  having  become  Bankrupt. 

[His  Honor  then  detailed  the  other  Proceedings  in  the  Causes,  which 
took  place  in  the  lifetime  of  William  Devaj/nea  the  Son.]     On  the  making 
of  all  these  Orders,  Devaj/neSj  the  Son,  appeared  by  Counsel,  and  his  So- 
licitor attended  the  Proceedings  before  the  Master  under  them ;  but  no 
complaint  was  ever  made  respecting  the  Mills.     In  January  1818  Devaynes 
the  Son  died ;  and,  in  Hilary  Term  of  that  year,  his  Widow,  expressly  in 
the  character  of  his  Administratix,  together  with  her  Children,  filed  a  Bill 
of  Revivor  and  Supplement ;  but,  in  that  Bill,  no  complaint  of  any  Breach 
of  Trust  as  to  the  Mills,  was  made  against  the  Executors  of  Devaynes  the 
elder.    In  November  1818,  a  Decree  was  made  in  the  Supplemental  Suit, 
which  directed  the  Decree  of  March  1812  to  be  carried  on  and  prosecuted  ; 
but  no  general  Report  has  ever  been  made  in  pursuance  of  that 
[  •Sie  ]     Decree.     In  June  1823  Noble^  who  was  the  acting  •Trustee  and 
Executor  under  the  Will  of  Devaynes  the  elder,  died ;  and 
Cockerellj  another  of  the  Trustees  and  Executors,  has  since  died.     In  Feb- 
ruary 1828  the  present  BilLwas  filed  by  Mrs.  Devaynes^  now  Mrs.  G-arrett^ 
and  her  Husband  and  Children,  which  expressly  adopts  all  the  Proceedings 
in  the  Original  Cause,  and  in  the  Revived  and  Supplemental  Causes. 

The  Rule  of  Law  is  that,  where  Trustees  &?na/(fe  exert  themselves  to 
discharge  their  Duty  and  merely  commit  an  error  in  judgment,  unless  there 
is  a  plain  violation  of  Trust,  they  shall  not  be  visited  severely.  The  fair 
exercise  of  their  judgment  is  a  protection  to  them,  although  the  consequence 
may  be  bad.  Here,  in  the  first  instance,  there  was  a  difficulty,  and  they 
set  thems^elves  to  cope  with  it  as  well  as  they  could :  and  not  only  was  a 
fair  judgment  exercised  by  the  Trustees,  but  their  proceedings  were  watched 
by  Devaynes  and  his  Solicitor.  If  Devaynes  made  no  complaint,  and  his 
Representative  filed  a  Bill  in  1818  and  made  no  complaint,  it  is  monstrous 
that  in  1828,  five  years  after  the  death  of  Nohle  who  principally  acted  in 
the  Trusts  of  the  Will,  she  should  file  a  Bill  and  say  that  every  thing  that 
has  taken  place  is  to  go  for  nothing,  and  that  the  matter  is  to  be  treated  as 
if  it  had  been  only  recently  discovered  that  the  Trustees  had  acted  wrongly. 
I  think  Mr.  and  Mrs.  Oarreit  must  be  considered,  from  the  very  frame  of 
the  Bill,  to  have  adopted  the  representative  character  and  all  the  prior 
Proceedings  in  the  Suits. 

If  this  Bill  had  been  filed  immediately  after  the  death  of  Devaynes  the 
Son,  it  ought  to  have  been  disiAbaed,  with  Coats,  bo  far  as  it  seeks   t(^ 
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charge  the  Executors  vith  a  Breach  of  Trust ;  and,  therefore, 
the  *proper  Decree  for  me  to  make,  is  to  direct  the  Decrees  and  [  •SIT  ] 
Proceedings  in  the  Original  and  Supplemental  Causes  to  be  car- 
ried on  and  prosecuted,  and  the  Accounts  and  Inquiries  thereby  directed  to 
bo  taken  and  made  between  the  present  Parties  to  these  Suits,  in  like  man- 
ner as  thereby  directed  as  to  the  then  Parties  ;  and  to  dismiss  so  much  of 
the  Bill  as  relates  to  the  Breach  of  Trust  charged  therein  against  the  Exec- 
utors, with  Costs. 


Eaton  v.  Sanxter. 

1S34:  1 6th  and  1 7th  April. — Vendor  and  Purchaser.— Judgments, 

Testator  devised  his  Estates  to  Tmstccs  in  Tmst  to  sell,  and  declared  their  Receipts  to  b« 
sufficient  Discharges :  and  ho  directed  his  Trustees  to  complete  any  Contracts  for  the  Sale 
of  his  Estates,  entered  into  doring  his  lifetime  and  remaining  incomplete  at  his  death.  Held 
tliat  his  Executor  was  the  proper  Party  to  give  Receipts  for  the  Purchase-monies  of  the  Es- 
tates contracted  to  be  sold  by  the  Testator. 

Kotice  to  a  Purchaser  of  Judgments  against  the  Vendor  whose  Eftate  is  limited  to  Uses  to 
bar  Dower,  does  not  prevent  the  Pnrchaser  from  taking  the  Estate  free  from  the  Judgments, 
under  an  exercise  of  the  Power  reserved  to  the  Vendor. 

The  late  Lord  Ayhiford,  by  his  Will  dated  the  27th  of  March  1809,  de- 
vised  his  Estates  in  Suffolk^  Cambridgeshire  and  Middlesex^  to  the  Marquis 
of  Bath  and  his  Heirs,  in  Trust  to  Sell,  and  directed  that  the  Receipts  of 
the  Marquis,  his  Heirs,  Executors  or  Administrators,  for  the  Monies  to  ariso 
from  the  Sale,  should  be  good  Discharges  to  the  Purchasers,  and  that  such 
Monies  should  be  vested  in  the  Marquis  of  JBaf/i,  Lord  Darthmouth  and  tho 
late  Lord  Wineheheaj  upon  the  Trusts  thereby  declared  ;  and  he  appointed 
bis  Son,  tho  present  Lord  At/leffordj  sole  Executor  of  his  Will. 

On  the  6th  of  November  1811  the  Testator  made  a  Codicil ; 
and  thereby,  after  reciting  that  he  intended,  ^forthwith,  to  pro-  [  *518  ] 
ceed  to  sell  the  devised  Estates,  ratified  and  confirmed  the  De- 
vise thereof,  in  his  Will,  to  the  Marquis  of  Baihj  Lord  fVincheUea  and 
Lord  Dartmouth  and  their  Heirs,  upon  Trust  to  sell  and  dispose  of  the 
same  or  such  Parts  thereof  as-should  remain  unsold  at  bis  decease,  in  the 
manner  directed  by  his  Will,  and  with  the  $ame  FowerB  and  Authorities  as 
were  thereby  for  that  purpose  given  and  provided :  and,  also^  upon  Trust  to 
carry  into  Execution  any  Contractor  Contracts  for  the  Sale  thereof  entered 
into  during  his  lifetime  and  remaining  uncompleted  at  Jns  death  :  and  bo 
revoked  the  Trusts  declaied,  by  his  Will,  of  the  Monies  to  arise  from  the 
Sale  of  the  Estates,  and  directed  that  the  same  should  be  applied  in  paying 
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off  certain  Legacies  and  Incambrances  thereon,  and  that  the  Surplas  should 
be  laid  out  in  the  purchase  of  other  Lands,  to  be  settled  to  the  Uses  there- 
in mentioned. 

In  August  1812,  Matthew  Siffga  agreed  with  the  Testator  to  purchase 
part  of  the  devised  Estates,  and  paid  him  a  Deposit  on  the  Parchase- 
monej. 

The  Testator  died  on  the  20th  of  October  1812.  The  Trustees  accepted 
the  Trusts  of  the  Will  and  Codicil,  and,  bj  Indentures  dated  the  29th  and 
80th  of  September  1814,  they,  together  with  the  present  Lord  AyU%ford 
conveyed  to  Siggz  the  Premises  which  he  had  agreed  to  purchase  as  be- 
fore -mentioned.  Lord  Winchehea  executed  the  Deeds  by  Attorney  ;  but 
his  Go-Trustees  and  Lord  At/lesford  executed  them  in  Person,  and  signed 
the  Receipt  for  the  Purchase-money. 

On  the  11th  of  October  1814,  Siggs  made  a  Mortgage  of  the 
[  519  ]     Premises  for  a  Term  of  500  years,  which,  *by  an  Indenture  of 
the  21st  of  August  1821,  was  transferred  to  the  Plaintiff. 

Siggs  died  in  1826,  having  devised  the  Premises  to  his  Son,  Charlf 
Thomas  Siggs^  in  Fee.  In  1827  C  T.  Siggs  sold  the  Premises,  subject  to 
the  Mortgage,  to  the  defendant,  Sanxter :  and  the  Premises  were  convey* 
ed  to  Sanxter  and  his  Trustee,  to  the  usual  Uses  to  bar  Dower. 

By  the  Decree  on  the  heari|^g  of  this  Cause,  it  was  referred  to  the  Master 
to  take  an  Account  of  the  Principal  and  Interest  due  on  the  Plaintiff's 
Mortgage  and  on  the  other  Incumbrances  in  the  Pleadings  mentioned,  and 
to  state  their  Priorities ;  and,  with  the  consent  of  all  Parties  to  the  Suit^ 
the  Premises  were  ordered  to  be  sold  with  the  approbation  of  the  Master. 

At  the  Sale,  Francis  Dagrell,  Esq.  purchased  Lot  1. 

The  Purchaser  took  several  Objections  to  the  Title,  one  of  which  was  bo- 
cause  the  Vendor  was  unable  to  produce  the  Power  of  Attorney  under 
which  the  Conveyance  to  Matthew  Siggs  had  been  executed  on  behalf  of 
Lord  Winehelsea,  In  order  to  remove  that  objection,  the  Vendor  obtained 
from  Lord  Winchehea's  Devisee,  a  Conveyance  of  the  legal  Fee  in  One- 
third  of  the  Premises. 

The  other  Otyections  not  being  removed,  an  Order  was  obtuned  referring 
it  to  the  Master  to  inquire  and  state  whether  a  good  Title  could  be  made  to 
the  Lot. 

The  Purchaser  carried  in  the  following  Objections  before  the  Master  : 

First:    That,  by   reason   of   the   Indentures   of  the   29th 
[  *520  ]     ""and  30th  of  September  1814  not  having  been  executed  by  Lord 
Winehelsea^  a  good  Discharge  was  not  given  for  the  Purchase- 
money  by  those  Deeds.     Secondly :  That  the  Estate  in  e<»itract  was  sub- 
ject to  numerODfl  onsatiafied  Judgments  against  the  Defendant,  Sanxter. 
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The  Master  held  both  the  Objections  valid,  and  reported  against  the  Title ; 
i?hereupon  the  Vendor  excepted  to  the  Report. 

Mr.  Knight  and  Mr.  CrircUestone,  Junior,  for  the  Vendor : 

First:  The  late  Lord  Aylefford,  hj  entering  into  the  Contract  with 
Matthew  Siffgs,  impressed  the  Property  sold  with  the  character  or  Personal- 
ty, and  thereby  relieved  the  Purchaser  from  the  necessity  of  seeing  to  the 
application  of  his  Purchase-money.  Lord  Ayle%fordC%  Executor  waa  the 
proper  Party  to  give  the  Receipt  for  the  balance  of  the  Purchase-money, 
and  he,  in  conjunction  with  two  of  the  Trustees,  did  give  the  Receipt. 

Secondly  :  The  Mortgage-term,  which  is  anterior  to  the  Judgments,  will 
be  got  in ;  and,  the  Estate  being  limited  to  Uses  to  bar  Dower,  the  Judg- 
ments will  be  defeated  by  the  exercise  of  the  Power  reserved  to  the  Vendor. 
Doe  V.  Jonee  (a)  ;  Tunstall  v.  TrappeB  (J). 

Sir  E.  Sugden  and  Mr.  Caote  for  the  Purchaser : 

First :  The  completion  of  the  Contract  with  Sigge^  was,  expressly,  within 
the  authority  of  the  Trust  created  by  the  Codicil.  Therefore,  it  made  no 
difference  whether  the  Testator  or  his  Trustees  sold.  It  was 
said  that  the  ^Testator  had  converted  the  Property  into  Personal-  [  *521  ] 
ty :  but  it  was  only  a  notional  conversion  in  this  Court.  The 
three  Trustees  accepted  the  Trusts :  consequently  nothing  but  the  personal 
Receipt  of  the  Three,  could  discharge  the  Putchaser. 

[The  Vtce-Chaneellar : — ^If  Lord  Ayleefardj  when  he  made  the  Contract, 
had  received  the  whole  of  the  Purchase-money  and  given  a  Receipt  for  it,  a 
good  Conveyance  might  then  have  been  made  by  the  Devisees  in  Trust.] 

Secondly :  The  Property  purchased  was  sold  under  a  Decree  taken  by 
consent  in  a  Suit  to  which  the  Judgment  Creditors  are  not  Parties.  The  ob« 
ject  of  the  Decree,  was,  simply,  to  provide  for  the  Payment  of  those  In- 
cumbrancers who  are  Parties  to  the  Suit.  The  Master  has  no  authority  to 
advertise  for  Creditors ;  nor  can  any  Creditors,  except  those  who  are  Parties 
to  the  Suit,  be  required  to  come  in  under  or  be  bound  by  the  Decree. 

It  was  decided,  in  Doe  v.  Jones,  that  the  execution  of  a  Power  defeats 
Judgments :  but  it  is  difficult  to  come  to  that  conclusion ;  for  it  has  been  de. 
cided  that,  if  a  Party  puts  a  fetter  on  his  own  Estate,  he  cannot  defeat  it 
by  a  subsequent  Execution  of  his  Power.  Besides,  the  decision  in  Doe  V. 
Jonesy  does  not  apply  to  a  Case  in  which  Judgments  are  obtained  on  War- 
rants of  Attorney  executed  by  the  Party  after  he  is  in  possession  of  the 
Estate  ;  for  such  Judgments  are  not  proceedings  in  invUum. 

In  tins  Case  too,  the  Purchaser  has  Notice  of  the  Judgments, 
by  wluch  his  conscience  is  affected ;  and  *there  is  a  prior  Term     [  *522  ] 
of  years,  which  will  not  be  defeated  by  the  Execution  of  the 

(a)  10  Bam.  *  Crtsi.  459.        '"*  (b)  Ante,  Vol  3»  p.  SOO. 
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Power.  Any  Judgment  Creditor  may  sue  out  Execution,  and  make  good 
his  Judgment  against  that  Term ;  or  he  may  redeem  the  Mortgage,  and 
then  tack  his  Judgment  to  it. 

[The  Vice- Chancellor : — If  the  Judgment  Creditor's  Lien  on  the  Revcr- 
mon  is  defeated  by  the  Execution  of  the  Power,  he  will  not  be  entitled  to 
redeem  the  Term.] 
Mr.  Knight  in  reply. 

The  Vicb-Chancellor  : 
The  Provision  in  the  Will  as  to  the  Receipts  of  the  Trustees,  is  not  appli- 
cable to  a  Case  in  which  the  Testator,  in  his  lifetime,  made  the  Contract  for 
Sale  and  received  part  of  the  Purchase-money. 

The  Testator,  by  his  Will,  devises  his  Estates  to  The  Marquis  of  Bath  in 
Fee,  in  Trust  to  sell ;  and  then  he  declares  that  the  Receipts  of  the  Mar- 
quis for  the  Monies  to  arise  from  the  Sale,  shall  be  effectual  Discharges  to 
(he  Purchasers.  Then  he  makes  a  Codicil,  by  which  he  joins  Two  other 
Persons  as  Co-Trustees  with  the  Marquis,  and  directs  them  to  sell  such  parts 
of  his  Estates  as  should  remain  unsold  at  his  decease,  in  the  manner  direct- 
ed by  his  Will.  That  applies  only  to  those  parts  of  the  Estates  which  were 
capable  of  being  sold  under  the  Will.  By  the  Codicil,  the  Testator  has 
made  a  Division  of  the  Trust :  he  has  directed  his  Trustees  to  sell  such 
parts  of  his  Estates  as  should  remain  unsold  at  his  death,  and  to  complete 
the  Contracts  for  such  parts  as  should  have  been  contracted  to  be 
[  *523  ]  sold  in  his  lifetime.  Therefore,  with  respect  to  *the  latter,  the 
Sales  would  be  left  to  be  completed  so  far  as  the  act  of  the  Trus- 
tees was  necessary.  It  was  not  competent  to  the  Testator  to  impose  fetters 
on  the  performance  of  the  Contracts  which  he  had  entered  into.  When  he 
bad  sold  any  part  of  his  Estates,  the  Receipt  Cause,  from  the  very  nature 
of  the  Case,  became  inapplicable.  The  Executor  of  the  Testator  then  be- 
came the  proper  Party  to  give  the  Receipt  for  the  Purchase  money  ;  and, 
as  the  Executor  joined  in  the  Receipt  to  Mr.  Sanxter^  he  had  that  Discharge 
which  he  ought  to  have  had. 

With  respect  to  the  Judgments,  I  think,  as  the  Law  now  stands,  that 
there  is  nothing  to  prevent  the  Vendor  from  proceeding,  by  an  exercise  of 
his  Power,  to  vest  the  Fee-simple  in  the  Purchaser.  The  Appointment  carry* 
ing  with  it  the  Equity  of  Redemption  of  the  Term,  will  enable  the  Purchaser 
to  take  the  Estate  free  from  the  Judgments. 

The  consequence  is  that  The  Master  is  wrong,  and  the  Exception  must  bo 
allowed. 


CASES  IN  GHAHCSBT.  MS 


1834.— SDowden  t.  I>f  lep. 


Snowdon  V.  Dalks. 

1834 ;  17th  AprH'-Iked.^OimUructwn.'^BatikrupL 

A.  assigned  800/.  to  Tnutees  in  Trust  daring  the  life  of  B,  or  snch  part  thereof  as  thej 
should  think  proper,  or  at  snch  other  Times  and  in  sack  Portioiis  as  they  should  judge  €x* 
pedient,  to  pay  the  interest  to  hiodi  or,  if  they  should  ihink  it,  to  lay  it  ont  in  proe^jvog  (9^ 
him  Diet  and  other  Necessaries,  but  so  that  he  should  not  have  imy  right  tp  the  Intereft 
other  than  the  Trustees,  in  their  uncontrolled  discretion,  should  think  proper,  and  so  as  n« 
Creditor  of  his  should  have  any  Claim  thereon,  nor  should  the  same  be  subject  to  his  Debta» 
Disposition  or  Engagements:  and  it  was  declared  that,  after  his  death,  the  800/.,  tuid  aU 
Saving$  and  AccumuiatioM  of  Inter^st^  if  «iijf,  ghsM  be  in  2}ru$t/or  Ait  CkUdrmi,  and,  if  ki 
should  have  no  Child,  then  in  Trust  for  C, 

B.  became  Bankrupt  The  Trustees  had  paid  him  the  Interest  down  to  his  Baokruptcy* 
Held  that  his  Life  Interest  passed  to  bis  Assignees. 

By  a  I>eed-i>oll  of  the  7th  of  December  1821,  afler  reciting  two  lodef- 
tures  bj  which  J.  Crosby  assigned  two  Mortgage^ams  of  1,000/.  each,  to 
Trustees  upon  such  Trusts,  &;c.  as  he  should  appoiut :  It  was  witnessed,  an4 
Crosby  did  thereby  appoint  that  the  Trustees  should  stand  possessed  of  thoe^ 
Sums,  in  Trust  for  himself  for  life,  and,  after  his  decease,  in  Trust  to  pay 
thereout  500/.  aijid  700/.  to  his  Wife's  Daughters  Susannah  Hepw^rtk  and 
Anne  Thompson,  respectively  ;  and,  as  to  the  remaining  800/.,  in  Tru9^ 
during  the  Me  of  John  Doughty  Sepworth,  his  Wife's  Son,  or  durmg  suth 
part  thereof  as  the  Trustees  should  think  proper ,  and  at  their  wiU  aaad 
pleasfure  but  not  otherunsej  or  at  such  other  Time  or  Times,  and  in  bxloji 
Sum  or  Sums,  Portion  and  Portions  as  they  should  jvidge  proper  fmd  «zpe* 
dient,  to  allow  and  pay  the  Interest  of  the  800/.  into  the  proper  han^s  of 
the  said  J.  Doughty  ffqpworth,  or  otherwise  if  they  should  think  fit,  in  pi?^* 
curing  for  him  Diet,  Lodg^lg,  Wearing  Apparel  and  other  Neces£faries ; 
but  so  that  he  should  not  have  any  JRigbt,  HMe,  Claim  or  Demand  in  pr  ifl 
such  Jhteresty  other  than  the  Trustees  shotUd^  i(n  their  or  his  absolute  and  tf^- 
controUed  power ^  disfiretion  and  incUnationy  think  proper  or  ex* 
pedient,  *and  soastf^  Creditor  of  his  should  or  might  have  qny  [  *5^  J 
Iden  or  Claim  thereon  in  any  case,  or  the  same  be,  in  any  way, 
sulject  or  liable  to  his  Dd>ts,  Disposition  or  J^gagemffits;  and,  in  case  he 
should  marry  and  leave  a  Widow  him  surviving,  then,  afW  his  decefi^,  V> 
pay  the  Interest  to  his  Widow  during  her  life,  for  her  separate  use,  in  such 
manner  as  the  Tnistees  should  judge  proper :  and  Crosby  therel)y  (jil^glaripd 
and  appomted  that  a  proportionate  part  of  the  Interest  should  be  paid  up  \o 
the  day  of  the  deceiuie  of  /.  D.  Hepworth  and  his  Widow ;  w^^  th^t,  from 
and  after  the  4oc€iase  of  hip  or  his  Widow,  the  8P0/.  andf  a//  Sasoings  oir 
AeeumviAOiom  ^  fytm^^  if  i^9y,  sho^  be  i»  Trust  for  hifi  QUldrei^  in 
equal  Shares,  with  benefit  of  Surviyprship  on  a^ny  of  them  dying  under  21  ; 
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bat,  if  he  should  have  no  Child  who  shoald  attain  21,  then  one  Moiety  of 
the  800Z.,  and  all  SamngB  and  AccumulationB  of  interest,  if  any,  should  be 
upon  such  Trusts,  &c.  as  Anne  Thompson  should  appoint,  and,  in  default  of 
appointment,  in  Trust  for  her  absolutely  ;  and  that  the  other  Moiety  should 
be  in  Trust  for  Susannah  Sepworth  absolutely:  and  the  Trustees  were 
empowered  to  apply  the  Interest  and  Capital  of  the  Shares  of  J.  D.  ffqh 
worMs  Children  for  their  maintenance  and  advancement  respectively. 

Crosby  died  in  October  1822.  In  April  1832  J.  2>.  Hepworih  became 
Bankrupt.  The  Trustees  had  paid  or  applied  the  Interest  of  the  8002.  to 
him  or  to  his  use,  down  to  the  time  of  his  Bankruptcy. 

The  Bill  which  was  filed,  by  the  Assignees,  against  the  Bankrupt  and  his 
Infant  Children,  and  agcunst  the  Trustees  and  Anne  Thompson  and  Susan- 
nah Sepworth,  prayed  that  the  Plainti&  might  be  declared  to  be 
[  *526  ]  entitled  *to  the  Bankrupt's  Life-interest  in  the  8007.,  for  the  ben- 
efit of  his  Creditors,  and  that  the  Trustees  might  be  decreed  to 
pay,  to  the  Pluntifb,  the  Interest  of  the  8002.  become  due  since  the  Bank- 
ruptcy and  to  accrue  during  the  Bankrupt's  life. 

The  Defendants  put  in  a  general  Demurrer. 

Mr.  0.  Anderdon,  in  support  of  the  Demurrer,  sud  that,  by  the  Deed, 
the  Trustees  had  a  discretion  to  determine  the  payment  of  the  Interest  of 
the  8002.,  at  any  time  during  J,  D.  HepworOCs  lifetime,  and  to  accumulate 
ihe  Interest ;  and  that  the  words :  *^  all  Savings  and  Accumulations  of  In- 
terest, if  any,  shall  be  in  Trust  for  all  and  every  the  Child  or  Children  of 
the  said  J.  2>.  H^pworth,^  amounted  to  a  Gift  over  to  the  Children. 

Mr.  Bethellj  in  support  of  the  Bill,  said  that  the  Trustees,  as  the  Bill  al- 
leged, continued  to  pay  the  Interest  to  J.  D.  Hepworih  down  to  the  time  of 
his  Bankruptcy,  and  that  then  their  discretion  ceased :  Piercy  v.  BoherU 
(a)  :  that  the  Deed  did  not  authorize  the  Trustees  to  withhold  the  payment 
of  the  Interest  during  any  part  of  his  life,  and  accumulate  it ;  but  directed 
them  either  to  pay  the  Interest  to  him,  or  to  lay  it  out  in  procuring  Neces- 
saries for  him :  that  the  words :  ^'  Savings  and  Accumulations,"  meant  such 
Savmgs  and  Accumulations  as  might  be  made  after  the  death  of  Hepwortk 

and  his  Widow,  and  until  his  Children  attained  21. 
[  •527  ]  "The  Vicb^hancellor  : 

It  is  plain  that  the  Grantor  did  intend  to  exclude  the  As. 
signees :  and  that  object  might  have  been  effected  if  there  had  been  a  clear 
Gift  over. 

But  the  question  is  whether  there  is  any  thing  in  the  Deed  that  amounts 
to  a  direction  that  the  Trustees  shall  withhold  the  payment  of  the  Interest 
and  accumulate  it,  during  the  lifetime  of  J.  D.  Sepworth,  if  they  shall  think 

<a)  1  UjL  and  Eten.  i. 
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fit.  Althoagh  the  words :  *'  Savings  and  Accomnlations/'  as  thej  first  oo- 
ear,  might  bear  ibat  construction  ;  yet,  taking  the  whole  of  the  Instrument 
together,  I  think  that  the  better  construction  is  that  those  words  do  not  ena- 
ble the  Trustees  to  withhold  and  accumulate  any  portion  of  the  Interest 
during  the  life  of  J,  D.  Hepwortk. 

Declare  that  the  Plaintifi  are  entitled  to  the  Bankrupt's  Idfe-interest  in 
the  800Z. 


•Powra  V.  Manspielx).  [  •528  ] 

1S35 :— lOth  and  2l8t,  23d  and  24th  Korember.  4th  December.— 1S36 :  28d  Febrnary.— Por- 
tioM. — Satis/action. — Evidence. 

Testator  being  seised  of  a  ReTeraion  in  Fee  expectant  on  the  death  and  failnie  of  Issue  Male 
of  himself  and  his  Brother,  and  being  possessed  of  a  Leasehold  Estate  and  of  Stock  in  the 
Funds,  devised  the  Berersion  to  Trastees  for  the  term  of  1,000  years  and  gave  to  them  the 
Leasehold  Estate  and  Stock,  in  Trust  to  raise  10,000i.,  which  he  directed  to  be  held  in  Trust 
for  hb  Niece  Jti/ia,  the  Daughter  of  his  Brother,  for  life,  and,  after  her  decease,  in  Trust  for 
anj  Husband  who  might  surriTO  her,  and,  after  the  decease  of  the  SurriTor  of  them,  in 
Trust  for  all  the  Children  of  his  Niece  who  should  be  then  living.  The  Niece  married  about 
three  months  after  the  date  of  the  Will :  and,  by  a  Settlement  made  in  contemplation  of 
the  Marriage,  the  Testator,  in  consideration  of  natural  love,  &c.  for  his  Niece  Jii/to,  the 
Daughter  of  his  Brother,  and  for  her  advancement  in  life  and  to  provide  a  maintenance  for 
her,  charged  theRevertian  with  the  pajrment  {after  the  death  of  the  Survivor  of  kinueij  and  hie 
Brother  unthom  leaving  Imu  Male  who  ehoidd  attain  21)  of  the  Interest  of  10,000/.  to  his 
Niece's  Husband  for  life,  and  after  his  decease,  to  his  Niece  for  life,  and,  after  the  decease  of 
the  Survivor,  with  the  payment  of  10,0002.  to  Trustees  in  Trust  for  the  younger  Children  oj 
the  Marriage,  About  a  year  afterwards,  the  Testator,  by  a  Codicil,  disposed  of  a  certain 
portion  of  hb  Flroperty  not  before  mentioned,  and,  in  ail  other  respeetSy  confirmed  his  WtU. 
The  Testator  died  a  Bachelor.  His^  Brother  afterwards  died  leaving  Issue  Jidia  and  five 
other  Daughters.  Held  that  the  Ftovision  made  by  the  Settlement  was  not  a  satisfaction  of 
the  Provision  made  by  the  Will. 

An  Uncle  made  a  Provision  for  his  Niece  by  his  Will,  and  afterwards  by  a  Settlement  on  her 
Marriage.  The  question  being  whether  die  latter  was  intended  to  be  a  satisfaction  of  the 
former,  extrinsic  Evidence  is  admissible  to  show  that  the  Uncle  stood  in  loco  parentis  to  his 
Niece. 

No  Person  can  be  held  to  stand  in  heo  parentis  to  a  Child  whose  Father  is  living  and  who  re- 
sides with  and  is  maintained  by  the  Father  according  to  his  means. 

Sib  John  Barrinqton  was  ToQant  for  Life,  with  remuaders  to  his  first 
and  other  Sons  in  Tail-male,  with  remainder  to  his  Brother  MtzwiUiam  Bar- 
ringtan,  for  life,  With  remainders  to  his  first  and  other  Sons  in  Tail-male, 
with  remainder  to  himself  in  Fee,  of  an  Estate,  in  the  Isle  of  Wight,  called 
the  Swainston  Estate.  Sir  John  was  a  Bachelor ;  his  Brother, 
FitzwUUamj  was  Married,  and  had  Issue  Six  ^Daughters.  In  [  *529  ] 
1818,  the  eldest  Danghtar  married  Sir  Biehard  Simeon  ;  and, 
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on  that  occasion,  Sir  J.  Barringtonj  by  a  Deed  to  which  his  Brother  was 
not  a  Party,  charged  hia  Reversion  in  Fee  in  the  SwcUnston  Estate  with  the 
Payment  of  10,0002.  to  the  Trustees  of  the  Settlement,  in  Trust  for  Sir 
Richard  and  Lady  Simeonj  for  their  lives  successively,  and,  after  the  death 
of  the  Survivor,  for  their  Children  :  and,  on  the  same  occasion,  Sir  John 
made  a  Will,  by  which  be  gave  his  Reversion  in  Fee,  to  Trustees,  for  1,000 
Years,  in  Trust  to  raise  50,000Z.,  which  he  gave  to  the  Five  younger  Daugh- 
ters of  his  Brother,  equally,  on  their  attaining  21,  or  marrying ;  and,  sub- 
lect  thereto,  he  devised  the  Reversion  to  Lady  Simeon  and  her  Sisters  for 
their  lives  successively,  with  remainders  to  their  first  and  other  Sons  in  Tail 
male. 

Sir  John  subsequently  obtained  a  Lease,  from  Trinity  College  Cambridge^ 
of  the  Rectory  and  Tithes  of  Sadfield  Broad  Oai,  in  JEMex* 

In  the  beginning  of  the  year  1817,  the  Plaintiff,  Henry  PhUip  Powya^ 
%ith  the  knowledge  and  sanction  of  Sir  John  and  of  FitzmUiam  Barring-' 
ioUf  pidd  his  Addresses  to  Jidia,  the  third  Daughter  of  FitztaiUiam  Bar- 
ringtonj  and  a  Marriage  iras,  afterwards,  agreed  upon  between  them. 

Sif  John,  by  his  Will  dated  the  28th  of  March  1817,  gave  to  his  Sister- 
Ih-law,  tidith  Mary  Barrington,  the  Wife  of  his  Brother,  FitBwUliam, 
(after  the  death  of  the  Survivor  of  himself  and  Brother)  an  Annuity  of 
800Z.)  for  life,  charged  upon  his  Reversion  in  Fee  in  the  Swainston  Estate ; 
and,  iiubject  thereto,  he  devised  the  Reversion  to  William 
I  ^^30  j  Browne  and  the  Rev.  John  "Mansfieldy  for  the  term  of  1^000 
Years^  upon  the  TrUdts  thereinafter  mentioned;  and,  subject 
ihereb,  he  gate  his  siiid  ReVersiob,  and  also  all  his  other  Real  Estates,  ex- 
cept his  Lease  of  the  Rectory  and  Tithes  of  Sadfield  Broad  Oak^io  his 
l)aughters  successively  in  Tail-male,  vrith  remainder  to  his  Niece  Louieaj 
Irife  of  Sir  Bi^ard  Simeon^  and  eldest  Daughter  of  his  Brother,  FUzwU- 
Ham  Barrington,  for  her  life,  with  remainder  to  her  first  and  other  Sons 
successively  in  Tail-male,  with  remainders,  in  like  manner,  to  his  other  Nieces, 
the  younger  Daughters  of  his  Brother,  for  theii^  lives,  and  to  their  Sons  in 
Tail-male  successively. 

Ahd  he  gav&  the  Rectory  and  Tithes  to  Browne  and  Mansfield,  in  Trust 
to  accumulate  the  Rents  during  the  life  of  his  Brother,  FitzwiUiam  ;  and, 
aftei^  tiie  decease  of  the  Survivor  of  himself  and  his  Brother,  to  sell  the 
Redtory  ahd  Tithes,  and  invest  the  Proceedfi  in  the  usual  Securities,  and  to 
stand  possessed  thereof,  and  of  the  Monies  which  shoulc[  arise  and  bo  ac- 
cumulated from  the  Rents  of  the  Rectory  and  Tithes  during  the  life  of  his 
Brother,  upon  the  Trusts  after  mentioned. 

And  he  gave  all  the  bh  per  Cent.  Stock  which  he  might  havd  at  hb  de- 
cease, or,  in  case  these  Siooki  should  be  paid  off  during  his  lifetime,  then 
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all  the  New  47.  per  Gent.  Stock  which  he  might  have  at  his  decease,  to  the 
same  Trustees,  upon  Trust  to  accumulate  the  Dividends  during  the  life  of 
his  Brother,  and,  after  the  decease  of  the  Survivor  of  himself  and  his 
Brother,  to  stand  possessed  of  the  Stock  and  Accumulations  upon  the  Trusts 
thereinafter  mentioned. 

And  he  declared  that  the  Term  of  1,000  Years  was  limited  to 
Broume  and  Mdmfield  in  Trust,  after  the  *decease  of  the  Surviv-  [  •SSI  ] 
or  of  himself  and  his  Brother,  in  case  they  should  both  die  with- 
out leaving  any  Issue  Male  of  their  respective  bodies,  or  in  case  either  of 
them  should  leave  any  such  Issue  Male  and  all  such  Issue  Male  should  die 
under  the  age  of  21  Tears,  then,  immediately  after  the  death  of  such  Issue 
Male  under  the  age  of  21  Years,  to  levy  and  raise,  by  Sale  or  Mortgage  of 
the  Hereditaments  comprised  in  the  Term,  such  Sam  of  Money  £»  would, 
with  the  Monies  to  arise  from  the  Rents  of  the  Rectory  and  Tithes  and 
from  the  Accumulations  thereof,  and  from  the  Sale  of  the  Rectory  and 
Tithes,  and  with  the  5L  per  Gent,  or  42.  per  Gent.  Stock  and  the  Accumula- 
tions thereof,  make  up  the  clear  Sum  of  50,000Z.,  it  being  his  Will  that 
that  Sum  should  be  raised  by  the  means  aforesaid,  and  that  the  Rents  of  the 
Rectory  and  Tithes  and  the  Accumulations  thereof,  and  the  Monies  to  arise 
from  the  Sale  thereof,  and  the  Bl,  per  Gent,  or  42.  per  Gent.  Stock  and  the 
Accumulations  thereof  should  be  first  applied  towards  the  raising  of  the 
60,0002. ;  and  that  the  Hereditaments  comprised  in  the  Term  should  be 
iable  to  raise  the  deficiency  only. 

And  he  directed  the  Trustees  to  invest  the  50,0002.  in  the  usual  Securi- 
ties and  to  stand  possessed  thereof  upon  the  Trusts  thereinafter  mentioned : 
and,  after  directing  One-fifth  part  of  the  50,0002.  to  be  held  upon  Trusts, 
for  the  benefit  of  his  Niece  Jane  Elizabeth  Barringtonj  the  Second  Daugh- 
ter of  his  Brother  Fitzmlliam^  and  her  Husband  and  Issue  (if  any)  and 
with  Limitations  over  corresponding  with  the  Trusts  and  Limitations  herein- 
after mentioned  with  respect  to  the  Share  of  his  Kiece  Julia^  he  directed 
the  Trustees  to  pay  the  further  Sum  of  10,0002.,  being  one  other 
Fifth  part  of  •the  50,0002.,  unto  hie  Niece,  Julia  Barrington^  [  •632  ] 
tfte  Third  Daughter  of  hie  Brother  FitzmUiam,  for  her  life,  and, 
after  her  decease,  in  case  she  should  leave  any  Husband  her  surviving,  then 
to  pay  the  Dividends  thereof  to  euch  surviving  Hueband  of  his  Niece  Juliay 
for  his  Life,  and,  after  the  decease  of  such  surviving  Husband  of  his  Niece 
Julia,  or,  in  case  she  should  leave  no  Husband,  then,  after  her  Decease,  to 
stand  possessed  of  the  last-mentioned  Sum  of  10,0002.  in  Trust  for  all  and 
every  the  Children  and  Child  of  hie  Niece  Julia  who  should  he  then  living, 
and  ike  Issue  of  any  of  them  who  should  he  then  dead  leaving  Issue,  such 
Issue  to  tftke  equally  amongst  thetn  the  Shares  of  their  respective  Parents, 
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equally  to  be  divided  between  and  amongst  such  Child  and  Children  and 
their  Issue  as  aforesaid,  share  and  share  alike,  and  to  be  vested  and  trans- 
missiblo  Interests  in  such  Child  and  Children  at  the  usual  periods,  with 
benefit  of  Survivorship  amongst  such  Children  and  their  Issue  respectively, 
in  case  of  the  death  of  any  of  them  before  their  respective  Shares  should 
become  vested :  And  in  case  no  Child  of  his  Niece  Julia,  nor  the  Issue  of 
any  such  Child  should  obtain  a  vested  Interest  in  the  said  last-mentioned 
Sum  of  10,000/.,  then  he  directed  his  Trustees  to  stand  possessed  of  that 
Sum  in  Trust  for  the  Person  and  Persons  who,  for  the  time  being,  should  be 
entitled  to  his  Manors,  Messuages,  &c.  thereinbefore  devised,  under  the 
Limitations  thereinbefore  contained,  and  for  such  Estate  and  Interest,  Es- 
tates or  Interests,  as  the  same  Person  or  Persons  should  be  entitled  to  there- 
in, or  as  near  thereto  as  the  rules  of  Law  and  Equity  would  permit ;  it  be- 
ing his  Will  that,  in  the  event  of  no  Child  or  Children,  nor  the  Issue  of  any 
Child  or  Children  of  his  Niece  Julia  obtaining  a  Vested  Interest 
[  *583  ]  in  the  last-mentioned  Sum  of  10,000/.,  *then  that  the  same  should 
sink  into  and  become  incorporated  with  his  said  Manors,  Mes« 
suages,  &c.,  thereinbefore  devised,  for  the  benefit  of  the  Person  and  Persona 
entitled  thereto. 

And  he  directed  that  the  remaining  three  Fifth  parts  of  the  50,000/. 
should  be  held  upon  Trusts  for  the  benefit  of  his  Nieces,  Ann  Emma^  Ellen 
Flack  and  Mary,  their  Husbands  and  Issue  (if  any),  and  with  Limitations 
over  corresponding  with  the  Trusts  and  Limitations  of  the  two  other  Fifth 
parts :  And  he  directed  that  no  part  of  the  Hereditaments  comprised  in  tho 
Term  of  1,000  Years,  should  be  sold,  until  some  or  one  of  the  Sums  of 
10,000/.  thereinbefore  provided  for  his  said  five  Nieces  and  their  Children, 
or  some  part  thereof,  should  have  become  vested  in  and  payable  to  their 
Children,  nor  until  the  other  Funds  out  of  which  he  had  directed  the 
50,000/.  to  be  raised,  should  have  been  applied  in  payment  of  those  Sums 
of  10,000/. :  And  he  gave,  to  Edith  Mary  Barrington  and  her  Daughters, 
100/.  each  to  buy  Af  ourning,  and  the  residue  of  his  Personal  Estate  to  his 
Brother  Fitzwilliam,  and  appointed  him  sole  Executor  of  his  Will. 

On  the  20th  of  AprH  1817,  tho  Proposals  for  the  Settlement  on  the  Mar. 
riage  of  the  Plaintiff  with  Julia  Barrington^  were  forwarded,  by  Sir  John 
or  his  Solicitor,  to  the  Plaintiff. 

The  Terms  of  the  Settlement  having  been  arranged  between  Sir  John 
Barrington  and  the  Plaintiff,  without  any  interference  on  the  part  of  Fitz^ 
tviUiam  Barrington,  by  an  Indenture  dated  the  2d  day  of  June  1817,  and 
made  between  the  Plaintiff  and  his  Father  and  Mother,  Sir  John  Barring, 
ton,  Julia  Barrington,  who  wai  cUicribed  a$  the  Niece  of  Sir 
[  *534  ]    John  Barrinyton  and  one  *of  the  Daughters  of  Fitzwilliam  Bar- 
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ringtanj  (toho  wui  not  a  party  to  the  Deed^')  and  certain  other  Persons 
after  reciting,  (amongst  other  things)   the  intended  Marriage,  and  that, 
in  eonnderation  of  the  natural  love  and  affection  which  Sir  John  Bar- 
rington  had  and  bore  to  hie  Niece  Julia  Barrington,  and  for  her  advance- 
ment in  life,  and  to  provide  a  maintenance  for  her,  in  addition  to  the  Pro- 
vision thereinafter  made  for  her  by  the  Plaintiff's  Father  and  Mother  and  by 
the  Plaintiff,  and  for  enabling  the  said  Julia  Barrington  to  carry  into  effect 
the  Contract  and  Agreement  for  a  Settlement  as  thereinafter  expressed, 
,  Sir  John  Barrington  had  agreed  to  charge  his  Reversion  in  Fee  in  the 
Stcaineton  Estate  ^rith  the  Payment  of  the  annual  Sams  and  Sum  in  gross 
thereinafter  mentioned,  in  the  event,  and  to  be  applied  to  the  Uses  and  upon 
the  Trusts  thereinafter  expressed  :  And  that  it  had  been  agreed  between  the 
plaintiff's  Father  and  Mother,  Sir  John  Barrington  the  Plaintiff  and  Julia 
Barrington^  that  such  Provision  and  Settlement  should  be  made  for  the 
Plaintiff  and  Julia  Barrington^  in  the  event  of  her   surviving  her  intended 
Husband,  and  also  for  the  Issue  of  the  intended  Marriage  and  other  Set- 
tlements, Benefits,  Powers,  Provisoes  and  Limitations  as  wore  thereinafter 
expressed  and  contained :   In  was  (amongst  other  things)  witnessed  that 
in  performance  of  the  recited  Agreement  on  the  part  of  Sir  John  Barring- 
ton, and  for  the  considerations  therein  mentioned,  andj  particularly ^  in  con' 
deration  of  the  natural  love  and  affection  which  Sir  J  Barrington  had  and 
bore  to    Julia  Barrington    hie  Niece,  Sir  John  Barrington  covenanted 
with  the  Plaintiff  and  Julia  Barrington  that  his  Reversion  in    Fee  in 
the  Swaineton  Estate,  and  all  other  Manors,  Messuages,   &c.,  whereof 
Sir  John  Barrington    then  received  the  Rents  for  his  life,  should  after 
the  decease  of  the  Survivor  of  himself  and  his  Brother  Fitz- 
*  William  Barrington  without  Issue  Male,  but  not  before,  or,  in     [  *535  ] 
case  there  should  be  any  Is^ue  Male  of  Sir  John  or  of  his  Brother 
living  at  the  death  of    such  Survivor,  and    all  such   Issue  Male  should 
afterwards  die  under  21,  then  after  the  death  of  such  Issue  Male,  stand 
charged  with  the  payment,  to  the  Plamtiff  for  his  life,  of  an  annual  Sum 
equal  to  the  Interest  of  a  Sum  of  10,0002.  at  the  rate  of  52.  per  Cent.,  and, 
after  his  decease,  with  the  payment  of  the  like  Sum  to  Julia  Barrington, 
for  her  life,  and,  after  the  decease  of  the  Survivor,  in  case  there  should  be 
any  Issue  of  the  Marriage,  and  until  some  or  one  Child,  being  a  Son, 
should  attain  21,  or,  being  a  Daughter,  should  attain  that  age  or  be  married, 
with  the  Payment,  to  the  Trustees  of  the  Settlement,  of  a  like  annual  Sum, 
to  be  applied  by  them  for  the  mamtenance,  education,  and  support  of  all  the 
Cluldren  of  the  Marriage  except  an  eldest  or  only  Son,  but  in  case  there 
should  be  only  one  Child,  then  for  the  maintenance,  &c.  of  such  Child,  or 
otherwise,  to  suffer  the  same,  or  such  part  or  parts  thereof  as  the  Trustees 
should  think  proper,  to  accumulate  for  the  benefit  of  any  such  Children  or 
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Child  as  the  case  might  be  ;  and,  immediately  after  an;  such  Child,  being  a 
Sod,  should  attain  21,  or  being  a  daughter  should  attain   that  age  or  be 
married,  or  in  case  anj  Child  or  Children,  being  a  Son  or  Sons,  should 
have  attained  21,  or,  being  a  Daughter  or  Dau<;hters,  should  have  attain- 
ed that  age  or  be  or  have  been  married  at  the  decease  of  the  Survivor 
of  the  Plaintiflf'  and  Jvlia  Barrington^  then,  after  the  decease  of  the  Sur- 
vivor of  them,  with  the  payment  of  the  gross  Sum  of  10,000i.  to  the  Trus- 
tees, to   be  held  by  them   upon   the  Trusts  thereinafter  declared:  And 
Sir  John  Barrington  further  covenanted  that  the  annual  Sums  should  be 
issuing  and  payable  and  raised  and  paid  out  of  the  Rents  of 
[  "SSe  ]     the  said  Hereditaments,  and  •that  the  Plsdntiff  and  Julia  Bar- 
rington and  the  Trustees  should  have,  and  they  were  thereby 
invested  with  a  power  of  Distress,  Entry  and  Sale  for  the  levying  thereof 
on  the  Premises ;    and  also  that  the  annual  Sums,  in  case   the   Bents 
should,  at  any  time,  be  insufficient,  should  be  rsused  by  Sale  or  Mortgage  of 
a  competent  part  of  the  Premises,  and  that  the  10,000/.  when  the  same 
should  become  raisable,  should  be  raised  by  sale  or  mortgage  of  a  competent 
part  thereof:  And  Sir  John  Barrington  charged  all  the  Hereditaments  then 
vested  in  or  belonging  to  him,  and  of  which  he  then  received  the  Rents  for 
his  life,  and  of  which  the  Reversion  in  Fee  was  then  vested  in  him,  with  the 
payment  of  the  same  annual  Sums  and  the  said  Sum  of  10,000/.  according- 
ly :  And  Sir  John  Barrington^  for  himself  and  his  Heirs,  covenanted  with 
the  Trustees,  to  stand  seised  of  the  Reversion  and  Fee-simple  of  the  Sivains- 
ton  Estate,  to  the  use  of  the  Trustees,  their  Heirs  and  Assigns,  for  enabling 
them  to  raise  the  said  Sums  in  manner  aforesaid,  and  subject  thereto,  to  the 
use  of  himself  in  Fee  :  And  it  was  thereby  agreed  between  all  the  Parties 
thereto,  and  Sir  John  directed  that  the  Trnstees  should  stand  possessed  of 
the  10,000/.  when  raised,  upon  the  following  Trusts,  that  is  to  say,  in  case 
there  should  be  Issue  of  the  Marriage  an  eldest  or  only  Son  and  one  or 
more  or  other  Child  or  Children  who,  being  a  Son  or  Sons,  should  attain  21, 
or,  being  a  Daughter  or  Daughters,  should  attain  that  age  or  be  married, 
then  in  trust  for  such  Child  or  Children  other  than  and  except  an  eldest  or 
only  Son,  and  if  but  one,  then  for  such  one  Child,  his  or  her  Executors,  &c., 
and,  if  more  than  one,  equally  to  be  divided  amongst  them,  and  to  be  vested 
and  transmissible  Interests  in  them  respectively  at  the  ages  and  times  afore- 
said, and  to  be  then  paid  to  them  if  the  10,000/.  should  have  be- 
[  *537  ]     come  *rsdsable,  but  if  not,  then  as  soon  as  the  same  should  be- 
come raisable.     "  And  the  same  Sum,  and  every  part  thereof 
shall  be,  and  the  same  is  hereby  made,  limited  and  settled  so  as  to  admit  of 
and  with  benefit  of  Survivorship  between  and  amongst  such  Children  and 
their  Issue  respectively,  in  case  of  US6  deatii  of  any  one  or  more  of  them 
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lea'nng  Issue  respectiFely,  before  he,  she  or  they  shall  have  obtained  a  Tested 
Interest  or  vested  Interests  in  the  said  Sum  of  10,0002.  under  the  Trusts 
aforessdd  ;^  And,  in  case  there  should  be  Issue  of  the  Marriage  an  eldest 
or  only  Son  or  only  Daughter  and  no  other  Child  or  Children,  or,  being  such 
other  Child  or  Children,  in  case  no  such  Child  or  Children,  or  Issue  of  such 
Child  or  Children  should  obtain  a  vested  Interest  in  the  10,0002.,  then  in 
Trust  for  such  eldest  or  only  Son  or  only  Daughter,  as  the  case  should  be, 
and  to  vest  in  and  be  paid  to  him  or  her,  at  the  respective  times  aforesaid  ; 
And,  in  case  of  the  death  of  such  eldest  or  only  Son  or  Sons  so  becoming 
an  only  Child,  as  the  case  should  be,  without  having  obtained  a  vested  In- 
terest in  the  10,0002.  under  the  Trusts  aforesaid,  leaving  Issue,  then  in 
Trust  for  such  Issue,  if  more  than  one,  share  and  share  alike,  and  if  but 
one,  then  for  such  one  absolutely,  and  to  vest  in  and  be  paid  to  such  Issue 
at  the  like  ages  and  times  aforesaid,  and  in  like  manner  as  thereinbefore 
directed  and  declared  concerning  the  said  Sum  of  10,0002.  in  case  and  in 
the  event  <^  the  same  becoming  vested  and  payable  to  any  Children  or 
Child  of  the  Marriage* :  And  the  Trustees  were  directed,  after  the  10,0002. 
should  have  become  ndsable,  to  invest  the  Shares  thereof  which  should 
not  be  actudly  payable,  in  the  usual  Securities,  and  to  apply  a 
sufficient  part  of  the  Interest  for  the  'Maintenance,  Education    [  *538  ] 
and  Support  of  the  persons  presumptively  entitled  to  the  Princi- 
pal, and  to  accumulate  the  residue  of  the  Interest  for  tiie  benefit  of  the 
same  persons :  And  the  Trustees  were  empowered  to  apply  one-fourth  of  the 
Shares  for  the  advancement  of  the  persons  {»resumptively  entitled  thereto  : 
provided  that  in  case  Sir  John  Barrinfftanj  his  Heirs,  Devisees,  or  Assigns, 
or  other  the  person  or  persons  for  the  time  being  entitled  to  the  Heredita 
ments  the  Reversion  whereof  was  so  charged  as  aforesaid,  should,  either  be- 
fore or  as  soon  as  the  10,0002.  should  become  ndsable,  pay  the  Sum  of 
10,0002.  to  the  Trustees,  then  the  aforesaid  charges  of  the  annual  Sums  and 
of  the  gross  Sum  of  10,0002.,  should  cease :  And  if  such  payment  should 
be  made  in  the  lifetime  of  the  Plidntiff  and  Julia  Barrington^  the  Trustees 
were  directed  to  invest  the  same  Sum  in  the  usual  Securities  and  pay  the 
Interest  to  the  Plaintiff  and  to  Julia  Barrington  for  their  lives  succesdvely, 
in  lieu  of  the  annual  Snms  made  payable  to  them  as  aforesaid,  and,  after  the 
Decease  of  the  survivor  of  them,  the  Trustees  were  to  stand  possessed  of 
the  10,0002.,  so  to  be  paid  to  them,  upon  the  Trusts  thereinbefore  declared 
concerning  the  10,0002.  charged  on  the  Reversion  of  the  ssuid  Heredita- 
ments, and  in  exoneration  thereoff. 

•  io  in  cop  J  Settlement, 

t  The  abore  statement  of  the  Settlement  wu  correctly  taken  from  a  copy  of  it. 
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The  Marriage  was  solemnized  shortly  after  the  Ezecution  of  the  Settle- 
ment. 

On  the  23(1  of  June  1818  Sur  John  Barrington  made  a  Codicil  to  his 
Will,  which  was  duly  executed  and  attested,  and  was  as  follows : 
[  •SSO  ]  "  Whereas  I  have  lately  •conveyed,  to  the  Vicar  for  the  time  he- 
ing  of  the  Parish  of  Sadfield  Broad  Oak  in  the  County  of  'Ear 
sex,  a  Messuage  in  the  Town  of  Sadfield  Broad  Oak  called  CkcdkSj  to 
he,  for  ever  thererafler,  held  and  enjoyed  as  a  Vicarage  House,  hut  have 
reserved  to  myself,  my  Heirs  and  Assigns,  the  Pond  or  Orchard  on  the 
east  of  the  same  Premises,  and  which  I  have  since  lidd  to  the  Premises  ad- 
joining now  in  the  occupation  of  Thorruzs  Cocks :  Now  it  is  my  Will  that 
such  Pond  and  Orchard  shall,  for  ever  hereafter,  be  attached  to  the  same 
Premises :  and  I  give  and  devise  the  same  to  the  Owners  and  Proprietors  of 
the  said  Premises,  to  be  held  and  enjoyed  by  them  in  succession,  upon  the 
same  Trusts  and  for  the  same  Uses,  Estates,  &c.  as  the  said  Messuage  shaQ 
be,  from  time  to  time,  held  and  enjoyed :  also  I  give  and  dispose  of  the  Pew 
in  the  Parish  Church  of  Hddfield  Broad  Oak  aforesaid,  which  also  lately 
belonged  to  the  said  Premises  called  Chalks^  and  reserved  by  me  as  afore> 
said,  unto  and  to  the  use  of  the  Proprietors  and  Owners  for  the  time  being 
of  the  Barrington  Estate  in  UaseXj  for  ever  hereafter :  and  in  all  other  re- 
y>ect8  I  confirm  my  said  WiUy 

On  the  7th  of  July  1818  Sir  John  made  another  Codicil,  which  also  was 
duly  executed  and  attested  ;  but  he  did  not,  thereby,  alter  any  of  the  De- 
vises or  Bequests  in  his  Will  or  former  Codicil. 

On  the  11th  of  July  1818,  Sir  John  wrote  a  Letter  to  his  Brother,  from 
Barrington  Hallj  his  Seat  in  JEsseXj  which  was  as  follows  : 

My  dear  Brother  : 
[  *540  ]  I  should  quit  life  with  the  greatest  diasatiafaotion,  if  I  *did  not 
leave,  in  your  hands,  a  written  Testimony  of  my  full  conviction 
of  your  unceasing  affection  and  attention  to  me  at  all  times :  and,  beyond 
that,  I  have  greatly  to  admire  your  never-failing  forbearance  for  so  many 
years  past,  so  as  never  to  have  been  induced,  in  any  single  instance,  during 
that  long  period,  to  deviate  from  it ;  I  mean  with  respect  to  the  slightest 
intimation  that  an  advance  of  Money  might  be  desirable,  if  not  necessary  to 
you :  founding  this,  and  with  great  truth,  on  a  confidence  in  me  that  I  was 
always  preparing  to  supply  you  with  Cash  en  matse,  not  always  readily  at- 
tainable. Whenever  it  has  chanced  to  pass  over  my  imagination,  at  any  time 
for  years  past,  that  £  might  possibly  survive  you,  I  have  always  turned  from 
it  as  the  greatest  affliction  that  could  possibly  befall  me.  I  thank  God  it 
will  now  happen  otherwise  in  the  natural  course  of  Succession.  I  trust  I 
shall  be  found,  on  the  whole,  to  have  been  more  of  a  just  than  an  unjust 
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steward.  When  Louisa  married,  I  was  induced  to  make  a  disposal  of  the 
Isle  of  Wight  Property  for  the  benefit  of  your  Family.  On  the  marriage 
of  Juliaj  I  found  occasion  to  make  another  Willy  improved  upon,  I  hope ,  btf 
the  destination  of  my  Tithe  Property  in  Essex^  in  Trust  to  form  a  Consol- 
idated Fundj  eventually  to  aid  the  very  heavy  Demands  that  will  be  found 
to  press  upon  the  Isle  of  Wight  Estate.  This  will  become  a  Sum  of  no  in- 
considerable amount.  In  the  formation  of  these  Wills  I  have  acted,  alto- 
gether, free  from  any  personal  consideration  whatsoever,  following  the  order 
of  priority  of  Birth  as  the  rule  for  it.  God  bless  you,  my  dear  Brother, 
my  Sister,  and  all  your  six  Children.    I*  remain,  &c." 

The  Testator  died,  on  the  5th  of  August  1818,  without  Issue, 
leaving  his  Brother  Fitzwilliamy  who  •thereupon    became  Sir     [  *541  ] 
Fitzunlliam  BarringtoUy  his  only  Brother  and  Heir-at-Law. 

Julia,  the  Plaintiff's  Wife,  died  in  September  1821,  leaving  Issue  a  Son, 
her  only  Child. 

Jane  Elizabeth  Barrington  remained  unmarried.  Ann  Emma  Barring- 
ton  died  unmarried  shortly  after  the  Testator.  In  May  1824  EUm  Flack 
Barrington  married  I  Q-.  Campbell^  and  died  in  May  1832,  leaving  Two 
Children,  Walter  and  Charlotte.  I.  Q.  Campbell  died  in  1830.  In  1827 
Mary  Barrington  married  T.  Vandeleury  and  died  in  1829  without  Issue. 
Lady  Barrington^  Sir  Fitzwilliam^s  Wife,  died  in  1829.  Sir  Fitzwilliam 
died  on  the  26th  of  September  1832,  having,  by  his  Will,  given  one  moiety 
of  his  Personal  Estate  to  Jane  Elizabeth  Barrington,  and  the  other  Moiety, 
to  Walter  and  Charlotte  Campbell,  subject  to  the  payment  of  a  Legacy  of 
200?.  to  the  Plaintiff's  Son  by  his  late  Wife,  and  of  a  Legacy  of  lOOZ.  to 
each  of  the  Younger  Children  of  his  Daughter,  Lady  Simeon,  and  of  a  Le- 
gacy of  400?  to  T.  Vandeleur,  the  Husband  of  his  late  Daughter  Mary. 

On  Sit  Fitzwilliam^ 8  death.  Lady  Simeon,  Jane  Elizabeth  Barrington^ 
Philip  Lybbe  Powys,  the  Infant  Child  of  the  Plaintiff  by  Julia  his  late  Wife, 
and  Walter  Campbell,  became  the  Co-heirs  of  Sir  John  Barrington,  and 
Lady  Simeon  became  Tenant  for  Life  in  Possession,  with  remainder  to  her 
Eldest  Son  in  Tail-male,  of  the  Swainston  Estate. 

After  Sir  Fitzwilliam^s  death,  a  Document  in  his  own  hand- 
writing, was  found  amongst  his  Papers,  containing  •an  account  of  [*  542  ] 
the  Sums  from  time  to  time  advanced  to  him  by  his  Brother,  with 
the  following  words  written  under  it.  "  Fifth  August  1818.  My  mosjb  re- 
vered, worthy  and  beloved  Brother  departed  this  Life  at  his  Seat  Barring- 
ton Hall,  Hadfield  Broad  Oak,  Essex  ;  and,  in  an  interval  of  38  Years,  as 
the  above  Account  shows,  gave  me,  out  of  his  Private  Purse,  41,380?.,  be- 
sides lots  of  Money  to  my  family  not  in  this  Statement." 

The  Bill  was  filed,  in  May   1833,  by  Henry  Philip  Powys  against  the 


64S  CASES  IN  CHANCERY. 

f  1836.-— Powers  T.  Mansfield. 

Trustees  of  the  Will,  Sir  Biehard  and  Lady  Simeon  and  their  Eldest  Son, 
the  Trustees  of  the  Settlement,  Philip  Lylbe  Poun/gj  the  Infant  Child  of 
the  Plaintiff  by  Jidia  his  late  Wife,  T.  Vandeleur,  Jane  Elizabeth  Barrinff- 
iofij  and  the  Two  Infant  Children  of  the  late  Ellen  Flack  CampheU.  It  al- 
leged that,  on  the  decease  of  Sir  FitzwiUiam  Barringtony  the  Plaintiff  be- 
came entitled,  under  the  Settlement,  to  receive  the  Yearly  Sum  of  500Z. 
out  of  the  SwaineUm  Estate,  during  his  life,  and,  under  the  Will  of  Sir 
John  Barrington^  to  receive  the  Interest  of  10,0002.,  during  his  life :  that 
the  Provision  made  by  the  Settlement,  was  in  addition  to,  and  not  in  satis- 
faction of  the  Provision  made,  by  the  Will,  for  Julia  Barrington,  her  Hus- 
band and  Issue,  inasmuch  as  Sir  John  did  not  (as  Sir  JR.  and  Lady  Simeon 
pretended)  stand  in  loco  parentie  to  Julia  Barrington.  The  Bill  prayed 
that  the  Annual  Sum  of  5001.  might  he  paid  to  the  Plaintiff,  out  of  the 
Bents  of  the  Swaineton  Estate  ;  that  Sir  John^s  Will  might  be  established, 
and  the  Trusts  thereof  performed ;  and  that  the  50,0002.  might  be  raised, 
and  the  Interest  of  One-Fifth  part  thereof  be  pud  to  the  Plaintiff,  during 

his  life. 
[  *548  ]         *Sir  Biehard  and  Lady  SimeoUy  by  their  Answer,  admitted 

that  Mrs.  Powye^  before  her  Mariiage,  lived  with  her  Parents, 
and  was  maintained  and  educated  by  her  Father,  partly  at  his  own  Expence : 
that  Sir  John  Barrington  always  entertained  the  warmest  affection  for  Sir 
FiUwilliam  and  his  Family,  and  treated  and  considered  them  as  the  Succes- 
sors to  his  Title  and  Estates,  and  was  anxious  that  they  should  nuuntiun 
themselves  in  their  proper  Rank  of  Life  ;  but  that  Sir  FitsswilUam^e  Fortune 
was  comparatively  small,  and  insuflScient  to  maintain  him  and  his  Fanuly  ac- 
cording to  Sir  John^e  wishes  ;  for  which  reason  Sir  cToAn,  invariably  and  at 
all  times,  took  upon  himself  the  relation  and  duty  of  a  parent  towards  Sir 
FitzwUliam^e  Children,  and  constantly  acted  as  such,  and  that  he,  in  a  great 
measure,  superintended  their  Education,  was  invariably  consulted  m  all 
matters  of  importance  relative  to  their  wel£Bire,  and,  particularly,  upon  the 
Marriages  of  such  of  them  as  were  married ;  and  that  he  gave,  to  Sir  Fit»- 
William^  from  time  to  time.  Sums  amounting  to  40,0002.  and  upwards,  for 
the  purpose  of  maintaining  himself  and  family :  that  Sir  John  expressed,  to 
divers  Members  of  his  Family  and  other  persons,  his  intention  to  dispose  of 
his  leU  of  Wight  Estates,  in  the  event  of  failure  of  Issue  of  himself  and  of 
Issue  Male  of  Sir  FitzwiUiam^  for  the  benefit  of  all  Sir  FitzwiUiam* % 
Daughters  and  the  Children  of  such  Daughters  in  Tail,  successively,  accord- 
ing to  priority  of  Birth,  and  to  provide,  for  each  of  the  Younger  Daughters 
and  their  Husbands  and  Children,  a  Sum  of  10,0002.  and  no  more :  that 
Sir  John^  when  he  made  his  Will  and  long  before,  had  taken  upon  himself 
the  relation  and  duty  of  a  Parent  to  Mrs.  Powys  and  to  all  the  other  Chil* 
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dren  of  Sir  FitztvUliamy  and  that  he  made  the  Provision  for  her 
%j  his  Will,  in  discharge  of  such  duty ;  that  the  Plaintiff,  on  his  [  *544  ] 
MaVriage,  treated  and  negotiated  with  Sir  JoJm  solely  and  exclu- 
sively ;  and  that,  at  the  time  of  making  the  Settlements  and  frequently  af- 
terwards, Sir  John  declared  his  intention  to  be  that  the  Provision  made  by 
him,  by  the  Settlement,  for  the  benefit  of  the  Plaintiff  and  his  Wife  and 
their  Issue,  should  be  in  satisfaction  of  the  Provision  made,  for  Mrs.  Potpys^ 
her  Husband  and  Children,  by  his  Will. 

A  Music-master  and  a  Drawing-master,  who  had  given  Lessons  to  the 
young  Ladies,  and  a  Dress-maker  who  had  been  employed  by  them,  were 
examined  as  Witnesses  for  the  Plaintiff.  They  deposed  that  their  Bills  were 
paid  by  Sir  FitzwUliam  and  Lady  Barrington. 

Evidence  was  given,  on  the  part  of  Sir  Richard  and  Lady  Simeon  and 
their  Son,  for  the  purpose  of  proving,  first,  that  Sir  John  Barrington  stood 
in  loco  parentis  to  his  Nieces  ;  and,  secondly,  to  prove  declarations,  made 
by  Sir  John^  that  he  intended  the  Settlement  to  be  in  lieu  of  the  Provision 
made  by  his  Will  for  his  Niece  Juiia^  her  Ilusband  and  Issue. 

The  Witnesses  deposed,  as  to  the  first  point,  as  follows :  That  Sir  Fitz- 
mUiamj  in  compliance  with  the  wishes  of  Sir  John^  resided  near  Sir  John 
in  the  Isle  of  Wightj  and  mamtained  a  more  expensive  Establishment  than 
his  Income  (which  did  not  exceed  400Z.  a  year)  would  allow  of:  that  Sir 
John  and  his  Brother  lived  on  the  most  affectionate  terms  with  each  other : 
that,  for  several  years,  Sir  John  gave  Sir  FitzwUliam  1,000Z.  a-year :  that 
he  took  the  greatest  interest  in  his  Nieces,  behaved  to  them  as  a 
Father,  and  always  acted  towards  them  as  *the  kindest  of  pa-  [  *545  ] 
rents,  not  showing  more  partiality  to  one  than  to  another :  that 
he  frequently  gave  them  Pocket-money  and  made  them  other  Presents,  and, 
occasionally,  advanced  Money  to  defray  the  expence  of  their  Clothing  and 
Education :  that  he  allowed  them  to  use  his  Horses  and  Carriages,  and  had 
them  frequently  to  dine  with  him,  and  that  one  or  other  of  them  was  almost 
always  staying  in  his  House :  that  he  was  consulted  as  to  the  appointment 
of  their  Masters  and  Governesses,  and  as  to  the  Marriages  of  such  of  them 
as  were  married,  and  that,  on  the  Plaintiff's  Marriage,  the  terms  of  the  Set- 
tlement were  negotiated  between  the  Plaintiff  and  Sir  John^  and  their  re- 
spective Solicitors,  without  any  interference  on  the  part  of  Sir  FitzwiUiam : 
that  Sir  John^  who  gave  the  instructions  for  the  Settlement  on  the  20th  of 
April  1817,  proposed  that  the  10,0007.  should  be  settled  on  all  the  Children 
of  the  Marriage,  but,  afterwards,  on  the  suggestion  of  the  Plaintiff,  it  was 
agreed  that  the  10,000Z.  should  be  settled  on  the  Younger  Children  only, 
as  the  Eldest  Son  would  be  entitled  to  a  considerable  Estate  on  his  Father's 
dde. 
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The  Witnesses  who  were  examined  as  to  the  Declarations  made  bj  Sir 
John  Barringtony  were  his  confidential  Solicitors  and  some  of  his  Relations 
and  intimate  Friends.  The  substance  of  their  Evidence  was  that  they  had 
heard  Sir  John  say  that  he  did  not  intend  to  give  his  younger  Nieces  more 
than  10,000Z.  a-piece,  and  that  he  meant  to  limit  the  Swainston  Estate  to 
his  eldest  Niece,  Lady  Simeon^  and  her  Issue  Male,  so  as  to  place  her  in 
the  situation  of  an  eldest  Son,  and  that  his  object  in  purchasing  the  Tithes 
of  Eadjield  Broad  Oak,  and  directing  the  Rents  to  be  accumulated,  was 

to  form  a  Fund  to  relieve  his  Swainaton  Estate  from  the 
[  •546  ]     •burthen  of  providing  the  50,000?. :  that,  both  before  and  after 

the  execution  of  the  Settlement,  Sir  John  uniformly  spoke  of  the 
Fortune  of  Julia,  as  well  as  of  the  other  younger  Daughters  of  his  Brother, 
as  being  10,0001.  and  no  more  :  and  two  of  the  Witnesses  said  that  they  be^ 
lieved  and  had  always  understood,  from  declarations  made  by  Sir  John,  that 
he  considered  the  Provision  made,  by  the  Settlement,  for  his  Niece  Julia, 
was  in  lieu  and  satisfaction  of  that  which  he  had  provided  for  her  by  his 
Will. 

Mr.  Knight,  Mr.  Jacob,  Mr.  Walker,  Mr.  ChandlesB  and  Mr.  Pole,  for 
the  Plaintiff  and  the  Defendant  his  infant  Son,  contended  that  a  person 
could  not  stand  in  loco  parentis  to  a  Child  whose  Father  and  Mother  were 
living  and  who  resided  with  them  ;  and  that  the  Evidence  showed  that  Sir 
John  stood  in  loco  parentis  to  his  Brother,  and  not  to  his  Brother's  Children  : 
that  the  Provision  by  the  Will  was  not  called  a  Portion,  nor  was  it  in  the 
nature  of  a  Portion,  as  it  was  not  to  be  raised  until  after  the  death  of  Mrs. 
Powyffs  Father :  that  the  Provision  by  the  Settlement  was  charged  only  on 
the  Reversion  of  the  Stvainston  Estate,  and  was  dependent  on  the  contin- 
gencies of  Sir  John  and  Sir  Fitztpilliam  Barringto7i  dying  without  leaving 
Issue  Male  who  should  attain  21 ;  whereas  the  Provision  by  the  Will  was  to 
be  raised  out  of  the  Rectory  and  Tithes  and  the  Stock,  as  well  as  the  Re- 
version of  the  Stvainston  Estate,  and,  consequently,  that  Provision  was  cer- 
tain, so  far  at  least  as  the  Rents  and  Stock  would  extend  to  raise  it :  that 
the  Provision  by  the  Will  extended  to  every  Husband  that  Mrs.  Powyt 
might  marry,  and  to  all  the  Children  she  might  have  by  them ;  but  the 

Provision  by  the  Settlement  was  confined  to  the  Husband  and 
[  •547  ]     younger  Children  of  the  then  intended  Marriage :  that  •Sir  JohrCs 

letter  of  July  1818,  showed,  conclusively,  that  his  Will  was 
made  with  reference  to  the  intended  Marriage  between  Mr.  and  Mrs.  Powys  : 
that,  if  the  Provision  by  the  "Will  was  satisfied  or  adeemed  by  the  Settle- 
ment, the  first  Codicil,  by  confirming  the  Will,  restored  or  revived  it:  that 
Evidence  was  not  admissible  to  raise  the  Presumption,  especially  as  Sir  John 
Barrington  did  not  stand  in  loco  parentis  to  Mrs.  Potvys.     Bellasis  v. 
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UthwaU  (a)  ;  Shudal  v.  Jekyll  (b) ;  Boome  v.  Boome  (c) ;  Qravt  v« 
Lord  Saluhury  (d)  ;  Potvd  v.  Cleaver  (e)  ;  Perry  v.  Whitehead  (/)  ; 
Ex  parte  Pye  (^)  ;  TFefAerJy  v.  i>£ron  (A)  ;  Brown  v.  Pecft  (t)  ;  Wat" 
Mn  V.  Lord  Lincoln  (k) ;  Bachfield  v.  Careless  (I) ;  Brown  v.  Selwin 
(m)  ;  Pam7*<M»  v.  Phillips  (n)  ;  TTAtVe  v.  JSvans  (o)  ;  2>rM<?e  v.  Benison 
Cp)  »  ^Vhite  V.  Williams  (j) ;  I7AftoA^r  v.  TbtAam  (r) ;  Bohinson  v. 
WliitUy  {s)  ;  Bebeze  v.  itfann  (0 ;  Spinks  v.  ^ims  (u) ;  Ntcholls  v. 
tTuibon  (a;)  ;  Barret  v.  Bedford  (y)  ;  Mathews  v.  Mathews  (2)  ;  Cromp- 
ton  y.'Sale  (a);  Ztnney  v.  Tinney  (6);  Freemantle  v.  Bankes  (<?); 
Osborne  y.  The  Duke  of  Zr^ecb  (c?)  ;  ZVimm^r  v.  Bayne  (e)  ; 
*Langham  v.  Sanford  (/)  ;  Hartopp  v.  ffartopp  (y) ;  Gladding  [  •548  ] 
V.  Jopp  (A) ;  J^urt^  v.  Beach  (i) ;  Holmes  v.  Holmes  (It)  ; 
Mackenzie  v.  Mackenzie  (2)  ;  Heather  y.  iSiVi^  (m)  ;  Wharton  y.  Lord 
Burham  (n). 

Pigott  y.  Waller  (p) ;  Attorney-general  y.  Heartwell  ( p)  ;  Jackson  y. 
Hurlock  (})  ;  Coppin  y.  Fernyhough  (r)  Alford  y.  -Barfe  («)  ;  jBidcr  y. 
Wager  (t)  ;  Williams  v.  Q-oodtitle  (u)  ;  Doe  y.  iTert  (a?)  ;  A^mftA  y. 
Dearmer  (y)  ;  Acherhy  y.  Ferw(m  (a) ;  Gordon  r.  Lord  -Beoy  (a)  ; 
Hinxman  y.  Poynder  (6). 

Sir  <7.  TTe^AereH,  Mr.  Etndersley^  Mr.  WVay,  and  Mr.  BetheUy  for  the 
Defendants,  Sir  Bichard  and  Lad j  Simeon  and  their  Infant  Son  : 
The  Will  and  the  Recitals  in  the  Settlement,  (the  Terms  of  which  were 
proposed  by  Sir  JoAn  Barrington  and  arranged  between  him  and  the  Plain* 
tiff,  without  any  interference  on  the  part  of  Sir  FitzwilUam  who  was  not  a 
Party  to  the  Settlement)  clearly  show  that  Sir  e/oAn  stood  tn  7o(?(7  parentis 
to  Mrs.  Powys.  Sir  John^s  bounty  to  his  Brother  was  intended  to 
benefit  not  him  alone,  but  the  whole  of  his  Family.     There  is  no  authori- 

(a)  1  Atk.  420,  see  427,  note.  (6)  2  Atk.  516,  set  518.  (c)  S  Atk.  181,  see  183. 
(rf)  1  Bro.  C.  C.  425.  (e)  2  Bro.  C.  C. 499,#«617,  (/)  6  Ves.  544,  see  548. 
{g)  18  Yes.  140,  see  162,  et  seq.         (A)  19  Yes.  407.                     (>)  1  Eden,  140. 

{k)  Amb.  825,  see  827.  {I)  2  P.  W.  158.  (m)  Ca.  Temp.  Talb.  240. 

(n)  2  Atk.  215.  (o)  4  Yeg.  21.  (p)  6  Yes.  385,  fee  397. 

{q)  Coop.  C.  C.  68.  (r)  7  Bing.  628.  (a)  9  Ves.  677. 

(0  2  Bro.  C.  C.  165  k  619.  (u)  2  Atk.  491.  (z)  72>i(f.  300. 

(y)  1  Yes.  619.  {z)  2  Yez.  635.  (a)  2  P.  W.  553. 

(b)  8  Atk.  8.  (c)  5  Yes.  79.  (d)  5  Yes.  369. 

(<)  7  Yes.  508.  (/)  2  Mer.  6,  see  17  &  23.  (g)  17  Yes.  184,  s£e  190. 

(h)  5  Madd.  56.  (t)  Ihid.  351,  see  359.  (k)  1  Bro.  C.  C.  656.    | 

(0  2  Bass.  262.  (m)  1  Atk.  425.  (n)  ilnfe,  vol.  6.  297. 

(o)  7  Yes.  98.  (  p)  2  Eden,  234,  a  C  Amb.  461. 

(9)  2  Eden,  263,  &  C.  Amb.  487.  (r)  2  Bro.  C.  C.  291. 

(s)  2  Yem.  209.  {t)  2  P.  W.  328,  see  833.  (u)  10  Bam.  &  Cress.  895. 

(z)  4  T.  R.  601.  (y)  8  Young  &  Jer.  278.  («}  3  Bro.  P.  C.  86. 

(a)  Afite>  Yol.  6,  274.  (6)  Ibid.  546. 
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[  *549  ]     tj  for  sajring  that  the  Iocim  parentis  is  'confined  to  the  condition 

of  Orphanage  ;  Perry  v.  WhUekead  (e). 
In  order  to  raise  a  Case  of  Satisfaction,  it  is  not  necessary  that  the  Pro- 
vision by  the  Will  should  be  called  a  Portion,  bat  it  is  sufficient  if,  as  in  this 
Case,  it  has  all  the  characteristics  of  a  Portion.  Sir  John  directed,  by 
his  Will,  that  the  10,0002.  should  sink  in  case  none  of  Julians  Issue  should 
obtain  a  vested  Interest  in  it,  and  did  not  give  it  over  to  his  other  Nieces ; 
therefore,  he  clearly  showed  that  ho  did  not  intend  any  of  them  to  have 
double  Portions :  and  the  Evidence  proves  that  Sir  JohrCs  main  intention 
vras  to  make  the  SwainBton  Estate  the  Family  Estate,  and  that  it  should 
go  to  Lady  Simeon  as  little  incumbered  as  possible  ;  and,  with  that  view, 
he  devoted  the  Hadfield  Tithes  to  the  raising  of  the  Portions.  In  deciding 
on  questions  of  Satisfaction,  the  Court  does  net  regard  slight  differences; 
it  only  looks  to  see  whether  the  principal  object  of  both  the  Provisions  is 
the  same  Person.  Here  Mrs.  PowyB  was  the  principal  object  of  both  Pro- 
visions, and  the  intention  of  both  of  them  was  the  same,  namely,  to  limi( 
the  10,000Z.  in  the  manner  most  benefical  to  her,  under  the  existing  circnm* 
stances.  The  Will  and  the  Settlement  are,  in  many  respects,  identical :  the 
discrepancies  between  them  are  owing  to  the  Marriage  being  uncertain  when 
the  Will  was  made  ;  and,  on  that  account,  Provision  was  made  for  every 
Husband  that  Mrs.  Powys  might  marry,  and  for  the  Issue  of  every  Mar- 
riage she  might  conract.     Sir  John  Barrington  originally  proposed  that 

the  10,000Z.  should  be  settled  on  all  the   Children  of  the  Mar- 
[  *550  ]     riage ;  but,  as  his  Niece  was  Agoing  to  marry  a  man  of  large 

Landed  Property,  the  eldest  Son  was,  at  Mr.  Powya^s  sugges- 
tion, excluded ;  he  will,  however,  take  the  10,0002.,  if  he  is  an  only  Child. 
Sir  John* 8  motive  in  making  the  Provisions,  was  affection  for  his  Niece, 
and  not  for  her  Issue  :  and  the  discrepancies  between  the  two  Provisions, 
are  not  sufficient  to  prevent  Ademption  :  in  both  instances  the  Testator  had 
in  view  the  giving  of  a  Portion  of  10,0002.  to  his  Niece,  Monck  v.  Monek 
(d).  The  Case  of  Shuddl  v.  Jtkyll  is  no  authority  for  the  proposition  that 
the  locu9  parentis  cannot  exist  except  where  the  Child  is  an  Orphan.  The 
Case  put  by  the  Lord  Chancellor^  was  put  by  way  of  illustration  merely. 
In  Orave  v.  Lord  Salisbury^  the  thing  given  was  a  Lease.  In  Powell  v. 
Cleaver^  a  gross  Sum,  not  described  as  a  Portion,  was  given  by  the  Will, 
and  the  Parties  did  not  stand  in  the  relative  situations  of  Parent  and  Child. 
In  Hx  parte  Pye,  also,  a  gross  Sum  was  given,  and,  in  making  the  Gift, 
the  Testator  described  the  Legatee  as  the  Child  of  another  Man,  and,  there- 
fore, the  presumption  was  excluded.  In  Wetherby  v.  Dixon  and  Broton 
V.  Peek ^  the  circumstances  were  not  sufficient  to  show  that  the  Legacy 

(c)  See  6  Vei.  546.  «r  9eq.  {d)  1  Ball  &  Beatt.  89S. 
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was  meant  to  be  adeeiMd.  Dtbeze  v.  Mann  merely  establishes  that,  in  oiv 
der  to  raise  a  Case  of  Satisfaction  as  between  Strangers,  identity  of  piu% 
pose  in  making  the  Gifts,  is  necessary.  In  this  Case  the  purposes  of  the 
two  Provisions  aro  identical ;  the  only  difference  is  in  the  mode  of  carrying 
the  purpose  into  effect.  In  Trimmer  v«  Rayne^  Lord  Eldon  held  that  the 
Portion  was  an  Ademption  of  the  Legacy,  becanse  the  purpose  of  bolii 
Gifts  was  the  same :  that  Case,  therefore,  is  in  our  fsFour. 

*Next,  with  respect  to  the  admisnbtlity  of  the  Eridence  to  the  [  *661  ] 
Presumption.  Most  of  the  Cases  in  which  the  Evidence  has 
been  rejected,  are  Cases  in  which  the  Settlement  w|is  first,  and  the  VTHl 
afterwards.  There,  of  course.  Evidence  is  not  admissible ;  for  Evidence 
cannot  be  given  to  explain  or  contradict  a  written  Instrument.  Our  object 
is  not  to  show  what  Sir  John  Barrington  meant  by  his  Will,  but  what  was 
his  intention  in  doing  a  subsequent,  independent  act.  The  Authorities  are 
uniform,  that  Evidence  may  be  produced  to  show  the  Intention  with  which 
the  Testator  made  the  Advance  in  his  lifetime.  Monek  v.  Monck ;  ThH* 
luiion  V.  Woo€(f<»rd  (e) ;  BoitweU  v.  Bennett  (/) ;  Bigs^eeion  v.  Onthb 
(jg) ;  MaeemL  v.  Ma%cqI  (h) ;  Chapman  v.  SaU  {%) ;  WtaU  v.  Bice  (h)  f 
lAojfd  V.  Harvey  {I) ;  SheffSeld  v.  Lord  Coventry  (m). 

The  Codicil,  though  it  confirmed  the  Will,  could  sot  havo  the  effect  of 
restoring  the  adeemed  Legacy  ;  for  the  Rule  of  Law  is  that  an  adeemed 
Legacy  forms  no  part  <^  the  Will.    Bider  v.    Wager.    The  confirmatioA 
merely  amounts  to  a  Declaration  that  the  Will  shall  remain  as  it  stood  at 
the  date  of  the  Codicil^  except  so  far  as  it  was  thereby  altered.     OroMe  r, 
MaeBoual  (n) ;  Jrod  w.  Huret  (o) ;  Monek  v.  Monek ;  Drinkmater  v. 
Faleaner  (p) ;  Booker  v.  Allen  (q).    There  is  no  Case  that  de- 
cides that  an  iMkemed  Legacy  is  restored  by  a  *Codieil  which    [  *£62  J 
confirms  the  Will.    The  Case  of  Boome  v.  iZ^oms  contains  mere- 
ly a  diattim  on  the  point. 

Mr.  JemmMy  Mr«  &hioeU^  and  Mr.  Skort  appeared  for  the  other  P^fend^ 
ants. 

The  yK»X7HANOBlJjO& : 

The  late  Sir  John  Barrmgton  was  Tenant  for  life,  with  remainders  |o  hi9 
first  and  other  Sons  in  Tail-aale,  with  remainder  to  his  Brother  S'itMunUiaim 
BarringUm  tor  life,  with  remainders  to  bis  first  and  other  Sons  in  Tad-maha^ 
with  divett  remainden  over,  of  m  Estate  w  Beeee^f  called  the  Barringta^ 
Estate.    Sir  John  also  was  Tenant  for  Life,  with  fsmftinders  to  his  fisst  apd 


(e)  4  Madd.  420.  (/)  8  Atk.  77.  {g)  2  Atk.  48. 

(h)  I  Vc«.  8S3.  to  2  Vcm.  646.  (*)  S  Rnat.  U  Myt  »I. 

il)  Ibid.  SIO.  («)Aid!.S17.'  (s)4Tti.AlC. 

(o)  S  Ffeemaa,  SSI.  (p)  S  Yes.  688.  (9)  8  Bom  *  HyL  870. 
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other  Sons  in  Tail-male,  with  remainder  to  his  Brother,  FitzuiUiamy  for 
Life,  with  remainders  to  his  first  and  other  Sons  in  Tail-male,  with  the  Re- 
Tersion  to  himself  in  Fee,  of  an  Estate,  in  the  lik  of  Wightj  called  the 
Swainston  Estate.  Sir  JoJtn  was  an  unmarried  man :  his  Brother  was  mar- 
ried, and  had  six  Daughters.  In  1813  Louiiaj  the  eldest  Daughter,  mar- 
ried a  Son  of  the  late  Sir  John  Simeon :  and,  on  the  occasion  of  that  Mar- 
riage, Sir  Jolin  Barringiony  by  a  Deed  to  which  his  Brother  was  not  a  Par- 
ty, charged  his  Reversion  in  Fee  in  the  Swaimton  Estate  with  a  Sum  of 
10,OOOZ.,  to  be  raised,  by  Sale  or  Mortgage,  immediately  after  the  decease 
of  the  Survivor  of  himself  and  his  Brother  without  Issue  Male,  but  not  be- 
fore, or,  in  case  there  should  be  any  Issue  Male  of  either  of  them  living  at 
the  death  of  such  Survivor,  and  all  such  Issue  Male  should  afterwards  die 
under  21,  then  immediately  after  the  death  of  such  Issue  Male :  and  the 
Money  when  raised  was  to  be  paid  to  Trustees  upon  the  Trustees  of  the 

Deed. 
[  *553  ]        *After  the  Settlement  had  been  made  on   the  Marriage  of 

Miss  Louisa   Barringtony   Sir  John  BmringUniy  as  I  coUeo 
from  the  Evidence,  purchased  the  Reetory  and  Tithes  of  Sadfield  Broad 
Oak  in  Essex. 

In  the  beginning  of  the  year  1817,  Mr.  Powy%y  the  Plaintiff,  with  the 
knowledge  and  approbation  of  Sir  John  Baningtoniy  paid  his  addresses  to 
Miss  Julia  Barringtony  who  was  the  third  Daughter  of  FitzwUlam  Barring* 
ton.  On  the  28th  of  March  1817,  Sir  John  Barrtngton  made  his  Will : 
and  it  distinctly  appears,  from  a  Letter  which  he  wrote  in  the  subsequent 
year,  that  he  made  that  Will  with  reference  to  the  intended  Marriage  of 
Miss  Julia.  [His  honor  then  stated  the  substance  of  his  Will,  and  observ- 
ed that  the  Testator,  when  ho  mentioned  his  Brother's  Daughters,  described 
them  as  his  Nieces,  the  Daughters,  of  his  Brother  FitzunlliamJ]  Nov 
with  respect  to  that  Clause  which  directs  that,  in  the  event  of  no  child, 
nor  the  Issue  of  a  Child,  of  any  of  his  Nieces,  obtaining  a  vested  Inter- 
est in  the  several  Sums  of  10,000Z.,  the  same  shall  sink  into  and  be< 
come  incorporated  with  his  Manors,  Messuages,  &c.  thereinbefore  devis- 
ed, for  the  benefit  of  the  Person  or  Persons  entitled  thereto,  there  certainly 
might  arise  a  question  whether  the  Testator  meant  that  the  whole  Fond 
should  sink,  or  that  so  much  as  might  have  arisen  from  the  Swainaton  Estate, 
should  sink,  and  that  so  much  as  might  have  arisen  from  the  Hadfidd  Broad 
Oak  Estate  and  the  Stock,  should  bo  taken,  as  a  Personal  Giffc,  by  the  Per- 
son or  Persons  entitled  to  the  Stvainston  Estate. 

The  next  Instrument  is  the  Settlement  on  the  Marriage  of  Miss  Julia  Bar- 
rington  with  the  Plamtiff;  to  which  Sir  John  was  a  Party,  but  his  Brother 


CASES  IN  CHANCERY.  656 

ISM.^Powjs  T.  Mansfield. 

was  not  a  ^Party.  It  lYas  dated  the  2d  of  June  1818,  and  the 

yoaag  Lady  who  was  about  to  be  married,  was  described  in    [  *554  ] 

it   as  Julia  Barrington,  Spinster,  Niece   of    Sir  John  Bar- 

rinfftouj  and  one  of  the  Daughters  of  FitzwiUiam  Barrington.     [His  Hon* 

or  then  stated  the  Recitals  and  operative  part  of  the  Settlement.] 

On  the  23d  of  Jnne  1818,  Sir  John  Barrington  made  a  Codicil,  which 
was  duly  executed  and  attested  ;  and,  after  disposing  of  a  Pond  and 
Orchard,  and  of  a  Pew  in  the  Parish  Church  of  Hadjield  Broad  Oakj 
he,  in  all  other  respects,  confirmed  his  WilL  On  the  7th  of  July  in  the 
same  year.  Sir  John  made  a  second  Codicil,  which  also  was  duly  executed 
and  attested,  but  did  not  contain  the  Clause  of  Confirmation.  It  would, 
however,  by  operation  of  Law,  be  a  republication  of  his  Will ;  and,  on 
the  5th  of  August  1818,  Sir  John  died. 

There  was  Issue  of  the  Marriage  between  Mr.  Powt/s  and  Miss  Julia 
Barrington^  one  Child  only,  who  is  a  Defendant  in  the  Suit :  and  the  Bill 
has  been  filed,  by  Mr  PowyB^  raising  the  question  whether  he  is  not  entitled 
to  recieve  j^he  Interest,  for  his  Life,  of  the  Sum  of  10,000Z.  under  Settle- 
ment, and  pf  another  Sam  of  10,OOOZ.  under  the  Will. 

It  was  contended  that  Sir  John  Barrington  stood  in  the'  situation  of  a 
Parent  towards  the  Children  of  his  Brothers.  But  that  question,  could  not 
have  been  raised  upon  the  language  of  the  Instruments  only ;  because,  in  both 
of  them,  from  beginning  to  end.  Sir  JoAn  keeps  m^st  distinctly  in  view  of  the 
circumstance  that  he  stands  in  the  situation  of  Uncle  to  his  Brother's  Child- 
ren. Every  one  of  the  Children  is  successively  spoken  of,  in 
*thc  Will,  as  being  his  Niece  ;  and,  in  the  Settlement,  Miss  [  *555  ] 
Julia  Barrington  Ls  described  as  being  his  Niece.  But  it  was 
said  that  the  Defendants  were  at  liberty  to  enter  into  evidence  in  order  to 
make  out  that,  virtually  and  in  substance,  Sir  John  did  stand  in  the  situation 
of  Parent  towards  his  Nieces  :  and  my  Opinion  is  that  the  Parties  are  at 
liberty  to  enter  into  Evidence  for  the  purpose  of  proving  that  circumstance : 
because,  if  the  Instruments  themselves  do  not  state  the  fact.  Parties  must, 
of  course,  be  at  liberty  to  prove  what  the  fact  really  is  :  and,  accordingly,  I 
thought  it  right,  at  the  hearing,  that  the  great  mass  of  Evidence  that  has 
been  given  on  the  part  of  the  Defendants,  should  be  received  for  the  pur- 
pose of  proving  that  fact.  But  the  whole  of  the  Evidence  amounts  only  to 
this,  that  Sir  John  was  most  affectionately  attached  to  his  Brother  FUzxoUr 
lianiy  that  he  did,  in  the  most  liberal  manner,  supply  large  Sums  of  Money 
for  the  Maintenance  of  his  Brother ;  and  that  he  acted  in  a  very  kind  man. 
ner  towards  his  Brother's  Children.  They  occasionally  dined  at  his  house  ; 
they  occasionally  paid  him  visits,  and  had  the  use  of  his  Horses  and  Car- 
riages, and  he  made  them  Presents  from  time  to  time. 
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Besides  there  is  a  rerj  important  Documeut  which  is  found  in  this  Evi. 
Aence,  namely,  a  Letter  of  the  11th  of  July  1818,  written  by  Sir  John 
Barringion  to  his  Brother.  The  Letter  is  in  these  words :  ^'  My  dear 
Brother:  I  shoold  quit  life,  &c,  ftc."  There  is  also  another  Document,  in 
the  handwriting  of  FUzwUliam  BarringUmy  dated  on  the  day  on  which 
Bir  John  died,  and  which  is  in  the  following  words  :  ^^  My  most  rerered, 
worthy  and  beloved  Brother,  Jic.  &c.''  And  Books  and 
[  *556  J  other  Docaments  were  produced  showing  that,  upon  particular 
days,  large  Sums  were  given  by  Sir  John  to  his  Brother. 
Therefore  it  is  placed  beyond  all  doubt  that  Sir  JohtC$  great  object  of 
affection  was  his  Brother  FitzwiUiam.  In  considering  the  general  question 
whether  Sir  John  ought,  upon  the  Evidence  that  has  been  given,  to  be  held 
to  have  stood  in  the  situation  of  a  Parent  to  his  Nieces,  I  have  put  this 
question  to  myself ;  whether  any  man  would  think  that  Sir  John  had  depart, 
ted  from  any  moral  obligation  whatever,  if,  instead  of  making  a  dispoMtion 
in  favour  of  his  Nieces,  he  had  allowed  the  Reversion  in  Fee  in  the  Steamr 
Mton  Estate  to  descend  Co  his  Brother,  and  had  included  the  Hadfidd  Tithes 
in  the  Devise  of  his  Personal  Estate  ?  It  b,  I  think,  plain  that  if,  instead 
of  indulging  his  own  fancy  in  the  disposition  of  that  Property  in  favor  of  his 
Nieces,  he^bad  made  no  disposition  of  it  all,  but  let  the  Law  take  its  course,  or 
if  he  had,  in  express  words,  devised  it  to  his  Brother,  no  one  coul^  have  said 
that  he  had  violated  any  moral  obligation.  My  Opinion  is  that  the  whole 
of  this  Evideoee  taken  together,  by  no  means  establishes  the  fact  that  Sir 
Jolm  ever  intended  to  place  himself  in  the  situation  of  a  Parent  to  his  Nieces, 
Sn  the  legal  sense  of  the  term ;  because  the  legal  sense  of  the  term  is  that  the 
Party  has  so  acted  towards  the  Children  as  that  he  has  thereby  imposed  up<m 
himself  a  moral  obligation  to  provide  for  them. 

I  have  looked  through  all  the  Cases  that  I  can  find  on  the  subject ;  and  I 
cannot  find  any  instance  in  which  a  Person  has  been  held  to  stand  in  the  sit- 
uation of  Parent  to  a  Child,  which  Child  had  a  Father  living,  and  resided 
with  and  was  maintained  by  its  Father.  I  can  easily  understand 
[  *667  ]  that  a  Child  may  have  a  Father  ^living,  but  may  be  as  effectually 
deserted  by  him  as  if  he  had  been  dead.  But  there  is,  I  believe, 
no  Case  in  which  it  has  ever  been  held  that  a  Person  stood  in  the  situation  of 
Parent  to  a  Child,  which  Child  was  living  witii,  and  was  maintained  by  its  Fa- 
iber  aecording  to  his  means.  In  tins  Case,  so  far  from  any  presumption  aris- 
ing on  the  face  of  the  written  Instrument's,  the  presumption  is  all  the  other 
way  (  because,  if  there  had  been  any  parental  feeling  on  the  part  of  Sir 
John  towards  his  Niece  Julia j  he  would,  in  all  probability,  have  Aownit  by 
using  seme  less  formal  appellation  than  ^^  Niece/*  But  he  has  never  done 
so :  the  objects  of  his  beunty  are,  unifisrmly ,  ebaraeterised  as  what  they  were 
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in  their  natural  state,  namely,  his  Neices.  Therefore  no  presumption  what 
ever  arises,  either  upon  the  face  of  the  Instruments  or  from  the  facts  which 
have  been  deposed  to,  that  the  Settlement  was  intended  to  be  taken  as  a 
satisfaction  of  what  was  given  by  the  Will.  Besides  the  Defendants,  in  the 
great  diffusiveness  of  their  Evidence,  have  let  out  certain  circumstances 
which  tend  to  show  that,  from  beginning  to  end.  Sir  John  must  have  had 
in  his  contemplation  both  the  existence  of  the  Will  and  the  existence  of  the 
Settlement*  It  appears,  by  a  Letter  which  he  wrote  on  the  29th  of  April 
1817,  ( which  was  just  One  Calendar  Month  and  a  Day  after  the  execution 
of  his  Will )  that  he  was  then  taking  a  very  active  part  in  the  superinten- 
dence of  the  Settlement  which  Mr.  PoioyB  was  going  to  make  upon  his 
Niece  Julia  :  and  his  Letter  of  July  1818  La  a  complete  recognition  by  him 
of  the  existence  of  his  Will,  and  of  the  heavy  Charges  that  he  had  thereby 
made  upon  the  Reversion  of  the  Swainuton  Estate,  and  of  the  circumstance 
that  the  considered  that  Will  to  be  a  better  one  than  the  Will  of 
1813,  because  it  had  called  in  aid  the  ^a((/ie/(2  ^road  Oak  [  '558] 
Property,  in  order  to  alleviate  the  Charges  on  the  Reversion 
of  the  Swaimtan  Estate. 

It  is  observable  that  one  of  the  witnesses  for  the  Defendants,  deposes,  in  her 
Answer  to  the  Ninth  Interrogatory,  that  she  was  staying  in  the  house  with  Sir 
John  Barrington  when  he  made  his  Will  in  1813  and  previous  to  the  Marriage 
of  bis  eldest  lliece,  Lady  Simeon  ;  that  he  mentioned  to  the  Deponent  the  cir- 
cumstance of  having  made  his  Will,  and  said  that  since  he  had  discovered 
that  he  had  a  Power  of  disposing  of  his  Swainston  Estate,  he  had  made  his 
eldest  Niece  an  eldest  Son,  and  had  given  her  younger  Sisters  10,0001.  a 
piece,  payable  on  the  death  of  their  Father,  and  that,  in  order  to  raise  those 
Portions,  he  had  appropriated  the  Tithes  of  some  of  his  JEwex  Property. 
Another  Witness,  however,  represents,  distinctly,  that  it  was  some  time  after 
the  making  of  the  Will  of  1813,  that  the  Testator  purchased  the  Hadfidd 
Broad  Oak  Property.  This  shows  the  danger  of  admitting  that  sort  of 
Evidence  which  has  been  given  to  support  the  Case  on  the  part  of  the  De- 
fendants. For,  supposing  the  Evidence  of  this  latter  Witness  to  be  correct, 
it  is  impossible  that,  in  a  conversation  which  took  place  previous  to  the  Mar- 
riage of  the  eldest  Miss  Barrington^  the  Testator  could  have  said  that,  in 
order  to  raise  the  Portions,  he  had  appropriated  the  Tithes  of  some  of  his 
E$9ex  Property.  Then  the  former  Witness,  in  a  subsequent  part  of  her 
Answer  to  the  same  Interrogatory,  says :  ^^  After  the  Marriage  of  Julia 
Barrington  to  the  Plaintiff,  Sir  John  Barrington  mentioned  to  me,  the  first 
time  of  my  going  to  see  him  after  that  event,  that  he  had  settled  10,0007. 
apon  his  Nieoo  JaUa^  to  be  payable  after  the  death  of  her  Father ; 
and  he  repeated  the  Fund  out  of  'whioh  this  Portion  was  to  be  [  *559  ] 
paid,  namely,  out  of  the  Accumulations  of  the  Tithes :  and  De- 
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ponent  distinctly  understood  from  him  that  the  10,000/.  which  he  had  pro- 
Tided  for  Julia  by  his  Will,  and  the  10,000Z.  secured  by  the  Settlement 
made  on  hor  Marriage,  were  one  and  the  same  Sum ;"  which  I  take  not  to 
be  receivable  as  Evidence,  unless,  previously,  tho  fact  be  established  that 
the  Party  who  made  the  Declaration,  had  assumed  the  character  of  a  Parent, 
which  I  think  is  not  the  case.  But  then  it  is  very  important  that  this  Wit- 
ness does  represent  Sir  John  to  have  said,  after  Julia* s  Marriage,  that  the 
10,000Z.  provided  for  her  by  the  Settlement,  was  to  come  out  of  the  Bad- 
field  Broad  Oak  Property,  which  Property  was,  Jy  the  Will  only^  made 
liable  to  Pay  the  10,000/.  The  same  Witness,  in  answer  to  the  20th  In- 
terrogatory, says :  "  I  repeatedly  before  and,  occasionally,  after  the  Mar- 
riage of  Julia  Barrington  to  the  PlaintiET,  heard  Sir  John  Barrington  speak 
of  his  having  left  his  Property  at  Swainaton  to  his  eldest  Niece,  Lady 
Simeon^  and  of  his  having  made  her  an  eldest  Son,  and  of  his  having  charg- 
ed the  Portions  of  10,000/.  a  piece  to  each  of  the  younger  Daughters  of 
bis  Brother,  upon  the  Fund  to  be  formed  by  the  Accumulations  of  the  Tithes 
in  UsseXj  and  the  deficiency  (in  case  that  Fund  should  be  insufficient  at 
his  Brother's  death  to  pay  these  Portions)  upon  the  Swainston  Property :" 
and  that  Sir  John  said  so  is  confirmed  by  the  Evidence  of  Mr.  Cocks,  and 
by  what  Miss  Jane  Elizaheth  Barrington  says  in  her  Answer  to  the  20th 
Interrogatory  :  because  she  says :  ^^  I  have  heard  Sir  John  Barrington  de- 
clare that  he  intended  to  make  Lady  Simeon  his  Heiress  to  his  Stoainston 
Estate,  and  to  give  10,000/.  to  each  of  her  Sisters,  and  that  he  intended 
the  Accumulating  Rents  of  the  Tithes  in  Essex,  to  be 
[  *560  ]  'applied  to  the  payment  of  the  Five  Sums  of  10,000/.  which  he 
meant  to  give  to  his  Nieces,  in  order  that  the  Swainston  Estate 
might  not  be  burthened  or  diminished  by  providing  such  Sums ;  and  that  it 
was  bis  wish  that  the  Accumulations  should  amount  to  50,000/.  in  order 
that  there  might  be  no  Charge,  in  that  respect,  on  the  Swainston  Estate." 
So  that  we  find  Sir  John  repeatedly  acknowledging  that  the  Property  sub- 
jected, hy  his  WiU,  to  the  charge  of  the  Portions,  did  remain  liable  to  pay 
them. 

I  cannot  but  think  that,  in  such  a  Case  as  this,  where  it  is  not  established 
that  tho  Testator  had  assumed  the  Parental  Character,  it  is  of  great  im- 
portance to  take  notice  that  the  Testator  did,  by  a  Codicil,  when  both  the 
Will  and  the  Settlement  must  have  been  fresh  in  his  memory  (because  the 
Codicil  of  the  23d  of  June  preceded  the  Letter  of  the  11th  of  July  1818) 
expressly  confirm  his  Will. 

In  B^omey,  Roome  The  Master  of  the  Rolls  held,  in  a  Case  where  he 
did  not  think  that  the  Ademption  was  clear,  and  decided  against  it,  that  a 
Codicil,  which  was  a  republication  of  the  Will,  was  a  confirmation  of  the 
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Legacy.  He  says:  ^'It  appears  too,  manifestly,  by  one  circumstance,  the 
Testator  did  not  intend  himself  there  should  be  any  Ademption  of  the 
1,000/.,  and  that  is  the  Codicil  made  above  a  year  after  the  126/,  had  been 
laid  out  for  Apprenticing  the  Defendant,  which  is  a  confirmation  of  the 
Legacy  and  amounts  to  a  republicaticn  of  the  Will." 

The  Gases  on  the  subject  now  before  me,  are  very  numerous : 
it  is  not  however  necessary  to  go  through  *them  all ;  for  the  re-  [  *561  ] 
suit  of  them  is  stated,  by  Lord  Eldon^  in  the  clearest  and  most 
comprehensive  language,  in  the  Case  of  Trimmer  v.  Bayne,  where  the  ob- 
ject of  the  Gift  was  a  natural  Child.  Lord  Eldon^  in  that  Case  says : 
^^  The  Rule  is  settled  that,  where  a  Parent  or  a  Person  in  loco  Parentis^ 
gives  a  Legacy  as  a  Portion,  and,  afterwards,  upon  Marriage  or  any  other 
occasion  calling  for  it,  advances  in  the  nature  of  a  Portion  to  that  Child, 
that  will  amount  to  an  Ademption  of  the  Gift  by  the  Will ;  and  this  Court 
will  presume  he  meant  to  satisfy  the  one  by  the  other.  It  differs  from  the 
performance  or  satisfaction  of  a  Covenant  in  this,  that  the  Court  overlooks 
small  differences  in  the  circumstances  of  that  which  is  proposed  to  be  given, 
and  that  in  satisfaction  of  which  it  is  contended  to  be  given.  The  Court 
does  not  inquire  whether  the  Portion  by  the  Will,  is  entirely  and  absolutely 
to  the  Child,  or  what  is  afterwards  advanced  in  this  form,  a  Settlement  upon 
Marriage,  which,  not  being  a  performance  of  a  Covenant  or  satisfaction  of  a 
Debt,  yet  is  a  presumed  satisfaction  of  the  intended  Portion.'' 

In  Ex  parte  Pye^  which  came  before  the  same  learned  Judge  subsequent- 
ly to  the  Case  of  Trimmer  v.  Bayne,  his  Lordship  says  :  ''  I  may  state,  as 
the  unquestionable  Doctrine  of  the  Court,  that,  where  a  Parent  gives  a 
Legacy  to  a  Child,  not  stating  the  purpose  with  reference  to  which  he  gives 
it,  the  Court  understands  him  as  giving  a  Portion ;  and,  by  a  sort  of  artifi- 
cial Kule,  in  the  application  of  which  legitimate  Children  have  been  very 
harshly  treated,  upon  the  artificial  notion  that  the  Father  is  paying  a  Debt 
of  Nature,  and  a  sort  of  feeling  upon  what  is  called  a  leaning  against  double 
Portions,  if  the  Father  afterwards  advances  a  Portion  on  the 
^Marriage  of  that  Child,  though  of  less  amount,  it  is  a  satisfac-  [  *562  ] 
tion  of  the  whole  or  in  part ;  and,  in  some  Cases,  it  has  gone  a 
length,  consistent  with  the  principle,  but  showing  the  fallacy  of  much  of 
the  reasoning,  that  the  Portion,  though  much  less  than  the  Legacy,  has  been 
held  a  satisfaction,  in  some  instances,  upon  this  ground,  that  the  Father, 
owing  what  is  called  a  Debt  of  Nature,  is  the  Judge  of  that  Provision  by 
which  he  means  to  satisfy  it ;  and  though,  at  the  time  of  making  the  Will, 
he  thought  he  could  not  discharge  that  Debt  with  less  than  10,000/.,  yet, 
by  a  change  of  his  circumstances  and  of  his  sentiments  upon  that  moral 
Obligation,  it  may  be  satisfied  by  the  advance  of  a  Portion  of  6,0001." 
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Andy  in  a  subsequent  part  of  the  Judgment,  His  Lordship  says :  ^*  It  comes 
to  this  ;  that,  where  a  Fathet  gives  a  Legacy  to  a  Child,  the  Legacy,  coming 
from  a  Father  to  his  Child,  mast  be  understood  as  a  Portton,  though  it  is 
not  so  described  in  the  Will ;  and  afterwards  advancing  a  Portion  for  that 
Child,  though  there  may  be  slight  circumstances  of  difference  between  that 
Advance  and  the  Portion  and  a  difference  in  amount,  yet  the  Father  will  be 
intended  to  have  the  same  purpose  in  each  instance  ;  and  the  Advance  is, 
therefore,  an  Ademption  of  the  Legacy  ;  but  a  Stranger  giving  a  Legacy, 
is  understood  as  giving  a  Bounty,  not  as  paying  a  Debt :  he  must,  there« 
fore,  be  proved  to  mean  it  as  a  Portion  or  Provision  either  upon  the  face  of 
the  Will,  or,  if  it  may  be,  and  it  seems  that  it  may,  by  Evidence  applying 
directly  to  the  Gift  proposed  by  that  Will."  Lord  JSldon  then  says: 
^*  Upon  the  authority  of  Powel  v.  Cleaver^  unless  you  can  show  that,  at  the 
time  of  making  the  Will,  the  Testator  meant  to  give  a  Portion,  as  Parent  or 

as  standing  in  loco  Parentis,  and  meant  to  satisfy  that,  in  the 
[  *568  ]     whole  or  in  part,  by  the  subsequent  ^Advance,  ike  Court  is  not 

authorized,  by  the  artificial  Rules  of  Equity,  to  hold  it  a  satisfae* 

tion." 

Some  of  the  Cases  have  decided  that,  wherever  the  Party  who  has  made 
the  Provisions,  is  a  Parent  or  has  assumed  the  parental  character,  there 
slight  circumstances  of  difference  between  the  two  Provisions,  will  not  pre- 
vent the  presumption  that  the  second  Provision  was  intended  to  be  an 
Ademption  of  tbo  first :  but,  where  the  Party  who  has  given  both  the  Pro- 
visions,  neither  is  a  Parent,  nor  has  assumed  the  parental  character,  the 
Court  will  look  at  the  Provisions  for  the  purpose  of  seeing  whether  any  pre- 
sumption arises  from  complete  identity  of  purpose.  And,  if  we  look  at  the 
two  Provisions  in  the  present  Case  for  that  purpose,  we  shaH  find  that  they 
differ,  materially,  from  each  other.  It  is  true  that  both  Uie  Suras  are  the 
same  in  amount ;  but  the  10,0007.  given  by  the  Settlement,  was  charged 
only  on  the  Reversion  of  the  Stoainston  Estate,  and  might  have  been  never 
raisable  at  all ;  or  it  might  not  have  become  raisable  immediately  upon  the 
death  of  the  Survivor  of  Sir  John  and  his  Brother,  but  after  a  long  succes- 
sion of  Minorities,  which  have  endured  until  so  many  years  had  elapsed  that 
the  Portion  might  have  been  of  no  use,  either  to  the  Parties  to  the  Mar- 
riage, or  to  their  Children.  And  it  is  also  observable  that  the  Provision 
made  by  the  Settlement,  is  confined  to  the  Husband  who  was  a  Party  to  the 
Settlement,  und  to  the  younger  Children  of  the  then  intended  Marriage,  in 
case  there  should  be  more  than  one  Child :  whereas  the  Provision  made  by 
the  Will,  is  extended  to  any  Husband  that  Miss  Julia  might  marry,  who 
might  happen  to  survive  her,  and  to  all  the  Children  of  eveiy 
[  *664  ]    Marriage  that  she  might  contract.    And,  at  all  events,  "the  Pro- 
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vision  under  the  Will,  must  have  been  satisfied  k  part ;  because  t&eft 
must  have  been  some  Proceeds  to  arise  from  the  Stock  and  the  Bad- 
fitld  Broad  Oak  Estate :  so  that,  if  the  Reversion  had  never  come  into 
possession,  still  a  Fund  was  forthcoming  which  (as  the  Defendants*  Svid^M 
proves)  Sir  John  JBarrinfftan  himself  contemplated  woaM  be  sufficient  ti» 
satisfy  the  whole  of  the  6O,00OZ.  My  Opinion,  therefore,  is  that,  in  <9iiS 
Case,  all  presumption  of  satisfaction  arising  from  identity  of  purpose,  is  ex- 
cluded. And  I  am  confirmed  in  that  Opinion  by  the  Decision  in  Brown  v. 
Peck^  which,  certainly,  was  a  very  strong  Case  for  holding  that  the  Provis- 
ion by  the  Will  was  satisfied.  There  an  Unele^  by  his  Will,  had  given  to 
his  NUee  Eight  Dwelling-houses,  with  remainders  over,  and  two  Legates  of 
500Z.  each :  and  then  he  made  a  Settlement  on  the  Marriage  of  his  Niece, 
by  which  he  settled  One  of  those  Dwelling-houses,  togetfaer  with  Four  othwrs 
and  a  Sum  of  500f.,  upon  the  Husband  and  Wife,  successively,  and  the  Id- 
sue  of  the  Marriage :  and  Lord  Keeper  SenUy  was  of  opbion  that  fhe 
Settiement  made  by  the  Testator  on  his  NUee^  was  not  an  Adempiioo  or 
Satis&ction  of  the  Devises  and  Bequests  matle  to  her  by  the  Will. 

Great  Judges  have  entertained  different  notions  as  to  the  propriety  of  the 
Rule  of  this  Court,  that  satisfaction  may  arise  on  the  presumed  intention  of 
the  Donor.  Lord  Hardwiehe^  certainly,  did  not  approve  of  the  Sde. 
Lord  TkurhWj  in  Bebesse  v.  Mann  and  Powel  v.  Cleaver j  and  Lord  EUhn^ 
in  lihe  Gases  of  Trimmer  v.  Bayne  and  Ex  parte  Pye^  expressed  their  i» 
approbation  of  it.  Lord  Kenyon^  however,  and  Sir  John  Leach,  M*  B.^  ai 
appears  from  the  Five  Cases  m  2  Buss,  ft  Myl.,  approved  of  the 
Bule :  and  yet  one  would  have  thought  *that  the  circumstance  of  [  ^SBS-  ] 
having  Five  Cases  in  suooeasion  (a),  and  of  somewhat  coiaplicat* 
ed  circumstances,  arising  all  upon  the  Bule,  might  have  afforded  a  sort  of 
hint  that  the  Bule  tended  to  raise  questions,  and,  therefcNre,  was  not  a  verj 
convenient  one,  to  say  the  least  of  it.  My  Opinion  is,  upon  the  whole  view 
of  this  Case,  that  the  Defendants  have  not  made  out  a  Case  of  presmawl 
satisfaction :  and  the  consequence,  therefore,  is  that  Mr.  Powy$  a&d  his 
Child  are  entitled  to  have  both  the  Portions  raised. 


Eyidence  cannot  be  read,  even^on  behalf  of  an  Infant,  as  to  a  fieict  not  stated  in  the  Bill,  un- 
less it  is  pnt  in  Issne  by  his  Answer. 

Evidence  tendered  on  behalf  of  Sir  Richard  and  Lady  Simeon^  was  vm- 

(a)  The  Cases  alladed  to,  aie  WeaU  t.  Ric€,  2  Rnss.  &  Myl.  151 ;  Brooker  t.  AUm,  ibid. 
a70;  Cbnw ▼.  BottJM,  ibid,  sol  i  Z^  t.  Army,  ibid«  310 ;  Sh^Jd  y,  Tki  Earl  of  Omnutr^ 
ibid.  317.    All  these  Cases  did  not  oeonr,  in  sncoessioii  although  thej  aie  so  i«portad. 
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jected  by  The  Vice- Chancellor  on  the  ground  that  it  related  to  a  fact  which 
was  not  put  in  Issue  by  their  Answer. 

Mr.  Bethdl,  for  the  Defendant  their  Infant  Son  (who  had  put  in  the  usu- 
al Infant's  Answer),  contended  that  the  Evidence  was  admissible  on  behalf 
of  the  Infant.  But,  The  Vice- Chancellor  ruled  that  Eyidence  could  not  be 
read,  even  on  behalf  of  an  Infant,  as  to  facts  not  stated  in  the  Bill,  unless 
they  were  put  in  Issue  by  his  Answer  (6). 


-•-••- 


[  •566  ]  •Tatlob  v.  Pishee. 

1634  :  loth  March. — AUaehmaU.'-Practiee. 

The  Defendant's  Time  for  Answering  haying  expired,  the  Plaintiff's  Clerk  in  Court  gare  No- 
tice, on  a  Saturday,  that  he  must  Attach  the  Defendant  at  the  next  Private  Seal,  which  was 
on  Monday  following :  and,  on  that  day,  the  Plaintiff  sealed  an  Attachment.  On  the  same 
day,  the  Defendant,  not  knowing  that  the  Attachment  had  been  sealed,  applied  for  an  Order 
for  Time,  and  gave  Notice,  to  the  Plaintiff's  Clerk  in  Court,  that  he  had  done  so.  The  A^ 
tachment  was  discharged  without  Costs,  as  the  Defendant  had  used  doe  diligence  in  obtain- 
ing the  Order  for  Time. 

This  was  a  Town  Cause. 

On  the  9th  of  December  1833|  the  Defendant,  who  had  obtidned  all  the 
Orders  for  Time  to  Answer,  filed  a  Plea  to  the  whole  Bill,  for  want  of 'Par- 
ties. On  the  11th  the  PIainti£f  submitted  to  the  Plea,  and  obtained  an  Or^ 
der  to  amend,  and  amended  his  Bill  accordingly.  On  the  10th  of  Januaiy 
1834,  the  Defendant  obtained  an  Order  for  a  Month's  Tune  to  answer  the 
amended  Bill.  On  Saturday  the  8th  of  February,  the  Answer  not  havbg 
been  filed,  the  Plaintiff's  Clerk  in  Court  gave  Notice,  in  the  usual  manner, 
to  the  Defendant's  Clerk  in  Court,  that  he  must  attach  the  Defendant,  for 
want  of  Answer,  at  the  first  Private  Seal,  without  further  Notice.  The 
Plaintiff's  Clerk  in  Court,  having  receiYed  no  Notice  that  the  Defendant 
intended  to  apply  for  an  Order  for  Kme,  sealed  an  Attachment  on  Monday 
the  10th,  which  was  a  priYate  Seal-day.  On  the  morning  of  that  day,  the 
Defendant,  before  he  was  aware  that  the  Attachment  had  been  sealed,  pre- 
sented a  Petition,  at  the  Bolls,  for  Three  Weeks  Time,  and,  at  Two  o'clock 
on  the  same  day,  gave  Notice,  to  the  Plaintiff's  Clerk  in  Court,  that  he  had 
done  so. 

The  Defendant  now  moved  to  set  aside  the  Attachment,  for  irregu- 
larity. 

Sir  J?.  Sugden  and  Mr.    Widcefieldj  in  support    of  the  Motion,  said 

ib)  The  Infant  came  of  Age  on  the  8th  of  Febmarj  18S6 ;  and  afterward  s,  moved  for  leave 
to  put  in  a  new.  Answer,  &c    Sm  a  Report  of  the  Motion,  pa&l. 
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that  the  Defenflant:  had  used  due  diligence  *in  obtaining  the     [  *567  ] 
Order  for  Time,  and,  therefore,  the  Attachment  had  been  issued 
against  good  faith,  as  the  effect  of  the  Notice  given  on  the  8th  of  February, 
was  that  no  Attachment  would  be  issued  if  the  Defendant  used  due  dili- 
gence in  obtaining  an  Order  for  Time.     Barritt  y.  Barritt  (a).. 

The  Solteitar-G-entral  and  Mr.  Sharpe,  for  the  Plaintiff,  said  that  the  At- 
tachment had  not  been  issued  sooner  than  the  Notice  intimated ;  and  that 
the  Plaintiff,  before  he  issued  the  Attachment,  had  no  Notice  that  the  De- 
fendant intended  to  apply  for  the  Order  for  Time.    Eirkpatrick  v.  Metrs  (5) . 

The  Vice-chancellor  : 

The  effect  of  the  Clerk  in  Court's  Note  was  that  the  Plaintiff  would 
not  issue  an  Attachment  if  the  Defendant  used  due  dilgence  m  obtaining 
an  Order  for  Time.  The  day  after  that  on  which  the  Note  was  handed 
over,  was  Sunday.  The  Defendant  applied  for  the  Order  for  Time  on  the 
following  day.  Due  diligence,  therefore,  was  used  by  him  in  obtaining 
the  Order. 

Discharge  the  Attachment  without  Costs. 


•Hoy  v.  Master.*  [  •688  ] 

1S84:  14thMarch.— FF»8.— CbiM<riicfuwi.--2VM««. 

Testator  bequeathed  the  whole  of  his  Property  to  his  Wife,  for  her  life,  and  directed  that,  upon 
her  death,  One-third  should  deTolre  on  his  Daughter,  and  that  the  other  Two-thirds  should 
be  at  the  sole  and  entire  disposal  of  his  Wife,  trustiog  that,  should  she  not  marry  again  and 
hayo  other  Chilhren,  her  affection  for  their  Daughter  would  induce  her  to  make  the  Daughter 
her  principal  Heir.  The  Widow  died.'unmarried.  Held  that  she  took  an  absolute  Interest,  in 
the  Two-thirds,  under  the  Will. 

Shearman  Bird,  bj  his  Will  dated  the  3d  November  1828,  devised  as  fol. 
lows  :  "  I  do  hereby  will  and  bequeath  the  whole  of  my  Property,  Landed 
or  Personal,  Goods,  Chattels,  Effects,  &c.  of  all  and  whatsoever  description 
or  sort,  to  my  beloved  Wife  LouUa  Bird  far  iht  period  of  her  natural  life, 
and  then,  upon  her  demise.  One-third  of  the  sidd  Property  shall  devolve  on 
my  beloved  Daughter  Marian  Bird,  and  that  the  other  Two4Mrds  shall  be 
at  the  sole  and  entire  disposal  of  my  said  Wife  Louisa  Birdj  trusting  that, 
should  she  not  Marry  again  and  have  other  Children^  her  affection  for  our 
joint  Offspring  J  the  said  Marian  Bird,  wUl  induce  her  to  make  our  said 
Daughter  her  principal  Seir.^^  On  the  11th  of  November  1823  the  Tes- 
tator made  a  Codicil  in  the  following  words :  "  I  will  and  bequeath  that,  in 

(a)  a  Swans.  895.  (4)  AnU,  Vol,  H.  page  li.  *  Eae  Relatione. 
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t|i6  event  of  mj  ^fe  L.  Bird  djmg  before  I  do,  then  ^e  whole  of  my 
Property,  Goods,  Cbatteb  and  Effects  do  and  shall  devolve  to  and  be  at  the 
entire  disjpoBal  of  my  Daaghter  M,  Bird:  and  I  do  hereby  farther  will  and 
beqnealfh  that  if  my  said  Daaghter  M,  Bird  do  or  should  die  before  I  should 
die,  then  that  my  Property,  Goods,  Chattels  and  EflEects  of  whatsoever  na^ 
iue,  do  devolve,  and  I  do  hereby  bequeath  them  all  to  my  s^d  Wife  L. 
Birdf  for  her  sole  a&d  entire  disposi^,  to  will  or  devise  or  to  do  with  what- 
ever she  may  desire." 
[  *669  ]  rrhe  Testator  died  in  1826,  leaving  his  Widow,  and  his  Daagh- 
ter his  sole  Next  of  Kin  biro  surviving. 

The  Testator^s  Estate  consisted  of  Stock  in  the  Funds  and  other  Personal 
Property. 

In  1831,  the  Daughter  married  J.  B.  Hay.  In  1832  the  Widow  died, 
williDUt  having  married  again,  but  having  made  a  Will  by  which,  after  giving 
eeveral  Legacies,  she  gave  the  residue  of  her  Personal  Estate  to  Trustees, 
upon  certain  Trusts  under  which  her  Daughter  took  no  benefit. 

The  Bill  was  filed,  by  Mr.  and  Mrs.  Hojf^  against  the  Executors  of  the 
Testator  and  of  his  Widow,  charging  that  the  Bequest  in  the  Testator's 
Will  in  favour  of  his  Widow,  did  not  vest  in  her  an  absolute  Interest  in  Two- 
thirds  of  the  Testator's  Property,  but  gave  her  a  Life  Interest  therein,  with 
a  Power  of  Appointment  after  her  decease :  that  the  Widow's  Will  was  not 
an  ezereise  of  the  Power,  and  therefore,  upon  her  death,  the  Two-thirds 
vested  in  Mrs.  Hay  as  sole  Next  of  Kin  of  the  Testator :  that  the  Power  of 
Appointment  given  to  the  Wibow,  was  intended,  merely,  to  enable  her  to 
provide  for  any  Child  or  Children  that  she  might  have  in  case  of  her  maiv 
fjing  again,  and  a  Trust  was  reposed  in  her  that,  in  the  event  which  had 
happened,  the  whole  of  the  Property  comprised  in  the  Bequest  to  her,  should 
vest,  absolutely,  in  Mrs.  Hay. 

The  Bill  prayed  that  it  might  be  declared  that  Mrs.  Hay^  or  her  Husband, 
in  her  right,  became  entitled,  upon  the  Widow's  death,  to  the  whole  of  the 

Testator's  Property. 
[  •670  ]        •Sir  C.  WtthereU  and  Mr.  pardon,  for  the  Plamtifis,  cited 
BeUh  V.  S^fmour  (a) ;   Fi$h€r  v.  Bank  of  England  (6)  ; 
NmnoA  v.  Harton  (e). 

Sir  jE.  Sugden  and  Miv  IT.  Lawnde9  appeared  for  the  Defendants ; 
but, 

The  Viu^Chanetlhr^  without  hearing  them,  declared  that  the  Two^hirda 
Sraed  by  the  Widow's  Will. 

(a)  4  Rum.  263.  (6)  13  Vcs.  Ill  cUed.  (c)  7  Vea.  891. 
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Yandibst  V.  Fynmokb. 

1834 :  27th  March.— Prototo  Duty. 

A  Testator  gave  to  jf .  a  Power  to  dispose,  by  her  Will,  of  5,000{.,  part  of  his  Estate,  on  which 

Probate  Duty  was  paid.    A.  exercised  the  Power  by  her  Will :  Held  that  Probate  Duty  was 

not  again  payable  in  respect  of  the  5,000/. 

George  Vandiest,  by  his  Will  dated  the  12th  of  February  1811,  devis- 
ed the  residue  of  his  Property  to  Trustees,  in  Trust,  out  of  the  Interest, 
Dividends  or  Annual  Produce  thereof,  to  pay,  to  Ann  Hart^  an  Annuity  of 
l,OOOZ.,for  her  separate  use  for  her  life;  and  then  proceeded  as  follows: 
^^  I  moreover  empower  the  said  Ann  Hart  to  dispose  of  and  bequeath  Uie 
£,0002.,  or  any  part  thereof,  out  of  my  Effects,  by  her  Will  duly  executed, 
to  any  Person  or  Persons,  and  in  such  manner,  and  under  such  conditions 
as  she  shall,  by  her  said  Will,  think  proper  :  and  my  said  Executors  shall, 
out  of  my  Effects,  pay  the  said  Sum,  or  any  part  thereof,  accordingly  in 
Tirtue  of  such  Will." 

The  Testator  died  on  the  17th  of  April  1814 :  and  Probate  Duty  was 
paid  in  respect  of  his  Estate. 

*Ann  Hart  died  on  the  10th  of  January  1831,  having,  by     [  *571  ] 
her  Will,  disposed  of  the  5,0002.  in  pursuance  of  the  Power 
given  to  her  by  the  Will  of  the  Testator. 

In  calculating  the  Probate  Duty  payable  in  respect  of  her  Personal  Es* 
tate,  her  Executor  considered  that  no  Duty  was  payable  in  respect  of  the 
5,000{.,  and,  therefore,  her  Personal  Estate  and  Eflbcts  were  sworn  under 
800Z.,  and  Probaie  Duty  was  paid  thereon  accordingly.  The  Commissioners 
of  Stamps  having  required  the  Executor  to  pay  a  further  Duty  in  respect 
of  the  5,000Z.  on  the  authority  of  Palmer  y.  WUtnwre  (a),  and  The  AUor- 
wy^Qeneral  v.  Stc^  (£),  the  Executor  presented  a  Petition  in  this  Cause 
(which  was  instituted  for  the  administration  of  the  Testatrix's  Estate)  pray* 
ing  either  that  a  sufficient  Portion  of  the  Funds  in  the  Cause  might  be  sold 
for  payment  of  the  additional  Probate  Duty,  or  that  the  Petitioner  might  be 
at  liberty  to  defend  any  Suit,  Action,  or  other  Proceeding  which  might  be 
brought  against  him  for  Payment  thereof. 

Mr.  Stuart  for  the  Petitioner. 

Mr.  Stinton  for  the  Appointees  of  the  5,000{. 
The  Yics-Chancellob  : 

Tlie  Cases  relied  on  by  the  Commissioners  of  Stamps,  do  not  apply  ;  for, 
in  those  Cases,  the  Powers  were  created  by  Deed.  Here  the  Power  was 
^ven  by  the  Will  of  the  original  Testator,  and  the  Appointees  take  as  if 
they  had  been  named  in  his  Will. 

(a)  Ante,  YoL  6.  p.  17^.  -  (&)  1  Cromp.  &.Mees.  134. 
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[  *572  ]         ^Notwithstanding  The  Attorney-General  does  not  appear  on 
this  Petition,  the  point  is  so  dear,  that  I  do  not  think  it  necessa- 
ry to  send  a  Case  for  the  Opinion  of  the  Court  of  Exchequer ;  but  I  shall 
make  an  Order  according  to  the  second  alternati?e  of  the  Prayer. 


SWALB  y.  MiLlfBR. 

1834 :  9th  ApriL— Oetftlor'j  SuiL'-Costs. 

Bj  the  Decree  on  farther  Directions,  in  a  Creditor's  Suit,  the  Costs  of  all  Parties  were  direct- 
ed to  be  taxed  as  between  Solicitor  and  Client,  and  paid  ont  of  a  Fand  in  Court  The  Fnnd 
proving  insufficient  to  pay  the  Costs,  the  Defendants,  the  Heir  and  Administrator  of  the 
Debtor,  petitioned  to  be  paid  their  Costs,  in  the  first  instance.  But  the  Court  directad  the 
Fund  to  be  divided  amongst  all  the  Parties,  in  proportion  to  their  Costs. 

This  was  a  Creditor's  Suit  against  the  Heir  and  Administrator  of  the 

m 

Debtor,  who  had  been  a  Trader. 

By  the  Decree  on  further  Directions,  it  was  ordered  that  the  Costs  of  all 
Parties  should  be  taxed,  as  between  Solicitor  and  Client,  and  paid  out  of 
the  Sum  of  354Z.  Three  per  Cents,  standing  in  the  name  of  the  Accountant- 
General  in  Trust  in  the  Cause.  The  Costs  were  taxed  accordingly ;  the 
Plaintiffs'  at  3042.,  and  the  Defendants'  at  2802.  The  Stock  was  sold  and 
produced  8152.  only. 

The  Defendants  presented  a  Petition  stating  that  the  815Z.  not  being  suf- 
ficient to  pay  the  whole  of  the  Costs,  the  Accountant-General  was  unable  to 
pay  such  Costs  pursuant  to  the  Order,  and  that  he  could  not  pay  any  part 
of  such  Costs  without  the  further  Order  of  the  Court :  that  the 
[  •STS  ]     Petitioners  were  advised  that  they  were  •entitled  to  hare  their 
Costs  paid  out  of  the  8151.,  in  the  first  instance.    The  Petition 
prayed  that  the  Costs  of  the  Petitioners  might  be  paid  out  of  the  8152., 
and  that  the  residue  of  that  Sum  might  be  paid,  to  the  Plaintiffs,  on  ac- 
count of  their  Costs* 

Mr.  Barber y  in  support  of  the  Petition,  relied  on  Taung  v.  Uverest  (a). 

Sir  S.  Sugden  and  Mr.  Jacob  appeared  for  the  Plainti%. 
The  Vicb-Chancellob  : 

I  cannot  grant  the  Prayer  of  the  Petition.  The  Order  on  further  Direc- 
tions, directed  the  Costs  of  all  Parties  to  be  paid :  and  I  cannot  vary  that 
Order.  All  that  I  can  do  is  to  direct  a  reference  to  the  Matter  to  divide 
the  Fund,  amongst  all  the  Parties,  in  proportion  to  their  Costs. 

(a)  1  Rnss.  &  Myl.  426. 
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MUBBAY  V.   LaWFOKD,   ChITTY  AND   CUTTTJMPAUCUM  ArNACHELLA 

MOODILUR. 

1834:  15th  ApriL — Praetiee. — Commisnon  to  examine  WUneueB. 

ComxniMion  to  ezamixifl  Witnesses  at  Madras,  directed  to  the  Judges  of  the  Supreme  Court 
there. 

The  Plaintiff  had  obtidned  a  Commission,  in  the  usual  terms,  for  the  Ex- 
amination of  Witnesses  in  Scotland  and  at  Madras.  He  now  moved  that  a 
Writ  in  the  nature  of  a  Mandamus  or  Commission  to  the  Chief  Justice  and 
Judges  of  the  Supreme  Court  of  Judicature  at  Madras^  for  the  Examination 
of  Witnesses  in  the  Cause,  might  be  issued,  and  that  the  same 
might  be  executed,  and  that  such  Examination  might  be  ^returned  [  *574  ] 
pursuant  to  the  Statutes  in  that  behalf  made  and  provided  (a). 

The  Motion  was  supported  by  Affidavits  made  by  the  Plaintiff  and'  other 
Persons,  stating  that  the  Cause  was  at  issue :  that  the  Plaintiff  had  theo 
living  in  India^  where  the  subject  matter  of  the  Cause  arose,  several  most 
material  Witnesses  to  examine  on  his  behalf,  particularly  at  Madras  and 
within  the  Presidency  of  Madras,  and  particularly,  as  the  Plaintiff  had 
been  informed  and  believed,  one  Narso  Naie,  William  Harris,  &c.  &c. : 
that  a  very  considerable  portion  of  the  Evidence  necessary  to  establish  his- 
Case,  was  to  be  obtained  from  Witnesses  resident  in  India :  that,  from  Ad- 
vices which  he  had,  within  the  last  few  days,  received  from  India, 
he  believed  that  most  of  his  material  Witnesses  *would  refuse  to  [  *575  ] 
be  examined  before  the  Commissioners  already  appointed  under 
the  Order  of  the  Court  for  that  purpose,  unless  compelled  so  to  do,  in  con- 
sequence  of  The  Hast  India  Company  being  interested,  in  the  event  of  the 
Cause,  adversely  to  the  Plaintiff:  that,  as  he  had  been  informed  and  believ- 

(a)  Bj  18  Geo.  3,  c  69,  s.  44,  it  is  Enacted  that  when  and  as  often  as  the  East  India  Com- 
pany or  any  Person  or  Persons  whatsoever,  shaU  commence  and  prosecute  any  Action  or  Suit 
in  Law  or  Equity,  for  which  Cause  hath  arisen  or  shall  hereafter  arise  in  India,  against  any 
other  Person  or  Persons  whateyer,  in  any  of  His  Majesty's  Courts  at  WeMtminster,  it  shall  be 
lawful  for  such  Courts  respectively,  upon  Motion. there  to  be  made,  to  provide  and  award  such 
Writ  or  Writs,  in  the  nature  of  a  Mandamus  or  Commission,  to  the  Chief  Justice  and  Judges 
of  the  Supreme  Court  of  Judicature  at  Fortwilliam  or  the  Judges  of  the  Mayor's  Court  at 
Madras,  Bombay,  or  BencooUn,  as  the  Case  may  require,  for  the  Examination  of  Witnesses ; 
and  that  such  Examination  being  duly  returned,  shaU  be  allowed  and  read,  and  shall  be  deem- 
ed good  and  competent  Evidence  at  any  Trial  or  Hearing  between  the  parties  in  such  Cause  or 
Action,  in  the  same  manner,  in  all  respects,  as  if  the  several  directions  thereinbefore  prescribed 
and  enacted  in  that  behalf,  were  again  repeated.  By  87  Qeo.  3,  c.  142,  s.  11,  the  powers,  ftc^ 
of  the  Blayor's  Court  at  Madras^  were  transferred  to  the  Recorder's  Court  *,  and,  by  39  &  40 
Geo.  3,  c.  79,  s.  5,  to  the  Supremo  Court  of  Judicature  at  Madras.  The  above  was  the  first 
application  for  a  Commission  that  was  made  under  any  of  the  Acts  referred  to. 
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ed,  the  Commissioners  already  appointed  would  have  no  power  of  compelling 
Witnesses  to  attend  to  be  examined  under  the  said  Commission,  or  to  order 
the  production  of  any  Documents  on  the  execution  thereof;  and  he  believed 
that,  unless  a  Commission  were  issued  to  the  Chief  Justice  and  Judges  of 
the  Supreme  Court  at  MadrM  for  the  Examinatioa  of  hi9  Witnes&es  there, 
in  pursuance  of  the  Act  of  Pariiament  in  that  ease  made  and  provided,  he 
should  be  unable  to  obtain  the  Evidence  of  his  Witnesses  or  the  production 
of  Documents  in  India  necessary  for  the  establishment  of  his  Case :  and 
that  he  was  advised  and  believed  that  he  could  not  safely  proceed  to  a  hear- 
ing of  his  Cause,  without  the  Testimony  of  the  Winesses  before  named. 

Sir  ^.  Sugden  and  Mr.  WUliama  for  the  Plaintiff. 

Mr.  Kniffht  and  Mr.  JUoyd  for  the  Defendants,  said  the  Plaintiff  had  al- 
ready obtained  an  Order  for  a  Commission  to  examine  Witnesses  in  India^ 
and  that,  if  the  Motion  were  granted,  the  Order,  so  far  as  it  related  to  that 
Commission,  must  be  discharged. 

The  Vice  Chancellor  dbcbarged  so  much  of  the  previous  Order  as  direct- 
ed Commissions  to  issue  for  the  Examination  of  Witnesaea  in  India^  and 
ordered  that  a  Writ  in  the  nature  of  a  Mandamus  or  Commission  to  tht 
Chief  Justice  and  Judges  of  the  Supreme  Court  of  Judicature 
[  *576  ]  at  MadraSj  for  the  Examination  of  Witnesses  in  *tho  Cause, 
should  be  issued,  and  that  the  same  should  be  executed  and  such 
Examination  be  returned  according  to  tiie  Statutes  in  that  behalf  made 
and  provided  :  that  Publication  should  be  enlarged  until  the  return  of  the 
Commission :  and  that  the  Costs  of  the  Application  should  be  Costs  in  the 
Cause. 


Gkoves  t;.  Perkins. 
Groves  v,  Clarke. 

1834  :  18th  k  19th  April. — Deed. — Fraud. — Inadequacy  of  Coneideration. 

▲  Wife,  who  had  beea  deserted  by  her  HasbAnd,  became  entitled  to  a  Share  of  an  Intestate*8 
Property,  amounting  to  3,609/.  The  Husband,  whilst  he  wot  ignorant  of  the  Amount  of  the 
Share  assigned  it  in  Trust  for  his  Wife  and  Children,  subject  to  the  payment  of  10s.  a  week, 
to  himself  for  his  life.  Although  the  Deed  recited  that  the  Intestate^s  Estate  was  yery  con- 
siderable, yet,  as  the  Administrators,  who  were  the  Wife's  Brothers  and  Parties  to  the  Trams- 
action,  did  not  disclose  to  the  Husband  the  Amonnt  of  the  Share,  the  Deed  was  set  aside. 

In  1787  the  Plaindff  WUliam  Chroves  married  Sarah  Perkins.  There 
was  Issue  of  the  Marriage  Two  Danghtera,  namely,  Marjf^  who  afterwards 
married  IVumas  Salter  and  Mum,  who  afterwards  married  John  Clarke. 
In  1792,  the  Plain  tiff  deserted  his  Wife  and  Children,  and  oohabited  with  ano- 
ther Woman ;  and  he  had  ever  since  lived  seprate  from  tbemi  without  contrib- 
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Qting,  in  any  manner,  to  their  support.  Tho  Plaintiff  was  a  man  of  low 
and  irregular  habits,  and  had  been,  for  some  years,  principally  supported  by 
his  Brother  and  his  Family,  for  whom  he  worked,  and  whc,  as  one  of  thd 
Witnesses  deposed,  treated  him  more  like  a  Servant  than  as  one  of  the 
Family. 

In  August  1824  UUzabeth  ForteuB  a  Sister  of  Mrs.  Grovesj  died  Intetf 
tate  leaving  James  Perkins^  Samuel  Perkine^  Margaret  Per* 
kins  and  Mrs.  Graves j  •her  Brothers  and  Sisters,  her  Next  of  [  •STT  ] 
Kin.  James  and  Samtul  Perkins  took  out  Administration  to  the 
Intestate.  Mrs.  Qroves^s  Share  of  the  Intestate's  Property  amounted  to 
8,609?.  In  January  1827,  Samuel  Orovts^  the  Plaintiff's  Brother,  wrote 
a  Letter  to  Mra.  Salter^  which,  after  stating  the  Plaintiff  to  be  in  very  ifh 
digent  circumstances,  concluded  as  follows :  ^^  Your  Father  has  been  inform* 
ed  (how  correctly  I  cannot  say)  that  he  can  claim  your  Mother's  Share  of 
the  late  Mrs.  Porteus*s  Property.  His  relations,  generally,  would  decline 
assbting  him  in  such  a  Claim,  conscious  that  he  is  not  a  fit  Person  to  possess 
a  large  Sum  of  Money,  and  that  it  would  be  more  reasonable  that  be  should 
receive  a  regular  and  voluntary  Allowance  from  his  Children.  But,  if 
something  riionld  not  be  contributed  voluntarily,  he  may  be  driven  to  some 
course  (supposing  the  Statement  correct)  which  may  be  annoying :  and  I 
now  make  the  following  Suggestion :  that  you,  or  some  of  your  Family, 
shall  agree  to  give  your  Father  a  weekly  Sum,  during  his  life  ;  and  my* 
self.  Sons  and  Relations,  by  whom  he  has  been,  as  yet,  in  some  degree 
assisted,  will  use  whatever  influence  we  possess  to  cause  him  to  do  what 
may  be  proper  to  release  your  Family  from  any  future  Claims  on  his  part." 
Shortly  after  the  date  of  this  Letter,  it  was  arranged  (as  the  Answers  al« 
leged)  between  Samuel  OraveSj  on  behalf  of  the  Plaintiff,  and  Jams*  and 
Samuel  Perkins^  on  behalf  of  Mrs.  Oroves  that  Vis.  a  week  should  be  paid 
to  the  Pluntiff,  during  his  life,  out  of  Mrs.  Qrweifs  Share  of  Mrs.  Porteus*s 
Estate,  atkd  that  the  Residue,  and  all  other  Property  to  which  Mrs.  Oroves 
might,  at  any  time,  become  entitled,  should  be  assigned,  for  the  benefit  of 
herself  and  her  Daughters,  in  the  manner  after  mentioned ;  and  that  James 
and  Samuel  Perkins  should  procure  a  proper  Deed  to  be  pre- 
pared *for  carrying  the  arrangement  into  effect.  James  Perkins  [  *  678  ] 
gave  instructions  for  the  Deed  to  his  Solicitor ;  and  a  Draft  was 
prepared  and  sent  to  him  for  the  purpose  of  being  explained  to  the  Parties 
interested :  and,  on  the  27th  of  October  1827,  the  Plaintiff,  accompanied 
by  one  Jonssj  a  Grocer,  attended  at  the  Solicitor's  Office,  and  the  Deed 
was  then  read  over  and  explained  to  them,  and  the  Plaintiff  executed  it. 
The  PIttntiff,  however,  had  no  professional  Adviser,  nor  was  he  infcMVied* 
of  the  Amount  <tf  his  Wife's  Share  of  the  Intestate's  Property. 

Vol.  VI.  101 


680  OASES  IN  OHANOERT. 


1834, — GroYes  v.  Perkins, 


The  Deed  was  dated  the  27th  of  October  1827  ;  and,  after  reciting  the 
Marriage  of  the  Plaintiff  and  his  Wife,  and  that  there  was  Issue  of  the  Mar- 
riage two  Daughters ;  and  that,  in  October  1792,  the  Plaintiff  left  his  Fam- 
ily, and  had  since  continued  to  live  separate  from  them,  and  that  his  Wife 
had,  since  her  separation  from  her  Husband,  maintained  herself  and  her 
Children  without  receiving  any  assistance  from  her  Husband ;  that  Mrs. 
PorteuB  died  in  August  1824,  Intestate,  being,  at  her  death,  possessed  of 
very  considerable  Personal  Estate,  leaving  Mrs.  Oroves,  James  Perkifu^ 
Samuel  Perkins  and  Margaret  Perkins  her  next  of  Kin,  and,  as  such,  enti- 
tled to  her  Personal  Estate ;  that,  on  the  25th  of  October  1824,  Letters  of 
Administration  to  the  Intestate  were  granted  to  James  and  Samud  Perkins 
by  the  Prerogative  Court  of  Canterbury  and  the  Consistory  Court  of  Ches- 
ter ;  that  the  Plsdntiff  had  proposed,  and  his  Wife  had  agreed  that  hia 
Wife's  distributive  Share  of  the  Intestate's  Personal  Estate  and  Effects,  and 
all  other  the  Personal  Estate,  Monies  and  Effects  of  or  to  which  the  Plain- 
tiff and  his  Wife,  in  her  right,  were  possessed  or  entitled,  should 
[  *579  ]  be  assigned  to  Price  Williams  and  ^Margaret  Perkins^  upon  the 
Trusts  after  declared,  and  that  all  the  Personal  Estate  and  Effects 
which  should  thereafter  belong  or  come  to  Mrs.  OroveSy  or  to  the  Plaintiff 
in  her  Bight,  should  be  settled  upon  the  same  Trusts :  It  was  witnessed  that 
the  Pluntiff  and  his  Wife  did  Assign,  to  the  Trustees,  the  before-mentioned 
Share  of  the  Intestate's  Estate,  and  all  other  the  Personal  Estate,  Monies 
and  Effects  of  or  to  which  the  Plaintiff  and  his  Wife  in  her  Bight,  or  the 
Plaintiff  in  the  same  Bight,  were  or  was  possessed  or  entitled,  in  Trust  to 
lay  out  the  same  upon  the  Securities  therein-mentioned,  and,  out  of  the  In- 
terest and  Dividends,  to  pay  to  the  Plaintiff,  for  his  life,  the  weekly  Sum  of 
10s.,  and,  subject  thereto,  to  stand  possessed  of  the  Trust  Premises  in  Trust 
for  such  persons  as  Mrs.  Oroves  should,  by  Deed  or  Will,  appoint,  and,  in 
default  of  such  Appointment,  in  Trust  for  the  separate  Use  of  Mrs.  Chraves^ 
for  her  life,  and,  after  her  decease,  in  Trust  for  Mrs.  Salter  and  Mrs.  Olarke 
their  Executors,  &c.,  equally,  as  Tenants  in  Common. 

The  Bill  was  filed  in  February  1832,  against  James  and  Samud  PerkinSj 
the  Trustees  of  the  Deed,  and  Mrs.  droves  and  her  Children,  alleging  that 
the  Deed  had  not  been  perused  by  any  Solicitor  on  the  Plaintiff 's  behalf, 
that  it  had  been  executed  by  him  for  a  grossly  inadequate  Consideration, 
and  when  he  was  in  distressed  circumstances  and  ignorant  of  the  amount  of 
his  Wife's  share  of  the  Intestate's  Property,  which  he  had  only  lately  dis- 
covered, and  that  his  execution  was  procured  by  the  fraud  and  imposition  of 
the  Defendants ;  and  praying  a  Declaration  to  that  effect  and  that 
[  *680  ]  the  Deed  was  executed  by  him  whilst  he  was  ignorant  of  *the 
amount  of  his  Interest  m  the  Intestate's  Estate  and  for  an  inade- 
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quate  Consideration  ;  and  that  the  Deed  might  be  delivered  up  and  cancel- 
led and  that  his  Wife's  share  might  be  paid  to  him,  he  being  willing  to  settle 
upon  her  snch  Portion  of  it  as  to  the  Court  should  seem  just. 
The  Solicitor' 0-eneral^  and  Mr.  Spence^  for  the  PlaintiflF: 

The  Deed  was  prepared  by  the  Solicitor  of  James  Perkins^  who  was  Mrs. 
Oroves^a  Brother ;  and  he  gave  the  Instructions  for  it ;  therefore,  the  pro- 
posal could  not  be  said  to  have  como  from  the  Plaintiff,  as  the  deed  recites. 
The  Plaintiff,  when  he  executed  the  Deed,  was  in  distressed  circumstances 
and  utterly  ignorant  of  his  Bights.     It  appears,  by  Joneses  Evidence,  that 
he  was  asked  to  accompany  the  Plaintiff  to  the  SoUcitor's  Office,  for  the 
purpose,  merely,  of  seeing  that  the  10«.  a  week  were  secured  to  the  Plain- 
tiff.    Nothing  was  said  as  to  whether  the  Arrangement  was  a  provident  one 
or  not,  on  the  Plaintiff's  part,  nor  ^as  he  then  informed  of  his  Bights  or  of 
the  amount  of  his  Wife's  share.      In  Chrdon  v.  Gordon  (a)  Lord  Mdon 
says :  ^^  I  lay  out  of  the  Case  the  question  of  Consideration ;  and  I  think 
myself  justified,  by  the  authority  of  Conn  v.  Cann  and  other  Decisions,  in 
holding  that,  if  a  dispute  arises  relative  to  the  legitimacy  of  Children  ;  and 
the  members  of  the  Family,  to  maintain  their  character  in  the 
world,  arrange  their  rights  among  themselves,  if  the  matter  is  •ful-     [  •SSI  ] 
ly  before  them,  their  Agreement  will  not  be  disturbed  because  it 
is  founded  on  a  supposition  which  imputes  the  character  of  legitimacy  to 
to  the  illegitimate,  or  illegidmacy  to  the  legitimate  ;  but  then  there  must 
not  only  be  good  faith  and  honest  intention,  but  full  disclosure  ;  and,  without* 
full  disclosure,  honest  intention  is  not  sufficient." 

Sir  H.  Suffden  and  Mr.  Sharpe,  for  the  Defendants : 

The  Deed  recites  that  the  Plaintiff  had  deserted  his  Wife  and  Family  ; 
that  Mrs.  Porteus  died  possessed  of  very  considerable  Personal  Estate,  and 
leaving  the  Plaintiff's  Wife  and  Three  other  persons  her  next  of  Kin  ;  and 
ihat  the  Plaintiff  had  proposed  and  his  Wife  had  agreed  that  her  Share  of 
Mrs.  Porteus* s  Estate  should  be  assigned  to  the  Trustees  on  the  Trusts  of 
the  Deed.  It  appears  also,  by  the  Letter  which  Samud  droves  wrote  to 
Mrs.  Salter,  that  the  proposal  for  the  Arrangement  came  from  his  own  Fam- 
ily. The  Evidence  shows  that  the  Plaintiff  was  a  person  of  dissolute  habits 
and  not  fit  to  be  trusted  with  Money,  and  that  he  was  treated,  by  bis  Bro- 
ther and  his  Family,  more  as  a  Servant  than  as  an  equal.  No  Evidence 
has  been  given  to  show  that  there  was  any  concealment  or  misrepresentation 
on  the  part  of  the  Defendants,  or  that  the  Plaintiff  was  ignorant  of  his 
Bights.     As  the  Deed  states  that  Mrs.  Porteus* s  Property  was  very  consid- 


(a)  3  Swans.  400,  see  477.    Sto  also  iHd.  79. 
*  Sir  C  Pfpyt. 
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imble,  the  Plaintiff  was  bound  to  inquire  what  was  the  amount  of  it.     Lord 

Brayhroke  r.  Imhip  (bj. 
[  *582  ]         The  Rule  of  this  Court  is  that,  if  a  man  abandons  'his  Wife, 

be  is  not  entitled  to  anj  Interest  in  her  Property.  Watkyns  v. 
Waikyns  (e)  ;  Wright  v.  Marley  (d)  ;  EllioU  v.  Corddl  (e)  :  Aguilar  v. 
Aguilar  (/).  As  the  Plaintiff  owed  a  high  moral  obligation  to  his  Wife 
iud  Family,  whom  he  had  abandoned,  there  was  nothing  to  prevent  his  mak- 
ing a  Settlement  of  his  own  Property,  and  much  less  of  his  Wife's,  on  her 
«nd  his  Children.  If  a  Woman,  on  her  second  Marriage,  makes  a  Settle* 
ment  on  the  Children  by  her  first  Marriage,  it  is  settled  that  it  is  a  transae- 
tion  that  cannot  be  impeached  even  by  a  Purchaser  for  valuable  considera- 
tion. Although  this  Court  will  not  enforce  an  Agreement  without  Conrider- 
ation,  yet  it  will  enforce  an  Agreement  in  favour  of  a  Wife  and  Children. 
Here,  however,  the  Contract  is  not  in  fieri^  but  has  been  actually  complet- 
ed ;  and,  if  there  had  not  been  any  pecuniary  Consideration  whatever  for 
ihe  Settlement,  it  would  have  been  unimpeachable.  The  Transaction  waa 
Soever  pretended  to  be  a  Purchase :  the  10^.  a  week  were  reserved  out  of 
the  Fund  ;  and,  if  the  Plaintiff  had  released  every  shilling  of  the  Property, 
ft  would  have  been  a  Transaction  which  this  Court  must  have  upheld. 
The  Vice  Chanckllob  : 

The  Plaintiff  married  the  Defendant  Sarah  Groves  in  1787.     In  1792  he 

deserted  her  and  her  Children,  and  never  afterwards  contributed  to  their 

»llupport.    Mrs.  Qrove^y  as  appears  by  the  Evidence,  has  lived^  with  and  been 

supported  by  her  Brothers  ever  since  her  separation  from  her 
[  *583  ]     Husband,  and  her  conduct  has  been  ^irreproachable.     In  1824 

Mrs.  Parieug  died  Intestate,  leaving  Mrs.  Chrove$  and  Jamesj 
jSamud  and  Margaret  PerkiiMj  her  Brothers  and  Sisters  her  Next  of  Kin ; 
and  the  two  Brothers  administered  to  their  deceased  Sister.  In  October 
1827  a  Deed  was  executed  which  the  Bill  seeks  to  set  aside.  That  Deed 
ire  cites  &c.  [His  Honor  here  stated  the  Recitals  of  the  Deed,  and  the  Al- 
legations in  the  Bill.]  This  is  the  Case  of  Fraud  made  by  the  Bill ;  but 
there  is  no  Evidence  whatever  in  support  of  it.  The  Consideration,  howev- 
er, for  which  the  Plaintiff  executed  the  Deed,  is  very  small ;  and  the  ques* 
tion  is. whether,  adverting  to  the  nature  of  the  Transaction,  there  was  that 
disclosure  made  to  the  Plaintiff  which  he  was  entitled  to  have.  The  Ad- 
ministrators do  not  allege,  in  their  Answer,  that  they  stated  to  the  Plaintiff 
what  was  the  amount  of  the  Intestate's  Property  or  of  his  Wife's  Share  of 
it ;  nor  is  there  any  Evidence  to  that  effisct.  The  Deed,  it  is  true,  recites 
that  Mrs.  PorteuB  was,  at  her  death,  possessed  of  very  considerable  Person- 

h)  8  Ym.  417,  tie  4M\.  (e)  S  Atk.  96.  *  {d)  U  Yes.  IS. 

(#)  a  Bfadd.  Ut.  (/)  Bnd,  414,  fee  1  Boper  on  Hns.  and  Wife,  277. 
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itl  Estate  ;  but  I  do  not  think  that  that  was  a  soflEicient  disclosure.  And, 
though  there  was  not  that  Fraud  in  the  Transaction  which  the  Plaintiff  has 
charged,  yet,  as  the  Administrators  withheld  from  him  the  knowledge  of  the 
amount  of  his  Wife's  Share,  there  was  that  non-disclosure  of  a  material  fact 
which  compels  roe  to  say  that  the  Deed  cannot  stand.  As,  however,  the 
Plaintiff  has  charged  the  Defendants  with  a  Fraud  which  they  never  prac- 
tised, I  shall  set  aside  the  Deed  without  Costs.  Mrs.  Groves  and  her 
Daughters  roust  have  their  Costs  out  of  the  Fund  ;  and  it  must  be  referred 
to  The  Master  to  approve  of  a  proper  Settlement. 


DecrBe.~~Parent  and  Child, 

In  a  Suit  bj  a  Husband  against  his  Wife  and  Children,  (whom  be  had  deserted),  respecting 
the  Wife's  Share  in  an  Intestate's  Estate,  the  Decree  referred  it  to  The  Master  to  approve  of 
a  proper  Settlement  on  the  Wife,  with  libcrtj  to  all  Parties  to  laj  Proposals  before  The 
Master,  Before  the  Report  was  made,  the  Wife  died.  Held  that  the  ChUdren  were  entitled 
to  the  benefit  of  the  Decree. 

•The  Decree,  as  drawn  up,  referred  it  to  The  Master  to  ap-  [  •584  ] 
prove  of  a  proper  Settlement  on  Mrs.  Q-roves^  (without  mention- 
ing her  Children),  and  any  of  the  Parties  were  to  be  at  liberty  to  lay  pro- 
posals before  The  Master  for  such  Settlement.  Mrs.  droves  died  before 
The  Master^s  Report  was  made.  The  Plaintiff  took  out  Administration  to 
her,  and  afterwards  filed  a  Supplemental  Bill  against  his  Children,  claiming 
the  whole  of  his  late  Wife's  Share  of  the  Intestate's  Property. 

The  Supplemental  Suit  was  heard  before  The  M.  R.  on  the  I8th  of  April 
1836,  when  His  Lordship  declared  that  the  Children  were  entitled  to  the 
benefit  of  the  Decree,  and  referred  it  to  The  Master  to  approve  of  a  Set- 
tlement, 

Mr.  Spence  and  Mr.  Dixon  for  the  Plaintiffs. 

Mr.  Pemberton  and  Mr.  Sharpe  for  the  Defendants. 


•Davies  t;.  GooDHBW.  [  •SSS  ] 

1S34 :  19th  and  23d  April— Q^averstbn. 

By  a  Marriage  Settlement,  the  Husband  covenanted  to  Pay,  to  the  Trustees,  1,200/.  in  Trust, 
with  the  consent  of  the  Husband  and  Wife  and  not  without,  to  lay  it  out  in  the  purchase  of 
Lands  in  Fee,  or  for  long  Terms  of  Tears,  or  of  Copyhold  or  Cnstomary  Tenure,  and  to 
settle  the  same  on  the  Husband  for  life,  without  Impeachment  of  Waste :  remainder  to  tba 
Wife,  for  life,  in  bar  of  Dower,  remainder  to  the  use  of  the  Children  of  the  Marriage  as  the 
Husband  and  Wife  ar  the  suryiror  of  them  should  appoint,  and,  in  default  of  Appointmenti 
to  the  Use  of  all  the  CbUdren  of  the  Marriage  in  Tail.    The  1,2001.  wm  inyeited  in  the 
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Fands,  and  so  remainod,  with  the  acqaiescence  of  the  Hesband  and  Wife.  There  was  one 
Child  of  the  Marriage.  The  Wife  snnriyed  her  Hashand  and  afterwards  died.  Held  that 
the  Fund  ooght  to  be  considered  as  Personal  Estate. 

• 

By  the  Settlement  made  on  the  Marriage  of  the  Rev.  Edward  Daviei 
with  KaJtherine  Farr^  the  Grandfather  and  Grandmother  of  the  PlainUff, 
dated  the  2d  of  December  1788,  Edward  J)avie8  covenanted  that,  im- 
mediately on  the  solemnization  of  the  Marriage,  he  would  pay  to  Trastees, 
IfiOOl.  upon  Trust,  so  soon  as  conveniently  might  be,  with  the  joint  appro- 
hation  and  consent  of  himself  and  Katherine  Farr^  and  not  without j  to  lay 
out  the  same  in  the  purchase  of  Lands,  Tenements  or  Hereditaments  in  Fee 
Simple,  or  for  some  long  Term  or  Terms  of  Years  absolute  or  determinable 
on  lives,  or  of  Copyhold  or  Customary  Lands  of  Inheritance  in  possession 
in  Great  Britain,  and  to  settle  the  same  in  such  manner  as  to  enure  to  the 
use  of  or  in  Trust  for  himself  and  his  Assigns,  during  his  life,  without  Im- 
peachment of  Waste,  and,  after  his  death,  to  the  use  of  or  in  Trust  for 
Katherine  Farr  and  her  Assigns,  during  her  life,  for  her  Jointuro  and  in 
bar  of  Dower,  and,  from  and  after  their  several  deceases,  then  to  the  use 
of  or  in  Trust  for  such  one  or  more  of  the  Children  or  Issue  of  the  Mar- 
riage, for  such  Estate  and  in  such  manner  as  Edward  Dames  and  Katherine 
FarTy  during  their  joint  lives,  and,  after  the  decease  of  either  of 
[  *586  ]     them,  as  the  ^survivor  should,  in  manner  therein  mentioned,  ap- 
point, and,  in  default  of  such  Appointment,  to  the  use  of  or  in 
Trust  for  all  and  every  the  Child  and  Children  of  the  said  Edward  Davies 
and  Katherine  Farr  to  be  begotten,  share  and  share  alike,  as  Tenants  in 
Common,  and  of  the  several  and  respective  Heirs  of  the  body  and  bodies  of 
all  and  every  such  Children,  and,  in  default  of  such  Issue,  as  to  one  Moiety, 
to  the  use  of  Edward  Davies^  his  Heirs,  Executors  or  Administrators,  and, 
as  to  the  other  Moiety,  to  the  use  of  Katherine  Farr^  her  Heirs,  Executors 
or  Administrators.    And  it  was  provided  that,  until  the  1,200{.  should  be 
laid  out  in  the  purchase  of  such  Lands,  ^  Tenements  and  Hereditaments  as 
aforesaid,  it  should  be  lawful  for  the  Trustees  to  lay  out  the  same,  or  such 
part  thereof  as  should  be  undisposed  of,  in  their  names,  in  some  one  or  more 
of  the  Public  Stocks  or  Funds,  or  to  lend  or  place  out  the  same  at  Interest, 
on  such  Security,  either  Real  or  Personal,  as  they,  with  the  consent  of 
Edward  Davies  and  Katherine  Farr^  should  approve  of,  with  power  to  vary 
such  Investment :  and  it  was  declared  that  the  yearly  Dividends,  Interest 
Produce  of  the  Securities  should  be  paid  to  and  received  by  such  Persons 
as  and  to  whom  the  Bents  and  Profits  of  the  Premises  so  to  be  purchased 
as  aforesaid,  should  belong  by  virtue  of  the  limitations  aforesaid. 
The  1,2001.  was  paid  to  the  Trustees,  and  was  invested  by  them  in  the 
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purchase  of  1.250/.  Four  per  Gents.  Edward  Davits^  the  Plaintiff 's  Father, 
was  the  only  Issue  of  the  Marriage.  Edtoard  Davies,  the  Grandfather, 
died  in  1812,  leaving  his  Wife  Katlterine  Davits  and  the  Plaintiff's  Father 
him  surviving,  but  without  having  concurred  with  his  Wife  in  making  anj 
appointment  of  the  Trust-Fund. 

*One  of  the  Trustees  having  died,  the  Fund  was  transferred  [  *587  ] 
into  the  names  of  the  surviving  Trustee,  and  of  Katherint  Da- 
vies  and  the  Plaintiff's  Father.  The  Plaintiff's  Father  died,  in  1831,  In- 
testate, leaving  the  Plaintiff  and  his  Sister,  both  of  whom  were  Infants,  his 
only  Next  of  Kin.  KatJterine  Davies  died  in  August  1832,  without  having 
any  appointment  of  the  Fund.  The  surviving  Trustee  having  died  in  the 
lifetime  of  Kaiherine  DavteSy  the  Fund  was,  after  her  death,  transferred 
into  the  names  of  her  Executors. 

The  Bill  was  filed  against  the  Widow  and  Administratix  of  the  Plaintiff's 
Father,  the  Executors  of  Kaiherine  Davies  and  the  Plaintiff's  Sister,  sub- 
mitting that  the  Fund  ought,  under  the  Trusts  of  the  Settlement,  to  be 
considered  as  Real  Estate,  and  that  the  Pluntiff  was  entitled  thereto  as  the 
Heir  of  the  body  of  his  Father ;  and  praying  that  the  Plaintiff  might  be 
declared  entitled  thereto,  or  to  the  Lands  to  be  purchased  with  the  Produce 
thereof,  as  Tenant  in  Tail,  in  case  the  Court  should  think  proper  to  direct 
such  Purchase  to  be  made :  or,  if  the  Court  should  be  Of  opinion  that  the 
Fund  ought  not  to  be  considered  as  Real  Estate  under  the  Trusts  of  the 
Settlement,  then  that  the  Rights  of  the  Parties  interested  therein  might  be 
declared,  and  that  the  Executors  of  Kaiherine  Davies  might  be  decreed  to 
transfer  the  same  accordingly,  and  that  the  Plaintiff's  Share  might  be  se- 
cured for  his  benefit. 

The  SoUeUor- General*  and  Mr.  Wood  for  the  Plaintiff,  said  that  it  ap- 
peared, from  the  Trusts  and  Provisions  of  the  Settlement,  that 
the  leading  object  of  the  ^Parties  was  that  the  1,2002.  should  be  [  *588  ] 
laid  out  in  the  purchase  of  Real  Estate ;  and  that,  as  the  discre- 
tion given  by  the  Settlement  had  not  been  exercised  by  the  Parties  to  whom 
it  was  given,  the  Court  ought  to  exercbe  it.  Johnson  v.  Arnold  (a)  ;  Couh 
ley  V.  Hartstonge  (6). 

Sir  E.  Sugdenj  Mr.  Knightj  Mr.  Burge  and  Mr.  Heberden  for  the  De- 
fendants : 

The  Cases  cited  do  not  apply.  It  was  quite  clear,  in  those  Cases,  that 
the  Testator's  intention  was  that  the  Funds  should  be  laid  out  in  the  pur- 
chase of  Lands  of  Inheritance.  Here  the  Fund  was  originally.  Money  ; 
and  there  is  nothing  to  be  found  in  the  Settlement  that  stamps  it  with  a 

(a)  2  Vez.  169.  (6)  4  Dow.  861. 

•  Sir  C.  Pepjs. 
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new  character.     It  was  to  be  laid  out  with  the  joint  consent  and  approbatioQ 
of  Edward  Davies  and  Katherine  Farr^  and  not  otJurwiie^  in  the  purchase, 
not  of  Lands  of  Inheritance  solely,  but  for  long  Terms  of  Years,  or  of 
Copyhold  or  Gustomary  Tenure ;  so  that  the  Court  cannot  say  whether  it 
ought  to  be  considered  as  Freehold,  Copyhold  or  Leasehold  Estate.     The 
Fund  was  and  is,  and  might  have  never  ceased  to  be  Personal  Estate..    In 
Walker  v.  Denne  (<?)  the  very  point  was  decided ;  for  there  The  Lord 
Chancellor  says :  ^^  But  I  believe,  in  every  Case  of  that  kind,  all  of  which 
are  very  accurately  and  fully  collected  in  Mr.  Hargrove^ 9  argument  in  Pair 
teney  y.  Lord  Darlington^  it  is  a  necessary  circumstance  that,  where  it  is 
by  Will,  the  Will,  and,  where  by  Contract,  the  Deed  must  decisively  and 
definitely  fix  upon  Money  the  quality  of  Land.     That  is  not  the  present 
Case  ;  for  the  Testator  has  left  it  perfectly  at  large,  whether,  in 
[  *b%9  ]     the  conversion  of  the  Property,  it  should  be  'converted  into  In- 
heritable Property,  or   that  species  of  Landed  Property  that 
would  be  distributable  as  Personal."     Van  v.  Bamett  (<f). 
The  Vicb-Chancbllob  : 
Although  this  Cause  has  been  heard  as  a  short  Cause,  I  shall  not  decide  it 
without  further  consideration. 


The  Vtee-ChaneeUor^  after  stating  the  Trusts  and  Provisions  of  the  Set* 
tlement,  said :  The  Husband  and  Wife  never  having  consented  to  the  Fund 
being  laid  out  in  the  purchase  of  Lands,  the  question  is  whether  it  is  to  be 
considered  as  Personal  Estate,  or  as  being  impressed  with  the  character  of 
Real  Estate. 

When  the  Cause  was  heard,  several  Cases  were  cited,  and  others  exist ; 
but  it  would  be  useless  to  state  them  at  length,  as  they  all  admit  that  what- 
ever a  Fund  naturally  is,  it  must  so  remain,  unless  the  Persons  who  have 
dominion  over  it  impress  upon  it  a  different  character.  In  Johmon  v.  Ar* 
nold^  Lord  Harduneke  thought  that  it  was  the  intention  of  the  Testator  that 
the  quality  of  Real  Estate  should  be  impressed  on  the  Money,  and  therefore, 
he  decided  that  it  must  be  taken  as  Real  Estate.  In  Cowley  v.  EartBtx>nge^ 
The  House  of  Lords  decided  that  the  Money  was  to  be  considered  as  Real 
Estate,  because  it  was  evident  that  the  Testator  intended  that,  at  some  time 
or  other,  it  should  be  invested  in  Land ;  and  that  the  discretion  given  to 
the  Trustees  to  lay  it  out  at  Interest,  was  intended  merely  to  en- 
[:  *590  ]  able  them  to  lay  it  ont,  until  it  could  be  conveniently  ^invested 
in  Land.  And,  in  every  other  Case  in  which  the  question  baa 
been  whether  the  Property  which  was  the  subject  of  the  Suit,  ought  to  be 

(c)  3  Yes.  Jan.  170,  tec  184.  {d]  19  Yes.  102. 
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considered  as  Real  or  as  Personal  Estate,  the  Court  has  ascertained  the  ia« 
tention  of  the  Parties  on  that  poiAt,  and  has  decided  accordingly. 

The  Case  is  free  from  all  doubt ;  because  the  Parties  to  the  Settlement 
have  declared  that  the  1,200^  should  be  laid  out,  wiHi  the  joint  approbation 
and  consent  of  the  Husband  and  Wifey  and  not  witJiout^  in  the  purchase  of 
Lands  in  Fee  Simple,  or  for  some  long  Term  or  Terms  of  Years  absolute  or 
determinable  on  lives,  or  of  Copyhold  or  Customary  Lands  of  Inheritance* 
Therefore,  if  the  Fund  had  ceased  to  be  Money,  the  Court  could  not  know  whe- 
ther it  ought  to  be  taken  as  Land  of  Inheritance,  as  Leasehold,  or,  if  taken  as 
Land  of  Inheritance  iihether  it  ought  to  go  in  one  mode  of  descent  or  another. 

I  am  of  opinion  that,  in  this  Case,  there  was  no  conversion,  and  there- 
fore the  Land  remains  what  it  was. 


•Fazakerley  r.  Gillibrand.  [  *591  ] 

1834:  29ih  April^Dot^e  Portions— Satirfactwn, 

By  a  Marriage  Settlement,  a  Term  of  Years  was  created  for  raisiDg  Portions  for  joanger 
Children,  which  were  to  vest  at  the  nsoal  periods,  bnt  were  not  to  be  paid  till  after  tbe 
Father's  death.    And  there  were  the  nsnal  Clauses  for  Survivorship  and  Maintenance,  and 
also  a  Proviso  that  any  advance  of  Money,  made  by  the  Father  in  his  lifetime,  to  the  Chil- 
dren, should  be  a  Satisfaction,  pro  tanto,  of  their  Portions,  anless  the  Father  should,  in  writ 
ing,  direct  the  contrary.    The  Father  devised  all  his  Heal  Estates  not  in  Settlement  to  Trus- 
tees in  trust  to  sell  and  pay  his  Debts,  &c.,  and  to  pay  the  Surplus  equally  amongst  all  hit 
Children  (except  his  eldest  Son)  at  the  usual  times;  and,  if  any  of  them  died  under  21 
leaving  Issue,  their  Shares  were  to  go  to  their  Issue,  but  if  they  left  no  Issue,  then  to  the 
Survivors ;  and  the  Will  contained  a  Clause  for  the  Advancement  of  the  Children,  but  was 
silent  with  respect  to  the  Provision  being  a  Satisfaction  of  the  Portions.    The  eldest  Son 
filed  a  Bill  insisting  that  the  Provision  by  the  Will,  was  intended  to  be  a  Satisfaction  of  the 
Portions.    Some  of  the  younger  Children  demurred.    The  Court  was  of  opinion  that  the 
ProYtsion  by  the  Will,  although  it  was  to  arise  from  the  Sale  of  Lands,  and  although  tha 
Will  contained  no  Declaration  on  the  subject,  might  be  a  Satisfaction  of  the  Portions.    But 
the  Demurrer  was  overruled,  as  it  could  not  appear,  until  the  Hearing,  whether  there  would 
be  any  Fund  that  might  be  a  Satisfaction. 

By  the  Settlement  on  the  Marriage  of  Thoinas  Qillibrand^  Esq.  with 
MarceUa  his  Wife,  dated  in  August  1801,  the  ISIoiety  of  the  Manor  of 
Chorley  and  of  all  the  other  Hereditaments  of  or  to  which  Thomas  G-iUir 
brand  was  seised  or  entitled  for  an  Estate  of  Freehold  or  Inheritance,  situ- 
ate  in  Chorley^  AdUngton^  Blackrodj  or  elsewhere  in  the  County  of  Lancas- 
ter^ under  the  Will  of  William  GiUibrand  deceased,  was  limited  to  the  Use 
of  Thomas  Gillibrand  for  life,  with  remainder  to  Trustees  to  prererve,  &c., 
with  remainder  (subject  to  a  Rent-charge  of  500{.,  for  the  Jointure  of 
MarceUa  Gillibrand^  to  certain  other  Trustees^  for  500  Years  to  be  conr 
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[  •692  ]  pnted  from  the  decease  of  ThoTTKM  OilUbrand^  with  •remaindera 
to  the  first  and  other  Sons  of  the  Marriage,  successively,  in  Tait 
male. 

The  Trusts  of  the  Term  were  for  securing  the  Rent^sharge,  and,  subject 
thereto,  in  case  there  should  be  one  or  more  Children  of  the  Marriage  other 
than  an  eldest  or  only  Son,  to  raise,  after  the  decease  of  Thomas  Gillir 
brand,  or  in  his  lifetime  if  he  should  so  direct,  the  Sums  of  6,000i.  8,000?., 
and  10,000?.  for  the  Portions  of  one,  two,  three  or  more  such  Children  re- 
spectively, which  were  to  be  vested  and  transmissible  Interests  in  Sons,  at 
21 ,  and  in  Daughters,  at  that  age  or  on  their  Marriage,  and  to  be  then  paid 
to  them,  if  Thomas  GHUibrand  should  be  then  dead,  but  if  not,  then  im- 
mediately after  his  decease :  And,  if  any  of  the  younger  Sons  should  die 
or  become  an  eldest  Son  or  only  Son  under  21,  or  if  any  of  the  Daughters 
should  die  under  that  age  and  unmarried,  then  their  portions,  as  well  original 
as  accrued,  were  to  go  to  the  Survivors  or  others  of  such  Children,  and  to 
become  vested  in  and  be  paid  to  them  at  the  ages  and  times  aforesaid,  but 
no  such  one,  two,  three  or  more  Children  were  to  be  entitled  to  more  than 
6,000?.,  8,000?.,  and  10,000?.  respectively. 

And  the  Trustees  were  empowered,  after  the  decease  of  Thomas  CHlli- 
brand,  or  in  his  lifetime,  if  he  should  so  direct,  to  raise  and  apply  a  Moiety 
of  the  Portions  for  the  advancement  of  the  Children  ;  and  abo  to  raise,  out 
of  the  Rents  of  the  Settled  Estates,  for  the  Maintenance  and  Education  of 
each  of  the  younger  Children,  such  yearly  Sum  as  Thomas  (Hllihrand 
should,  in  his  lifetime,  direct,  not  exceeding  the  Interest  at  Four  per 
Cent,  of  each  Child's  Portion,  and,  in  default  of  such  direction, 
[  •593  ]  then  such  Yearly  Sum,  not  exceeding  such  Interest,  •as  the  Trus- 
tees should  think  fit ;  the  said  Yearly  Sums  for  Maintenance,  to 
be  free  from  all  deductions,  and  to  be  raised  and  paid  by  four  equal 
Quarterly  Payments :  and  the  Trustees  were  not  to  Mortgage,  Sell  or  Demise 
any  part  of  the  Estates  compiised  in  the  Term,  until  some  of  the  Portions 
should  become  payable. 

It  was  then  provided  that,  if  Thomas  OiUibrand  should,  in  his  lifetime, 
give  or  advance  to  or  with  any  Child  or  Children  for  whom  a  Portion  or 
Portions  was  or  were  intended  to  be  thereby  provided,  any  Sum  or  Sums  of 
Money,  for  or  towards  his  or  her  preferment  or  advancement  in  the  world, 
then  unless  Thomas  OiUibrand  should,  by  some  writing  under  his  hand, 
direct  the  contrary,  if  such  advanced  Sum  or  Sums  should  be  equal  to  the 
whole  of  the  Portion  or  Portions  of  such  Child  or  Children,  the  same  should 
be  accounted  to  be  in  full  Satisfaction  of  bis,  her,  or  their  Portion  or  Por- 
tions ;  but,  if  such  advanced  Sum  or  Sums  should  be  less  than  such  Por- 
tion or  Portions,  then  the  same  should  be  considered  as  part  only  of  his. 
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ber  or  their  Portion  or  Portions,  and  so  much  Money  only  should  be  raised, 
under  the  Trusts  of  the  Term,  for  the  Portion  or  Portions  of  the  Child  or 
Children  so  advanced,  as,  with  the  Sum  or  Sums  so  to  be  advanced,  would 
complete  the  Sum  intended  to  be  thereby  provided  for  such  Child  or  Child- 
ren :  and  the  Term  was  to  cease  when  the  Trusts  were  satisfied. 

There  was  Issue  of  the  Marriage,  William  Oillihrand^  and  the  PlaintiflF, 
who  afterwards  took  the  name  of  Fazakerley^  and  seven  other  Children,  five 
of  whom  had  attained  21.  William  (Hllibrand  died  in  his  Father's  life- 
time, and  thereupon  the  Plaintiff  became  the  eldest  Son  of  the  Mar- 
riage. 

*ThomaB  Oillibrandj  who  was  seised  of  other  Estates  besides     ['594  ] 
those  comprised  in  the  Settlement,  made  his  Will  dated  the  17th 
of  December  1825,  and  thereby,  after  directing  all  his  just  Debts  and 
Funeral  and  Testamentary  Expenses  to  be  paid  out  of  his  Personal  Estate 
except  such  parts  thereof  as  he  might  thereafter  bequeath  as  Heir-looms, 
and  charging  his  Real  Estates  with  the  p  ayment  of  the  deficiency,  directed 
his  Executors  to  allow  his  Wife,  Marcella,  the  Use  of  all  his  Plate,  and  of 
his  Library  or  Bookcase,  and  also  all  his  Books,  for  her  life,  and,  after  her 
decease,  he  directed  the  same,  as  also  all  Family  Pictures  to  be  considered 
and  to  pass,  as  in  the  nature  of  Heir-looms^  to  the  eldest  Son  of  his  Family, 
and  so  to  pass  on,  from  time  to  time,  to  the  Head  of  his  Family  being  Owners 
of  his  Mansion-house  called    Gillibrand  Hall ;  and  he  bequeathed  all  his 
Household  Groods  and  Furniture,  Monies,  Securities  for  Money,  Goods, 
Chattels,  Carriages,  Horses  and  Personal  Estate  and  Effects,  of  whatsoever 
nature  or  kind  the  same  might  be,  and  of  which  he  should  die  possessed  or 
entitled  unto  (except  such  part  thereof  as  might  be  considered  Heir-looms) 
unto  his  Wife,  her  Executors,  &c.     And  ho  gave  all  and  every  his  Mes- 
suages, Tenements,  Lands,  Hereditaments,  Ground-rents,  and  all  and  every 
his  real  Estate,  were  the  same  Freehold,  Copyhold,  Leasehold  or  Customa- 
ry, or  of  whatever  tenure  the  same  might  be,  and  wherever  the  sa^me  might 
be  situate,  and  all  his  Estate  and  Interest  therein,  and  which  might  not  be 
subject  to  Settlement^  or  of  which  he  had  the  power  of  disposing,  unto  cer- 
tain Trustees,  their  Heirs,  Executors,  Administrators  and  Assigns,  upon 
Trust,  after  the  expiration  of  six  calendar  Months  next  after  his 
decease,  to  sell  the  *same.    And  he  directed  the  Trustees  to     [  *595  ] 
stand  possessed  of  the  Monies  to  arise  from  such  Sale,  in  Trust 
to  discharge,  in  the  first  place,  the  remainder  of  such  of  his  Debts,  Funeral 
and  Testamentary  Expenses  as  his  Personal  Estate  (except  as  aforesaid) 
should  not  be  sufficient  to  pay,  and  then  to  pay  the  Trust  Monies  equally 
amongst  all  his  Children  then  bom  or  which  might  thereafter  be  born  (ex- 
cept his  eldest  Son,  or  such  of  his  Son  or  Sons  as  might  be  the  Owner  or 
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Owners  either  of  the  Gillibrand  or  Fazakerley  Estates)  equally  amongst 
them,  such  of  them  as  might  be  Sons  to  be  entitled  to  their  respective  Shares 
at  their  ages  of  21,  and  such  of  them  as  might  be  Daughters,  at  their  ages 
of  21  years,  or  on  their  Marriage ;  and,  in  case  of  the  death  of  any  of  his 
Children  before  attaining  21  leaving  lawful  Issue,  he  directed  his  Trustees 
to  pay  the  Shares  of  such  Children  equally  amongst  their  Issue ;  apd,  in 
case  of  the  death  of  any  of  his  Children  under  21  and  without  leaving  any 
lawful  Issue,  then  he  directed  his  Trustees  to  pay  their  Shares  equally 
anaongst  his  surviving  Children  (except  as  aforesaid)  and  the  Issue  of  such 
of  them  as  then  might  be  dead  leaving  Issue  to  take  as  aforesaid.  And 
he  authorized  his  Trustees  (if  they  should  think  fit)  to  advance  the  whole, 
or  any  part  of  the  expectant  or  presumptive  Shares  of  his  said  Children,  to 
them,  or  to  any  other  Person  or  Persons,  for  their  Advancement,  in  such 
manner  as  his  Trustees  should  deem  advisable,  although  the  Portions  of  such 
Children  diould  not  then  have  become  payable  or  vested  :  and  he  appoint- 
ed the  Trustees  Executors  of  his  Will. 

The  Testator  made  a  Codicil,  duly  executed  and  attested,  bearing  date 
the  22d  of  November  1827  ;  and,  thereby,  after  reciting  that 
[  *596  ]  he  was  Lord  of  the  Manor  of  '^Chorley  and  was  Owner  of  cer- 
tain Coal  Mines  and  other  Mines  and  Minerals  in  Chorley  afore- 
said, and  supposing  that  the  general  devise  in  his  Will  of  all  his  Messuages, 
Lands,  &c.  might  not  be  sufficient  to  pass  the  said  Manor,  Coal  Mines,  and 
other  Property  which  he  might  die  possessed  of  and  entitled  unto,  aiid  to. 
remove  any  doubts  that  might  arise  in  respect  thereof,  he,  gave  and  devised 
his  said  Manor  of  Chorley  and  Moiety  or  Moieties  and  Parts  and  Shares 
of  the  said  Manor,  and  also  all  Coal  Mines,  and  other  Mines  and  Minerals 
of  every  description,  which  he  was  possessed  of  or  entitled  unto,  and  where- 
ever  the  same  might  be  situate,  and  which  were  not  in  Settlement^  and  of 
which  he  had  the  power  of  disposing^  to  the  Trustees  named  m  his  Will, 
their  Heirs,  Executors,  &c.,  upon  and  for  the  same  Trusts  intents  and  pur- 
poses, and  for  the  benefit  of  the  same  Persons,  and  in  the  same  manner  as 
he  had,  by  his  Will,  given  all  his  Messuages,  Lands,  &c.,  and  subject  to  the 
same  several  Clauses,  Provisoes  and  Agreements  as  were  mentioned  in  his 
Will :  which  he  thereby   confirmed  in  every  respect. 

The  Testator  died  in  December  1828,  leaving  Marcella  GHllibrandy  his 
Widow,  and  the  Plaintiff,  his  eldest  Son,  and  seven  other  Childen  him  sur- 
viving. The  Trustees  and  Executors  having  disclaimed  and  renounced,  the 
Widow  and  the  Rev.  Richard  Thompson  were  appointed  Trustees  in  their 
place,  and  the  Widow  took  out  Letters  of  Administration  to  the  Testator 
with  bis  Win,  and  Codicil  annexed. 

The  Bill    which  was    filed  in  March    1834,  ji^ainst  the  Trustees   of 
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the  Will,  Sir  George  Qoold  the  surviving  Trustee  of  the  Term  of 
500  Years,  and  the  younger  ^Children  of  the  Marriage,  alleged  [  *597  ] 
that  the  younger  Children  claimed  to  be  entitled  to  the  Proceeds 
of  the  Real  Estates  devised  by  the  Will,  and  also  to  their  Portions  under 
the  Settlement ;  but  the  Plaintiff  charged  that  the  former  were  intended 
to  be  in  Satisfaction  or  Substitution,  or,  at  least,  in  part  Satisfaction  or  Sub- 
stitution for  the  latter,  and  that  the  younger  Children  were  bound  to  elect 
to  take,  either  under  the  Settlement  or  under  the  Will :  that,  in  February 
1832,  the  younger  Children  filed  their  Bill*  against  Sir  Qeorge  Ooold  and 
the  Plaintifif  in  this  Suit,  stating  the  Settlement,  but  taking  no  notice  of 
the  Will  and  Codicil,  and  praying  that  the  Trusts  of  the  Settlement  rela- 
tive to  the  Portions,  might  be  carried  into  execution  :  that  the  Plaintiff  was 
advised  that  the  only  question  in  that  Suit,  was  whether  he  should  be  jus- 
tified in  paying  the  Portions  of  such  of  the  younger  Children  as  were  then 
Infants,  to  Sir  George  Gooldy  but  the  Plaintiff  was  not  apprized  of  any 
Question  as  to  the  Satisfaction  of  the  Portions  provided  by  the  Settlement 
by  the  Portions  given  by  the  Will  and  Codicil,  and,  therefore,  no  such  Ques- 
tion was  raised  by  his  Answer. 

The  Bill  then  set  forth  the  Decree  in  Gillibrand  v.  Gooldj  and  charged 
that  the  younger  Children,  or,  at  least,  such  of  them  as  were  adult,  had,  by 
filing  the  Bill  and  taking  the  Decree  in  that  Cause,  elected  to  take  under 
the  Settlement  and  to  give  up,  for  the  Plaintiff's  benefit,  the  Portions  pro- 
vided for  them  by  the  WiW  and  Codicil,  or,  if  the  Court  should  be  of  opin- 
ion that  they  or  any  of  them  were  not  bound  by  such  election, 
that  they  ought  to  make  their  election  then,  or,  at  least,  *after  [  *598  ] 
the  clear  amount  of  the  Portions  given  to  them  by  tho  Will  and 
Codicil,  should  have  been  ascertained,  and  that  they  ought  to  be  declared 
to  be  entitled  to  one  Portion  only  ;  and  that  they  ought  not  to  be  permitted 
to  enforce  the  Decree  in  the  original  Suit,  until  a  Decree  had  been  obtained 

in  the  present  Suit. 

The  Bill  prayed  that  it  might  be  declared  that  the  younger  Children  were 

not  entitled  to  tlie  Portions  under  the  Settlement  and  also  to  the  Portions 

under  the  Will  and  Codicil ;  and  that  it  might  be  declared  that  they  had 

elected  to  take  the  former  and  that  the  Plaintiff  was  entitled  to  the  latter, 

or  that  the  younger  Children,  or  such  of  them  as  should  be  held  not  to  have 

elected,  might  be  ordered  to  elect ;  and  that  the  Plaintiff  might  be  declared 

to  be  entitled  to  such  of  the  Portions  as  they  should  not  have  elected,  or 

should  not  elect  to  take  ;  and  that  the  Will  might  be  established  and  the 

Trusts  thereof  performed ;  and  that  the  Seal  Estates  which  passed  by  the 

Will  and  Codicil  might  be  sold,  and  that  tho  clear  Residue  of  the  Proceeds 

•  See  GiUibrand  y.  Goold,  ant9.  Vol.  6,  page  149. 


600  CASES  IN  CHANCERY. 

1834.— Fazakerlej  v.  Gillibrand. 

thereof,  after  paying  such  of  the  Testator's  Debts  as  were  properly  charged 
thereon,  might  be  ascertained. 

The  Testator's  Widow,  Sir  George  Qoold,  and  three  of  the  younger  Chil- 
dren who  were  adult,  demurred,  generally,  to  the  Bill. 

Sir  E*  Sugden  and  Mr.  Parry ^  in  support  of  the  Demurrer. 
In  the  Will  and  Codicil  the  Testator  shows  the  greatest  anxiety  to  dispose 
of  everything  that  he  could  dispose  of.     Having  sufficiently  provided  for 
his  eldest  Son  by  his  Settlement,  he  meant,  by  his  Will,  to  give 
[  *599  ]      'everything  that  he  could  dispose  of,  for  the  benefit  of  his  youn- 
ger Children.     By   his  Will  he  directs   that  certain   Articles 
shall  be  considered  as  Heirlooms,  and  he  devises  all  his  Lands  which  might 
not  be  subject  to  Settlement.      So  that,  when  he  made  his  Will,  he  had  his 
Settlement  in  view ;    and,   consequently  he  could  not    intend  that  what 
he  gave  by  his  Will,  should  be  a  Satisfaction  of  the  Provision  under  the 
Settlement.     The  Provision  by  the  Will,  is  for  all  the  Testator's  younger 
Children ;  the  Provision  by  the  Settlement  is  for  the  younger  Children  of 
the  Marriage  only.     It  is  always  difficult  to  raise  a  Case  of  Satisfaction 
against  a  class  of  Persons  ;  but  it  is  still  more  diffi  cult,  if  not  imposuble 
where  the  Class  is  not  the  same.     The  Estates  are  not  to  be  sold  until  the 
expiration  of  Six  Months  after  the  Testator's  death.    Under  the  Will,  if  a 
Child,  whether  a  Son  or  a  Daughter,  dies  under  21  leaving  Issue,  the  Issue 
will  take  both  the  surviving  and  original  Shares  of  their  Parent.    By  the 
Settlement,  if  a  Son  dies  under  21  leaving  Issue,  his  Share  will  go  to  hia 
surviving  Brothers  and  Sisters.     There  is  no  Maintenance-clause  in  the 
Will ;  so  that  the  Testator  intended  to  throw  the  Children  on  the  Mainte- 
nance-clause in  the  Settlement.     There  is  no  Case  in  which  Land,  or  Land 
devised  to  be  sold,  has  been  held  to  be  a  Satisfaction  of  a  Portion.     Qrave 
y.  The  Earl  of  Saliebury  (a).     In  Richman  v.  Morgan  (i)  the  Gift  of  a 
Besiduo  was  held  to  be  a  Satisfaction  of  a  Portion  ;  but  there  it  was  pro- 
vided, by  the  Settlement,  that,  if  the  Father  should,  in  his  lifetime,  or  at 
the  time  of  his  deaths  give,  to  any  of  his  younger  Children,  Mon- 
[  *600  ]     ey  or  Lands,  for  advancement  *in  Marriage  or  otherwiee^  the 
Value  thereof  should  be  deducted  from  their  Portions.    Those 
words  left  the  question  clear  from  all  doi|bt.     The  Case  of  Bengough  v. 
Walker  (jo)  was  decided  on  the  evident  intention  of  the  Testator. 
Mr.  Knight  and  Mr.  Sptnce^  in  support  of  the  Bill : 
There  is  a  specific  Provision,  in  the  Settlement,  that,  if  the  Father  should 
advance  any  of  his  younger  Children  in  his  lifetime,  such  Advancement 
should  be  a  Satisfaction  of  their  Portions,  unless  the  Father,  should,  by  writ- 
la)  1  Bro.  C.  C.  425.  (6)  l  Bro.  C.  G.  63 ;  2  Bio.  C.  C.  38S,  594. 
c)  \b  Vw.  607. 
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ing  under  his  hand,  direct  the  contrary  :  and  it  is  quite  settled  that  a  Pro- 
vision by  Will  is  an  Advancement  by  the  Testator  in  his  lifetime.  Leake  v. 
Le<ike  (d),  Goolding  v.  Haverfield  (e).  Where,  as  in  this  Case,  the  Set- 
tlement declares  that  an  Advancement  shall  be  a  Satisfaction  of  the  Portion, 
you  have  not  to  inquire  as  to  the  intention  of  the  Party  in  making  the  Ad- 
vancement. The  Testator,  having  the  Settlement  in  his  mind,  did  not  think 
it  necessary  to  repeat  vrhat  the  Settlement  had  declared. 

[Tlit  Vice- Chancellor : — Where  the  Settlement  declares  that  an  Advance- 
ment shall  be  a  Satisfaction  unless  the  contrary  is  declared,  and  an  Ad- 
vancement  is  made  without  any  such  Declaration,  the  Court  is  at  liberty  to 
infer,  from  the  Instrument  that  creates  the  Advancement,  that  it  was  not 
intended  to  be  a  Satisfaction.] 

There  is  no  reason  why  Land  directed  to  be  converted  *into  [  *601  *] 
Money,  should  not  be  an  Advancement ;  and,  if  it  is  an  Advance- 
ment, it  is  a  Satisfaction.  Leake  v.  Leake  decides  that  an  unascertained 
Fund  may  be  a  Satisfaction  of  a  Portion.  The  ground  of  the  decision  in 
Ttctsden  v.  Twieden  (/)  was  not  that  the  Fund  was  unasceftaiued,  but 
that  there  was  an  Intestacy.  In  deciding  on  questions  of  Satisfaction, 
slight  circumstances  of  difference  between  the  two  Provisions,  are  not  to  be 
taken  into  consideration.  The  Testator  uses  tbe  word  '  Portion'  in  his  Will : 
and,  although  the  Provision  by  the  Will  is  not  confined  to  the  Children  of 
the  Marriage,  but  extends  to  all  the  Children  that  the  Testator  might  have, 
yet  the  Children  of  the  Marriage  must  have  been,  at  all  events,  entitled  to 
a  Share  of  the  Provision  under  the  Will,  and  the  only  effect  of  letting  in 
the  Children  of  a  subsequent  Marriage,  would  have  been  that  the  Shares  of 
the  Children  of  the  first  Marriage,  would  have  been  diminished  in  amount. 

This  Case  is  decided  by  Hickman  v.  Morgan^  in  which  all  the  same  diffi- 
culties were  raised,  as  have  been  raised  in  the  present  Case.  (^). 
The  Vicb-Chancellob  : 

It  hardly  can  be  supposed  that  the  Testator,  when  he  made  the  Provision 
by  his  Will,  was  contemplating  the  Children  of  a  subsequent  Marriage,  be- 
cause, by  his  Will,  he  gives  a  Legacy  to  his  Wife. 

I  do  not  know  that  it  ever  has  been  decided,  where  Portions  have  been 
provided  for  younger  Children  as  in  this  Settlement,  and  the 
Father  has,  afterwards,  by  his  *Will,  given  to  them  a  Sum  of    [  *602  ] 
Money  to  arise  from  the  sale  of  Heal  Estate,  that  that  Provision 
should  not  be  a  Satisfaction  of  the  Portions.     I  see  no  substantial  difference 
between  Money  to  arise  from  the  sale  of  Real  Estate,  and  from  the  sale  of 

(d)  10  Ves.  §07.  (e)  MadeL  345 ;  S.  C,  18  Price,  693. 

( /)  9  Yes.  418.  {g)  See  2  Bio.  C.  C.  896. 
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Personal  Estate,  which  may  include  Chattels  Beal :  and  it  has  been  decided 
that  a  Gift  of  the  Residue  of  Personal  Estate,  may  be  a  Satisfaction. 

It  would  however  be  premature  to  decide  the  Question,  until  it  has  been 
ascertained  whether  there  is  any  Fund  remaining  after  payment  of  the  Tes- 
tator's Debts,  which  may  be  a  Satisfaction.  It  seems  tome,  therefore, nec- 
essary that  the  Cause  should  go  on  to  a  hearing,  and  the  Demurrer  must  be 
over-ruled  (A). 


[  *603  ]  •Jenkins  v.  Briant. 

1834:  80th  April. — Practice. — Exception  to  Report, 

Where  a  Master  reports  as  to  matter  not  referred  to  him,  his  Report  ought  not  lo  be  excepted 

to  i  but  it  ought  to  be  referred  back  to  him  to  bo  reriewed  j  and,  ewi  if  that  is  not  done, 

the  anwarranted  finding  will  be  disregarded. 
Specialty  DAt. — Annuity. 
Whore  a  Testator  has  entered  into  a  voluntary  Covenant  to  Pay  an  Annuity,  the  Annuitant  is 

a  Specialty  Creditor  on  his  Real  Estates,  although  the  Annuity  did  not  become  in  arrear  till 

after  the  Testator's  death. 

This  was  a  Suit  to  establish  the  Will  of  Johri  Briant^  who  died  in  1823, 
and  to  carry  the  Trusts  of  it  into  execution. 

By  the  Decree,  The  Master  was  directed  to  take  an  Account  of  the  Tes- 
tator's Debts  and  Legacies,  and  of  the  Charges  and  Incumbrances  affecting 
his  Real  Estates. 

It  appeared  that  the  Testator  was  seised  of  a  Freehold  Estate  situate  at 
MaudlirCs  RentSj  East  Smithfield^  Middlesex^  and  of  another  Freehold  Es- 
tate called  the  Berwick  and  Leith  TT/tar/ Estate,  both  of  which  he  devised 
to  his  Wife  and  his  Sons  W.  H.  Briant  and  0.  Briant^  and  W.  Back.  It 
also  appeared  that,  some  years  before  his  death,  he  had  voluntarily  granted 
to  each  of  his  Sons-in  Law,  the  Plaintiff  J.  B.  Jenkins  and  the  Defendant 
Jeremiah  UvanSj  an  Annuity  of  100?.,  issuing  out  of  his  Maiidlin^s  Rents 
Estates  ;  and  that  he  had  entered  into  Covenants  with  them  for  payment  of 
their  respective  Annuities.  The  Maudlin^ s  Rents  Estate  had  been  purchas- 
ed by  the  St.  Catherine  Docks  Company^  and  the  Purchase-money  was  paid 
into  the  Court  of  Exchequer,  under  the  Act  of  Parliament  for  making  those 
Docks.      The  Annuities  did  not  become  in  arrear  until  some  time  after  the 

Testator's  death. 
[  •604  ]         The  Master  reported  that  the  Annuities  and  the  •Arrears  there- 
of, were  charges  on  the  Proceeds  of  the   Mavdtin^s  Rents  Es- 

{h)  See  Powy  y.  Man^fldd,  anti^  628. 
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tates,  and  that  Jenkins  and  Evans  would  be  Specialty  Creditors,  6y  Cot^ 
fiant,  upon  the  Benoiek  and  Leith  Wharf  Estate,  for  any  deficiency  of  the 
Proceeds  of  the  Maudlin^n  Revnts  Estate  to  secure  the  Annuities  and  the 
Arrears  and  future  Payments  thereof. 

The  Pefendant  Mary  Briantj  the  Testator's  Widow,  excepted  to  the  Re- 
port, insisting  that  The  Master  ought  not  to  have  certified  that  Evans  and 
Jenkins  were  and  would  be  Specialty  Creditors  of  the  Testator ;  and,  if  he 
ought  to  have  certified  that  they  were  and  would  be  Specialty  Creditors, 
that  he  ought  not  to  have  certified  that  they  were  and  would  be  Specialty 
Creditors,  by  Covenant,  upon  the  Berwick  and  Leith  Wharf  Estate. 

The  SoUeitor^Q-eneral  and  Mr.  0.  And^rdon,  in  support  of  the  Exception, 
contended,  First :  that  tho  Annuitants  could  not  be  Specialty  Creditors  of 
the  Testator,  as  nothing  was  due  to  them  at  the  Testator's  death.  WUsan 
V.  Knvbley  (a).  Secondly :  that  The  Master  had  found  that  the  Annui- 
tants were  Specidty  Creditors  whose  Debts  affected  a  particular  Estate  of 
the  TestatoTy  as  to  which  no  Inquiry  was  directed  by  the  Decree. 

Mr.  Garratt  and  Mr.  Tandyn  also  appeared  to  support  the  Exception ; 
but  the  Court  refiised  to  bear  them,  as  their  Client  had  not  excepted  to  the 
Report. 

*Sir  E.  Sugden,  Mr.  Knight,  Mr.  Eae  and  Mr.  Campbell,    [  *605  ] 
in  support  of  the  Report : 

WiUon  V.  Knvbley  has  nothing  to  do  with  Uiis  Case.  There,  it  was  de- 
cided that  an  Action  of  Debt  could  not  be  maintained  on  a  Covenant  fer 
Title,  as  Damages  only  could  be  recovered  for  a  Breach  of  the  Covenant. 
There  is  no  doubt  that  an  Action  of  Debt  may  be  maintained  on  a  Covenant 
to  pay  a  certain  Sum  or  a  Sum  the  Amount  of  which  may  be  ascertained. 
The  obligation  existed  at  the  Testator's  death,  though  nothing  was  then  due. 
As  soon  as  any  thing  became  due,  it  was  a  Specialty  Debt.  The  Covenant 
in  this  Case  precisely  resembles  a  Bond,  which,  though  not  due  at  the  Tes- 
tator's death,  the  Heir  or  Devisee  is  bound  to  pay  as  soon  as  it  becomes  due. 
Bac.  Ab.  Drff.  Com.  Dig.  Ddft  (A.  4.)  WUsm  v.  ^c.  (6) :  Tanner  v. 
Byne  (c)  ;  Jeudwine  v.  Agate  (d). 
The  Viob-Chahosllor  : 

It  is  laid  down,  in  one  of  Lord  Baeon^s  Orders  (e),  that  if  a  Master  re- 
ports  as  to  a  matter  which  is  not  referred  to  him,  his  Repoit,  so  far  as  it  re- 
lates to  that  matter,  is  to  be  treated  as  a  nuHity.  In  such  a  Case,  however, 
tiie  proper  course  is  not  to  except  to  the  Report ;  but,  before  it  is  confirmed, 
to  apply  te  Ae  Court  that  it  may  be  referred  back  to  The  Master  to  review 
his  Report.    But  if  no  suck  Applioatien  sheold  be  made,  and  the  Report 

<a)  7  Esit,  12$.  {b)  tfM!d.  3«|.  (e)  JhUs,  Yd  L,  iM«e  1^ 

id)  Amu,  Vol  HI,  pa^e  1S9.  (f )  fit$  Jif(pu»M|t  (hi- » 

Vol.  VI.  lOJ^ 
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should  be  confirmed,  the  Court;  would  pay  no  attention  to  it,  except  so  far 

as  it  was  warranted  by  the  Decree. 
[  *606  ]  *Here  The  MoMter  was  directed  to  take  an  account  of  the  Tes> 
tator's  Debts  ;  but  he  was  not  directed  to  inquire  whether  there 
were  any  Specialty  Debts  affecting  any  particular  Estate :  and,  instead 
of  finding,  merely,  that  these  Annuitants  were  Specialty  Creditors,  he  has 
reported  that  they  have  a  lien  on  a  particular  Estate. 

The  Master  was  right  in  reporting  that  the  Annuitants  were  Specialty 
Creditors ;  but  he  had  no  authority  to  find  that  their  Annuities  were  Char- 
ges on  any  particular  Estate.  It  was,  however,  irregular  to  except  to  his 
Report  on  that  account :  and,  therefore,  on  both  grounds,  the  exception  musi 
be  over-ruled. 


The  Cause  now  came  on  to  be  heard  for  further  IXrections. 

The  Question  was  whether,  under  the  Statute  of  Frauduknt  Devises 
(/ )  The  Berwick  and  Leith  Wharf  Estate,  was  chargeable,  in  the  hands 
of  the  Devisees,  with  the  deficiency  of  the  Proceeds  of  the  MaujiUxCM  RenU 
Estate,  to  answer  the  Arrears  of  the  Annuities. 

Mr.  Jacob  and  Mr.  Campbdlj  for  the  Plaintifi,  said  that  the  Covenants 
entered  into  by  the  Testator,  were  for  payment  of  certain  ascertained  Sums 
of  Money,  and,  therefore,  they  constituted  a  Debt  agsunst  the  Testator's 
Beal  Assets,  whether  devised  or  not. 

Mr.  Wigram  and  Mr.  0.  Anderdan^  for  the  Defendant,  Mrs.  Briant : 
[  *607  ]  *The  Annuities  are  Charges  on  the  Maudlin's  Bents  Estate 
alone,  and  not  on  the  Berwick  and  Leith  Wharf  Estate,  which 
is  devised  away.  The  Covenants  were  voluntary,  and  were  entered  into 
not  for  the  payment  of  gross  Sums,  but  of  Sums,  de  anno  in  annum  ;  and 
there  were  no  Arrears  at  the  Testator's  death.  The  Testator  died  before 
the  passing  of  the  late  Act  (^)  which,  for  the  first  time,  rendered  Devises 
of  real  Estates  void  as  against  Covenantees.  Wilson  v.  KmMej/  (hi)  ;  Lo- 
mas  V.  Wright  (i)  ;  Farley  v.  Briant  (i). 

Mr.  Buckworthy  Mr.  Cooper ,  Mr.  TanUyn^  Mr.  James  Barkery  and  Mr. 
Budall  appeared  for  the  other  Defendants. 

Mr.  Jacobj  in  reply : 

In  Morrant  v.  Q-ough  (I)  the  Annuity  was  not  in  Arrear  at  the  death  of 
the  Devisor ;  but  it  was  decided  that  the  Devisee,  if  he  had  been  a  Devisee 
in  Fee,  would  have  been  liable  to  pay  the  Annuity  so  long  as  it  lasted :  as, 
however,  the  Estate  was  devised  to  him  during  the  Infancy  cmly  of  the  Tea- 

(/)  3  W.  &  M.  chap.  14.  {g)  11  Qeo.  4  &  1  VTilL  4.  c.  47.        (h)  7  East,  12S. 

(f )  S  Mjl  &  Keen,  769.  {k)  6  Not.  &  Hann.  41.  (0  7  B.  &  C.  SOe. 
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tator's  Son,  it  was  held  that  he  was  liable  to  pay  the  Aoniuty  during  the 
period  only  for  which  he  had  the  Land. 
The  Yicb-Ghancellob  : 
The  Question  comes  to  this ;  whether  a  Person  who  Covenants  to  pay  a  spe- 
cific Sum  of  Money,  cfe  anno  in  annum,  is  not  liable  to  an  Action  of  Debt. 
The  reason  of  the  decision  in   WiUon  y.  Knuile^j  was  that  the 
*3d  W.  &  M.  c.  14,  in  the  3d  Section,  speaks  of  an  Action  of    [  *608  ] 
Deit.    There  the  Goyenant  was  contingent,  and  unascertained 
Damages  only  could  be  recoyered  for  a  Breach  of  it.    Here  the  Coyenants 
are  absolute,  and  the  Sums  to  be  recoyered  are  certidn.     Declare  that  the 
Berwick  and  Leith   Whoff  Estate  is  chargeable  with  the  Arrears  of  the 
Annuities,  in  the  hands  of  the  Deyisees. 


EWINQ  V.   OSBALDISTON. 

1834:  IstMttj. — Production  of  DoeumeniM,'-'Defendant, 

If  a  Defendant  makcB  Statements  in  his  Answer  sufficient  to  show  that  he  has  incnrred  Penal- 
ties, he  cannot  refose  to  prodace  Docnments  referred  to  in  it^  on  the  ground  that  they  afford 
Eyidence  of  his  being  subject  to  the  Penalties. 

Thb  Bill  was  filed  to  haye  the  Accounts  taken  of  a  Partnership,  between 
the  Plaintiff  and  the  Defendant,  in  the  Surrey  Theatre.  The  Defence 
made  by  the  Answer,  was  that  the  Partnership  Business  was  illegal.  The 
Defendant,  howeyer,  did  not  refuse  to  answer  any  of  the  Allegations  in  the 
Bill,  but  stated  circumstances  sufficient  to  show  that  the  Parties  had  incurred 
the  Penalties  imposed  by  10  Geo.  2,  c.  28. 

The  Plaintiff  now  moyed  that  the  Defendant  might  be  ordered  to  produce 
certain  Books  and  other  Documents  referred  to  in  the  Answer. 

The  Motion  was  resisted  on  the  ground  that  the  Court  would  not  compel  a 
Defendant  to  make  a  Discoyery  which  would  subject  him  to  Pe- 
nalties. 

•Sir  E.  Sugden  and  Mr.  StuaH,  m  support  of  the  Motion,  cited  [  •609  ] 
Oreen  y.  Weaver  (a)  ;  Niuh  y.  A^h  (6). 

Mr.  Beames  and  Mr.  CarpetOerj  for  the  Defendant,  referred  to  Nelme  y« 
NewUm  ((?)  ;  The  Eing  v.  0-lossop  Qd)  ;  The  King  y.  Neville  (e). 

The  Vice-Chancellor  said  that  this  Case  did  not  come  within  the  principle 
of  Ndme  y.  Newton;  for,  there,  the  Defendant  had  insisted  that  he  ought 
not  to  be  compelled  to  Answer  as  to  the  alleged  Partnership ;  but,  in  this 

(a)  jSnf«,  YoL  I,  404.  (6)  1  Eden,  378.  (e)  S  Toul  A  Jenr.  186,  Note. 

\d)  4  Bam.  h  Aid.  616.        («)  1  Barn.  &  AdoL  489. 


«11  CASES  IN  OHANGBRT. 


1834. — ^Palmer  t.  LcycMter,  Booili  And  Othen. 


Cose,  tb^  Defendant  bad  made  admissions  in  his  Answer,  which  clearij 
showed  that  he  had  incurred  the  Penalties  of  the  Act,  and,  consequentlyy 
that  he  could  not  be  damnified  bjr  a  prodaction  of  the  Docoments. 

Motion  granted. 


"•  ^*  ■»< 


[  *610  ]         ^Palmer  v.  Leycesteb,  Booth  and  Others. 

1834 :  6t1i  May. — Practice, — CauMc  and  Cross  Cause. 

A.  filed  a  Bill  against  B.  which  B.  answered,  and  then  filed  a  Cross  Bill  against  A, — A.  not 

having  answered  the  Cross  Bill,  B,  issued  an  Attachment  against  him,  bat  was  nnaUe  to 

senre  it,  as  A,  was  resident  abroad.    A.  proceeded  to  examine  Witnesses  in  his  Canse. 
The  Conrt  on  the  Application  of  B.  ordered  Pnblication  not  to  pass  in  A.^s  Snit,  nntil  he 

should  hare  put  in  his  Answer  and  cleared  his  Contempt  in  BJs  Suit,  and  the  Court  should 

order  Pnblication  to  pass. 

On  the  21st  of  January  1833,  James  Booths  on  behalf  of  himself  and 
ithe  other  Creditors  of  Sir  John  Palmer ,  deceased,  filed  a  Bill  against  ItcUph 
LeyeMer  and  others,  for  the  purpose,  amongst  other  things,  of  hamg  the 
Produce  of  certain  Property,  called  The  Hanway  Street  Property,  ^>plied 
in  cUscharge  of  the  Incumbrances  affecting  the  same. 

On  the  13th  March  1833,  the  Plmtiff,  Sir  Wm.  Palmer,  filed  the  Bill  in 
this  Cause,  to  estabUsh  his  right  to  the  same  Property  and  the  Accumula- 
tions  thereof,  and  to  have  the  Produce  applied  in  discharging  the  Incum- 
brances thereon. 

Booth  and  the  other  Defendants  filed  their  Answers  to  Sir  Wm.  Pcdmer^e 
Sill,  in  July  1833 ;  and  those  Answers  were  not  excepted  to. 

On  the  6th  of  November  1833,  Booth  amended  his  Bill  by  making  Sir 
WUliam  Palmer^  (who  was  the  Heir-at-Law  of  Sir  John  Palmer},  a  De- 
fendant. Sir  Wm.  Palmer  took  out  all  the  Orders  for  time  to  Answer  that 
Bill.  The  last  Order  expired  on  the  14th  of  February  1834 ;  and,  then, 
Booth's  Solicitor,  at  the  request  of  Sir  Wm.  Palmer's  Solicitor,  allowed  Sir 
William  additional  time  for  putting  in  his  Answer.  That  time  having  expir- 
ed  without  the  Answer  being  filed,  Booth,  on  the  15th  of  April  1834,  issued 
an  Attachment  against  Sir  WilUam,  but  was  unable  to  execute 
[  •eil  ]  it  ovdng  to  Sir  WUliam  being  resident  abroad.  On  the  •8th 
of  March  1834,  Sir  William  replied  to  his  Cause,  and,  shortly 
afterwards,  served  Subpoenas  to  rejom ;  and  he  was  proceedmg  to  examine 
biiS  Witnesses. 

Booth  now  moved  that  Sir  Wm.  Palmer  might  be  restrained  from  all 
further  PiroMedin^  in  faiB  Cause,  until  h%  ihonld  have  pat  iA  his  Answer 
and  cleared  his  Contempt  in  Bocth^s  6nxt :  or  that  Pnbfication  might  not 
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pass  in  Sir   WillianC^  Cause,  until  he  should  have  put  in  his  Answer  and 
cleared  his  Contempt,  and  the  Court  should  order  Publication  to  pass. 

Sir  E.  Sugden  and  Mr.    Wakefield  in  support  of  the  Motion : 

The  Solicitor*  General  and  Mr.  Lovat  for  Sir  WiUiam  Palmer. 

Sir  WiUiam  was  not  made  a  Party  to  BooiJCe  Suit  until  November  1833 ; 
and,therefore,  Booth  never  had  a  right  to  compel  Sir  WiUiam  to  answer 
his  Bill,  before  he  answered  Sir  William^ e  Bill ;  and,  if  Booth  ever  had 
any  such  right,  he  lost  it  by  amending  his  Bill.    Nole  v.  King  (a). 

Sir  E.  Sugden  in  reply : 

Nole  V.  King  does  not  touch  this  Case.  It  decides,  merely,  that  a  Plain- 
tiffin  an  original  Cause,  by  amending  his  Bill,  loses  his  right  to  compel  an  An- 
swer to  it  before  he  answers  the  Cross  Bill.  Booth  has  answerd  Sir  Wil- 
liam^e  Bill ;  but  Sir  William  is  going  on  to  publication  in  his  own  Suit, 
before  he  has  answered  BootVe  Bill. 

It  is  admitted,  by  the  Affidavit  made  by  Sir  *  William' e  [  *612  ] 
Solicitor,  that  both  Suits  are  for  the  same  object.  Booth  cannot 
examine  his  Witnesses  properly,  without  having  Sir  William  Palmer' e  An- 
swer and  a  production  of  Documents  in  his  possession  :  but  Sir  William  is 
examining  his  Witnesses  with  the  advantage  of  the  Discovery  which  he  has 
had  from  Booth. 

Besides,  he  was  allowed  further    time  to  put  in  his  Answer,  by  which 
Booth' 9  Suit  was  delayed ;  he  did  not,  however,  keep  his  engagement. 
That  ground  is,  of  itself,  conclusive. 
The  Vice-Chanoellor  : 

Sir  WiUiam  Palmer  filed  his  Bill  on  the  13th  of  March  1833.  The  last 
Answer  in  that  Cause  was  filed  in  July  1833.  Long  before  the  time  for 
passing  Publication  arrived.  Mr.  Booth  filed  his  Cross  Bill  against  Sir  WU-' 
liam  Palmer,  by  amending  his  Bill.  This  was  done  on  the  6th  of  Novem- 
ber 1833.  Up  to  this  time  Publication  has  not  passed  in  the  original  Cause ; 
and  the  Discovery  is  not  wanted  for  constructing  the  Defence  in  the  original 
Cause ;  but  it  may  be  material  for  supporting  the  Defence  in  the  original 
Cause.  It  would  be  strange  to  say  that  Sir  William  Palmer  is  to  go  no 
with  his  Suit,  at  the  same  time  that  he  withholds  his  Answer  from  the 
Plain-tiff  in  the  Cross  Cause. 

Order  mjide  according  to  the  second  alternative  of  the  Notice  of  Motion. 

(a)  2  Madd.  892. 
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[  •613  ]  •Berkeley  v.  Swinburne. 

1834:  2d  May.— TFt'ff. — Omstruetion, — Mainienance. 

A  Testator  gave  his  Besidnary  Estate  to  Trostees,  in  Tmst  for  his  Sister's  yonnger  Children 
eqaally,  and  to  rest  in  them  at  the  nsnal  periods ;  and  he  directed  his  Trustees,  daring  the 
Minorities  of  the  Children,  to  pay  the  Interest  of  their  Shares,  to  his  Sisters  or  to  the  Goar- 
dians  of  the  Children,  to  be  applied  for  their  Maintenance  and  Education.  Held  that  the 
sisters  were  entitled  to  receive  the  Interest  of  their  Children's  Shares  doling  the  Misoritiei 
of  iheir  Children. 

Paul  Francis  Benfield,  Esq.,  by  his  Will,  dated  the  2l8t  of  April 
1827,  gave  his  Residuary  Real  and  Peronal  Estate  ia  Trust  to  sell  and  con- 
vert the  same  into  Money,  and  to  invest  the  Proceeds  in  the  usual  Securi- 
ties in  their  own  names :  and  he  directed  his  Trustees  to  stand  possessed  of 
the  Trust-Funds,  in  Trust  for  his  Mother,  for  her  life,  and,  after  her  de- 
cease, in  Trust  for  all  the  Children  (if  there  should  be  more  than  one)  of 
his  Sisters  Henrietta  Sophia,  the  Wife  of  Robert  Berkeley^  Esq.,  and  Carth 
line  Martha^  the  Wife  of  ChrarMey  Berkeley^  Esq.  (exclusive  of  an  eldest 
or  only  Son),  or,  if  there  should  be  no  Son  of  either  of  his  Sisters,  exclu- 
sive of  an  only  Daughter  of  either  of  them,  to  take  in  equal  Shares,  as  Ten- 
ants in  Common,  absolutely,  and  to  be  vested  Interests  in  Sons  at  21  and  in- 
Daughters  at  that  age  or  Marriage :  and,  in  case  any  of  the  said  Children 
should  die  without  having  attained  Vested  Interests,  then  in  Trust  for  tho 
others  of  them ;  or,  in  case  there  should  be,  originally,  only  one  Child  of 
his  Sisters  besides  an  eldest  or  only  3on  of  each  of  them,  or  besides  an  eld- 
est or  only  Son  of  one  of  them  and  an  only  Daughter  of  the  other  of  them, 
then  in  Trust  for  such  only  Child  absolutely  :  but  in  case  there  should  be  no 
Child  who  should  attain  a  Vested  Interest  under  the  Trusts  aforesaid,  then 
in  Trust  for  the  only  Son  or  only  Daughter  of  his  sister,  Henrietta  Sophia^ 
and  the  only  Son  or  only  Daughter  of  his  Sister,  Caroline  Martha^  as  Ten- 
ants in  Common,  absolutely  :  but  in  case  there  should  be  no  Son  or  Daugh- 
ter of  either  of  his  Sisters  who  should  attain  a  Vested  Interest 
[•  614  ]  in  the  Trust-Funds,  •then  in  Trust  for  the  only  Child  of  the  other 
of  his  Sisters  absolutely :  and  in  case  there  should  not  be  any 
Child  of  either  of  his  Sisters  who  should  attain  a  Vested  Interest,  then  m 
Trust  for  his  Next  of  Kin. 

'^  Provided  always  that  it  shall  be  lawful  for  the  Trustees  or  Trustee  for 
the  time  being  of  this  my  Will,  during  the  life  of  my  said  Mother  with  her 
consent,  and,  after  her  decease,  at  the  request  of  my  said  Sisters  respective- 
ly, or  of  the  respective  Guardians  for  the  time  being  of  the  Child  or  Chil- 
dren of  my  said  Sisters  respectively,  in  case  my  said  Sisters  shall  respec- 
tively have  departed  tills  life,  to  apply,  settle  or  appropriate  the  whole  or 
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any  part  of  the  principal  Trust-Monies  to  whicb,  under  the  Trusts  hereinbe. 
fore  contfunedy  such  Child  or  Children  respectiyely  shall  be  entitled,  for  or 
towards  the  Advancement  in  the  world  or  otherwise  for  the  Benefit  of  such 
Child  or  Children  respectively,  either  by  way  of  Marriage  Portion  or  in  any 
other  manner,  with  and  under  such  Conditions  and  Restrictions,  or  without 
any  Condition  or  Restriction  as,  to  my  said  Sisters  respectively  or  the  said 
Guardians  respectively,  shall  seem  expedient,  notwithstanding  such  Child  or 
Children  respectively,  being  Son  or  Sons,  shall  not  have  attained  the  age  of 
21  Years,  or,  being  a  Daughter  or  Daughters,  shall  not  have  attained  that 
age  or  have  been  married." 

*'  Provided  also  that,  in  case,  at  the  death  of  my  said  Mother,  any  Child 
or  Children  of  my  said  Sisters  respectively  who,  under  the  Trusts  hereinbe- 
fore contained,  may  be  entitled  to  any  Vested  or  Presumptive  Share  or 
Shares  of  the  said  Trust-Monies,  &c.,  shall  not,  being  a  Son  or 
Sons,  have  attained  the  age  of  21  *Tears,  or,  being  a  Daughter  [  *615  ] 
or  Daughters,  have  attained  that  age  or  have  been  married,  then 
the  Trustees  or  Trustee  for  the  time  being  of  this  my  Will,  shall  place  out 
or  continue  at  Interest  on  the  Security  or  Securities  aforesaid,  and,  from 
time  to  time,  call  in  and  replace  out  the  Share  or  Shares  of  such  Child  or 
Children  respectively,  and  pay  the  IKvidends,  JbUerest  and  Produce  of  the 
Share  of  each  euch  Child  or  Children  reepectivdy^  being  a  Son  or  Sons, 
during  his  Minority,  or,  being  a  Daughter  or  Daughters,  during  her  Minorir 
ty  and  Discoverture,  unto  my  eaU  Sieters  reepectivtly ;  or,  in  case  of  their 
deathe  respectively y  unto  the  OtLordianefor  the  time  being  of  euch  Child  or 
Children  respectively ^  to  he  appKed  in  and  towards  the  Maintenance  and 
JEducatian  of  such  Child  or  Children  respectively  or  otherwise  for  their  r> 
^ective  Use  and  Benefit^* 

The  Testator  died  in  May  1828,  and  his  Mother  died  in  August  following. 
ffenrietta  Sophia  Berkeley  had  nine  Infant  Children,  four  of  whom  were 
bom  before  the  Testator's  deatii :  and  Caroline  Martha  Berkdey  had  Two 
Infant  Children,  both  of  whom  were  bom  before  that  event.  The  Suit  was 
instituted  by  their  Younger  Children  bom  before  the  Testator's  death,  pray* 
ing  tiiat  the  Will  might  be  established  and  the  Tmsts  performed.  The 
question  was  whetiier,  under  the  Will,  the  Testator's  Sisters  were  entitied  to 
receive  the  Income  of  the  Younger  Children's  Shares  of  the  Trast-Funds, 
notwithstanding  their  Fathers  might  be  of  ability  to  maintain  them. 
Mr.  Barlow  for  the  Plwiitifi : 

A  Father,  if  he  is  able,  is  bound  to  maintain  his  children,  notwithstanding 
a  Fund  may  be  provided  for  their  Mamtenance. 

•In  Hamley  v.  Gilbert  (a)  tiie  Testatrix  dfarected  that  the  re-     [  •616  ] 

(a)  Jae.  864. 
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sidue  of  the  Monies  aris'iDg  from  her  Estate  and  Effects,  which  she  had 
before  directed  to  be  paid  over  to  her  Niece,  should  be  liud  out  and 
expended  by  the  Niece,  at  her  discretion,  for  or  towards  the  Education  of 
her  Son,  and  that  she  should  not  be  liable  to  account  for  the  application  of 
it :  and  the  Court  held  that  she  was  entitled  to  the  residue,  subject  to  the 
application  of  so  much  as  the  Court  might  think  fit,  to  the  Education  of  her 
Son.  In  Sammand  r.  Neame  (Ji)  a  Sum  of  Stcck  was  given  to  a  Trustee, 
in  Trust  to  pay  the  Dividends  into  the  hands  of  the  Testator's  Niece,  for 
the  Maintenance  of  her  children.  The  Niece  had  no  children,  which  must 
have  been  known  to  the  Testator,  her  Uncle.  And  the  Court  held  that  the 
children  were  not  direct  objects  of  bounty,  but  only  the  occasion  of  bounty 
to  the  Niece.  Both  those  cases  were  decided  on  the  particular  ezpressions 
used  in  the  Wills  on  which  they  arose :  and  all  that  Hammond  v.  Ntame 
decided,  was  that,  so  long  as  there  was  no  child,  the  Testator's  Niece  was 
entitled  to  receive  the  Dividends  of  the  Stock  for  her  own  Benefit.  Here 
the  Testator  has  created  a  Fund  for  the  Maintenance  of  the  children,  and 
has  directed  it  to  be  applied  for  that  purpose  by  a  particular  person.  The 
Mother  and  the  Guardian  are  mentioned  in  the  same  sentence.  In  case  the 
Mother  dies,  is  the  Guardian  to  receive  and  spend  the  Interest  of  the  chil- 
dren's Shares  7 

Sir  W.  JBhme^  Sir  U.  Sugden^  Mr.  Swantian^  Mr.  MattheiMj  Mr.  2)a»- 
iellj  Mr.  LoumdeSj  Mr.  EmdersUjfj  Mr.  Wigram^  Mr.  PoU^  and  Mr.  Winr 

terboUom^  appeared  for  the  diffisrent  Defendants. 
[  *617  ]        *But  the  Yicb-Chakcbllob,  without  hearing  them,  said : 

I  think  that,  notwithstanding  the  Testator  has  mentioned  the 
Oaardtans  in  their  official  capacity,  he  has  used  language  which  shows  that 
he  intended  to  give  his  Sister  a  beneficial  Interest  in  the  Income  <X  their 
Children's  Shares  of  his  Residuary  Estate,  during  the  Mborities  of  the 
Children. 

The  Decree  declared  that,  according  to  the  true  cmistruction  of  the  Will, 
the  Defendants  HenrieUa  Sophia  Berkeley  and  Caroline  Martha  Berkd^^ 
were  respectively  entitled  to  receive  the  Interest  arising  from  the  Shares  of 
their  respective  younger  Quldren,  of  and  in  the  Testator's  Besiduary  Es- 
tate, during  their  Minorities  respectively ;  but  without  prejudice  to  the  ques- 
tion as  to  what  Children  might  be  ultimately  entitled  to  share  in  the  Testa- 
tor's Residuary  Estate. 

<6)  1  Swanst  86. 
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Rhodbs  v.  Warbxtrton. 

1834:  2^ihMaj.'-'Pleading,— Parties, 

A  Bill  11  not  demarrAble,  because  the  Legatees  of  a  Teftator.  join  with  his  Bxecator,  ia  raCng 
for  a  Debt  dae  to  his  Estate. 

Moses  Rhodes,  by  his  Will,  gave  all  bis  Estate  and  Effects  to  his 
Nephews  and  Nieces  living  at  his  death,  and  appointed  George  Mkodes  and 
John  Rhodes  since  deceased,  two  of  his  Nephews,  his  Executors. 

The  Bill  was  filed  bj  George  Rhodes  and  the  other  surviving  Nephews 
and  Nieces  of  Moses  Rhodes^  and  by  the  Personal  Representative  of  his 
deceased  Nephews  and  Nieces  living  at  his  death,  against  Thomas 
Warburton^  alleging  a  Partnership  to  have  subsisted  ^between  [  *618  ] 
the  Defendant  and  Moses  Rhodes;  and  praying  that  the  Affairs 
of  the  Partnership  might  be  wound  up,  and  that  the  Amount  of  the  Share 
and  Interest  of  Moses  Rhodes  therein  and  in  the  Profits  thereof,  might  be 
ascertained  and  paid  to  George  Rhodes,  as  the  surviving  Executor  of  Moses 
Rhodes,  for  the  Benefit  of  himself  and  the  other  Plaintifl^. 

The  Defendant  put  in  a  general  Demurrer. 

Mr.  Knight  and  Mr.  Wright^  in  support  of  the  Demurrer : 

The  Executor  represents  both  the  Legal  and  Beneficial  Ownership  of  the 
Testator's  Property.  Non  constat  that  any  part  of  the  Testator's  Property, 
will  come  to  his  Legatees ;  for  his  Creditors  are  to  be  first  satisfied.  The 
Rule  is  that  a  Legatee  or  Creditor  cannot  sue  for  a  Debt  due  to  the  deceas- 
ed, unless  there  is  collusion  between  the  Executor  and  the  Party  sued.  Be- 
sides, in  the  course  of  the  Cause,  we  shall  be  under  the  necessity  of  exam- 
ining  some  of  the  Co-Plaintiffs  as  Witnesses. 
-    Sir  E.  Sugden  and  Mr.  Stuart,  appeared  in  support  of  the  Bill. 

But  the  YiCB- Chancellor,  without  hearing  them,  said  : 

Legatees  cannot  file  a  Bill  against  a  Debtor  to  their  Testator's  Estate,  uxh 
less  there  is  collusion  between  the  Executor  and  the  Debtor.  But,  if  tba 
Executor  chooses  to  make  the  Legatees  Co-Plaintiffs  with  him,  I  Ao  not 
think  that  that  superfluity  renders  the  Record  not  sustainable.  Persons  are 
brought  here  who  are  not  necessary  Parties  to  the  Suit ;  but  it 
is  ^ot  so  injurious  as  to  make  the  Bill  *not  sustainable :  it  is  not  {  *619  ] 
an  Objection  that  a  Defendant  can  take. 

Demurrer  ov^^iruled. 
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Lanpabs  V.  Allen. 

1834 :  29th  May.— Pracfic«.—C<mtow;i#. 

An  Attachment  had  issutd  against  a  Defendant  for  want  of  Answer.  The  Answer  was  after- 
wards filed,  and  the  Defendant  took  an  Office  Copy  of  it,  the  Costs  of  the  Contempt  re- 
maining unpaid.  Held  that  the  Plaintiff  had  waived  his  right  to  enforce  Payment  of  th« 
Coats  hy  Process  of  Contempt 

An  Attachment  bad  issued  against  the  Defendant,  for  want  of  Answer 
The  Answer  was  afterwards  filed,  and  the  Plaintiff  took  an  Office  Copy  of 
it :  but  the  Defendant  had  not  paid  the  Costa  of  his  Contempt. 

Mr.  Spence,  for  the  Defendant,  now  moved  to  dismiss  the  Bill  for  want 
of  Prosecution. 

Sir  JE,  Sugden^  for  the  Plaintiff,  said  that  the  Defendant  was  not  entitled 
to  move,  as  he  had  not  paid  the  Costs  of  the  Attachment. 

Mr.  Spence  replied  that  the  Plaintiff,  by  taking  an  OJDBce  Copy  of  the 
Answer,  bad  waived  his  right  to  enforce  payment  of  the  Costs  by  process 
of  Contempt.    Anon  (a)  .•  Smith  v.  Blofidd  (6)  ;  Comt  v.  Ebers  (e). 


The  Motion  was  mentioned  again  on  this  day,  Sir  E.  Sugden^  who  re- 
ferred to   Watson  v.  Fairlie  (d),  said  that  the  Officers  of  the 
[  *620  ]     Court  had  been  consulted,  *and  that  they  were  unanimously  of 
opinion  that  the  taking  of  an  Office  Copy  of  the  Answer,  was 
not  a  Waiver  of  the. Contempt. 

The  Vice-Chancellor^  after  taking  time  to  consider  the  Question,  decided 
that  the  Defendant,  by  taking  the  Office  Copy,  had  waived  bis  right  to 
enforce  payment  of  the  Costs  by  Process  of  Contempt,  and  that  the  De- 
fendant was  entitled  to  make  his  Motion. 


1834 :  2eth  NoTcmher. — Practice. — Order, 

By  a  mistake  in  The  Begistrar'a  Office,  an  Order  made  on  an  ondertaldng  to  Speed,  was  er- 
roneonsly  drawn  up.  The  Order  was  discharged,  with  Costs  of  the  Application  to  diachaiga 
It  i  it  beiQg  the  duty  of  the  Party  who  procures  an  Order,  to  see  that  it  is  properly  drawn  up. 

The  Plaintiff  having  undertaken  to  speed,  an  Order,  dated  the  29th  of 
May  1834,  (which  was  in  Trinity  Term)  was  drawn  up,  by  which  it  was 
ordered  that  the  Plaintiff  should  file  a  Replication,  serve  Subpoenas  to  re- 

(a)  15  Yes.  174.  (e)  1  Madd.  590. 

(6)  1  V.  &  B.  100.  (d)  Beg.  Lib.  B.  18S4  fo.  1581. 
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join,  and  obtain  and  serve  an  Order  for  a  Commission  to  examine  Witnesses, 
if  he  required  such  Commission,  within  three  Weeks  from  the  date  of  the 
Order,  and  giro  Rules  to  produce  Witnesses  and  pass  Publication  in  JlEeh" 
aelmoi  Term,  and  set  the  Cause  down  for  Hearing  and  serve  Subpoenas  to 
hear  Judgment  in  Hilary  Term,  or,  in  default  thereof,  that  the  Bill  should 
stand  dismissed. 

Sir  E.  Sugden,  for  the  Plaintiff,  now  moved  to  discharge  the  Order,  for 
Irregularity,  with  Costs,  on  the  ground  that  Michaelmas  Term  ^as  inserted 
in  it,  instead  of  Hilary  Term,  and  Hilary  instead  of  Eanter  Term  (a). 

Mr.  Knight  and  Mr.  Spence^  for  the  Defendant,  admitted  that 
the  Order  was  erroneous,  but  said  that  the  ^mistake  arose  in  the     [  *621  ] 
Registrar's  Office,  and  that  the  Order  ought  to  be  corrected  and  - 
not  discharged. 

The  Vicb-Chancbllob  : 

It  is  the  duty  of  the  Party  who  procures  an  Order,  to  see  that  it  is  pro- 
perly drawn  up ;  and,  if  he  allows  an  irrogalar  Order  to  be  drawn  up,  ho 
must  pay  the  Costs  of  discharging  it. 

Motion  granted. 


NORMAK  V.  BaLDBT. 

1884:  Id  JnDe;— JEbacMfor.— ^ifaimiifrttfor. 

An  ExecDtor  will  be  allowed  Fajmenti  made  bjr  him  to  simple  Coatraet  Creditors  of  his  Tea* 

tator,  a  Bond  being  in  existence  but  not  payable ;  bat  he  will  not  be  allowed  Payments  to 

Legatees,  notwithstanding  he  had  no  notice  of  the  Bond. 

Ok  the  Marriage  of  William  Baldry  with  Ann  Freiton^  he,  together  with 
Simon  Baldry^  executed  a  Joint  and  Several  Bond,  dated  the  7th  of  Octo« 
ber  1802,  to  W.  LeunSj  conditioned  for  the  payment,  by  the  Heirs,  Execu- 
tors  or  Administrators  of  William  BcUdryy  within  Three  Months  after  his 
decease,  of  490Z.^to  Ann  Freston^  in  case  she  should  suryiye  him  ;  but,  in  case 
she  should  die  in  his  lifetime,  then  for  the  payment  by  him,  of  200/.  within 
Six  Months  after  the  death  of  Ann  Frenton^  to  the  Persons  therein  named. 

Simon  Baldry  died  in  March  1820.  Ann  Baldry  died  in  April  1831, 
leaving  her  Husband  her  surviving. 

William  Baldry  having  become  Insolvent,  the  Persons  entitled  to  the 
200Z.  under  the  Bond,  filed,  in  1832,  a  Creditor's  Bill  against  the  Execu- 
tors of  Simon  Baldry. 

^he  Executors,  in  their  Answer,  said  that  they  had  applied  [  ^622  ] 
the  whole  of  Simon  Baldry*»  Personal  Estate  in  payment  of  his 

(a)  Sm  16th  and  17tfa  Orders  of  1881. 
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Debts  and  Legacies :  and  that  they  never  beard  of  the  Bond  until  October 

1881. 

Mr.  Knight  and  Mr.  Spence  for  the  Plaintiffs. 

Sir  JE.  Sugden  and  Mr.  Thomson^  for  the  Defendants,  the  Execators  of 
Simon  Baldn/y  said  that,  as  the  Plaintiffs  had  suffered  Nine  years  to  elapse, 
without  giving  the  Executors  any  notice  of  the  Bond,  they  were  not  entitled 
i3  sue  the  Execators.  In  The  Governor  and  Company  of  the  Chelsea 
Waterworks  v.  Cowper  (a),  Lord  Kenyon  expresses  it  to  be  bis  opinion 
that,  where  an  Executor  has  paid  his  Testator's  Debts  and  Legacies,  and 
paid  over  the  remainder  of  the  Estate  to  the  Residuary  Legatee,  and  has 
had  no  notice  of  any  other  subsisting  demand,  provided  he  had  not  done  it 
too  precipitately,  it  was  a  good  Answer  to  an  Action  on  a  Bond.  The 
Statute  having  directed  that  no  Legacies  should  bo  claimed  before  the  end 
of  One  year  from  the  Testator's  death,  seems  to  have  meant  to  give  that 
time  for  Creditors  on  the  Estate  to  make  their  Claims,  or,  at  least,  to  give 
notice  to  the  Executor  that  there  were  such  Claims  subsisting. 

Mr.  Bridger  and  Mr.  Bichner  appeared  for  other  Defendants. 

The  Viee-'Ohancellor  said  that  he  had  always  understood  the  Law  to  be 
that  an  Executor  who  had  paid  simple  Contract  Creditors  of  his 
[  *628  ]  Testator,  a  Bond  *being  in  existence  but  not  then  payable,  ought 
to  be  allowed  those  Payments ;  but  that  an  Executor  was  liable, 
if  he  paid  the  Legatees,  notwithstanding  he  had  no  notice  of  the  Bond  (6} : 
and  that  he  was  not  dbposed  to  agree  to  what  was  attributed  to  Lord  ^a- 
jfon  IB  the  Case  cited. 


Holland  v.  Sproule. 

1S64 :  8d  Jane.— JP2as  and  PUmding.'^Accomt.—BideaM, 

A.  died  Indebted  to  B. 
C.  took  oat  Administration  to  il.,  got  in  bis  Estate  and  afterwards  died.  D.  took  ont  Ad- 
ministration to  A, — B.  filed  a  Bill  against  D.  and  C.^s  Execntor,  for  an  Account  of  wS.'s  Es- 
tate possessed  bj  D.  and  bj  C.  The  Executor  pleaded  an  Account  stated  by  him  to  D,  after 
the  filing  of  the  BiU  and  a  Release  executed  to  him  by  D,  on  Payment  of  die  Balance ;  bn^ 
did  not  annex  the  Account  to  his  Flea.  Held  that  the  Plea  was  not  double;  and  that  it  wa4 
not  necessary  to  annex  the  Account  to  the  Plea. 

William  Phelps  died  in  1825,  being,  at  his  death,  indebted,  on  Bond, 
to  the  Plaintiff.  In  1827,  Letters  of  Administration  to  the  deceased,  with 
his  Will  annexed,  were  granted  to  Betsy  Olive,  Betsy  Olive  died  in  1829, 
having  got  in  the  Testator's  Estate,  and  having  appointed  the  Defendant, 

(a)  1  Espin.  N.  p.  6.  a7IL  {h)  See  Rawhim  t.  Day,  Amb.   160. 
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Sprouhj  her  Executor ;  and  he  proved  her  Will  and  got  in  her  Estate.  In 
1831  Letters  of  Administration  de  bonis  non  of  Phelps,  were  granted  to  the 
Defendant  Prior. 

The  Bill,  which  was  filed  on  the  11th  of  July  1831,  prayed  for  an  ac- 
count of  what  was  due  on  the  Bond,  and  also  for  an  account  of  Phelps^s 
Estate  possessed  by  Betsy  Olive  and  Prior, 

Spronle  jilcaded  that  he  had  come  to  an  account,  with  Prior^  in  respect 

of  PJiel2)8^8  Estate  possessed  by  Betsy  Olive^  and  that  a  Balance  of  471Z. 

was  found  due  to  Phelps's  Estate,  and  that,  on  the  6th  of  August 

1831,  'he  paid  that  Sum  to  Prior:  and  that,  by  a  Deed  Poll     [  '624  ] 

dated  the  same  day,  after  reciting  (amongst  other  things)  that 

Prior  having  required  Sproule^  as  the  Executor  of  Betsy  Olive^  to  account 

for  Phelps^s  Estate  come  to  her  hands,  Sproule  had  rendered,  to  Prior^  an 

Account  marked  A.  bearing  even  date  with  the  Deed  Poll,  by  which  a 

Balance  of  471?.  appeared  to  bo  due  from  Betsy  Olive's  Estate  to  Phelps^s 
Estate,  and  that  Prior  had  examined   and  approved  of  the  Account,  as  he 

thereby  acknowledged  ;  It  was  witnessed  that,  in  consideration  of  the  47 IZ. 

paid  to  Prior  by  Sproule^  Prior  released  Sproule^  as  the  Executor  of  Betsy 

Olive,  from  all  Claims  and  Demands  in  respect  of  Phelps's  Estate.     The 

Plea  concluded  by  setting  forth  the  Receipt  for  tho  471^  indorsed  en  the 

Deed  Poll. 

Sir  E,  Sugden,  and  Mr.  Stinton,  in  support  of  the  Bill : 

First :  The  Plea  is  Double.  It  consists  of  a  stated  Account,  and  also  of 
a  Release  ;  either  of  which  would  have  been  a  suflScient  Plea  by  itself. — : 
Secondly :  The  Defendant  ought  to  have  annexed  the  Account  to  his  Plea. 
It  was  rendered  to  a  third  Party,  and  the  Plaintiff  knows  nothing  of  it. 
HanJcey  v.  Simpson  (a). — Thirdly:  The  Account  was  rendered  after  the 
Bill  was  filed,  in  order  to  prevent  the  Suit.  Tho  Court  will  not  support 
such  an  Account  and  Release,  as  against  Creditors. 

Mr.  Knight  and  Mr.  Wakefield  for  the  Plea. 
The  Vice  Chancellor  : 

The  Account  and  Release  must  be  taken  together.     'What     [  •625  J 
the  Plea  states  as  to  the  Account,  is  nothing  more  than  an  Aver- 
ment that  the  recitals  of  the  Release  are  true. 

The  Bill  does  not,  and,  indeed,  could  not  seek  to  impeach  the  Account, 
which  was  not  rendered  until  after  the  Bill  was  filed ;  and,  therefore,  it  was 
not  necessary  to  annex  the  Account  to  the  Plea. 

The  Account  and  the  Release  constitute  one  fact,  which  will  be  a  bar  to 
the  Suit  as  against  the  Defendant  Sp'oule :  and,  therefore,  I  think  that  the 
Plea  ought  to  be  allowed. 

(a)  8  Atk.   t03. 
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Tasker  V.  Shall. 

18S4 :  16th  Jn\y.—Deed. — Qmstruethn  — PotDir  of  Sale. 

A,  being  Tenant  in  Tail  of  an  Estate,  in  remainder  expectant  on  the  death  of  B.,  entered  into 
Articles,  on  his  Marriage,  by  which,  after  reciting  that  it  had  been  agreed  that  the  Estate 
shoald,  subject  to  B.*a  Life-Interest  thefein  and  to  the  raising,  Mortgage  or  otherwise,  of  anj 
Sam  or  Sums  not  exceeding  15,000/-,  for  Jl^t  use,  be  settled  to  the  uses  thereinafter  express- 
ed, he  eoTcnanted  that  he  would,  subject  to  the  raising,  by  any  ways  or  means  and  at  any 
time  or  times  he  should  think  proper,  of  the  Sum  or  Sums  before-mentioned,  by  Mortgage, 
Annuity^  or  othenottey  for  his  own  benefit,  and  to  any  Deed  or  Beeds  he  might  make  for  secnr* 
ing  the  repayment  thereof  and  Interest,  do  all  necessary  acts  for  settling  the  Estate,  subject 
to  B.V  Life-Interest,  in  the  manner  agreed  upon.  Held  that  A.  was  authorised  to  raise  the 
16,000/.  by  Sale;  and  that  he  was  justified  in  selling  his  Interest  in  remainder  in  the  whole 
of  the  Estate,  as  the  16,000/.  was  nearly  the  full  yalue  of  snch  Interest. 

Arthur  Oeorge  Shall  being  Tenant  in  Tail  Male  of  certam  Estates, 
subject  to  the  Life-Estate  of  Martha  Lucas  therein,  by  Articles 
[  *626  ]  of  Agreement  dated  the  3d  of  December  1830,  after  ^reciting 
an  intended  Marriage  between  Small  and  Matilda  Webb  JEd- 
nfordsy  and  that,  upon  the  Treaty  for  the  Marriage,  it  was  agreed  that  the 
Estates  should  (subject  to  the  Estate  for  Life  therein  of  Martha  Lweas^  and 
to  the  ramng^  hy  Mortgage  or  othertmey  of  any  Sum  or  Sums  of  Money, 
not  exceeding  J  in  the  whole,  the  Sum  of  15,000/.,  hy  and  for  the  said 
Arthur  George  Smalt)  be  conveyed  to  the  uses,  and  upon  and  for  the 
Trusts,  &c.  thereinafter  expressed :  It  was  witnessed  that  SmaU  did,  there- 
by, for  himself,  his  Heirs,  &c.,  covenant  with  Charles  Samuel  Afford,  the 
Lady's  Uncle,  that  he  would,  as  soon  as  conveniently  might  be  after  the 
Marriage  (subject  and  without  prejudice  to  the  raising,  by  any  ways  or 
means,  and  at  any  time  or  times  he,  the  said  Arthur  Q-eorge  Small,  should 
think  proper y  of  any  Sum  or  Sums  of  Money,  not  exceeding  in  the  whole 
the  Sum  of  15,0001.,  by  Mortgage,  Annuity,  or  othenrise,  for  his  own  use 
and  benefit,  and  to  any  Deed  or  Deeds  and  Assurances  which  he  might 
thereafter  malce  and  execute  for  securing  the  repayment  of  such  Sum  or 
Sums  of  Money  and  the  Interest  thereof)  make  and  execute  all  such  Deeds 
and  Assurances  as  should  be  requisite  for  settling  the  Estates  (subject  to  the 
Life-Interest  of  Martha  Lucas),  to  the  use  of  Ashford,  his  Heirs  and  As- 
signs for  the  life  of  Matilda  fVebb  Edwards^  in  Trust  for  her  separate  use, 
with  remainder  to  the  use  of  Small  during  his  life,  with  remainder  to  the 
use  of  the  Children  of  the  Marriage,  as  Tenants  in  Common  in  Fee,  but  in 
case  they  should  all  die  under  21  and  without  having  been  married,  and 
Matilda  Wehb  Edwards  should  survive  Small,  to  the  use  of  her  in  Feo,  but 
if  SmaU  should  survive  her,  to  the  use  of  Small  in  Fee,  and,  if  he  should 
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afterwards  die  Intestate  seised  of  the  Estates,  to  the  use  of  A%hr 
ford  in  Fee :  and  that,  in  the  intended  Settlement,  there  ^should     [  *627  ] 
be  contained  Powers  enabling  AxJ^ard^  after  the  decease  of  Smail 
and  Matilda  Webb  Udwardsj  to  apply  the  Bents  of  the  Estates  for  the 
Maintenance  and  Edacalion  of  the  Children  during  their  Minorities ;  and, 
with  the  consent  of  Small  and  Matilda  Webb  EdwardSj  if  living,  and,  after 
their  deaths,  at  his  own  discretion,  to  raise  not  exceeding  1,0002.  for  the 
Prererment  of  each  Ghild,  and,  to  mortgage  the  Estates  for  a  Term  of 
Years  for  ndsing  the  same ;  and  (with  the  consent  of  Small  and  Matilda 
Webb  Edwards  or  the  Sarvivoi)  to  sell  the  Timber  on  the  Estates,  and  to 
invest  the  Money  in  Government  or  other  Securities  upon  the  like  Trusts  as 
were  thereby  declared ;  and,  during  the  life  of  Matilda  Webb  Edwards^ 
to  lease  the  Estates  for  21  Years  in  Possession ;  and  also  a  like  Power  to 
Small  when  he  should  be  in  possession  of  the  Estates :  and  that,  in  such 
Settlement  so  to  be  made  as  aforesaid,  there  should  be  likenrise  inserted 

and  contained  all  $uch  PowerSj  Provisoes^  Covenants,  Causes  and  Agree* 
ments  as  mighty  by  Counsel,  be  considered  essential  for  the  Parties  interest- 
ed therein^  or  which  might  be  proper  for  effecting  the  several  Purposes  ihere^ 
in  mentioned,  and  as  were  usually  contiuned  in  Settlements  of  the  like  kind, 
notwithstanding  they  were  not  thereby  directed  or  noticed. 

The  Marriage  took  effect ;  and  Small,  having  borrowed  5,O0OZ.,  in  part 
of  the  15,0002.,  from  Thomas  Phillips,  by  Indentures  dated  the  2d  and  Sd 
of  March  1831,  and  by  Fine,  mortgaged  the  Estates,  subject  to  the  Life* 
Estate  of  Martha  Lucas,  to  PJiillips  and  his  Heirs,  for  securing  the  repay, 
ment  of  the  5>000Z.  with  Interest :  and,  some  time  afterwards,  Martha  £ti- 
cas  joined  with  Small  in  suffering  a  recovery  of  the  Estates,  to  the  use  of 
Phillips  in  Fee,  subject  to  her  Life  Interest  therein. 

*Small,  having  borrowed  the  further  Sum  of  5,0002.  from  Jo-  [  *628  ] 
sq>h  Wakrford,  by  Indentures  of  the  26th  and  27th  of  October 
1882,  in  exercise  of  the  Power  reserved  to  hhn  by  the  Articles,  to  raise  for 
his  own  benefit  not  exceeding  15,0002.  mortgaged  the  Estates,  subject  to 
Martha  Lucases  Life-Interest  and  to  PhUlips^s  Mortgage,  to  Wakeford  and 
bis  Heirs,  for  securing  the  re-payment  of  that  5,0002.  with  Interest. 

By  Indentures  of  the  28th  and  29th  of  October  1832,  mide  between 
Small,  AsJford,  Phillips  and  Wakeford,  and  Benjamin  Russell  Baker  and 
Thomas  Mann,  after  reciting  that,  upon  the  Treaty  for  the  Loan  of  the 
last-mentioned  5,0002.,  it  was  agreed  that  Small  should  make  the  Convey- 
ance after-mentioned,  the  Estates  were  conveyed  to  Baker  and  Mann  and 
their  Heirs,  subject  to  Martha  Lucases  Life-Interest  and  to  the  Mortgages 
to  Phillips  and  Wakeford,  in  Trust  to  sell,  and,  out  of  the  Proceeds,  to  pay 
the  Principal  and  Interest  due  to  PhOlips  and  Wak^ord,  and  to  pay  th« 
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Surplus  to  Small  or  the  other  Person  or  Persons  entitled  thereto,  for  the 
time  being,  under  the  Articles. 

Afterwards  Small^  in  consideration  of  1,000/.,  sold  an  Annuity  of  1101. 
to  Sarah  Baker  for  her  Hfe,  and,  for  securing  the  payment  thereof,  by  an 
Indenture  (the  date  of  which  was  not  mentioned  in  the  Bill)  charged  the 
Estates  with  the  payment  of  the  Annuity  redeemable  upon  the  Terms  there- 
in mentioned.  SmaUy  also,  further  charged  the  Estates  ivith  the  payment 
of  2,5002.  and  Interest  to  T,  Hawkins. 

Default  having  been  made  in  payment  cf  the  Principal  and  In- 
[  *629  ]  terest  secured  by  the  Mortgages,  Baker  *and  Mann^  on  the  2lBt 
of  December  1833,  entered  into  and  signed  an  Agreement,  wiUi 
the  Plaintiff,  to  sell  the  Estates  to  him  (subject  to  Martha  Lucases  Life-In- 
terest) for  19,2502.  and  Small,  subsequently,  ratified  and  confirmed  the 
Contract. 

The  Bill,  which  was  filed  against  StmlU  and  his  Wife,  A$hfordy  and  the 
•Incumbrancers  on  the  Estates,  after  stating  as  above,  alleged  that  the 
19,2502.,  far  exceeded  the  amount  at  which  SmalVs  Reversionary  Interest 
had  been  valued  by  two  competent  Valuers ;  that  there  was  no  Issue  of  the 
Marriage  between  Small  and  his  Wife ;  that,  since  the  execution  of  the  Ar- 
ticles, ike  Fee  Simple  and  IrJieritance  of  the  SstateSj  had  been  duly  con^ 
veged  to  and  vested  in  Phillips^  subject  to  Martha  Lucases  Life-Interest ; 
that  the  Plaintiff  had  been  always  ready  to  perform  the  Agreement,  but 
SmalU  Aahford,  Baker  and  Mann  pretended  that  a  good  Title  to  the  Es- 
tates free  from  Incumbrances  except  Martha  Laca^s  Life-Interest,  could 
not  be  made.  The  Bill  prayed  that  it  might  be  declared  that  a  good  Title 
could  be  made  to  the  Estates  free  from  Incumbrances,  except  as  aforesaid, 
and  that  the  Contract  might  be  apecifically  performed,  and  that  Small,  Ashr 
fordj  Baker  and  Mann^  might  be  decreed  to  do  all  necessary  acts  to  convey 
the  Estates  to  the  Plaintiff  accordingly,  on  payment  of  the  19.2502. 

Aihford  and  Mrs.  Stnall,  demurred,  generally,  to  the  Bill. 

Mr.  Treslove  and  Mr.  Coote,  in  support  of  the  Demurrer : 
[  •eSO  ]  The  question  turns  on  the  construction  which  is  to  be  •put  on 
the  parenthetic  words  in  the  Articles :  and  it  must  be  borne  in 
mind  that  /Si?w2r«  Interest  in  the  Estates,  is  Reversionary.  Small  covenants, 
with  AsJ^ordj  to  do  all  necessary  acts  for  conveying  the  Estates  to  the  uses 
upon  the  Trusts,  &c.  of  the  Articles,  subject  to  the  raising  of  any  Sum  or 
Sums  not  exceeding  15,0002.,  by  Mortgage,  Annuity  or  otherwise,  for  his 
own  use,  and  to  the  execution  of  any  Deed  or  Deeds  he  might  thereafter 
make  for  securing  the  repayment  of  such  Sum  or  Sums  and  the  Interest 
thereof.  The  Question  is  whether,  under  those  words,  he  could,  the  day 
ai^er  the  Articlea  were  made,  bare  sold  the  Estates  for  raisbg  the  15,0001., 
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and  coald  have  called  on  his  Wife  and  Aahford  to  join  in  the  Sale.  The 
Articles,  after  directing  the  Estates  to  be  settled  on  Small  and  his  Wife 
and  their  Children,  provide  for  the  insertion,  in  the  Settlement,  of  Powers 
for  the  Maintenance  and  Advancement  of  the  Children,  and  for  the  granting 
of  Leases  and  cutting  Timber  on  the  Estates.  Small  mortgaged  the  Es- 
tates, first,  to  PAi7/tp«,  and,  next,  to  Wakeford;  and,  afterwards,  he  join- 
ed in  conveying  the  Estates  to  Baker  and  Mann^  in  Trust  to  sell  and  pay 
off  the  Principal  and  Interest  due  on  the  Mortgages,  and  then  to  pay  the 
surplus  Proceeds  of  the  Sale  to  Smallj  his  Heirs,  Executors  &;c.,  or  the 
other  Person  or  Persons,  for  the  time  being,  entitled  thereto  under  the  Ar» 
tides.  Afterwards,  he  sold  an  Annuity  to  Sarah  Baker ^  and  charged  it  on 
the  Estates :  and,  then,  he  made  a  third  Mortgage  to  Hawkins^  to  secure 
2fi00l. 

A  Power  of  Sale  does  not  arise  on  these  Articles,  either  expressly  or  by  im- 
plication.    On  the  contrary,  it  appears  from  the  whole  tenor  of  the  Articles, 
that  the  Parties  intended  that  such  a  Power  should  not  be  inserted 
*in  the  Settlement.     If  the  Parties  meant  that  Small  should     [7^31  ] 
have  a  Power  of  Sale,  it  is  strange  that  they  should  say  :  "  By 
Mortgage,  Annuity  or  otherwise."    The  general  word,  othermse^  is  govern- 
ed by  the  preceding  particular  words.     Moreover,  the  Estates  are  to  be  set- 
tled subject  to  any  Deed  or  Deeds  that  Small  might  execute  for  securing 
the  repayment  of  the  Sums  to  be  raised  and  the  Interest  thereof. 

[The  Vic^Chaneelhr : — If  the  15,000Z.  were  raised  by  Annuity,  how 
would  you  construct  the  Annuity-Deed  ?] 

SmaWs  Interest  was  reversionary,  and  it  is  not  usual  to  give  a  Power  to 
sell  such  an  Interest.  If  it  is  sold,  Mrs.  Small  will  come  into  possession  of 
an  Income  immediately. 

[The  Vice-ChanceUar :— If  the  Sale  was  not  to  take  place  until  after  the 
death  of  the  Tenant  for  Life,  why  were  the  words :  ^^  at  any  time  or  times," 
inserted  in  the  Articles  7] 

If  Small  had  any  Power  of  Sale,  fit  did  not  authorize  him  to  sell  the 
whole  of  the  Estates,  nor,  indeed  to  sell  any  part  of  them  after  making  the 
Mortgages,  nor  could  he  delegate  the  Power. 

Lastly :  No  Person  ought  to  be  made  a  Party  to  a  Suit  for  Specific  Per- 
formance, except  those  who  were  Parties  to  the  Contract.  Mrs.  Small^ 
therefore,  ought  not  to  have  been  made  a  Party  to  this  Suit.  The  Prayer 
of  the  Bill  is  improper  as  against  Persons  who  are  not  Parties  to  the  Con- 
tract. 

*Sir  H.  Sugderij  Mr.  S^penee  and  Mr.  K.  Parker  appeared  in  [  *6S2  J 
support  of  the  Bill. 

Vol.  VI.  106 
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But  The  VICE-CHANCELLOR,  ivitbout  hearbg  them,  said ; 

The  only  point  on  which  I  have  any  doubt,  is  whether  Mrs.  Small  ought 
to  have  been  made  a  Party  to  this  Suit.* 

It  appears,  on  the  face  of  the  Articles,  to  have  been  the  primary  object 
of  the  Settlor  to  secure  to  himself  the  15,0002.,  and  the  Terms  of  the  Deed 
are,  I  think,  large  enough  to  enable  him  to  raise  it  by  Sale. 

The  Deed  recites  that  it  was  agreed,  on  the  Treaty  for  the  Marriage,  that 
the  Estates  should,  subject  to  the  Estate  for  Life  therein  of  Martha  Luea9f 
and  to  the  raising,  by  Mortgage  or  otherwiscj  of  any  Sum  or  Sums  of  Money 
not  exceeding,  in  the  whole,  the  Sum  of  15,000/.,  by  and  for  the  said  A» 
(7.  Smallj  be  conveyed  to  the  uses  thereinafter  expressed.  Then,  when  we 
come  to  the  witnessing  part,  we  find  these  words :  ^'  Subject  and  without 
prejudice  to  the  raising,  by  any  ways  or  means,  and  at  any  time  or  times  he, 
the  said  A.  G,  Smallj  should  think  proper,  of  any  Sum  or  Sums  of  Money 
not  exceeding,  in  the  whole,  the  Sum  of  15,000/.,  by  Mortgage^  AnnuUg 
or  otherwise.**  The  words  ^^  by  Mortgage"  do  not  imply  a  sale  : 
[  *638  ]  the  word  *^'  Annuity"  almost  implies  a  Sale,  as  the  raising  of  the 
Money  by  Annuity,  is  a  more  burdensome  mode  of  raising  it 
than  a  Mortgage  is :  then  come  the  words,  ^'  or  otherwise,"  which  do  imply 
a  Sale.  The  words  here  used  show  an  intention  to  increase  the  Power  to 
raise  the  Money,  as  occasion  should  require. 

I  have  no  doubt  upon  the  construction  to  be  put  on  these  words,  and  that 
they  are  sufficiently  ample  to  enable  Mr.  Small  to  make  a  good  Title  to  the 
Purchaser.     The  Demurrer,  therefore,  must  be  over-ruled. 


1S36:  3rd  &  4th  JvLne.—Specific  Performance.—Parties, 

Thoagh,  in  general,  none  bat  tho  Persons  vrho  sign  the  Contraet  ought  to  be  Parties  to  a  Bfll 

for  Specific  Performnnce,  yet  a  Parchaser  may,  under  special  ctrcvmstanccs,  make  other 

Persons  who  are  interested  in  the  Estate,  Defendants  to  the  Bill 

The  Cause  now  came  on  to  be  heard.  It  was  admitted  that  the  Facts  of 
tho  Case,  as  they  appeared  on  the  Bill,  were  not  altered. 

Mr.  Knighty  Mr.  Spence  and  Mr.  JT.  Parker ^  appeared  for  the  Plain- 
tiff. 

Mr.  Treslove  and  Mr.  Coote  for  the  Defendants  Small  and  Ashford. 

Mr.  Jacob  and  Mr.  Willcock^  for  the  Defendant  Mrs.  Smallj  urged  the 
same  Objections  as  had  been  raised  on  the  argument  of  the  Demurrer. 

*  The  Counsel  for  the  Demurrer  said  that  they  would  waire  the  objection  that  Mrs.  Small 
ought  not  to  have  been  made  a  Party ;  their  object  being  to  obtain  the  Opinion  of  the  Court 
on  the  principal  Question.  At  the  hearing  of  the  Cause,  however,  (a  Beport  of  which  is  sub- 
joined,) Counsel  appeared  for  Mrs.  Small  separately,  and  the  objection  was  again  raised  and 
strongly  urged. 
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Mr.  Q-irdlestonej  Jan.,  foi  the  Defendants  Phillips j  Hawkins  and  Sarah 
BakeVy  said  thoagh  Phillips  had,  by  his  Answer,  sabmitted,  on  being  paid 
his  Principal,  Interest  and  Costs,  to  execute  such  Conveyance  and  do  sach 
Acts  as  might  be  necessary,  on  his  part,  to  carry  the  Agreement  into  effect, 
yet  he  ought  not,  in  the  face  of  the  question  which  bad  been 
f' raised  between  Co-defendants,  *in  the  course  of  the  Suit,  to  be     [  *634  ] 
ordered  to  convey  the  Estate,  until  it  was  settled  who  was  enti- 
tled to  it. 
Mr.  Cooper  appeared  for  the  Defendants,  Baker  and  Mann, 

The  Vice  Chancellor  : 
This  Case  appears  to  be  free  from  difficulty. 

The  Case  is  this. — Small  being  Tenant  in  Tail  in  remainder,  and,  being 
about  to  marry,  entered  into  the  Articles  in  question.  The  Opinion  that  I 
expressed  in  deciding  on  the  Demurrer,  remains  unaltered,  namely,  that  it 
was  competent  to  Small  to  sell  the  whole  Estate  for  the  purpose  of  raising 
15,000/. 

The  recital  in  the  Articles  is,  &c.  &c.  So  that  tho  first  object  in  dealing 
with  the  Estate,  was  that  the  15,000/.  should  be  raised  for  Small.  And 
then  it  was  witnessed,  &c.  &c. 

It  was  said  that  the  general  power  expressed  in  the  first  part  of  tho  Deed, 
is  to  be  limited  to  a  Mortgage,  because  there  are  the  words :   ^'  Subject  to 
any  Deed  or  Deeds  and  Assuranoe  which  he  might  thereafter  make  and  ex* 
ecute  for  securing  the  repayment  of  such  Sum  or  Sums  of  Money  and  tho 
Interest  thereof."     But  inasmuch  as  it  was  expressly  declared  before,  that 
the  Settlement  should  be  subject  to  his  raising  his  15,000/.  by  Mortgage, 
Annuity  or  otherwise,  it  would  be  too  much  to  say  that  the  Power  is  to  be 
cut  down,  because  there  is  a  foolish  reference  to  the  Deeds  by  which  the 
raising  of  the  15,000/.  is  to  be  effected.    As  the  15,000/.  is,  in 
the  opinion  of  the  two  Valuers,  a  large  *  proportion  of  the  value     [  *635  ] 
of  the  Estate,  it  is  reasonable  to  suppose  that  the  Parties  intend- 
ed that  Mr.  Small  should  have  a  power  of  raising  that  Sum  by  Sale,  as 
there  would  be  a  greater  facility  of  raising  the  Money  by  Sale,  than  by 
Mortgage  :  for,  when  Money  is  raised  by  Mortgage,  the  Person  who  lends 
the  Money,  always  requires  the  Estate  to  be  of  considerably  greater  value 
than  the  Mortgage-money.     Prima  facie  it  does  not  appear  likely  that  any 
one  would  lend  15,000/.  on  Mortgage  of  the  Estate,  the  day  after  the  Ar- 
ticles were  executed.    Therefore  it  would  be  idle  to  say  that  Mr.  Small 
should  have  the  power  of  raising  the  15,000/.,  at  any  time,  unless  he  had 
power  to  raise  it  by  Sale.     Then  what  is  done  ?    First  he  executes  a  Mort- 
gage and  levies  a  Fine  to  PhiUipSj  for  securing  5,000/.,  and  then  he  mort- 
gages the  Equity  of  Redemption  to  Wakeford,  for  securing  a  further  Sum 
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of  5,0007.  ThcD  there  are  two  other  Transactions,  by  one  of  which  2,500Z. 
was  raised  by  Mortgage,  and  by  the  other  1,0002.  was  raised  by  Annuity ; 
so  that  13,5002.  has  been  raised  in  the  whole.  If  that  were  all,  I  should 
think  it  a  matter  of  course  that  Small,  having  the  power,  might,  with  the 
concurrence  of  the  Parties  having  the  prior  charges,  sell  the  Equity  of  Re- 
demption to  raise  the  Sum  mentioned  in  the  Articles. 

Mr.  Jacob  said  that  it  was  the  duty  of  Sniall  to  keep  down  the  Interest 
on  the  Sums  which  ho  has  borrowed.  A  Tenant  for  Life  is  bound  to  keep 
down  the  Interest  of  an  Incumbrance  on  the  Estate,  but  that  does  not  ap- 
ply to  the  Case  of  a  Tenant  in  Tail  in  remainder.  He  is  not  bound  to  do 
80,  because  there  is  no  Fund  to  keep  it  down.  As  Small  was  empowered 
to  raise  the  15,0002.,  the  Interest  would  be  chargeable  on  the 
[  *686  ]  'Estate,  as  the  object  was  that  he  should  have  the  whole  15,0001. 
to  put  in  his  pocket. 

Then  he  ultimately  executes  certain  Instruments  by  which  he  conveys 
the  Equity  of  Redemption  to  Baker  and  Mann.  That  was  a  useless  piece 
of  machinery :  but  it  was  quite  competent  to  him  to  employ  them  as  his 
Agents  in  selling  the  Estate  ;  and,  as  he  ratified  the  Contract,  it  was  his 
Contract. 

Tanker,  having  got  the  Contract,  has  a  right  to  have  it  performed :  and 
the  legal  Estate  being  in  PhiUpSj  he  is  not  willing  to  convey  it,  point  blank, 
to  Tanker,  but  desires  that  if  he  does,  he  shall  have  competent  authority 
for  80  doing.  Then  the  Bill  is  filed  ;  and,  as  the  question  is  rsdsed  whether 
the  legal  Estate  can  be  so  conveyed,  Mrs.  Small  is,  of  necessity,  made  a 
party  to  the  Suit.  Therefore,  on  account  of  the  hesitation  of  PhilUpe  to 
reconvey  the  Estate,  the  Suit  is  rightly  constructed  by  making  Mrs.  SmaU 
a  party. 

There  must  be  a  Declaration  that  it  is  competent  to  SmaU  to  sell  the  Fee 
Simple  of  the  whole  of  the  Estate  to  raise  the  15,0002.,  and  it  must  be  re- 
ferred to  the  Mauter  to  inquire  whether  the  whole  or  what  part  of  the 
15,0002.  has  been  raised,  and  whether,  at  the  time  of  the  Contract,  the 
Sum  proposed  to  be  given  was  a  fit  and  proper  Sum  to  be  given. 


[  •687  ]  •PowTS  V.  Mansfibld. 

1SS6 :  S5th  May  and  Ut  Jaii«.~Phicftc«.— Z>micr7w  of  Pttrol,'^Infant.~-Deeree. 

As  the  Demurrer  of  the  Parol  has  been  abolished  by  U  Geo.  4,  a  1  "W.  c.  47,  an  Infant  De- 
fendant is  not  entitled  to  have  Six  Months  giren  to  him,  after  attaining  21,  to  show  Causa 
against  a  Decree. 

Thb  Judgment  on  the  hearing  of  this  Cause,  was  delivered  on  the  28d  of 
February  1886  * ;  but  the  Mmutes  of  the  Decree  were  not  finally  arranged 
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until  the  27th  of  April.  The  Decree  was  dated  on  the  last-mentioned  day, 
and  concluded  in  the  following  words  :  ^^  And  this  Decree  is  to  be  binding 
on  the  said  Defendant,  John  Simeon,  the  Infant,  unless  he,  being  served 
with  a  Sabpoena  to  show  Cause  against  the  same,  «AaU,  within  Biz  months 
after  he  shall  attain  his  age  of  21  years^  show  unto  this  Court  good  Cause 
to  the  contrary." 

On  the  8th  of  February  1836,  the  Defendant,  John  Simeon^  who  was 
the  eldest  Son  of  the  Defendants,  Sir  Richard  and  Lady  Simeon^  attained 
21 :  that  fact,  however,  was  not  disclosed  until  the  Notice  of  the  present 
Motion  was  served. 

A  Motion  was  now  made  on  behalf  of  the  Defendant,  John  Simeon^  That 
he,  having  attained  his  age  of  21  Years,  might  be  at  liberty  to  put  in  a 
new  and  further  Answer  to  the  Plaintiff's  Bill  in  this  Cause,  and  that  he 
might  have  Six  Week's  time  given  him  for  that  purpose,  and  that,  in  case 
the  Plaintiff  should  reply  thereto,  the  Defendant,  John  Simeon^  might  be 
at  liberty  to  examine  Witnesses  in  support  thereof,  and  that  this  Cause,  on 
such  Answer,  with  any  Evidence  which  might  be  gone  into  in  verification  of 
support  thereof,  might  be  again  set  down  and  come  on  to  be  heard,  and  that, 
in  the  mean  time  all  Proceedings  under  the  Decreer  made  on  the  hearing  of 
the  Cause,  might  be  stayed. 

•Sir  C.  Wetherell  and  Mr.  Bethelly  in  support  of  the  Motion,     [  •638  ] 
relied,  principally,  on  Ktlsall  v.  Kelsall  (a).     They  also  cited 
Bennet  v.  Lee  (6),  Fountain  v.  Caine  (c),  and  Napier  v.  Lady  Effingham 
(^d)  ;  and  said  that  Sir  Richard  Simeon  was  ready  to  pay,  into  Court,  the 
Money  directed  to  bo  raised  by  the  Decree. 

Mr.  Knighty  Mr.  Jacob  and  Mr.  Chandless  for  the  Plaintiff,  and  the  De- 
fendant, his  Infant  Son : 

In  Kelsall  v.  Kelsall^  the  Defendant  on  whose  behalf  the  Application 
was  made,  was  an  Heir-at-Law.  But  Mr.  Simeon  is  not  the  Heir  of  either 
Sir  John  or  Sir  Fitzwiiam  Barrington.  It  is  not  of  c  ourse,  after  Decree, 
to  allow  a  Defendant,  on  coming  of  age,  to  make  a  new  Case.  Nor,  indeed, 
is  it  the  Practice  of  the  Court,  except  where  a  Decree  is  made  against  an 
Infant  personally,  (as  in  a  Suit  to  foreclose  a  Mortgage,  or  to  establish  a 
Will,)  to  give  the  Infant  Six  Months  after  coming  of  age,  to  show  Cause 
gainst  the  Decree.  The  reasoning  of  Lord  HardwickCj  in  Bennet  v.  Lee^ 
shows  that  the  indulgence  will  not  be  granted  unless  a  special  Cause  is  made. 
The  general  rule  is  that  an  Infant  Defendant,  on  coming  of  age,  can  only 

(a)  2  Mjl.  St  Keen,  409.  (c)  1  P.  W.  504. 

(6)  2  Atk.  487.  629.  (d)  2  P.  W.  401 . 

*  See  antey  p.  51t. 
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Show  Error  in  the  Decree.  Williamson  v.  Gordon  (e).  The  Report  of 
Fountain  v.  Caine  is  not  very  intelligible :  for  an  Infant  is  never  bound  by 
the  Answer  of  his  Guardian. 

In  this  Case,  Evidence  was  given  on  behalf  of  the  Infant.  Has  an  In- 
fant, on  coming  of  Age,  ever  been  allowed  to  make  a  new  Case,  where  he 
has,  himself,  entered  into  Evidence  7  It  would  be  pregnant  with 
[  *639  ]  mischief  to  Property,  if  a  Plaintiff  could  not  obtain ''relief  against 
an  Infant,  except  at  the  risk  of  having  a  new  Case  made,  after 
all  his  evidence  has  been  exposed.  If  an  Infant's  Case  has  been  miscon- 
ducted, he  has  remedy  against  the  Solicitor  who  acted  for  him. 

The  Rule  that  an  Infant,  on  coming  of  Age,  may  put  in  a  new  Answer, 
is  stated,  by  Lord  Hardtoiche^  in  Btnnet  v.  Lee^io  be  founded  on  the  Prac- 
tice of  Courts  of  Law  which  allows  the  Parol  to  demur.  By  the  11  O.  4, 
&  1  W.  4,  c.  47,  s.  10,  (which  received  the  Royal  Assent  Three  Years  be- 
fore  the  Bill  in  this  Cause  was  filed)  the  Demurrer  of  the  Parol  is  abolish- 
ed. As  the  principle  of  the  Rule  has  been  abolished,  the  Rule  itself  no 
longer  exists. 

Besides,  the  Defendant,  Mr.  Simeon^  came  of  Age  on  the  8th  of  Februa- 
ry. Your  Honor's  Judgment  was  delivered  on  the  23d  of  that  Month,  and 
the  Decree  was  drawn  up  on  the  27th  of  April.  So  that  the  Defendant 
was  adult  long  before  the  Decree  was  made.  There  is  no  Case  in  which  a 
Defendant,  who  was  an  Infant  at  the  institution  of  the  Suit,  has  been  al- 
lowed to  make  a  new  Defence,  where  the  Decree  was  made  after  the  Infant 
came  of  Age. 

The  Vice-Chancbllor  : 

In  this  Case  the  Decree  ought  to  be  considered  as  having  been  made  on 
the  27th  of  April,  for  it  was  not  until  then  that  the  Terms  of  it  were  finally 
settled.  So  that  the  Decree  was  made  after  the  Defendant  had  attained 
21. 

In  all  the  Cases  that  have  been  cited,  and,  also,  in  a  Case  in 
[  *640  ]     Mostly  (/)i  the  Defendant  was  an  Infant  when  *the  Decree 
was  pronounced  ;  and  that  fact  is  referred  to  by  the  Judges  who 
decided  those  Cases. 

Here,  however,  the  Defendant  on  whose  behalf  the  Application  is  made, 
was  adult  when  the  Decree  was  pronounced :  and,  moreover,  that  Decree 
was  absolute.  I  say  alsolute^  for  the  giving  to  the  Defendant,  who  had  at- 
tained 21,  Six  Months,  '^  after  he  shall  attain  21,"  to  show  cause  against 
the  Decree,  was  giving  him  an  impossible  day.  No  one  ever  supposed  that 
the  Application  could  be  made,  after  an  absolute  Decree  had  been  pro. 
nounced. 

I  wish,  however,  ibis  Motion  to  stand  over,  in  order  that  it  may  be  as- 

{€)  19  Yet.  114.  (/)  Anon.  Mm.  66. 
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ccrtaincd  whether  there  is  any  instance  of  the  Application  being  granted, 
where  the  Defendant  was  adult  when  the  Decree  was  pronounced. 
'  Sir  CharUs  Wetherell  having  said  that  he  had  not  been  able  to  find  any 
further  Authority,  The  Vtce-Chancellor  delivered  Judgment  as  follows: 

The  Case  remains  in  the  position  in  which  it  was  lefb  a  Week  ago.  I 
have  thought  of  it,  a  good  deal,  since  ;  and  have  also  taken  the  opportuni- 
ty of  mentioning  the  general  point,  which  arises  upon  the  11  G.  4,  &  1  W. 
4,  c.  47,  both  to  The  Lard  Chancellor  and  The  Ufaster  of  the  Eolhj  and 
they  agree  with  me  in  thinking  that  the  plain  meaning  of  that  Statute  was 
that  the  Parol  should  not  demur,  and,  as  a  necessary  consequence,  that  the 
Six  Months  should  not  be  given  in  a  Decree,  by  reason  of  a  Defendant  be- 
ing an  Infant ;  because  the  giving  of  the  Six  Months,  was  founded  on  the 
circumstance  that,  in  certain  cases  the  Parol  has  demurred  :  and 
it  was  properly  ^observed,  by  Mr.  Jaeobj  in  the  course  of  the  [  *641  ] 
Argument,  that  it  is  not  a  general  proposition  that,  in  every 
case  in  which  an  Infant  is  a  Defendant,  the  Six  Months  were  given  by  the 
old  Practice  ;  but  the  Six  Months  were  given  by  Decrees  in  this  Court  which 
would  have,  in  their  operation,  an  effect  similar  to  that  which  would  take 
place  in  cases  at  Law,  where  the  Parol  would  demur. 

By  the  express  language  of  the  10th  Section  of  the  Act,  it  is  declared 
that :  ^^  Where  any  Action,  Suit  or  other  proceeding  for  the  payment  of 
Debts,  or  any  other  purposes,  shall  be  commenced  or  prosecuted  by  or 
against  any  Infant  under  the  Age  of  21  Years,  either  alone  or  together  with 
any  other  person  or  persons,  the  Parol  shall  not  Demur ;  but  such  Action, 
Suit  or  other  proceeding  shall  be  prosecuted  and  carried  on,  in  the  same 
manner  and  as  effectually  as  any  Action  or  Suit  could,  before  the  passing  of 
this  Act,  be  carried  on  or  prosecuted  by  or  against  any  Infant,  where,  ac- 
cording to  Law,  the  Parol  did  not  Demur."  And  then  the  11th  Section 
directs :  '^  That,  where  any  Suit  hath  been  or  shall  be  instituted  in  any  Court 
of  Equity  for  the  payment  of  any  Debts  of  any  person  or  persons  deceased, 
to  which  their  Heir  or  Heirs,  Devisee  or  Devisees,  may  be  subject  or  liable, 
and  such  Court  of  Equity  shall  Decree  the  Estates  liable  to  such  Debts,  or 
any  of  them,  to  he  sold  for  satisfaction  of  such  Debt  or  Debts,  and,  by  rea- 
son of  the  infancy  of  any  such  Heir  or  Heirs,  Devisee  or  Devisees,  an  im- 
mediate Conveyance  thereof  cannot,  as  the  Law  at  present  stands,  be  com- 
pelled, in  every  such  case  such  Court  shall  direct,  and,  if  necessary,  compel 
such  Infant  or  Infanta  to  convey  such  Estates  so  to  be  sold  (by 
•all  proper  Assurances  in  the  Law)  to  the  Purchaser  or  Pur-  [  •642  ] 
chasers  thereof,  and  in  such  manner  as  the  said  Court  shall  think 
proper  and  direct ;  and  every  such  Infant  shall  make  such  Conveyance  ao- 
eordingly  ;  and  every  such  Conveyance  shall  be  as  valid  and  effectual,  to 
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all  intents  and  purposes,  as  if  such  person  or  persons,  being  an  Infant  or 
Infants,  was  or  were,  at  the  time  of  executing  the  same,  of  the  full  Age  of 
21  Years."  It  is  clear,  therefore,  upon  these  Sections,  that  the  meaning 
of  the  Statute  was  that,  where  there  is  a  Decree  which  affects  the  Real 
Estate  of  an  Infant,  if  the  Court  thinks  right  to  make  a  Decree,  the  Court 
is  to  follow  up  that  Decree  by  ordering  Conveyances  to  be  made,  which  the 
Statute  directs  to  be  as  valid  as  if  the  Infant  was  of  the  Age  of  21  Tears. 
There  is  no  doubt,  in  my  Opinion,  that  the  saving  of  the  Six  Months  ia 
virtually  abolished  ;  and  in  that  Opinion,  as  I  said  before.  The  Lord  CJiancel- 
lor  and  The  Master  of  the  Rolls  agree. 

Then  how  does  this  Case  stand  ? — The  Decree  was  pronounced  after  the 
Infant  had  attained  the  Age  of  21  Tears ;  and  I  before  adverted  to  the 
peculiar  language  contained  in  this  Decree,  which  is  so  constructed  that 
though,  apparently,  it  gave  the  Six  Months  to  the  Infant,  yet,  in  fact,  it  has 
not  done  so. 

In  none  of  the  Cases  which  have  been  cited,  was  the  application,  by  the 
Infant,  to  make  a  new  Defence,  made  after  the  Decree  had  been  made  ab- 
solute ;  but,  in  all  those  Cases,  either  the  application  was  made  during  the 
Infancy  of  the  Defendant,  or  after  he  had  attained  21,  but  before  the  De- 
cree had  been  made  absolute.  Now,  in  this  Case,  both  those  circumstances 
are  wanting :  for  the  Application  is  made  by  the  Defendant  after 
[  *643  ]  *he  has  attained  21,  and  after  the  Decree  is  absolute,  (because 
the  saving  that  is  contained  in  this  Decree,  goes  for  nothing :) 
and,  moreover,  the  Decree  was  pronounced  after  ihe  Defendant  had  attain- 
ed 21. 

It  seems  to  me,  therefore,  that  neither  the  Precedents  which  have  been 
quoted,  nor  the  state  of  the  Law  as  it  ought  to  be  taken  to  be  after  the 
passing  of  the  Act  to  which  I  have  alluded,  justify  the  Application  ;  and, 
therefore,  it  must  be  refused ;  and,  as  it  b  an  experimental  Application,  it 
must  be  refused  with  Costs. 


■4-^«— >»4 


Gaseell  v.  Gaseell. 

1S36:  ISth  and  19  March— Par<»tibfi.—7efi(iftf>^  lA/k, 

A  Tenant  for  Life  of  i^i  undivided  Share  of  an  Estate,  with  Remainders  to  his  nnbom  Sons 

in  Tail,  may  file  a  Bill  for  a  Partition;  and  the  Decree  wiU  be  binding  on  the  Sons  when 

tnesM. 

Under  the  Will  of  Jamee  Mlnee^  the  Plaintiff  was  Tenant  for  Life,  with 
remainders  to  his  £rst  and  other  Sons,  successively,  in  Tail,  of  an  undivided 
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Moiety  of  certain  Estates ;  and  the  Defendant,  Benjdmin  Qaihell,  was 
Tenant  for  life,  with  remainders  to  his  first  and  other  Sons  successively  in 
Tail,  of  the  other  undivided  Moiety  of  the  same  Estates.     The  Pliuntiff  had 
no  Issue.     Bengamin  Gaskell  had  Issue  one  Son,  the  Defendant,  James 
MUnes  Gaakell,  who  was  Adult.     The  Plaintiff  and  the  Defendants  hav- 
ing entered  into  an  Agreement  to  make  Pai-tition  of  the  Estates,  the  Bill 
prayed  that  a  Partition  might  be  made  according  to  the  Agreement,  or  in 
Boeh    other  msmner  as  to    the  Court  should  seem  meet,  and    that    the 
entirety  of  such  of  the  Estates  as  should  be  allotted  to  the  Plaintiff,  might 
be  conveyed  to  the  same  uses  as  the  undivided  Moiety  Hmited,  by  the  Will, 
to  the  use  of  the  Plaintiff  and  his  Sons,  was  then  subject  to,  and 
that  the  entirety  of  the  ^Residue  of  the  Estates  might  be  convey-    [  ^644  ] 
ed  to  the  same  uses  as  the  other  undivided  Moiety  was  then  sub- 
ject to ;  and,  if  necessary,  that  a  Commission  of  Partition  might  Issue  for 
carrying  the  Agreement  into  execution ;  and  that  all  necessaiy  Parlies 
might  be  ordered  to  join  in  executing  proper  Conveyances,  and  doing  all  acts 
necessary  for  the  purposes  aforesaid. 

The  Cause  having  come  on  to  be  heard, 

Mr.  Wigram  and  Mr.  Qrubby  for  the  Pluntiff,  sud  that  doubts  had  beem 
entertained  whether,  in  a  Suit  for  a  Partition  instituted  by  a  person  who. 
was  Tenant  for  life  only,  a  Decree  could  be  made  which  would  be  bin^g 
on  the  persons  in  Remainder. 

Mr.  Ihiekworth  for  the  Defendants. 

The  Vtce^Chaneellor  said  he  would  consider  the  point. 

On  this  day  (19th  March)  His  Honor  said  that,  in  Martyn  v.  Peny^ 
man  (a)  the  Court  decreed  a  Partition,  notwithstanding  Femes  CoverteSj  Li- 
fants  and  Incumbrancers,  were  concerned :  that,  in  Lard  Brook  v.  Lord 
Hertford  (i)  the  Court  seemed  to  think  that  there  might  be  some  ^Kfficulty 
where  one  Party  was  Tenant  for  Life  ;  but  the  Court  had  frequentiy  de- 
creed a  Partition,  where  the  Tenant  for  life  was  a  Defendant ;  that  the 
manner  in  which  the  Parties  were  arranged  could  make  no  difference,  and^ 
therefore,  that,  in  this  Case,  the  Partition  nught  very  well  be  carried  into 
effect,  notwithstanding  the  Plaintiff  waa  Tenant  for  Life  only ;  but  it  must 
be  referred  to  The  Master  to  inquire  and  state  whether  it 
Vould  be  for  the  benefit  of  the  future  Issue  of  the  Plamtiff,  [*645  } 
that  the  Agreement,  either  without  variations  or  with  any  and 
what  variations,  should  be  carried  into  effect. 

(a)  Rep.  Ch  136.  (b)  2  P.  W.  618. 
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Ex  Pabtb  Patnk. 

1836 :  2Sd  April.— 2Vuitet.—Cbiijenie<»0fi  0/  11  Gm.  4.  aiuf  1  TF.  4»  c  6a 
Th«  Deyisee  of  a  Mortgage  is  not  a  Trustee  for  the  Executors  of  the  Testator,  within  1 1  Ge». 
4,  &  1  W.  4,  c.  60. 

Ann  HuNTiNODONy  being  seised  of  several  Mortgages  id  Fee.  by  her 
Will  gave  One-Half  of  all  ber  Property  to  her  Orand-Niece,  Ann  Hunting- 
don Aserofti  and  the  other  Half,  to  her  Nephews,  Nieces  and  Brother,  and 
appointed  «7.  M.  Payne  and  S.  JohMon  her  Executors.  The  Testatrix 
lefc  Ann  Huntingdon  Aseroftj  and  one  Brother  and  nine  Nephews  and  Nieces, 
one  of  whom  was  Maria  the  Wife  of  John  Aserofty  her  surviving. 

In  pursuance  of  an  Arrangement  made  between  the  Executors  and  the 
Parties  entitled  to  the  Equity  of  Redemption  of  the  mortgaged  PremioeSf 
and,  as  it  was  alleged,  with  the  concurrence  of  the  Devisees,  Executors 
caused  Deeds  of  Lease  and  Release  to  be  prepared,  whereby  the  mortgaged 
Premises  were  expressed  to  be  conveyed,  by  the  Devisees,  to  W.  Bird  in 
fetj  in  Trust  for  the  Executors  and  to  be  conveyed  as  they  should  direct  on 
payment  of  the  Principal  and  Interest  due  thereon  respectively.  Mr.  and 
Mrs.  Aseroft  having  refused  to  execute  the  Deeds,  the  Executors  presented 
a  petition,  under  11  Geo.  4,  and  1  W.  4,  chap.  60,  praying  that  scHne  person 
might  be  appointed  to  convey  the  Premises,  to  Birdy  in  the  place  of  Mr. 
and  Mrs.  Aseroft. 

Mr.  Knight  and  Mr.  K.  Parker j  for  the  Petitioners,  said 
[  *646  ]     that  the  Petition  was  presented  under  the  8th  ^Section  of  the 
Act,  in  consequence  of  Mr.  and  Mrs.  AMcroft  having  refused  to 
execute  the  Conveyance. 

Mr.  Jaeoby  for  Mr.  and  Mrs.  A%croft: 

The  8th  Section  applies  to  Trustees,  and  to  Cases  where  the  Party  has, 
for  28  days,  refused  to  execute  a  jTOfer  Deed.  Mortgages  as  welt  as  Trusts 
are  mentioned  in  the  6th  and  7th  Sections ;  but  Trusts  only  are  mention- 
ed in  the  8th  Section :  therefore,  the  Section  was  not  intended  to  apply  to 
Mortgages.    In  Re  Goddard  (a)  ;  In  He  Stanly  (6) 

The  Conveyance  to  Bird  was  not  a  proper  Deed ;  for  it  was  not  such  a 
Deed  as  Mr.  and  Mrs.  Aeeroft  could  be  required  to  execute.  The  Execu- 
tors ought  to  have  received  the  Money  due  on  the  Mortgages,  and  then  my 
Clients  would  have  been  bound  to  re-convey  the  Estates  to  ^e  Mortgagors ; 
but  they  are  not  bound  to  transfer  the  Estates  to  a  Trustee  appointed 
by  the  Executors.  Besides  Mrs.  Aseroft  has  a  beneficial  Interest  in  a 
Portion  of  the  Property. 

(•)  1  MyL  and  Keen,  S5.  (ft)  AmU,  Vol  V.  p.  StO. 
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Mr.  Knight^  in  reply : 

It  has  been  repeatedly  decided  that  the  Heir  or  Devisee  of  a  Mortgagee, 
is  a  Trustee  for  the  Persons  entitled  to  the  Mortgagee's  Personal  Estate.  The 
Cases  cited  do  not  apply ;  for,  in  those  Cases  the  question  did  not  turn  on  the 
character  of  the  Heir,  but  of  the  Intestate  ;  it  was  the  Heir  of  tho  Mort- 
gagee  who  could  not  be  found :  and  a  Conveyance  cannot  be 
obtained  where  an  Heir  cannot  be  found,  unless  he  be  the  *Heir  [  *647  ] 
of  a  Trustee.  If  Mrs.  Huntingdon  had  died  Intestate,  and  her 
Heir  could  not  be  found,  then  this  Case  would  have  been  similar  to  the 
Cases  referred  to :  but  she  has  devised  the  Legal  Estate  to  Persons  who 
have  become  Trustees  for  the  Parties  entitled  to  her  Personal  Estate. 

By  the  18th  Section  Constructive  Trusts  are  positively  declared  to  be 
within  the  Act. 

[The  Vtee-Ohaneellor : — ^Is  the  Heir  of  a  Mortgagee  more  a  Trustee  for 
ihe  Executor,  than  he  is  for  the  Mortgagor,  where  the  Mortgage-money  has 
been  paid  off?] 

If  the  Mortgage-money  had  been  paid  off  in  the  lifetime  of  the  Mortgagee, 
the  Heir  would  have  been  a  Trustee  for  the  Mortgagor. 
The  YicbChancbllor : 

The  Question  in  this  Case,  is  whether  Mrs.  Aseroft  is  a  Trustee  for  tiie 
Executors  of  tho  Testatrix,  within  the  meaning  of  the  8th  Section  of  the 
Act. 

In  the  6th  and  7th,  and  in  some  of  the  other  Sections,  the  words  Truit 
and  Mortgage  are  both  used  ;  but,  the  word  Mortgage  is  not  found  in  the 
8th  Section.  It  is  clear,  therefore,  on  the  face  of  the  Act,  that  the  Legis- 
lature meant  to  make  a  marked  distinction  between  a  Trustee  and  a  Mort- 
gagee. 

By  the  18th  Section  it  is  declared  that  the  Provisions  of  the  Act  shall 
extend  to  Cases  of  Constructive  Trust ;  but  I  apprehend  that  that  Section 
was  not  meant  to  extend  the  Provisions  of  the  Act  to  any  Case  of  Trust 
to  which  the  8th  Section  was  intended  not  to  apply ; 
'and  as  the  8th  Section  was  intended  not  to  apply  to  the  Case  of  [  *648  ] 
a  Mortgagee,  the  18th  Section  does  not  make  it  have  that  ap- 
plication. 

Mr.  Jemmettj  in  his  Second  Edition  of  Sir  Edward  Sugden*$  Acts  (c) 
makes  this  observation  on  The  Reporter's  Note  to  the  Case,  In  re  O-oddard: 
'*  The  Reporter,  in  a  Note  to  the  above  Decision,  adds,  *  the  Case  in  ques- 
tion seems  to  be  casus  omissus  in  the  Act.'  But  this  is  not  so :  the  Case 
of  a  Mortgagee  was  intentionally  distinguished,  in  this  respect,  from  that  of 

(e)  Sm  page  161. 
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a  mere  Trustee,  by  the  framer  of  the  Act,  and  was  parposelj  omikted  from 
the  operation  of  this  Section,  through  fear  of  the  mischiefs  that  might  occur 
by  too  hastily  disposing  of  the  Interest  of  Mortgagees,  under  the  idea  of 
their  being  merely  Tmstees."  If  any  Case  were  wanting  to  illustrate  the 
object  which  Sir  E.  Sugden  had  in  view  when  he  framed  the  8th  Section  of 
the  Act,  this  Case  would  have  illustrated  it.  It  is  plain  that  the  Parties  re- 
fuang  to  execute  the  Conveyance,  have  a  beneficial  Interest,  as  well  as  m 
Trust  b  one  sense  of  the  word. 
My  Opinion  is  that  this  is  not  a  Case  within  the  8th  Section  of  the  Act. 
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PRINCIPAL  MATTERS. 


ACCOUNT. 

1.  By  articles  of  partnership,  it  was  agreed 
that  jast  and  tme  accounts  should  he  made 
out,  half-yearly,  and  signed  hy  the  part- 
ners, and  that  such  aoooonlB  should  not  af- 
terwards he  called  in  question,  ezceot  for 
errors  discovered  in  the  lifetime  of  all  the 
partners.  The  accounts  were  made  out 
by  one  of  the  partners ;  and,  after  the 
death  of  two  of  tne  other  partners,  it  was 
disooTered  that  the  accounts  were  fraudu- 
lent. Held  that  the  fourth  partner  was  en- 
titled to  have  the  accounts  of  the  partner- 
i^ip  taken  from  the  date  of  the  articles. — 
Oldaker  v.  Lavender.  239 

9.  A.  conveyed  his  estates  to  B.,  in  trust  to 
sell  and  pay  off  a  mortgage  and  other  in- 
cumbrances on  the  estates,  and  to  retain  a 
debt  due  to  B.,  and  until  the  sale,  to  apply 
the  rents  in  keeping  down  the  interest  on 
the  charges,  and  to  pay  the  surplus  to  A. 
B.  took  a  transjfer  of  the  mortgage,  and 
entered  into  and  remained  in  possession 
.for  34  years,  but  did  not  sell  the  estates. 
For  the  first  10  years  the  rents  were  less 
than  the  interest ;  but,  afterwards,  they 
exceeded  it.  A .  filed  a  bill  for  an  account 
of  the  rents  received  by  B.,  with  yearly 
rests,  and  for  a  reconveyance  of  the  es- 
tates. But  the  court  refused  to  direct  the 
rests.    Latter  v.  Dashwood,  462 

As    AcQUmCENCC— MuLTIFAaiOUSMESS. — 

Plea  and  Plcadino,  8. — Report. — Vol- 
untary Deed, 

ACCUMULATION. 

See  Alienation. 

ACQUIESCENCE. 

If  a  person  interested  under  a  will,  files  a 
bill  for  an  aoooimtv  against  the  eieeatoia, 


not  seeking  to  charge  them  for  wilful  de- 
fault, and  dies  pending  ihe  suit,  his  per- 
sonal representative  cannot  charge  them 
by  bill  of  revivor  and  supplement,  if  the 
acts  complained  of,  were  known  to  the  de- 
ceased plaintiff.     Garrett  ▼.  NobU.      504 

ADEMPTION. 

1.  Testator  gave,  to  his  wife,  his  house  in 
B.,  and  the  furniture  in  the  said  house. — 
The  lease  of  the  house  expired  in  the  tes- 
tator's lifetime,  and  he  took  another  house 
and  removed  his  fumituie  to  it.  Held 
that  the  legacy  was  adeemed.  Colleton 
T.  Garth,  19 

2.  Testator  bequeathed  7,000/.  secured  on 
mortgage  of  an  estate  at  W.,  belonging 
to  R.  T.  The  7,000/.  and  interest  were 
receired,  after  the  date  of  the  will,  by  the 
testator's  agent  on  his  account,  and,  im- 
mediately afterwards,  6,000/.,  part  of  it, 
was  invested  on  another  mortgage,  and 
the  remainder  was  p&id  into  a  Imnk  in 
which  the  testator  had  no  other  monies, 
but  was  afterwards  drawn  out  by  a  person 
to  whom  the  testator  had  given  a  cheque 
for  the  amount.  Held  that  the  legacy 
was  specific,  and,  notwithstanding  the 
6,000/.  remained  due  on  the  second  mort- 
gage at  the  testator's  death,  that  the  leg- 
acy was  wholly  adeemed.  Gardner  ▼. 
Imion  03 

ADMINISTRATION. 
See  Covenant,  2. — Executor. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 
I.  TiMpioprivtots  of  Convent  Ga>deaTb6a- 
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tre  agreed,  with  an  actor,  that  he  should 
act  for  24  nights  during  a  certain  period  of 
time  at  their  theatre,  and  that,  in  the 
meantime,  he  should  not  act  at  any  other 
place  in  Jjondou.  Held  that  the  court 
cannot  enforce  the  positive  part  of  the 
contract,  and  therefore  it  will  not  restrain, 
hy  injunction,  a  breach  of  the  negative 
part.     Kemble  v.  Kean,  333 

3.  Where  a  party  agrees  not  to  do  a  partic- 
ular act,  and  there  are  other  terms  in  the 
agreement  which  are  so  vague  that  the 
court  cannot  enforce  them,  it  will  not 
grant  an  injunction  to  restrain  the  breach 
of  the  negative  term.  Kimberley  v .  Jen- 
nings. 340 

3.  The  court  will  not  give  any  assistance  to 
a  party  seeking  to  enforce  a  hard  bargain. 
Ibid. 

See  Parties. 

ALIENATION. 

Testator  devised  his  estates  to  trustees,  in 
trust  to  pa^,  out  of  the  leots,  300/.  a  year 
for  the  mamt^nance  of  his  son's  childcen, 
and  to  pay  the  surplus  rents  to  his  son  du- 
ring his  life,  for  the  maintenance  of  him- 
self and  his  family  ;  but  so  as  he  should 
not  have  any  power  to  charge  or  alienate 
the  same :  provided  that  if  nis  son  should 
in  any  manner,  impede  or  frustrate  the 
trusts  of  the  will,  then  the  surplus  rents 
should  be  no  longer  paid  to  him,  but  should 
be  accumulated  by  the  trustees,  for  the 
benefit  of  the  son's  children.  The  son 
conveyed  his  interest  under  the  will  to 
trustees  for  his  creditors.  Held  that, 
thereupon,  the  trust  for  accumulation,  took 
effect.    Lewea  v.  Lewes.  304 

AMENDMENT. 

A  bill  was  filed  against  two  trustees,  alleg- 
ing that  one  of  them  only  had  acted  in 
the  trusts,  and  seeking  to  charge  that 
txustee  only  with  a  breach  of  trust.  The 
trustees  in  their  answer  admitted  that 
they  had  both  acted  in  the  trusts.  The 
plaintiflTs,  however,  did  not  amend  their 
bill.  Held  that  they  were  nevertheless 
entitled  to  charge  both  the  trustees  with 
the  loss  occasioned  by  the  breach  of  trust. 
Taylor  y.  Tabrum.  881 

ANNUAL  RESTS. 
See  Account,  2. 

ANNUITY. 


was  entitled  to  a  proportional  part  of 
annuity,  from  the  last  half-yearly  day  of 
payment  up  to  his  attaining  81,  the  daugh- 
ter was  entitled  to  a  like  proportional  part 
of  her  annuity.  Weigall  v.  Brome.  09 
See  Charge  on  Benefice.— CoNSXRucTioir, 
23— 25.— Covenant,  2. 

ANSWER. 
See  Exceptions,  1,  3. — Plea  and  Pleab- 

XNO,  3. 

APPLICATION  OF  PURCHASE-MON- 
EY. 
See  Purchaser,  3. 

APPLICATION  OF  PAYMENTS. 
See  Debtor  and  Creditor,  4. 

APPOINTMENT. 
See  Construction,  18. — Probate  Duty. — 
Vendor  and  Purchaser,  4. 

APPORTIONMENT. 
See  Annuity. — Construction,  0. 

ASSETS. 
See  Construction,  2. — Covenant,  8. — ^Ex- 
ecutor, 4. 

ASSIGNMENT. 
See  YoiiUNTARY  Deed. 

ATTACHMENT. 

1.  A  defendant  who  had  been  taken  on  an 
attachment  for  want  of  appearance,  was 
discharged,  under  11  Geo.  4  and  1  Will. 
4,  e.  36,  before  plaintiff  got  an  appearance 
entered  for  her.  Held  that,  though  a 
fresh  subpceena  might  be  issued  against 
the  defenoJant,  no  attachment  could  be  ta- 
ken out  upon  it.  WiUiams  v.  Toume- 
hend.  296 

2.  The  defendant's  time  for  answering  hav- 
ing expired,  the  plaintiff's  clerk  in  court 
gave  notice,  on  a  Saturday,  that  he  must 
attach  the  defendant  at  the  next  private 
seal,  which  was  on  Monday  following : 
and,  on  that  day,  the  plaintiff  sealed  an 
attachment.  On  the  same  day,  the  de- 
fondant,  not  knowing  that  the  attachment 
had  been  sealed,  applied  for  an  order  for 
time,  and  gave  notice,  to  the  plaintiff's 
clerk  in  court,  that  he  had  done  so.  The 
attachment  was  discharged  without  costs, 
as  the  defendant  had  used  due  diligence 
in  obtaining  the  order  for  time.  Tayhr 
V.  Fisher.  560 

See  Practice,  16. 


BALANCE  OF  ACCOUNT. 
See  Debtor  and  Creditor,  4. 


Testator  gave  an  annuity,  payable  half-year- 
ly, to  his  son  for  his  maintenance  and  ed- 
ucation until  he  attained  21,  and  another 
annuity,  payable  in  like  manner,  to  his 
daughter,  (who  was  adult)  during  the] 
son's  minority.    Held  that,  as  the  son  j  To  a  bill  for  a  discovery  of  stock  standing  ia 
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the  name  of  the  plaintiff's  late  father,  ei- 
ther alone  or  jointly,  for  SO  years  before 
and  at  his  death,  and  for  an  inspection  of 
the  Bank  books  containing  the  entries  of 
such  stock,  the  Bank,  in  their  answer,  set 
forth  an  acooant  of  the  stock,  but  declined 
to  set  fotth  a  list  of  the  books  containing 
the  eniries.  Held  that  they  were  not  ex- 
empted from  the  production  of  their  books, 
and,  therefore,  ought  to  set  forth  a  list  of 
them.    Hesiap  ▼.  The  Bank  of  England. 

193 

BANKRUPT. 

1.  C.  brought  an  action  against  F.,  in  the 
Lord  Mavor*s  Court,  for  the  recovery  of  a 
debt,  and  issued  an  attachment  against 
B.,  who  had  in  his  hands  funds  belonging 
to  F.  W.  filed  a  bill  against  C,  B.  and 
F.,  claiming  a  lien  on  the  funds,  and  ob- 
tained an  injunction,  ex  parte,  to  restrain 
proceedings  in  the  action.  Whilst  the 
injunction  was  in  force,  F.  became  bank- 
rupt. Held  that  though  C.  might,  but 
for  the  iniunction,  have  sued  out  execu- 
tion long  before  F.  became  bankrupt,  yet 
he  was  not  entitled  to  be  paid  otherwise 
than  rateably  with  the  other  creditors. 
UUock  T.  Barber,  300 

S.  A.,  on  behalf  of  the  owner  of  a  ship,  en- 
tered into  a  charter-party  with  B.,  by 
which  B.  agreed  to  pay  to  A.  on  behalf 
of  the  owner,  a  certain  sum,  for  freight  of 
the  ship,  by  two  instalments,  one  to  be 
paid  on  the  sailing  of  the  ship,  and  the 
other,  on  the  completion  of  the  voyage. 
The  owner  being  indebted  to  C,  ordered, 
in  writing,  A.  to  pay  to  C.  all  monies  he 
might  receive  under  the  charter-party; 
and,  accordingly,  A.  paid  over  the  first  in- 
stalment to  C  The  owner  then  assign- 
ed, by  deed,  the  remainder  of  the  freight 
to  C,  who  gare  notice  of  the  assignment 
to  A.,  but  not  to  B.  The  Tessel  comple- 
ted her  voyage,  and  afterwards  the  owner 
became  bankrupt.  Held  that  the  remain- 
der of  the  fieignt  was  not  in  his  order  and 
disposition  at  his^  bankruptcy.  Gardner 
▼.  Lachlan.  407 

3.  A.  assigned  800/.  to  trustees  in  trust, 
during  the  life  of  B.  or  such  part  thereof 
as  they  should  think  proper,  or  at  such 
other  times  and  in  snch  portions  as  they 
should  judge  eipedient,  to  pay  the  inter- 
est to  him,  or,  if  they  should  thiuk  fit,  to 
lay  it  out  in  procuring  for  him  diet  and 
other  necessaries,  but  so  that  he  should 
not  have  any  right  to  the  interest  other 
than  the  trustees,  in  their  uncontrolled 
discretion,  should  think  proper,  and  so  as 
no  creditor  of  his  should  have  any  claim 
thereon,  nor  should  the  same  be  subject 
to  his  debts,  disposition  or  engagements : 
and  it  was  declared  that,  after  his  death, 
ths  80iM.|  and  all  savings  and  aoonmula- 


tions  of  interest,  if  any,  should  be  in  tmst 
for  his  children,  and,  if  he  bhoold  have  no 
child,  then  in  trust  fur  C.  B.  became 
bankrupt.  The  trustees  had  paid  him  the 
interest  down  to  his  bankruptcy.  Held 
that  the  life  interest  passed  to  his  assignees. 
Snowdon  v.  Daks.  534 

BENEFICE,  CHARGE  ON. 
See  Charge  on  Bemeficc. 

BroDINGS. 
See  Opening  Biddings. 

BILL  OF  DISCOVERY. 

1.  A  bill  praying  discovery,  and  concluding 
with  the  prayer  for  general  relief,  is  a  bill 
for  relief.    Angell  v.  Westcombe.  30 

3.  A  bill  of  discovery  is  demurrable,  if  the 
words  '*  stand  to  and  abide  such  order  and 
decree  therein  "  are  inserted  in  the  pray- 
er of  process.  James  v.  HemoU.  488 
See  Cross  Bill. 

BILL  OF  REVIVOR. 
See  Acquiescence. 

BREACH  OP  CONTRACT. 
See  Agreement. 

BREACH  OF  TRUST. 
See  pLAiNTirr. — ^Trustee  and  Cestui  qui 
Trust. 

CAUSE  AND  CROSS  CAUSE. 

A.  filed  a  bill  against  B.,  which  B.  answer- 
ed, and  then  filed  a  cross-bill  sgainst  A. 
A.,  not  having  answered  the  cross-bill, 
B.  issued  an  attachment  against  him,  but 
was  unable  to  serve  it,  as  A.  was  resident 
abroad.  A.  proceeded  to  examine  wit- 
nesses in  his  cause.  The  court,  on  the 
application  of  B.,  ordered  publication  not 
to  pass  in  A. 's  suit,  until  he  should  have 
put  in  his  answer  and  cleared  his  contempt 
m  B.'s  suit,  and  the  court  should  order 
publication  to  pass.    Palmer  v.  Leycester, 

010 

CERTIFICATE. 
See  Exceptions,  3. 

CHARGE  ON  BENEFICE. 

A  vicar,  whilst  the  13th  Eliz.  c.  20,  against 
charging  benefices,  was  repealed,  charged 
his  living  with  an  annuity,  and  covenanted, 
if  he  should  exchange  his  living,  to  secure 
the  annuity  by  charging  and  demising  the 
new  living,  and,  that  in  the  meantime,  it 
should  be  charged  with  the  annuity.  He 
afterwards  exchanged  his  living,  but  did 
not  execute  any  deed  until  after  the  revi- 
Ttl  of  the  13th  Eliz.    Held  that  the  cove- 
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nant  was  m  rabtisiitig  charge  on  the  new 
liTHtg,  and  a  recehrer  was  appointed  to 
provide  for  the  annoitj.  MHoalft  ▼.  Tke 
ArMMop  of  York.  224 

CHARITY. 

A  testator  devised  his  real  estate,  to  trustees, 
in  trust  to  dispose  of  the  rents  for  the 
benefit  of  the  poor  of  the  city  of  R.  and 
the  limits  and  precincts  thereof.  The 
trustees  having  applied  the  lents  for  the 
benefit  of  the  poor  of  one  only  of  the  pa- 
rishes in  the  city,  an  information  was  filed 
on  behalf  of  two  other  parishes,  claiming 
to  participate  in  the  charity,  and  a  decree 
was  made  in  1680,  directing  that  the 
rents  should,  for  ever  thereafl^r,  be  divi- 
ded amongst  the  three  parishes  in  certain 
proportions.  In  1808  an  information  was 
filed  on  behalf  of  a  fooitb  parish,  for  a 
similar  purpose ;  and  that  parish  was  de- 
creed to  be  entitled  to  a  share  oT  the  rents, 
in  the  proportion  of  its  extent  and  popula- 
tion to  the  extent  and  population  of  the 
three  other  parishes ;  but  the  proportions, 
as  between  those  parishes,  were  not  to  be 
altered.  An  information  was  afterwards 
filed  on  behalf  of  one  of  those  three  pa- 
rishes, claiming  an  inereased  share  of  the 
rents,  on  account  of  its  population  having 
increased  more  than  the  population  of  the 
other  parishes.  But  the  information  was 
dismissed,  the  decree  of  1680  being  final. 
The  Attorney  General  v.  The  Mayor  of 
Rochester.  273 

8et  New  Orders,  1. 

CHARTER  PARTY. 
See  Bankrupt,  2. 

CLERGYMAN. 
See  Charoi  on  Benificb. 

COMMISSION  TO  EXAMINE  WIT- 
NESSES. 

Commission  to  examine  witnesses  at  Madras, 
directed  to  the  judges  of  the  supreme 
court  there.    Murray  v.  Lawford.      673 

Bee  New  Orders,  2,  5. — Practice,  13. — 
Witness,  2. 

COMPENSATION. 
See  Injunction,  2. 

CONCEALMENT. 
See  Fraud,  2. 

CONFIRMATION  OF  REPORT. 
See  Practice,  3. 

CONSENT  OF  CREDITORS. 
See  Plea  and  Pleading,  2. 

CONSENT  TO  MARRIAGE. 
Teetater  directed  his  twrtoce  to  pay,  te  his 


1. 


2. 


3. 


daoghteia,  their  porlioBS,  on  their  matiy- 
ing  with  the  oonseat,  in  writing,  of  lua 
trustees  first  had  and  obtained ;  and,  on 
their  marryinf  withoot  sodi  consent,  that 
the  trustees  should  stand  poaseased  of  their 
fortunes,  in  trust  for  their  aepamte  use 
for  life,  with  remainder  to  their  children, 
A.  proposed  to  the  tnisleea  to  naany  one 
of  the  daughters,  who  waa  an  ittiant.— 
The  terms,  as  eomMnnicaled  to  her  by 
one  of  the  truateea,  were  that  500/.  should 
be  paid  to  A.  on  his  marriage,  out  of  her 
portion,  and  that  the  remainder  should  be 
invested,  in  the  names  of  trustees,  for  her 
sole  use  and  benefit,  the  interest  to  be  paid 
to  her  only.    The  daughter  accepted  the 
proposals,  and  asked  Uie  consent  of  the 
trustees.    The  same  traaiee  then  wrote  a 
letter  to  the  daughter,  saying  that  he  and 
his  co-trustee  had  not  then  signed  the  con- 
sent, hot  were  ready  to  do  as  as  soon  as 
requisite :  md  a  draft  was  prepared  by 
which  (subject  to  the  payment  of  the  600/. 
to  the  husband)  the  portion  was  eetUed 
on  the  intended  hnsbuid  dering  his  sol- 
vency, then  on  the  intended  wife  for  her 
separate  use  for  life,  with  remainder  to 
the  children,  with  raoaainder  lo  the  survi- 
vor of  the  intended  hosband  and  wife.^-> 
A.,  having  made  certain  airangementsfor 
the  disponi  of  the  600/.,  which  the  trus- 
tees disapproved  of,  the  trustee  who  had 
written  the  letter,  refused  to  look  at  the 
draft  of  the  aettlemeni,  saying  he  should 
expect  A.  to  make  aome  other  proposals 
respecting  the  dispoaal  of  the  600/. — 
Another  arrangement  was,  accordingly , 
made  and  communicated  to  the  traatee, 
but  he  took  no  notioe  of  it,  and  his  name 
waa  struck  out  of  the  settlement ;  and  the 
marriage  (to  which  his  oo-trostee  had  du- 
ly consented)  was  had  without  fnither 
communication  with  him.    Held  that  the 
letter  was  a  sufiScient  consent  on  his  part 
to  the  marriage.    Le  Jeune  v.  BwU.  441 

CONSTRUCTION. 

A  testator  domiciled  in  Jamaica,  beeame, 
during  a  temponry  ^esidenee  at  Frank- 
fort, engaged  and  betrothed  le  a  lady ; 
and,  by  a  codicil  to  his  will,  after  men- 
tioning her  by  name  and  alluding  to  his 
intended  marriage  with  her,  Iw  gave 
3,000/.  to  his  wife.  During  the  engage- 
ment, but  before  the  marriage,  the  testator 
died.  Held  that  the  lady  was  entitled  to 
the  legacy.    Schioss  v.  StteM,  1 

A  rent-charge  expressed  to  be  for  a  j<mit- 
ure,  and  in  lieu  of  dower  and  thirds  at 
common  law,  does  not  bar  the  jointrces  of 
her  distributive  share  in  her  husband'a 
undisposed  of  penonal  estate.  C^Beton 
T.  Garth.  12 

The  wotd  **  represenflatives  *'  h»  •  vrill, 
eonstroed  to  mesn  '*  deeeendanta,'*  the 
oevtosi  lo^ttinig  it.    wytk  t«  Jwnm'v.  40 
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4.  TeaHatoT  beqaeathed  the  remainder  of  his 
property  to  his  sister  A.  B.,  to  dispose  of 
mmongst  her  children  as  she  might  think 
proper.  Held  that  A.  D.  took  no  inteiest 
in  the  ri^idue.     Blakeney  ▼.  Blakeney.  52 

5.  Testatrix  devised  all  her  messuages  situ- 
ate in  Denmark'Court.  She  had  five  houses 
situate  in  the  court,  and  another  which 
fronted  towards  the  Strand  and  formed 
one  side  of  a  covered  passage  leading  to 
the  place  were  the  tv%  were  situate,  and 
which  had  attached  to  the  back  of  it 
an  outbuilding  abutting  on  ground  in 
Denmark-court.  Held  that  the  five  houses 
only  passed.     Newton  ▼.  Lucas,  54 

0.  A  testator,  after  giving  specific  and  pecu- 
niary legacies,  willed  that  A.  and  B. 
should  divide,  equally,  any  monies  which 
might  remain  to  his  account  after  payment 
of  his  debts  and  pecuniary  legacies.  The 
testator,  at  the  date  of  his  will  and  at  his 
death,  had  money  accounts  subsisting  be- 
tween him  and  his  bankers  and  other  per- 
sons. Held  that  the  bequest  did  not  pass 
his  residuary  esute  but  only  the  balances 
due  on  those  accounts,  subject  to  the  debts 
and  legacies.    Hastings  v.  Hone.  67 

7.  By  a  Scotch  settlement  a  sum  of  stock 
was  settled  on  the  husband  and  wife  for 
their  lives,  and,  sAer  the  death  of  the  snr^ 
vivor,  on  their  children,  and,  failing  chil- 
dren, on  the  nearest  heirs  of  the  wife : 
and  she  was  empowered,  at  any  time  in 
her  life,  and  even  on  death  bed,  to  be- 
queath or  dispose  of  the  stock  to  any  per- 
son, and  in  any  manner  she  might  think 
proper.  Held  that  the  power  was  not  in- 
tended to  be  available,  except  in  the  event 
of  there  being  a  failure  of  children  of  the 
marriage.    Peddle  v.  Peddie,  78 

Q.  A  testator  seised  of  freeholds  and  copy- 
holds in  fee,  and  leaseholds  fur  lives,  de- 
vised **  all  his  real  estate  whatsoever  and 
wheresoever."  Held  that  the  copyholds 
and  leaseholds  for  lives,  as  well  as  the 
freeholds  in  fee,  passed,  notwithstanding 
some  parts  of  the  will  were  inapplicable 
to  them.     WagaU  v.  Brome.  99 

9.  Tesiati>r  gave  tu  his  son,  in  case  he  should 
live  to  attain  21,  such  part  of  his  real  es- 
tate as  his  son  should  choose,  but  not  ex- 
ceeding the  yeaily  valoe  of  350/.,  and  to 
his  daughter,  such  part  of  his  real  estate 
as  should  remain  after  his  son  should  have 
made  his  choice,  or  of  the  whole  of  his 
real  estate,  as  in  case  his  son  should  not 
live  to  choose  his  part,  as  she  should 
choose,  but  not  exceeding  the  yearly  value 
of  360/.  Held  that  the  son  was  entitled 
to  priority  of  choice  on  attaining  91,  and 
that  there  was  to  be  no  apportionment,  al- 
though he  might  not  leave  for  the  daughter 
lands  of  the  yearly  value  of  360/.  Ilnd.  99 

10.  A  testator,'  after  several  devises  and  be- 
quests, gave,  devised  and  bequeathed  all 


estate  to  A.  and  B.,  their  heirs,  executors, 
administrators  and  assigns,  upon  certain 
trusts.  Held  that  the  legal  estate  in 
premises  mortgaged  to  the  testator  in  fee, 
passed  to  A.  and  B.,  the  trusts  declared 
not  being  repugnant  to  that  construction. 
Mather  V.  Thomas,  115 

11.  Testator  directed  the  interest  of  10,000/. 
to  be  for  the  separate  use  of  his  daughter 
Jane  Lane,  the  wife  of  J.  I^ne,  for  her 
life,  free  from  the  debts  of  her  husband.— 
The  husband  died,  and  his  widow  married 
again.  Held  that  the  trust  fur  the  sepa- 
rate use,  ceased  on  the  death  of  the  first 
husband.    Benson  v.  Benson,  126 

12.  Testator  gave  450/.  to  trustees,  their 
executors,  &c.,  in  trust  fur  his  eon  for 
life,  and  after  his  son's  decease,  to  pay 
thereout  two  legacies  of  100/.  each  to  two 
of  his  daughters,  and  to  pay  the  reaidue 
to  the  legal  representatives  of  his  son.-— 
And  he  gave  the  residue  of  his  personal 
estate,  to  his  son,  his  executors  &c.  Held 
that  the  words  legal  representatives, 
meant  next  of  kin.     Walter  v.  Makin,  148 

13.  Testator  directed  his  real  estates  to  be 
settled  on  certain  persons  in  strict  settle- 
ment, and  that  there  should  be  inserted 
in  the  settlement  so  to  be  made  powers  of 
leasing,  sale,  partition,  and  exchange.— 
'*  And  my  will  is,  that  in  such  intended 
settlement  shall  be  inserted  all  such  other 
proper  and  reasonable  powers  as  are  usu- 
ally inserted  in  settlements  of  the  like  na 
ture."  Held  that  a  power  to  appoint  new 
trustees,  was  a  proper  and  reasonable 
power  to  be  inserted  in  the  settlement. — 
Lindow  v.  Fle^wood.  153 

14.  Testatrix  directed  the  interest  of  her 
residuary  estate  to  be  applied  in  defraying 
the  expenses  of  the  edocation  of  her 
nephews  George  and  Charles,  and  the 
principal  to  be  applied  either  in  binding 
them  apprentices  at  the  age  of  14,  or  to 
be  reserved  till  they  attained  21  to  com- 
mence business.  * '  In  the  event  of  George 
and  Charles  (both  or  eithefof  them)  being 
settled  before  this  will  comes  in  force,! 
provide  that  the  next  boy  (James  or  Hen- 
ry) have  the  benefit,  and  so  on."  George 
and  Charles  survived  the  testatrix,  but 
died  under  21.  Held  that  James  and 
Henry  were  entitled  to  the  residue.  PreMt' 
vfidge  V.  Oroambridge,  171 

15.  TesUtor  directed  his  trustees  to  sell  hie 
real  and  personal  estate,  and  to  apply  the 
produce  m  paying  his  debts  and  the  lega- 

'    cies  thereinafter  given.    The  testator  af- 

\  terwards  gave  legacies  by  codicils,  one  of 

which  was  duly  attested.    Held  that  only 

the  legacies  in  the  will  were  payable  out 

of  the  real  estate.    Strong  v.  Jngram.  197 

116.  Testator,  aAer  directing  all  his  debts  to 

I  be  fully  paid,  devised  his  real  estates  to 


his  massDegea,  dMttels  real,  ready  money,  |[   several  dififeient  persona,  and  charged  oer- 
■ecurities  for  money,  debts  and  personal^    tain  of  them  with  apeofio  saina*    HaU 

Vol.  VI.  107 
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that  those  estates,  as  well  as  the  others, 
were  charged  with  the  debts.  Taylor  ▼. 
Taylor,  246 

17.  Testator  bequeathed  a  sum  of  6,000/.  in 
trust  for  his  daughter  for  life,  and,  oo  her 
decease,*' I  give  the  said  6,00l»/.  to  the 
children,  or  their  descendants,  of  T.  F., 
in  such  proportions  to  each  as  my  daugh- 
ter may  direct.*'  The  daughter  died 
without  having  made  any  appointment. — 
Held  that  the  children  of  1 .  F.  were  en- 
titled to  the  fund,  to  the  exclusion  of  their 
issue.    Jones  v.  Torin.  255 

18.  Testatrix  gave  a  weekly  sum  to  A.  for 
his  life,  or  until  he  should  attempt  to  as- 
sign, &c.  the  same,  and  she  directed  a 
sum  of  stock  to  be  set  apart  to  answer  the 
payments  ;  and  she  gave  to  A.  the  power 
of  leaving  the  stock,  after  the  payments 
to  him  should  cease,  to  and  for  the  benefit 
of  his  wife  and  children,  as  he  should,  by 
will  duly  executed,  give  and  bequeath  the 
same.  A.  died,  having  made  an  invalid 
appointment  of  the  stock.  Held  that 
there  was  an  implied  gift  to  his  wife  and 
children  in  default  of  appointment. — 
Brown  v.  Pocock.  257 

19.  Testator  (^ave  a  sum  of  stock  to  his 
wife,  fur  life,  and,  after  her  death,  to  his 
sons  and  daughter :  and  he  directed  the 
interest  of  his  daughter's  share,  lo  be  paid 
to  her,  for  her  separate  use,  for  life,  and, 
at  her  decease,  the  capital  to  be  divided 
amongst  such  children  as  she  should  have 
living  at  his  decease,  the  shares  of  sons 
to  be  paid  at  21,  and  of  daughters  at  21 
or  marriage,  provided  their  mother  was 
then  dead,  otherwise  her  children's  shares 
were  not  to  be  paid  to  them  vntil  her  de- 
cease ;  hut,  if  the  testator's  daughter  had 
DO  children  living  at  her  decease,  her 
share  was  to  be  equally  divided  amongst 
such  of  his  sons  as  should  be  then  living  ; 
and,  if  any  of  his  said  sons  and  daughter 
should  die  before  his  wife,  and  without 
leaving  issue,  their  shares  to  be  divided 
among  his  other  children.  Held  that  the 
daughter's  children  living  at  the  testator's 
death  took  absolute  vested  interests  at  21, 
though  their  mother  was  still  living  ;  and 
that  her  interest  in  the  share  of  one  of  the 
testator's  sons  who  died  in  the  lifetime  of 
his  widow  was  not  subject  to  the  same 
trusts  as  her  original  share,  but  vested  in 
her  absolutely.     Gibbons  ▼.  Langdon, 

260 
80.  By  a  maniage  settlement,  estates  were 
limited  to  the  wife  and  the  husband,  for 
their  lives,  with  remainder  to  the  heirs  of 
the  body  of  the  husband  on  the  body  of 
the  wife,  and  their  heirs,  and  if  more  chil- 
dren than  one,  equally  to  be  divided  among 
them  as  tenants  in  common  :  and,  for  de- 
fault of  such  issue,  to  the  wife  and  her 
he  in.  Held  that  the  husband  did  not 
take  aa  estate  in  tail  special,  but  ibr  life 


oaly,  and  that  the  diildren  took  by  per* 
chase  as  tenants  in  common  in  fee  io  re- 
mainder.   North  V.  Martin.  266 

21.  Testator  devised  an  estate  to  troatees,  in 
trust  for  R.  T.  for  life,  and,  after  the  death 
of  R.  T.,  in  trust  to  convey  the  estate  un- 
to, between  or  amongst  all  and  every,  and 
such  one  or  more  of  the  child  or  childrea 
of  R.  T.  who  should  be  living  at  his  de- 
cease, and  the  issue  of  such  of  them  aa 
should  be  then  dead  leaving  issue,  such  is- 
sue to  take,  between  or  amongst  them, 
the  share  which  their  parent  or  parents 
would  have  been  entitled  to  if  then  living. 
R.  T.  survived  the  testator,  and  died 
leaving  several  children  and  the  issue  of 
another  child  who  was  dead  at  the  date  of 
the  will.  Held  that  such  issue  were  en- 
titled to  take,  amongst  them,  an  equal 
share  of  the  estate  with  the  surviving  chil- 
dren.    Tytkerleigh  v.  Harbin,  329 

82.  Testator  devised  an  estate  to  A.  for  life, 
remainder  to  trustees  to  preserve,  &c.  re- 
mainder to  all  the  children  of  A.  as  ten- 
ants in  common  and  not  as  joint  tenants, 
and,  for  want  of  such  issue,  to  B.  for  life, 
remainder  to  trustees  to  preserve,  &e.  re- 
mainder to  all  the  children  of  B.  as  ten- 
ants in  common  and  not  as  joint  tenaAis, 
and,  for  want  of  such  issue,  to  C.  io  fee. 
Held  that  the  children  of  A.  took  estates 
for  life,  with  cross-remainders  between 
them,  for  life,  with  remainder  to  H.  for 
life,  with  remainder  to  her  children  as 
tenants  in  common,  with  cross-remaioders 
between  them  for  life,  with  remainder  to 
C.  in  fee.    Ashley  v.  Ashley.  368 

23.  Testator,  by  his  will,  gave  an  annuity 
to  his  daughter  out  of  cettain  estates  for 
her  separate  use.  By  a  codicil,  he  gave 
her  a  life  estate  for  her  separate  use  in  the 
same  estates.  Held  that  the  dau/shier 
was  entitled  to  the  life  estate  only.— 
Graves  v.  Hicks.  391 

24.  Testator  charged  his  estates  with  an 
annuity  in  favour  of  his  wife,  and,  subject 
thereto,  he  devised  the  estates  in  strict 
settlement.  Afterwards  by  his  will  and 
codicils,  he  charged  the  estates  with  sev« 
eral  annuities  to  his  wife  and  other  per^ 
sons.  Held  that  the  first-mentioned  an- 
nuity was  the  primary  charge  on  the  es- 
Utes.    lUd.  391 

25.  Testator  devised  sn  estate  to  his  daugh- 
ter for  life,  with  remainder  to  her  husband 
for  life,  and  charged  other  estates  with 
the  payment  of  an  annuity  to  bis  daughter, 
and,  after  her  death,  with  the  payment  of 
an  annuity  to  her  husband.  He  then 
made  a  codicil  which,  in  eflect,  revoked 
the  husband's  life  estate  in  remainder.<— 
By  a  subsequent  codicil,  he  gave,  to  the 
husband,  a  life  estate  in  possession  in  the 
first  estate,  and  also  an  annuity  in  po8se»* 
sion,  to  the  same  amount,  and  charged 
upon  the  same  eauuea,^  the  ioiSMr  aana- 
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ity.    HeM  thmt  the  seeond  annaity  was 
substituted  for  the  first.    Ibid,  391 

SH.  Testator  gave  the  interest  of  a  fund  to 
his  wife  for  life,  and,  after  her  death,  to 
anch  of  his  four  daughters  as  should  be 
then  living,  in  equal  shaies  during  their 
respective  lives;  and,  from  and  after  the 
several  deceases  of  his  four  daughters,  he 
gave  one-fourth  of  the  capital  to  their  re- 
spective children.  One  of  the  daughters 
died  before  the  widow,  leaving  a  child. — 
Held  thatthechild  became  entitled,  on  the 
widow's  death,  to  have  one-fourth  of  the 
capital  transferred  to  her.  Woodstock  ▼. 
ShifUio.  416 

87.  Testator  bequeathed  5,000/.,  to  A.,  if 
he  attained  21,  but  if  he  should  not  attain 
that  age  or  die  without  leaving  issue  male, 
then  over.  Held  that  the  5,000/.  vested, 
abaolutely,  in  A.  on  his  attaining  21. — 
Mytlon  V.  Boodle.  457 

88.  Where  a  decree  in  a  cause  in  which 
previous  references  have  been  made,  di- 
rects a  reference  to  the  Master  in  rotation, 
the  decree  will  be  carried  to  the  Master  to 
whom  the  previoas  references  were  made. 
Attorney- General  V,  Shore,  460 

89.  Testator  gave  annuities  to  his  widow 
and  son  and  directed  the  surplus  of  his 
personal  estate  and  the  rents  of  his  real 
estate  to  be  invested  in  stock,  and  the  div- 
idends to  be  accumulated,  and  to  be  and 
remain  assets  for  improvement,  in  the 
hands  of  his  executors,  until  the  time  and 
times  should  arrive  when  distribution 
should  be  made,  as  thereby  directed .  The 
testator  then  directed  his  real  estates  to 
be  sold  after  the  decease  of  the  survivor 
of  his  wife  and  son  and  the  proceeds  to  be 
invested  in  stock,  and  the  dividends  to 
be  accumulated,  to  be  and  remain  assets 
for  improvement  in  the  hands  of  his  exe- 
cutors, for  the  benefit  of  his  grandchildren 
and  his  nephew  T.  O.  and  to  be  distribu- 
ted as  they  should  become  of  the  age  of  25 
years.  The  testator  had  two  grandchil- 
dren born  in  bis  lifetime,  both  of  whom 
died  infants,  one  in  his  lifetime  and  the 
other  after  his  death.  Another  grand- 
child was  born  aAer  the  testator's  death 
who  was  an  infant  when  the  bill  was  filed. 
T.  O.  survived  the  testator  and  attained 
S5.  Held  that  the  bequest  was  void  for 
remoteness.     Porter  v.  Fox.  485 

30.  Testator  bequeathed  the  whole  of  his 
property  to  his  wife,  for  her  life,  and  di- 
rected that  upon  her  death,  one-third 
should  devolve  on  his  daughter,  and  that 
the  other  two-thirds  should  be  at  the  sole 
and  entire  disposal  of  his  wife,  trusting 
chat,  should  she  not  marry  again  and  have 
other  children,  her  affection  for  her  daugh- 
ter would  induce  her  to  make  the  daugh- 
ter her  principal  heir.  The  widow  died 
anmarried.     Held  that  she  took  an  abso- 


lute interest  in  the  two-thirds,  under  the 
will.    Hay  v.  Master.  568 

See  Adkmptiok,  2. — ^Alienation. — Bank- 
rupt, 3. — Decree,  2. — Deed,  5. — Exe- 
cutor,— Heir.— Husband  and  Wife.— 
Maintenance. — Marriage  Articles.— 
Remotenl'ss. — Residuary  Bequest .-*- 
Settleme.nt. 

CONSTRUCTION  OF  ACTS  OF  PAR- 
LIAMENT. 

1.  Where  the  court,  in  any  proceeding  in  a 
cause,  declares  a  party  to  be  a  trustee 
within  the  meaning  of  11  G.  4,  &  I  W. 
4,  c.  60,  it  may,  by  the  same  order,  direct 
a  conveyance  to  be  made.  WtUton  v. 
Merry.  828 

2.  The  14  days  mentioned  in  11  G.  4,  &  i 
W.  4,  c.  36,  s.  li,  are  exclusive  of  the 
fi rst  and  incl  usivc  of  the  last  day.  Ancdell 
V.  Whitfield.  356 

3.  By  53  G.  3,  c.  159,  the  responsibility  of 
^  shipowners  for  damage  done  by  their  ships 

to  ottier  vessels,  is  limited  to  the  value  of 
the  ship  doing  the  damage.  Held  that 
such  value  must  be  ascertained  as  at  the 
time  of  the  accident.     Dobree  v.  Schroder, 

291 

4.  The  devisee  of  a  mortgage  is  not  a  trustee 
for  the  executors  of  the  testator,  within 
11  G.  4,  ill  W.  4,  c.  60.  Ex  farte, 
Payne.  645 

CONTEMPT. 

An  attachment  had  issued  against  a  defend- 
ant for  want  of  Answer.  The  answer 
was  afterwards  filed,  and  the  defendant 
took  an  office  copy  of  it,  the  costs  of  the 
contempt  remaining  unpaid.  Held,  that 
the  plaintiff  had  waved  his  right  to  enforce 
payment  of  the  costs  by  process  of  con- 
tempt.    Landars  v.  Allen.  610 

See  Construction  of  Acts  op  Parliament. 
Defendant,  8.— Practice,  8,  12,  16. 

CONVERSION. 

By  a  marriage  settlement,  the  husband  cove- 
nanted to  pay,  to  the  trustees,  1,200/.  in 
trust,  with  the  consent  of  the  husband  and 
wife  and  not  without,  to  lay  it  out  in  the 
purchase  of  lands  in  fee,  or  for  long  terms 
of  years,  or  of  copyhold  or  customary  te- 
nure, and  to  settle  the  same  on  the  hus- 
band for  life,  without  impeachment  of 
waste :  remainder  to  the  wife,  for  life,  in 
bar  of  dower,  remainder  to  the  use  of  the 
children  of  the  marriage  as  the  husband 
and  wife  or  the  survivor  of  them  should 
appoint,  and,  in  default  of  appointment, 
to  the  use  of  all* the  children  of  the  mar- 
riage in  tail.  The  1,200/.  was  invested 
in  the  funds,  and  so  remained,  with  the 
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toqmeMeoee  of  the  haaband  anil  wife. — 
There  was  one  child  of  the  marriage. — 
The  wife  survived  her  husband  and  after- 
wards  died.  Held  that  the  fund  ought  to 
be  considered  as  personal  estate.  Daoies 
f .  Gvodhew.  585 

COPYRIGHT. 

A.  made  a  copy  of  a  print  invented  by  B. , 
in  colours  and  of  larger  dimensions,  and 
exhibited  it  as  a  diorama.  The  Court  re- 
fused to  restrain  the  exhibition  until  the 
right  had  been  established  at  law.  Mar- 
iin  V.  Wright.  297 

&e  Public  Policy. 

COSTS. 

1.  The  costs  of  a  suit  for  specific  perform- 
ance, against  the  infant  heir  of  the  ven- 
dor, ordered  to  be  paid  out  of  the  purchase- 
money.    Prytharck  v.  Havard.  9 

8.  Trustees  who  were  directed  to  sell  an  es- 
tate as  soon  as  conveniently  might  be  after 
their  testator's  death,  refused,  by  the  de- 
sire of  one  of  the  parties  interested,  an 
offer  of  6,600/.  for  the  estate,  but  they  af- 
terwards sold  it  for  3,600/.  The  Court 
charged  them  with  the  loss  but  gave  them 
their  costs  as  their  conduct  had  not  been 
wilful  or  perverse.     Taylor  v.  Tabrum. 

281 

8.  Personal  service  of  an  order  for  payment 
of  costs,  by  a  plaintiff  to  a  person  not  a 
party  to  the  suit,  will  be  dispensed  with, 
where  the  plaintiff'  cannot  be  found .  Hun- 
ter V. 489 

4.  In  a  foreclosure  suit,  against  an  insolvent 
mortgagor  and  the  provisional  assignee  of 
the  Insolvent  Court,  who  claims  no  inter- 
est, the  plaintiff*  must  pay  the  costs  of  the 
assignee  and  add  them  to  his  debt.  Wea- 
ving V.  Coiuit,  439 

6.  By  the  decree  on  further  directions  in  a 
creditor's  suit,  the  costs  of  all  parties  were 
directed  to  be  taxed  as  between  solicitor 
and  client  and  paid  out  of  a  fund  in  Court. 
The  fund  proving  insufficient  to  pay  the 
costs,  the  defendants,  the  heir  and  admin- 
istiator  of  the  debtor  petitioned  to  be  paid 
their  costs  in  the  first  instance.  But  the 
Court  directed  the  fund  to  be  divided 
amongst  all  the  parties  in  proportion  to 
their  costs.     Swale  v.  Milner,  572 

See  New  Orobrs,  7. — Solicitor  and  Cli- 

BMT. 

COVENANT. 

A  vicar,  whilst  the  13  Elizabeth,  c.  20, 
against  charging  benefices,  was  repealed, 
enarged  his  living  with  an  annuity,  and 
covenanted  if  he  should  exchange  his  liv- 
ing, to  secure  the  annuity  by  charging 
and  demising  the  new  living,  and  that,  in 


the  meantime,  it  should  be  cbaig«d  with 
the  annuity.  He  afterwards  exchanged 
his  living,  but  did  not  execute  any  deed 
until  after  the  revival  of  the  13  Elizabeth. 
Held  that  the  covenant  was  a  subsisting 
charge  on  tho  new  living,  and  a  receiver 
was  appointed  to  provide  for  the  annuity. 
Metcalfe  v.  The  Archbishop  of  York.  824 
2.  Where  a  tcdtalor  has  entered  into  a  vol- 
untary covenant  to  pay  an  annuity,  the  an- 
nuitant is  a  specialty  creditor  on  his  real 
estates  notwithstanding  the  annuity  did  not 
become  in  arrear  till  after  the  testator's 
death.    Jenkins  v  Briani,  603 

CREDITOR. 
See  CovKNANT.— Debtor  amo  Crsditoe. 

CREDITOR'S  SUIT. 

By  the  decree  on  further  directions,  in  a 
creditor's  suit,  the  costs  of  all  parties  were 
directed  to  be  taxed  as  between  solicitor 
and  client,  and  paid  out  of  a  fund  in  Court. 
The  fund  proving  insufficient  to  pay  the 
costs  the  defendants,  the  heir  and  admin- 
btrator  of  the  debtor,  petitioned  to  be  paid 
their  costs,  in  the  first  instance.  But  the 
court  directed  the  fund  to  be  divided 
amongst  all  the  parlies,  in  proportion  to 
their  costs.     Swa/e  v  Mtlner,  573 

See  Infant,  8. — ^Interrooatories. 

CROSS  BILL. 

A.  being  in  possession  of  an  estate  under  a 
decree  in  1783,  B.  filed  a  bill  against  him 
to  recover  the  estate,  and  brought  a  writ 
of  right  for  the  same  purpose  ;  A.  then 
filed  a  cross  bill  against  B.,  seeking  for  a 
dtscovory  of  matters  relating  to  B.'a  pedi- 
gree, and  praying  that  B.  might  elect 
whether  he  would  proceed  at  law  or  in 
equity,  and  that,  if  he  elected  the  latter, 
that  be  might  be  perpetually  restrained 
from  proceeding  at  law  to  recover  the  es- 
tate. B.  demurred,  because  the  bill 
sought  a  discovery  of  matters  constituting 
his  case  at  law,  and  because  the  order  for 
putting  him  to  his  election  ought  to  be 
obtained  on  motion,  and  not  at  the  hearing. 
Demurrer  over-ruled.  Lowndes  v.  DS- 
vies.  468 

See  Cause  and  Cross  Cause. 

CROSS-REMAINDERS. 

Testator  devised  an  estate  to  A.  for  life,  re- 
mainder to  trustees  to  preserve,  &c.,  re- 
mainder to  all  the  children  of  A.,  as  ten- 
ants in  common,  and  not  as  joint  tenants, 
and,  for  want  of  such  issue,  to  B.  for  life, 
remainder  to  trustees  to  preserve,  &c., 
remainder  to  all  the  children  of  B.  as  ten- 
ants in  common,  and  not  as  joint  tenants, 
and  for  want  of  saoh  issue,  to  C.  in  Fm, 
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Held  that  the  children  of  A.  took  estates 
for  life,  with  cross-remainders  between 
them,  for  life,  with  remainder  to  B.  foi 
life,  with  remainder  to  her  children,  as 
tenants  in  common,  with  cross  remainders 
between  them  fur  life,  with  remainder  to 
C.  in  fee.    Ashley  t.  Ashley,  358 

CUMULATIVE  LEGACIES. 

Testator,  by  a  will  duly  attested,  gave  le^ta- 
cies  to  various  persons,  charged  upon  his 
real  and  personal  estates,  and  payable  at 
the  end  of  two  years  after  his  death,  and 
he  directed  that,  if  his  property  should  be 
more  than  sufficient  to  nay  the  legacies, 
they  should  be  increased  proportionably. 
By  an  unattested  paper,  purporting  to  be 
instructions  for  a  will,  but  admitted  to 
probate,  the  testator  gave  legacies  to 
manjr  of  the  legatees  in  the  will,  either 
individually  or  as  members  of  a  family ; 
but  the  directions  as  to  the  time  of  pay- 
ment and  the  increase  of  the  legacies  were 
omitted.  Held  that  the  legacies  in  the 
unattested  paper  were  not  substitutional 
for  the  legacies  in  the  will,  but  cumula- 
tive. Slrang  v.  Ingram,  197 
See  Const  ruction,  23 — 25, 

DEBTOR  AND  CREDITOR. 

1.  C.  brought  an  action  against  F.  in  the 
Lord  Mayor*s  Court,  for  the  recovery  of  a 
debt  and  issued  an  altachment  against  B., 
who  had  in  his  hands  funds  belonging  to 
F.  W.  filed  a  bill  against  C.  B.  and  F., 
claiming  a  lien  on  the  funds,  and  obtained 
an  injunction  ex  parte,  to  restrain  proceed- 
ings in  the  action.  Whilst  the  injunction 
was  in  force,  F.  became  bankrupt.  Held 
that  thoogh  C.  might,  but  for  the  injunc- 
tion, have  sued  out  execution  long  before 
F.  became  bankrupt,  yet  that  he  was  not 
entitled  to  be  paid  otherwise  than  rateably 
with  the  other  creditors.  Ullock  v.  Bar- 
her.  300 

8.  A  debtor  conveyed  certain  of  his  estates 
to  trustees,  in  trust  to  raise  a  fund  for  pay- 
ment of  his  creditors  named  in  a  schedule, 
and  to  raise  an  annual  sum  for  his  own 
benefit.  Sevetal  of  the  creditois  executed 
the  conveyance  ;  but  the  trustees  did  not 
sell  the  estates,  the  creditors  having  re- 
ceived sums  in  or  towards  satisfaction  of 
their  debts,  out  of  other  estates  conveyed 
by  the  debtor  upon  the  same  trusts.  A 
judgment  creditor,  whose  name  was  not 
mentioned  in  the  schedule,  filed  his  bill 
against  the  trustees  of  the  first-mentioned 
estates  and  the  debtor,  stating  as  above, 
and  that  the  trustees  had  entered  into  the 
receipt  of  the  rents  of  those  estates,  the 
value  of  which  greatly  exceeded  the  sche- 
duled debts,  and  praying  that  his  debt 
might  be  raised  and  paid  oat  of  anch  paits 


of  those  eststes  us  should  not  be  sold  for 
the  payment  of  the  scheduled  debts,  and 
that  an  account  might  be  taken  of  the  re- 
ceipts and  payments  of  the  trustees,  and 
for  a  receiver,  and  an  injunction  to  restrain 
the  trustees  from  paying  any  part  of  the 
rents  oi  produce  of  the  estates  to  the  debt- 
or. The  trustees  demurred,  because  the 
scheduled  creditors  who  had  executed  the 
conveyance,  were  not  parties  to  the  bill. 
Demurrer  allowed.  Cocker  v.  Lord  Eg- 
mont.  311 

3.  Injunction  granted  to  restrain  the  goods 
of  a  partnership  from  being  taken  in  exe- 
cution for  a  debt  doe  from  one  of  the  part- 
ners, who  died  before  the  writ  was  deliv- 
ered to  the  sheriff.    Newell  v.  Townsend. 

419 

4.  A.  made  a  voluntary  assignment  of  a 
sum  of  money,  being,  at  the  time,  indebt- 
ed to  B.  on  balance  of  a  running  account. 
A.  aflerwaids  made  payments  to  B.,  ex- 
ceeding in  amount  the  balance  due  at  the 
date  of  the  assignment ;  but  the  balance 
continually  increased.  The  assignment 
was  set  aside  at  the  suit  of  B.  Whitiing' 
ion  V.  Jennings,  493 

See  Creditor's  Suit. — ^Dexd  3. — Escrow. 
Infant,  2. 

DEBTS 
See  Will,  13. 

DEBTS  AND  LEGACIES. 
See  PuRCHASKR,  2,  3. 

DECREE. 
A  testator  devised  his  real  estates  to  trus- 
tees, in  trust  to  dispose  of  the  rents  fur 
the  benefit  of  the  poor  of  the  city  of  R. 
and  the  limits  and  precincts  thereof.  The 
trustees  having  applied  the  rents  for  the 
benefit  of  the  poor  of  one  only  of  the  par- 
ishes in  the  city,  an  information  was  filed, 
on  behalf  of  two  other  parishes,  claiming 
to  participate  in  the  chatity,  and  a  decree 
was  made,  in  1680,  directing  that  the 
rents  should,  for  ever  thereafter,  be  divi- 
ded amongst  the  three  parishes  in  certain 
proportions.  In  1808,  an  information  waa 
filed,  on  behalf  of  a  fourth  pari&h,  for  a 
similar  purpose  ;  and  that  parish  was  de- 
creed to  be  entitled  to  a  share  of  the  tents, 
in  proportion  of  its  extent  and  population 
to  the  extent  and  population  of  the  three 
other  parishes ;  but  the  proportions,  as 
between  thoae  parishes,  were  not  to  be 
altered.  An  information  was  afterwards 
filed  on  behalf  of  one  of  those  three  par- 
ishes, claiming  an  increased  share  of  the 
rents,  on  account  of  its  population  having 
increased  more  than  the  population  of  the 
other  parishes.  But  the  information  was 
dismissed,  the  decree  of  1660  being  final. 
Attorney  General  v.  The  Mayor  of  Roch^ 
ester,  27^ 


658 


INDEX 


8.  In  a  suit  by  a  husband  against  his  wife 
and  children  (uhom  he  had  deserted)  re- 
spectiiig-  ihe  wife's  share  in  an  intestate's 
estate,  the  decree  referred  it  lo  the  Mas- 
ter to  approve  of  a  proper  settlement  on 
the  wife,  with  liberty  to  all  parties  to  lay 
proposals  before  the  Master.  Before  the 
report  was  made  the  wife  died.  Held 
that  the  children  were  entitled  to  the  ben- 
efit of  the  decree.     Groves  v.  Perkins. 

584 

See  Demurrer  of  Parol. — Plea  and  Plea- 
ding, 5. — Practice,  10,  18. 

DEED 

1.  A.  having  received  monies  belonging  to 
B.  privately,  and  without  any  communi- 
cation with  B.,  prepared  and  executed  a 
mortgage  to  him  for  the  amount.  A.  re- 
tained the  deed  in  his  custody  for  12  years, 
and  then  died  insolvent.  After  his  death, 
the  deed  was  discovered  in  a  chest  con- 
taining his  title-deeds.  Held  that  the 
deed  was  not  an  escrow,  there  being  no 
evidence  to  show  that  it  was  executed 
conditionally,  but  that  it  took  effect  from 
its  execution,  and  was  good  against  A.*s 
creditors.     Exton  v.  Scott,  31 

S.  By  a  marriage  settlement  estates  were 
limited  to  the  wife  and  the  husband,  fur 
their  lives,  with  remainder  to  the  heits  of 
the  body  of  the  husband  on  the  body  of 
the  wife,  and  their  heirs,  and,  if  more  chil- 
dren than  one  equally  to  be  divided  among 
them  as  tenants  in  common  ;  and,  for  de- 
fault of  such  issue,  to  the  wife  and  her 
heirs.  Held  that  the  husband  did  not 
take  an  estate  in  tail  special,  but  fur  life 
only,  and  that  the  children  took,  by  pur- 
chase as  tenants  in  common  in  fee  in  re- 
mainder.    North  V.  Martin.  266 

3.  A.  assigned  800/.  to  trustees  in  trust  du- 
ring the  life  of  B.  or  such  part  thereof  as 
they  should  think  proper,  or  at  such  other 
times  and  in  such  portions  as  they  should 
judge  expedient,  to  pay  the  inteiest  to 
him,  or,  if  they  should  think  fit,  lo  lay  it 
out  in  procuring  for  him  diet  and  other 
necessaries,  but  so  that  he  should  not  have 
any  right  to  the  interest  other  than  the 
trustees,  in  their  uncontrolled  discretion, 
should  think  proper,  and  so  as  no  creditor 
of  his  should  have  any  claim  thereon,  nor 
should  the  same  be  subject  to  his  debts, 
disposition  or  engajrements :  and  it  was 
declared  that,  after  his  death,  the  800/., 
and  all  savings  and  accumulations  of  in- 
terest, if  any,  should  be  in  trust  for  his 
children,  and,  if  he  should  have  no  child, 
then  in  trust  for  C.  B.  became  bankrupt. 
The  trustees  had  paid  him  the  interest 
down  to  his  bankruptcy.  Held  that  his 
life  interest  passed  to  his  assignees.— 
Bn4hi>don  v  JJales.  524 


4.  A  wife,  who  had  been  deserted  by  her 
husband,  became  entitled  to  a  share  of  an 
intestate's  property,  amounting  ro  3,609/. 
The  husband,  whilst  he  was  ignorant  of  the 
amount  of  the  share,  asfi^ned  it  in  trust  for 
his  wife  and  children, subject  to  the  payment 
of  iOs.  a  week,  to  himself  for  life.  Al- 
though the  deed  recited  that  the  intestate's 
estate  was  very  considerable,  yet,  as  the 
administrators,  who  were  the  wife's 
brothers  and  parties  to  the  transaction, 
dki  not  disclose  to  the  husband  the  amount 
of  the  share,  the  deed  was  set  aside. — 
Oroves  r.  Perkins.  676 

5.  A.  being  tenant  in  tail  in  remainder  ex- 
pectant on  the  death  of  B.,  entered  into 
articles  on  his  marriage,  by  which,  after 
reciting  that  it  had  been  agreed  that  the 
estate  should,  subject  to  B.*s  life  interest 
therein  and  to  the  raising,  by  mortgage  or 
otherwise,  of  any  sum  or  sums  not  exceed- 
ing 15,000/.  for  A.'s  use,  be  settled  to 
the  uses  thereinafter  expressed,  covenant- 
ed that  he  would,  subject  to  the  raising, 
by  any  ways  or  means  and  at  any  time  or 
times,  he  should  think  proper,  of  the  sum 
or  sums  before  mentioned,  by  mortgage, 
annuity,  or  otherwise  for  his  own  benefit, 
and  to  any  deed  or  deeds  he  might  roak« 
for  securing  the  repayment  thereof  and  in- 
terest, do  all  necessary  acts  for  settling 
the  estates ;  subject  to  B.*s  life  interest, 
in  the  manner  agreed  upon.  Held  that 
A.  was  authorized  to  raise  the  15,000/. 
by  sale,  and  that  he  was  justified  in  sel- 
ling his  interest  in  remainder  in  the  whole 
of  the  estate,  as  the  15,000/  was  nearly 
the  full  value  of  such  interest.  Tasker  v. 
Smafl.  625 

See  Production  of  Documents,  1,  2. 

DEFENDANT. 

1.  An  attachment  issued  against  a  defend- 
ant before  the  making  of  a  motion  by  him, 
but  aAer  service  of  the  notice  of  motion, 
will  not  prevent  the  motion  being  made. — 
Jtyes  V.  Foreman,  384 

2.  The  master  being  about  to  report  the  de- 
fendant's third  answer  insufficient,  he  put 
in  a  fourth  answer,  and  then  moved  to 
stay  the  report.  Motion  refused,  the 
court  having  no  right  to  deprive  the  plain- 
tiff of  the  benefit  of  the  tenth  order.  Rus- 
sells  Dight.  430 

3.  If  a  defendant  makes  statements  in  his 
answer  sufficient  to  show  that  he  has  in- 
curred penalties,  he  cannot  refuse  to  pro- 
duce documents  referred  to  in  it  on  the 
ground  that  they  afi^urd  evidence  of  his 
being  subject  to  the  penalties.  Ewing  v. 
Osbaldislon.  (^08 

See  Attachment. — Cross-Bill. — Demdb- 
jtER  0/  Parol. — ^Practice,  18, 19. — Pro- 

CKSS. 
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DEMURRER. 

1.  A  bill  praying  discovery,  and  conclading 
wiih  the  prayer  for  general  relief,  is  a  bill 
for  relief     Angell  ▼.  WtsUombe,  30 

9.  Where  it  appeara  on  the  face  of  the  bill, 
that  the,  cause  of  suit  accrued  more  than 
six  yeare  before  the  filing  of  the  bill,  a  de- 
fendant need  not  plead  the  statute  of  limi- 
tations, but  may  demur.    Hoare  v.  Peck. 

51 

3.  A  bill  of  interpleader  is  not  demurrable 
because  it  does  not  offer  to  bring  the  mon- 
ey claimed  into  court.     But  the  plaintiff 
must  bring  it  in.  before  he  takes  any  step 
in  the  cause.     Meiue  v.  Bell.  175 

4.  A  bill  of  discovery  is  demurrable,  if  the 
words,  *'  stand  to  and  abide  such  order 
and  decree  thereon  '*  are  inserted  in  the 
prayer  of  process.    James  r,  HerrioU, 

428 
See  Cross-Bill. — Insolvent  Debtor  — 
Mdltifariousness.-Outstandino  Terms. 
Parties. — Practice,  18, 19. 

DEMURRER  OF  PAROL. 

As  the  demurrer  of  the  paiol  has  been  abol- 
ished by  11  Geo.  4,  &  11  Will.  4,  c.  47, 
an  infant  defendant  is  not  entitled  to  have 
six  months  given  to  him  after  attaining 
21,  to  show  cause  against  a  decree. — 
Powy$  V.  Mansfield.  G37 

DESCENDANTS. 
See  Reprbsentatitss. 

DESCENT. 

Testator  devised  his  real  estates  to  trustees 
in  trust  to  pay  an  annuity,  and,  out  of  the 
residue  of  the  rents,  to  maintain  S.  W. 
(who  was  his  heir)  until  he  attained  21, 
to  convey  the  estates  to  him  In  fee  ;  but, 
if  he  died  under  21,  then  to  J.  S.  in  fee. 
S.  W.  attained  21.  Held  that  he  took 
the  estates  by  descent.     Wojd  v.  Skdton. 

176 

DEVASTAVIT. 
See  Executor,  2--4. 

DISCOVERY. 
See  Bill  of  Discovery. — Cross-Bill. — 
Production  of  Documents. 

DISMISSAL  OF  BILL. 
See  Practice,  2. 

DISTRIBUTIVE  SHARE. 
See  Widow. 

DOUBLE  PORTIONS. 
See  Portions. 


DOWER. 
See  Widow. 

ECCLESIASTICAL  COURT. 

This  court  is  not  bound  by  the  decision  of 
the  Ecclesiastical  Court  as  to  the  effect  of 
a  bequest.    Hastings  v.  Hane,  67 

ECCLESIASTICAL  BENEFICE. 
See  Covenant. 

ELECTION. 
See  Cross-Bill. 

EQUITABLE  WASTE. 
See  Waste. 

ESCROW. 

A.  having  received  monies  belonging  to  B., 
privately  and  without  any  communication 
with  B.,  prepared  and  executed  a  mort- 
gage to  him  for  the  amount.  A.  retained 
the  deed  in  his  custody  fur  12  years,  and 
then  died  insolvent.  After  his  death,  the 
deed  was  discovered  in  a  chest  containing 
his  title  deeds.  Held  that  the  deed  was 
not  an  escrow,  there  being  no  evidence  to 
show  that  it  was  execul^  conditionally, 
but  that  it  took  effect  from  its  execution, 
and  was  good  against  A .  's  creditors.  Ex" 
ton  V.  Scott.  31 

ESTATE  TAIL. 
See  Tenant  in  Tail. 

EVIDENCE. 

1,  An  uncle  made  a  provision  by  his  will, 
fur  his  niece,  and,  afterwards  by  a  settle 
ment  on  her  mairiage.  The  question  be- 
ing  whether  the  latter  was  intended  to  be 
a  satisfaction  of  the  former,  extrinsic  evi- 
dence was  admitted  to  show  that  the  un- 
cle stood  in  loco  parentis  to  bis  neice. — 
Powys  V.  Mansfield.  528 

2.  Evidence  cannot  be  read,  even  on  behalf 
of  an  infant,  as  to  a  fact  not  stated  in  the 
bill  unless  it  is  put  in  issue  by  his  answer. 
Ibid.  666 

EXCEPTIONS. 

1.  On  the  hearing  of  exceptions  to  a  Mas- 
ter's repoit,  no  parts  of  the  answer  can  be 
read  except  those  which  were  read  before 
the  Master.    Rands  y  Pushnum.  46 

2.  If  one  general  exception  is  taken  to  the 
Master's  ceriificate,  approving  of  inter- 
rogatories under  a  decree,  and  the  Court 
is  of  opinion  that  one  only  of  the  interrog- 
atories ought  nok  to  have  been  approved 
of,  the  exception  will  be  allowed.  Moore 
T.  Longford  and  Wife* 
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3.  The  Master  being  about  to  report  the 
defendant's  third  answer  insafficient,  he 
put  in  a  fourth  answer,  and  then  moved  to 
suy  the  report.  Motion  refused,  the 
Court  having  no  right  to  deprive  the  plain- 
tiff  of  the  benefit  of  the  tenth  order.  Rus- 
sell  V.  Dight.  430 

4.  Where  a  Master  reports  as  to  matter  not 
referred  to  him,  his  report  ought  not  to  be 
excepted  to,  but  it  ought  to  be  referred 
back  to  him  to  be  reviewed,  and  even  if 
ihat  is  not  done,  the  unwarranted  finding 
will  be  disregarded.    Jenkins  v.  Btiant. 

603 

EXCHANGE. 
See  Power  or  Sale  and  Ezchamob. 

EXECUTION. 
See  Debtor  and  Creditor,  3. 

EXECUTOR. 

1 .  A  testatrix  gave  legacies  of  100/.  each, 
to  A.,  B  and  C;  and,  in  a  subsequent 
part  of  her  will,  she  appointed  them  her 
executors.  In  the  preceding  clauses,  she 
made  devises  and  bequests  *'  to  her  execu- 
tors thereinafter  named,"  and  **  to  her 
executors  and  trustees.*'  A.  neither  pro- 
ved nor  acied.  Held  that  he  was  not  en- 
titled to  the  legacy.    Piggott  v.  Green, 

111 

5.  Executors  who  wore  directed  by  the  will 
to  call  in  the  testator's  personal  estate, 
with  all  convenient  speed,  continued  his 
trade  for  some  years  after  his  death,  and 
ultimately  a  considerable  loss  was  sustain- 
ed. But  the  Court  refused  to  charge  them 
with  the  loss,  as  they  had  acted  bonafide^ 
and  according  to  the  best  of  their  judg- 
ment.    Garrett  v.  Noble,  504 

8.  If  a  person  interested  under  a  will,  files 
a  bill  for  an  account,  against  the  execu- 
tors, not  seeking  to  charge  them  for  wilful 
default,  and  dies  pending  the  suit,  his 
personal  representative  cannot  charge 
them  by  bill  of  revivor  and  supplement, 
if  the  acts  complained  of  were  known  to 
the  deceased  plaintiff.  Und, 

4.  An  executor  will  be  allowed  payments 
made  by  him  to  simple  contract  creditors 
of  his  testator,  a  bond  being  in  existence 
but  not  payable,  but  he  will  not  be  allow- 
ed payments  to  legatees,  notwithstanding 
he  had  no  notice  of  the  bond.  Norman 
V.  Baldry  631 

See  Creditor's  Suit. — Practice,  21. — 
Vendor  and  Purchaser,  3. 

EXONERATION. 

A  father  having  agreed  to  secure  a  marriage 
portion  for  his  daughter,  mortgaged  part 
of  his  estates  for  that  purpose  and  co- 
Tenanted  to  pay  the  money.    By  his  will 


he  directed  his  debts  to  be  paid,  first,  ont 
of  the  residue  of  his  personal  estate,  then, 
out  of  his  money  in  the  funds,  and,  lastlv, 
out  of  his  residual y  real  estates.  Held 
that  the  mortgaged  estate  was  not  to  be 
exonerated  from  the  portion  out  of  the 
personal  estate.     Graves  v.  Hides       309 

EXTRINSIC  EVIDENCE. 
See  Evidence. 

FEME  COVERT. 

1.  An  Older  for  payment  to  the  husband,  of 
money  to  which  his  wife  is  entitled,  can- 
not be  inserted  in  the  order  on  further 
directions,  but  must  be  obtained  by  petition, 
although  the  wife  consents.  CamjMly, 
Harding  283 

2.  A  trust  for  the  separate  use  of  a  woman, 
whether  single  or  married,  is  valid. 
Davis  V.  Thornycroft  420 

See  Separate  Use. 

FORECLOSURE. 
See  Costs,  4. 

FORFEITURE. 
See  Alienation. 

FRAUD. 

1.  A  deed  in  the  custody  of  a  purchaser 
for  valuable  consideration,  which  the  bill 
impeached  for  fraud,  ordered,  under 
special  circumstances,  to  be  produced. 
Kennedy  v.  Green  0 

2.  A  wife  who  had  been  deserted  by  her 
husband,  became  entitled  to  a  share  of  an 
intestate's  property,  amounting  to  3,609/. 
The  husband,  whilst  he  was  ignorant  of 
the  amount  of  the  share  assigned  it  in 
trust  for  his  wife  and  children,  subject  to 
the  payment  of  105.  a  week  to  himself 
for  his  life.  Although  the  deed  recited 
that  the  intestate's  eatate  was  very  con- 
siderable, yet  as  the  administrators,  who 
were  the  wife's  brothers  and  parties  to 
the  transaction,  did  not  disclose  to  the 
husband  the  amount  of  the  share,  the 
deed  was  set  aside.     Groves  v.  Perkins 

676 

See  Account,  1. — ^Public  Policy 

GUARDIAN. 
Guardian  appointed  to  an  infant  entitled  to 
freehold  property  worth  80/.  a  year,  with- 
out a  reference.    Ex  parte  Jadtson     212 

HARD  BARGAIN. 
See  Agreement,  2. 

HEIR. 
Tesutor  devised  his  real  estates  to  trastees 
in  trust  to  pay  an  annuity,  and,  out  of  th« 
residue  of  the  rents,  to  maintain  S.  W. 
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(who  was  his  heir)  until  he  attained  21, 
and,  on  hia  attaining  21,  to  convey  the  es- 
tates to  him  in  fee  ;  but,  if  he  died  under 
21,  then  to  J.  S.  in  fee.  S.  W.  attained 
21.  Held  that  he  took  the  estates  by  de- 
scent. Woodv,Skelton  176 
See  Creditor's  Suit. 

HUSBAND  AND  WIFE. 

Testator  bequeathed  700/.  tu  his  daughter's 
husband,  his  executors,  &c.  in  trust  to  pay 
the  interest,  to  his  daughter,  for  her  sepa- 
rate use  for  life,  and,  after  her  death,  to 
such  persons  as  she  should  appoint  by  will, 
and,  in  default  of  appointment,  to  her  per- 
sonal representatives.  The  daughter  died 
without  having  made  any  appointment. 
Held  that  her  next  of  kin,  to  the  exclusion 
of  her  husband,  were  entitled  to  the  700/. 
Robinson  v.  Smith  47 

See  Construction,  7,  20. — ^Decree,  2. — 
Deed,  4. — Feme  Covert. — Widow. 

IMPEACHMENT  OF  DECK  ICE. 
See  Plea  and  Pleading,  5. 

IMPERTINENCE 
See  New  Orders,  7. 

IMPLIED  GIFT. 
See    Constructiov,    18. — Cross  Rkmain- 

DKR8. 

INADEQUACY  OF  CONSIDERATION. 

See  Fraud,  2. 

INFANT. 

1.  Guardian  appointed  to  an  infant  entitled 
to  freehold  propeity  worth  80/.  a  year, 
without  a  reference.    Ex  parte  Jackson 

212 

3.  Where  an  infant  has  an  allowance  made 
to  him,  by  hia  guardians,  for  his  support, 
a  tradesman  is  not  entitled  to  be  paid  for 
articles  supplied  to  the  infant,  on  credit, 
unless  he  can  make  out  that,  having  regard 
to  the  infant's  circumstances  and  station 
(which  he  is  bound  to  inquire  into),  the 
articles  were  necessaries.  Mortara  v. 
HaU  465 

3.  Evidence  cannot  be  read,  even  on  behalf 
of  an  infant,  as  to  a  fact  not  stated  in  the 
bill  unless  it  is  put  in  issue  by  his  answer. 
Powys  T.  Mansfield  565 

See  Costs,  1. — ^Demurrer  of  Parol. 

INFANT  TRUSTEE. 
Where  the  Court,  in  any  proceeding  in  a 
cause,  declares  a  party  to  he  a  trustee  with- 
in 11  Geo.  4  &  1  Will.  4,  o.  60,  it  may, 
by  the  same  order,  direct  a  conveyance  to 
he  made.     Widton  ▼.  Merry  328 


INFORMATION. 
See  CsARiTT. 

Voir  VI. 


INJUNCTION. 

1.  A  receiver  having  been  appointed,  in  a 
creditor's  suit,  of  the  office  of  master  for- 
ester of  a  royal  forest,  an  injnnction  was 
afterwards  granted  to  restrain  certain  per- 
sons who  owned  lands  in  the  forest,  from 
sporting  in  it.    Blanchard  v.  Cawthome 

155 

2.  Injunction  granted  to  restrain  the  Lords 
of  the  Treasury  from  paying  the  compens- 
ation awarded  under  11  G.  4  &  1  W.  4, 
c.  58,  for  the  office  of  side  clerk  in  the  Ex- 
chequer, which  had  been  abolished.  E^ 
hs  V.  Earl  Grey  214 

3.  Where  a  party  agrees  not  to  do  a  partic- 
ular act,  and  there  are  other  terms  in  the 
agreement  which  are  so  vague  that  the 
Court  cannot  enforce  them,  it  will  not  grant 
an  injunction  to  restrain  the  breach  of  the 
negative  term.  The  Court  will  not  give 
any  assistance  to  a  party  seeking  to  enforce 
a  hard  bargain.    Ktmber!ey  t.  Jennings 

340 

4.  Under  the  10th  order  of  1833,  the  common 
injunction  cannot  be  obtained  on  an  amend- 
ed bill  until  five  weeks  after  appearance, 
and,  if  the  defendant  is  then  in  default,  the 
applicationi  most  be  made  according  to  the 
old  practce.    Lee  v.  Ravenscroft         474 

See  Agreement.— Bankrupt.— Copyright. 
— Debtor  and  Creditor,  1 — 3. — Multi- 
rARiousNEss. — Plea  and  Pleading,  6. 
— Waste. 

INSOLVENT  DEBTOR. 

To  a  bill  filed  by  the  assignee  of  an  insolvent 
debtor,  the  defendant  pleaded  that  the  con- 
sent of  the  creditors  and  the  Insolvent 
Debtors'  Court,  to  the  institution  of  the 
suit,  had  not  been  obtained.  Plea  over- 
ruled.    Casbome  v.  Barsham  317 

In  a  foreclosure  suit  against  an  insolvent 
mortgagor  and  the  provisional  assigiiee  of 
the  Insolvent  Court  who  claims  no  inter- 
est, the  plaintiff  must  pay  the  costs  of  the 
assignee  and  add  them  to  his  debt.  IVeao- 
ing  V.   Count  439 

INSUFFICIENCY. 
See  Exceptions,  3. 

INTEREST. 

Testator  gave  a  legacy  to  his  daughter,  and 
all  his  real  and  personal  estate  to  his  wife, 
and,  afler  her  death,  he  gave  his  real  es- 
tate, subject  to  the  legacy,  to  his  son  in 
fee.  The  wife  survived  the  testator,  and 
afterwards  died.  Held  that  the  legacy, 
with  interest  from  the  end  of  a  year  after 
the  testator's  death,  was  raiseable  oat  of 
the  real  estate,  in  case  the  personal  estate 
was  deficient.  Freeman  ▼.  Simpson  75 
Se$  Aoooun TB.— Dbbo,  3. 
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INTERPLEADER. 

1.  Where  a  principal  has  created  a  lien  in 
favour  of  another  person,  on  funds  in  the 
hands  uf  his  agent,  the  agent  may  file  a 
bill  of  interpleader  against  his  principal 
and  the  other  clainaant.  &niih  y.  Ham- 
mond 10 

8.  A  bill  of  interpleader  is  not  demurrable, 
because  it  does  not  u^r  to  bring  the  mon- 
ey claimed  into  court.  But  the  plaintiff 
must  bring  it  in,  before  he  takea  any  step 
in  the  cause.     Metix  v.  Bell  175 

INTEROGATORIES 

If,  in  a  creditor's  suit,  a  decree  is  made  in 
the  usual  form,  no  special  interrogatory 
for  the  examination  of  the  defendants, 
ought  to  be  allowed,  although  a  case  for 
directing  special  inquires,  is  made  on  the 
record.    Moore  v.  Longford  and    Wife 

322 
See  Exceptions,  23. — Re- examination. 

JOINTURE. 
See  Construction,  2. 

JUDGMENTS. 

{Notice  to  a  purchaser,  of  judgments  against 
the  vendor,  whose  estates  is  limited  to 
uses  to  bar  dower,  does  not  prevent  the 
purchaser  from  taking  the  estate  free 
from  the  judgments,  under  an  exercise 
of  the  power  reserved  to  the  vendor. 
Eaton  V.  Sanzter  517 

See  Debtor  and  Creditor,  3. 

JUDGMENT  CREDITOR. 
See  Debtor  and  Creditor,  2. 

JURISDICTION. 

1,  Injunction  granted  to  restrain  the  Lords 
of  the  Treasury  from  paying  the  com- 
pensation awarded  under  11  Geo.  4  and 
1  Will.  4,  c.  58,  for  the  office  of  side  clerk 
in  the  Exchequer,  which  had  been  abol- 
ished. Ellis  V.  Earl  Gretf  .  214 

8  The  proprietors  of  Covent-garden  Theatre 
agreed  with  an  actor,  that  he  should  act 
for  24  nights,  during  a  certain  period  of 
time,  at  their  theatre,  and  that,  in  the 
meantime,  he  should  not  act  at  any  other 
place  in  London.  Held  that  the  Court 
cannot  enforce  the  positive  part  of  the 
contract,  and  therefore,  it  will  not  restrain, 
by  injunction,  a  breach  of  the  negative 
part.    Kemble  v.  Kean  333 

See  Agreement. 

LEASEHOLDS  FOR  LIVES, 
See  CoKSTaycTip^,  S 


LPiGACT. 

1.  A  testator  domiciled  in  Jamaiea,  beeame, 
during  a  temporary  residence  at  Fraukfort, 
engaged  and  betrothed  to  a  lady ;  and  by 
a  codicil  to  his  will,  after  mentioning  her 
by  name,  and  alluding  to  his  intended 
marriage  with  her,  gave  3,000/.  to  his 
wife.  During  the  engagement  but  before 
the  marriage,  the  testator  died*  Held 
that  the  lady  was  entitled  to  the  legacy. 
Sehloss  V.  Sliebel  1 

8  Testator  gave,  to  his  Wife,  his  house  in 
B.  and  the  furniture  in  the  said  hooae 
The  lease  of  the  house  expired  in  the  tea 
tator's  lifetime,  and  he  took  another  house 
and  removed  liis  furniture  to  it.  Held 
that  the  legacy  was  adeemed.  ColleUm 
V.  Garlh  19 

3.  A  testatrix  gave  legacies  of  100/.  each  to 
A.  B.  and  C. ;  and,  in  a  subsequent  part 
of  her  will,  she  appointed  them  her  execn- 
tois.  In  the  preceding  clauses  she  made 
devises  and  bequests  ^'  to  her  executors 
therinafter  named,"  and  **  to  her  execu- 
tors and  trustee."  A.  neither  proved  nor 
acted.  Held  that  the  was  not  entitled  to 
the  legacy.  Piggottv,   Green  73 

4.  Testator  gave  a  legacy  to  his  daughter, 
and  all  his  real  and  personal  estate,  to  his 
wife,  and,  after  her  death,  he  gave  his 
real  estates,  subject  to  the  legacy,  to  hia 
son  in  fee.  The  wife  survived  the  testator, 
and  afterwards  died.  Held  that  the  leg- 
acy with  interest  from  a  year  after  the 
testator^s  death,  was  raiseable  out  of  the 
real  estate  in  case  the  personal  estate  was 
deficient.  Freeman  v.  Simpson  75 

5.  Testator  devised  his  estates,  charged 
with  debts  and  legacies.  The  dbvisee 
mortgaged  the  estate  to  A.  subject,  ex- 
pressly, to  the  legacies,  A.  having  called 
in  his  money,  and  the  devisee  requiring 
a  further  advance,  they  join  in  mortgaging 
the  estate  to  B.  but  not,  expressly,  sub- 
ject to  the  legaeies,  and  B.  is  infoimed, 
falsely,  by  the  devisee  that  all  the  legacies 
had  been  paid.  Held  that  B.  took  the 
estate  subject  to  the  legacies.  Rogers  ▼. 
Rogers  364 

6.  Testator  directed  his  trustees  to  pay,  to 
his  daughters  their  portions  on  their  mar- 
rying with  the  consent,  in  writing,  of  his 
trustees  first  had  and  obtained ;  and,  on 
their  marrying  without  such  consent,  that 
the  trustees  should  stand  possessed  of 
their  separate  use,  for  life,  with  remainder 
to  their  children.  A.  proposed  to  the 
trustees  to  marry  one  of  the  daughters, 
who.  was  an  infiinL  The  terms,  as  com- 
municated to  her  by  one  of  the  trustees, 
were,  that  600/.  should  be  paid  to  A.,  oo 
his  marriage,  out  of  her  portion,  and  that 
the  remainder  should  be  invested,  in  the 
names  of  trustees,  for  hec  sole  use  and 
benefit,  the  inlefesl  to  be   paid  to    her 
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only.  The  daughter  accepted  the  propo- 
sals, and  asked  the  consent  of  the  tras- 
tees.  The  same  trustee  then  wrote  a  let- 
ter, to  the  daughter,  saying  that  he  and 
his  co-trustee  had  not  then  signed  the  con- 
sent, but  were  ready  to  do  so  as  soon  as 
requisite  ;  and  a  draft  was  prepared  by 
which  (subject  to  the  payment  of  the 
600/.  to  the  husband)  the  portion  was 
settled  on  the  intended  husband  during 
his  solvency,  then  on  the  intended  wife, 
for  her  separate  use,  for  life,  with  remain- 
der to  the  children,  with  remainder  to  the 
survivor  of  the  intended  husband  and 
wife.  A.  having  made  certain  arrange- 
ments for  the  disposal  of  the  500/. ,  which 
the  trustees  disapproved  of,  the  trustee 
who  had  written  the  letter  refused  to  look 
at  the  draft  of  the  settlement,  saying  he 
should  expect  A.  to  make  some  other 
proposals  respecting  the  disposal  of  the 
500/.  Another  arrangement  was  accord- 
inly  made  and  communicated  to  the  trus- 
tee, but  he  took  no  notice  of  it,  and  his 
name  was  struck  out  of  the  settlement ; 
and  the  marriage  (to  which  his  co-trustee 
had  duly  consented)  was  had,  without 
further  communication  with  him.  Held 
that  the  letter  was  a  sufficient  consent  on 
his  part  to  the  marriage.  Le  Jeune  v. 
Budd  441 

See  CuKULATivB  Lboacics. — Portions,  1. 
— Purchaser,  3. — Specific  Legacy. — 
Will,  19,  23. 

LEOAL  REPRESENTATIVES. 

Testator  gave  450/.  to  trustees,  their  execu- 
tors, Ac.  in  trust  for  his  son  for  life,  and 
after  bis  son's  decease,  to  pay  thereout 
two  legacies  of  100/.  each  to  two  of  his 
daughters,  and  to  pay  the  residue  to  the 
legal  representatives  of  his  son.  And  he 
ffsve  the  residue  of  his  personal  estate  to 
his  son,  his  executors,  &c.  Held  that 
the  words  *  legal  representatives'  meant 
next  of  kin.     Waller  ▼.  Makin  148 

LENGTH  OP  TIME. 
See  Redemption. 

LIMITATIONS. 
See  Statute  of  Limitations. 

LIVING. 
Sob  Charob  on  BBNEricc. 

LOCUS  PARENTIS. 
Bee  Satisfaction,  9,  3, 4. 

iiORDS  OF  THE  TREASURY. 
See  Injvnotion,  9. 

MAINTENANCE. 

TMtator  gave  hkliM^diitfyeMMilo^traMce, 


in  trust  for  his  sisters'  younger  childrea 
equally,  and  to  vest  in  them  at  the  usual 
oeriods,  and  he  directed  his  trustees, 
ouring  the  minorities  of  the  children,  to 
pay  the  interest  of  their  shares  to  bis 
sisters,  or  to  the  guardians  of  the  children, 
to  be  applied  for  their  maintenance  and 
education.  Held  that  the  sisters  were  en- 
titled to  receive  the  interest  of  their  child- 
ren's shares  during  the  minorities  of  their 
children.    Berkeley  v.  Swinburne         613 

MARRIAGE  ARTICLES. 

By  marriage  articles,  it  was  agreed  that  es- 
tates should  be  settled  in  strict  settlement, 
and  that  there  should  be  contained,  in  the 
settlement,  powers  to  the  husband,  to 
charge  the  estates,  by  way  of  mortgage, 
with  a  certain  sum,  and  also  to  charge 
the  estates  with  another  sum  for  younger 
children,  and  to  create  terms  for  raising 
those  sums,  and  likewise  all  other  powers, 
&c.  usually  inserted  in  settlements  of  the 
like  nature,  and  which  should  be  proper 
for  efiecting  any  of  the  purposes  afore- 
said. Held  that  a  power  of  sale  and  ex- 
change might  be  introduced  into  the  set- 
tlement.   Hill  V.  Hill  136 

See  Consent  to  Marriaoi. — Construc- 
tion, 13. — Power  of  sale.  Settle- 
ment. 

MASTER  IN  ROTATION. 
See  Construction,  28. 

MASTER'S  CERTIFICATE. 
See  Exceptions,  2. 

MASTER'S  REPORT. 
See  Report. 

MESSENGER. 
See  Practice. 

MISJOINDER. 
See  Parties,  2. 

MISTAKE. 

In  taking  accounts  directed  by  the  decree, 
oertain  payments  which  had  been  made  by 
A.  and  B.  jointly,  were  represented  and 
reported  by  the  Master  to  have  been  made 
by  B.  separately.  After  the  report  had 
been  absolutely  confirmed,  and  B.  had  be- 
come bankrupt,  the  Court,  on  the  petition 
of  A.  discharged  the  order  to  confirm 
the  report,  and  refened  it  beck  to  the 
Master  to  review  his  report.  Prentice  v. 
MemaU  S71 

MORTGAGE. 

t.  A.  ind  B.  being  seised  in  fee,  in  right  of 
IImI*  wiwsy  ci  two  undivided  foaith  parts 
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of  an  estate,  anhject  to  a  mortgage  term, 
joined,  in  1784,  wiih  the  owner  of  the 
other  moiety,  in  conveying  the  estate,  by 
lease  and  release,  but  without  a  fine,  to*  a 
purchaser  in  fee.  The  mottgage  whs 
paid  off,  and  the  term  assigned  tu  attend. 
The  purchaser,  and  those  clairaing  under 
him,  had  been  in  possession  from  the  date 
of  the  conveyance.  A.'s  wife  survived 
him,  and  died  in  1825,  leaving  one  of  the 
plaintifis  her  heir.  B.'s  wife  died  in  1818, 
leaving  the  other  plaintiff  hei  heir.  B. 
died  in  1826.  In  1830  the  plaintiffs 
brought  an  ejectment,  but  were  nonsuited 
by  the  defendants  setting  up  the  term. 
In  1831  they  filed  a  bill  to  redeem,  which 
was  dismissed,  on  account  of  the  length 
of  Dossession  by  the  defendants,  and  those 
under  whom  they  claimed.  AsMon  v. 
Milne  369 

S.  A  father  having  agreed  to  secure  a  mar- 
riage portion  for  his  daughter,  mortgaged 
part  of  his  estates  for  that  purpose,  and 
covenanted  to  pay  the  money.  By  his 
will,  he  directed  his  debts  to  be  paid  first 
out  of  the  residue  of  his  personal  estate, 
then  out  of  his  money  in  the  funds,  and, 
lastly,  out  of  his  residuary  real  estates. 
Held  that  the  mortgaged  estate  was  not  to 
be  exonerated,  from  the  portion,  out  of  the 
personal  estate.  Graves  v.  Hicks  398 
See  Construction,  10. 

MORTGAGOR  AND  MORTGAGEE. 


A.  conveyed  his  estates  to  B.,  in  trust  to 
sell,  and  pay  off  a  mortgage  and  other  in- 
cumbrances on  the  estates,  snd  to  retain  a 
debt  due  to  B.,  and  until  the  sale,  to  ap- 
ply the  rents  in  keeping  down  the  interest 
on  the  charges,  and  to  pay  the  surplus  to 
A.  B.  took  a  transfer  of  the  mortgage 
and  entered  into  and  remained  in  posses- 
sion for  24  years,  but  did  not  sell  the  es- 
tates. For  the  first  ten  years  the  rents 
were  less  than  the  interest;  but,  afier- 
warda,  they  exceeded  it.  A.  filed  a  bill 
for  an  account  of  the  rents  received  by  B., 
with  yearly  rests,  and  for  a  re-conveyance 
of  the  estates.  But  the  Court  refused  to 
direct  the    rests.      Latter  v.  Dashwood 

462 
8et  Costs,  4. — ^Mortgage. 
Trustee. 

MULTIFARIOUSNESS. 

A.  died  intestate,  leaving  a  widow  and  in- 
fant children  his  next  of  kin.  The  widow, 
without  taking  out  administration,  pos- 
sessed his  assets  and  paid  his  debts,  and 
died,  having  bequeathed  her  personal  es- 
tate to  the  children,  and  appointed  B.  and 
C.  ber  executors.  D.  then  took  out  ad- 
ministration to  the  intestate  and  brought 
an  action,  as  trustee  for  the    chiidien. 


against  B.  and  C.  for  monies  alleged  to 
l>e  due  from  the  testatrix  to  the  intestate*» 
estate.  B.  and  C.  together  with  the  cfaiM- 
ren,  filed  a  bill  against  D.  praying  for  all 
pioper  accounts  of  the  assets  of  the  in- 
testate and  testatrix,  possessed  by  B.  and 
C,  and  by  D.,  and  of  what,  if  anything, 
was  due  from  the  testatrix's  estate  to  the 
inUiState's  estate,  and  for  an  injunction  \o 
restrain  the  action.  Held  that  the  bill 
was  not  multifarious.      Lewis  v.  Edmund 

251 

NECESSARIES. 

Where  an  infant  has  an  allowance  made  to 
him,  by  his  guardians,  for  his  support,  a 
tradesman  is  not  entitled  to  be  paid  for  ar- 
ticles supplied  to  the  infant,  on  credit,  un- 
less he  can  make  out  that,  having  regard 
to  the  infant's  circumstances  and  station 
(which  he  is  bound  to  inquire  into),  the 
articles  were  necessaries.  Mortara  ▼. 
Hall  465 

NEXT  OF  KIN. 
See  Husband  and  Wife. — Legal  Refresen- 

lATlVES. 

NEW  ORDERS. 

1 .  The  respondents  to  a  charity  petition  are 
parties  to  it,  and  therefore  they  are  not 
within  the  44ih  order.  In  re  WiUough- 
Ws  Charity  is 

2.  The  17th  order  of  1831  does  not  apply, 
except  in  cases  where  the  plaintiff  requires 
a  commission  ;  in  other  cases  the  old 
practice  remains  unaltered.  Williams  v. 
Janaway  77 

3.  The  orders  of  the  Court  are  to  be  con- 
sidered as  laying  down  general  rules,  but 
not  as  being  so  imperative  as  that  tbey  can, 
under  no  circumstances,  be  departed  from. 
BurreU  v.  Nicholson  213 

4.  The  time  allowed  by  the  12th  order  for 
procuring  the  report  as  to  the  insufficiency 
of  an  answer,  extended  ;  the  drawing  up 
of  the  order  having  been  delayed  by  the 
offices  being  closed,  and  the  plaintiff  hav- 
ing, through  inadvertence,  omitted  to  ob- 
tain the  Master's  certificate  that  further 
time  was  necessary  to  enable  him  to  make 
his  report.    Ilnd  213 

5.  Plaintiff  obtained  an  order  for  a  commis- 
sion 10  examine  witnesses,  but  did  not 
take  it  out.  Held  that,  under  the  17th 
order  of  1831,  the  defendant  was  entitled 
to  take  out  a  comnussion.  RaUenbury  v. 
Fenion  368 

6.  Where  a  decree  in  a  cause  in  which  pre- 
vious references  have  been  made,  directs 
a  reference  to  the  Master  in  rotation,  the 
decree  will  be  carried  to  the  Master  to 
whom  the  previous  references  were  made. 
Attorney  genm-al  v.  Shore  460 
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7.  Where  a  report  of  scandal  or  imperti- 
nence has  been  excepted  to,  the  Master 
cannot  tax  the  costs  of  the  reference  un- 
der the  22d  order  uf  1833,  without  further 
order.     Desanges  v.  Gregory  473 

8.  Under  the  10th  order  of  1833,  the  com- 
mon injunction  cannot  be  obtained  on  an- 
amended  bill,  until  five  weeks  after  ap- 
pearance, and,  if  the  defendant  is  then  in 
default,  the  application  must  be  made  ac- 
cording to  the  old  practice.  Lee  v.  Ra- 
venscroft  474 

NFAVSPAPER. 

See  Public  Policy. 

NOTICE. 

See  Plea  and  Pleading,  3. — Order  and 
Disposition. — Vendor  and  Purchaser, 
4. 

OPENING  BIDDINGS. 

1.  Biddings  opened  on  an  advance  of  300/. 
on  5,030/.     Lawrence  v.  Halliday       296 

9.  A  motion  to  open  biddings  for  ceveral 
lots  purchased  by  differen.t  purchasers,  on 
an  advance  of  a  certain  sum  for  each  lot, 
is  irregular.     Goodall  v.  Ptchford        379 

3.  An  estate  was  put  up  to  sale  in  four  lots, 
and  the  timber  on  each  lot  was  to  be  paid 
fur  by  the  purchaser,  according  to  a  valu- 
ation which  had  been  made.  A.  purchas- 
ed lot  1 ;  the  other  lots  were  not  sold. 
B.  opened  the  biddings,  and  on  the  re- 
sale, purchased  lots  1  and  2,  for  2,140/., 
and  lot  3,  at  380/.  The  court  refused  to 
open  the  biddings  for  lots  1  and  2,  on  the 
application  of  A.,  unless  he  would  ad- 
vance 10  per  cent,  on  the  price  of  the 
timber,  as  well  as  the  land,  and  would 
take  lot  3  (in  case  B.  should  retire  from 
it)  at  the  price  it  had  been  sold  for,  in  case 
it  should  fetch  the  same  price  at  the  re- 
sale.   Bates  v.  Bonnor  380 

ORDER. 

By  a  mistake  in  the  Registrar's  office,  an 
order,  made  on  an  undertaking  to  speed, 
was  erroneously  drawn  op.  The  order 
was  discharged,  with  costs  of  the  appli- 
cation to  discharge  it ;  it  being  the  duty 
of  the  party  who  procures  an  order,  to 
see  that  it  is  properly  drawn  up.  Lan- 
dors  V.  Allen  620 

ORDER  AND  DISPOSITION. 

A.  on  behalf  of  the  owner  of  a  ship,  enter- 
ed into  a  charter-party  with  B.,  by  which 
B.  agreed  to  pay  to  A.  on  behalf  of  the 

■  owner,  a  certain  sum  for  the  freight  of  the 
ship,  by  two  instalments,  one  to  be  paid 


on  the  sailing  of  the  ship,  and  the  other, 
on  the  completion  of  the  voyage.  The 
owner  being  indebted  to  C,  ottered,  in 
writing,  A.  to  pay  to  C.  all  monies  he 
might  receive  under  the  charter-party ; 
and,  accordingly,  A.  paid  over  the  first 
instalment  to  C.  The  owner  then  assign- 
ed, by  deed,  the  remainder  of  the  freight 
to  C,  who  gave  notice  of  the  assignment 
to  A.,  but  not  to  B.  The  veasel  com- 
pleted her  voyage,  and,  afterwards,  the 
owner  became  bankrupt.  Held  that  the 
remainder  of  the  freight  was  not  in  hia 
order  and  disposition  at  his  bankruptcy. 
Gardner  v.  Lachlan  407 

ORDER  FOR  TIME. 
See  Practice,  25. 

ORDERS. 
See  New  Orders. 

ORIGINAL  AND  SUPPLEMENTAL 
BILL. 

See  Plea  and  Pleading,  5. 

ORNAMENTAL  TIMBER. 
See  Waste. 

OUTSTANDING  TERMS. 

Demurrer  allowed  to  a  bill  to  prevent  the 
setting  up  of  outstanding  terms,  as  it  al- 
leged, nterely,  that  the  defendant  threaten- 
ed to  set  op  some  outstanding  term.  Such 
a  bill  ought  to  state  that  there  are  such 
terms  and  what  is  the  nature  of  them. 
Stansbury  ▼.  Arkwright  481 

OWELTY  OF  EXCHANGE. 
See  Power  of  Sale  and  Exchange. 

PARENT  AND  CHILD. 

In  a  suit  by  a  husband  against  his  wife  and 
children,  (whom  he  had  deserted),  res- 
pecting the  wife's  share  in  an  intestate's 
estate,  the  decree  referred  it  te  the  Master 
to  approve  of  a  proper  settlement  on  the 
wife,  with  liberty  to  all  parties  to  lay  pro- 
posals before  the  Master.  Before  the  re- 
port was  made,  the  wife  died.  Held  that 
the  children  were  entitled  to  the  benefit  of 
the  decree.     Groves  v.  Perkins  684 

PAROL. 
See  Demurrer  of  Parol. 

PARTIES. 

1.  A  debtor  conveyed  certain  of  his  estates 
to  trustees,  in  trust  to  raise  a  fund  for 
payment  of  his  creditors  named  in  a 
schedule,  and  to  raise  an  annual  sum  for 
his  own  benefit.  Several  of  the  creditors 
executed  Uie  coDveyanee,  but  the  trustee* 
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did  not  Bell  the  eelatee,  the  ereditors 
having  received  sums  in  or  towards  aatia^ 
faction  of  their  debts,  oot  of  other  estates 
conveyed  by  the  debtor  upon  the  same 
trusts.  A  judgment  creditor,  whose  name 
was  not  noentioned  in  the  schedule,  filed 
his  bill  against  the  trustees  of  the  first 
mentioned  estates  and  the  debtor,  stating 
as  above,  and  that  the  trustees  had  enter- 
ed into  the  receipt  of  the  rents  of  those 
estates,  the  value  of  which  greatly  exceed- 
ed the  scheduled  debts,  and  ptaying  that 
his  debt  might  be  raised  and  paid  out  of 
such  parts  of  those  estates  as  should  not 
be  sold  for  payment  of  the  scheduled  debts, 
and  that  an  account  might  be  taken  of  the 
receipts  and  payments  of  the  trustees,  and 
for  a  receiver,  and  an  injunction  to  restrain 
the  trastees  from  paying  any  part  of  the 
rents  or  produce  of  the  estates,  to  the 
debtor.  The  trustees  demurred,  because 
the  scheduled  creditors  who  had  executed 
the  conveyance  were  not  parties  to  the 
bill.  Demurrer  allowed.  Cockers,  Lord 
Egmont  311 

S.  A  bill  is  not  demurrable  because  the  lega- 
tees of  a  testator  join  with  his  executor  in 
suing  for  a  debt  due  to  his  estate.  Rhodes 
V.  Warburton  617 

PARTITION. 

A  tenant  for  life  of  an  undivided  shaie  of  an 
estate,  with  remainders  to  his  unborn  sons 
in  tail,  may  file  a  bill  for  a  partition,  and 
the  dectee  will  be  binding  on  the  sons 
when  m  esse,     Gaskell  y.  Oaskell        643 

PARTNERSHIP. 

By  articles  of  partnership  it  was  agreed  that 
just  and  true  accounts  should  be  made  out 
half  yearly,  and  signed  by  the  partners* 
and  that  such  accounts  should  not  sAer* 
wards  be  called  in  question,  except  fo^ 
errors  discovered  in  the  lifetime  of  all  the 
partners.  The  accounts  were  made  out 
by  one  of  the  partners;  and  afier  the 
death  of  two  of  the  other  partners  it  was 
discovered  that  the  acconnts  were  fraudu- 
lent. Held  that  the  fourth  partner  was 
entitled  to  have  the  accounts  of  the  part- 
nership taken  from  the  date  of  the  articles. 
Oidaker  v.  Lavender  939 

See  Debtor  and  Creditor,  3. 

PAYMENTS. 
See  Debtor  and  Creditor,  4. 

PERPETUATION  OF  TESTIMONY. 
iSee  Practice,  20. 

PERSONAL  ESTATE. 
See  Mortoaob,  3. 


PERSONAL  REPRESENTATIVES. 

See  Husband    and    Wife. — Representa- 
tives. 

PETITION. 
See  Service. 

PLAINTIFF. 

A  bill  was  filed  against  two  trustees  alleg- 
ing that  one  of  them  only  had  acted  in 
the  trusts,  and  seeking  to  charge  that 
trustee  only  with  a  breach  of  trust.  The 
trustees,  in  their  answer,  admitted  that 
they  had  both  acted  in  the  trusts.  The 
plaintiffs,  however,  did  not  amend  their 
bill.  Held  that  they  were  nevertheless 
entitled  to  charge  both  the  trustees  with 
the  loss  occasioned  by  the  breach  of  trust. 
Taylor  v.  Tahrum  281 

See  Contempt.-Cross-Bill. -Exceptions,  3 

PLEA  AND   PLEADING. 

1.  Where  it  appears  on  the  face  of  the  bill, 
that  the  cause  of  suit  accrued  more  than 
six  years  before  the  filing  of  the  bill,  a 
defendant  need  not  plead  the  Statute  of 
Limitations,  but  may  demur.  Hoare  v. 
Peck  51 

2.  To  a  bill  filed  by  the  assignee  of  an  in- 
solvent debtor,  the  defendant  pleaded  that 
the  consent  of  the  creditors  and  of  the  In- 
solvent Debtors*  (yourt  to  the  institution 
of  the  suit,  had  not  been  obtained.  Plea 
overruled.     Caslfome  v.  Barsham        317 

3.  Defendant  pleaded,  to  the  whole  bill,  that 
he  was  a  purchaser  for  valuable  considera- 
tion, without  notice,  and,  by  answer  in 
support  of  the  plea,  denied  the  charges  of 
notice.  Held  that  the  answer  overruled 
the  plea.    Lord  Portarlington  v.  Sou/by 

356 

4.  A  bill  was  filed  against  A.  and  others, 
but,  before  he  was  served  with  a  subpoena, 
he  went  abroad.  The  bill  was  then 
amended  by  stating  that  A.  was  out  of 
the  jurisdiction,  and  a  decree  was  made. 
A .  then  filed  an  original  bill  to  impeach 
the  decxee,  on  the  ground  that  he  was  in 
England  when  the  former  bill  was  filed, 
but  was  not  served  with  process.  The 
defendants  demurred  on  the  ground  that 
the  decree  could  not  he  impeached  except 
by  a  supplemental  bill  in  the  first  suit. 
Demurrer  over-ruled.     Woterion  ▼.  Croft 

431 

5.  A.  being  in  possession  of  an  estate  un- 
der a  decree  in  1783,  B.  filed  a  bill 
against  him  to  recover  the  estate,  and 
brought  a  writ  of  right  for  the  same  pur- 
pose ;  A.  then  filed  a  cross  bill  against 
B.,  seeking  for  a  discovery  of  matters  re- 
lating to  B.'s  pedigree^  and  pnjing  that 


INDEX. 


667 


B.  might  elect  whether  he  woald  proceed 
at  law  or  in  equity,  aod  if  he  elected  the 
latter,  that  he  might  be  perpetually  re- 
strained from  proceeding  at  law  to  recover 
the  estate.  B,  demurred,  because  the 
bill  sought  a  discovery  of  matters  const!- 
toting  his  case  at  law,  aud  because  the 
order  f«ir  putting  him  to  his  election  ought 
to  be  obtained  on  motion,  and  not  at  the 
hearing .  Demurrer  overruled  Lowndes  v . 
Davies  468 

6.  Demurrer  allowed  to  a  bill  to  prevent  the 
setting  up  of  outstanding  terms,  as  it  al- 
leged, merely,  that  the  defendant  threa- 
tened to  set  up  some  outsanding  term. 
Such  a  bill  ought  to  state  that  there  are 
such  terms  and  what  is  the  nature  of 
them.     Stansbury  v.  ArkwrigfU  48 1 

7.  A  bill  is  not  demurrable  because  the  leg- 
atees of  a  testator  join  with  his  ej^ecutor 
in  suing  for  a  debt  due  to  his  estate. 
Rhodes  Y.Warburton  617 

8.  A.  died  indebted  to  B.  C.  took  out  admin- 
istration to  A.,  got  in  his  estate,  and  af- 
terwards died.  D.  took  out  administration 
to  A.  B.  filed  a  bill  against  D.  and 
C.'s  executor,  for  an  account  of  A.^s  es- 
tate possessed  by  D.  and  by  C.  The  ex- 
ecutor pleaded  an  accouut  stated  by  him 
to  D.  after  the  filing  of  the  bill  and  a  re- 
lease executed  to  him  by  D.  on  payment 
of  the  balance,  but  did  not  annex  the  ac- 
count to  his  plea.  Held  that  the  plea 
was  not  double,  and  that  it  was  not  nec- 
essary to  annex  the  account.  Holland  v. 
Sproule  623 

JbeUEHURRER. — Multifariousness. — Par- 


ties. 


PORTIONS. 


1.  On  a  marriage,  the  father  and  husband  of 
the  lady  gave  bonds  for  3,000/.  each,  to 
be  paid  to  the  trustees  upon  the  trusts  of 
the  settlement.  The  father  died,  leaving 
the  whole  of  the  principal,  and  some  of 
the  interest  due  on  his  bond,  and  having 
bequeathed  3,000/  to  his  executors,  up- 
on the  same  trusts  for  the  benefit  of  his 
daughter,  and  her  husband  and  their  is- 
sue, as  were  declared,  by  the  settlement, 
of  the  trust-monies  therein  comprised. 
Held  that  the  legacy  was  not  a  satisfac- 
tion of  the  father's  bond.  Foster  ▼. 
Evans  15 

9.  Testator  being  seiceJ  of  a  reversion  in 
fee  expectant  on  the  death  and  failure  of 
issue  male  of  himself  and  his  brother, 
and  being  possessed  of  a  leasehold  estate, 
and  of  stock  in  the  funds,  devised  the  re- 
version to  the  trustees  for  the  term  of 
1,000  years  and  gave  to  them  the  lease- 
hold estate  and  stock,  in  trust  to  raise 
10,000/.,  which  he  directed  to  be  held  in 
tniat  for  his  nieoe  Jnlia,  the*  daughter  of 
hit  brother,  for  life,  and  after  her  deoeaae 


in  trust  for  any  husband  who  might  ear- 
vive  her,  and,  after  the  decease  of  the 
survivor  of  them,  in  trust  for  all  the  chil- 
dren of  his  niece  who  should  be  then 
living.  The  niece  married  about  three 
months  after  the  date  of  the  will  :  and, 
by  a  settlement  made  in  contemplation  of 
the  marriage,  the  testator,  in  considera- 
tion of  natural  love,  &c.  for  his  niece 
Julia,  the  daughter  of  his  brother,  and 
for  her  advancement  in  life  and  to  pro- 
vide a  maintenance  for  her,  charged  the 
reversion  with  the  payment  (after  the 
death  of  the  survivor  of  himself  and  his 
brother  without  leaving  issue  male  who 
should  attain  21)  of  the  interest  of  10,000/ 
to  his  niece's  husband  fur  life,  and  after 
his  decease,  to  his  niece  for  life,  and, 
after  the  decease  of  the  survivor  with 
the  payment  of  10,000/.  to  trustees  in 
trust  fur  the  younger  children  of  the  mar- 
riage. About  a  year  afterwards  the  tes- 
tator by  a  codicil,  disposed  of  a  certain 
portion  of  his  property,  not  befroe  men- 
tioned, and,  in  all  other  respects,  con- 
firmed his  will.  The  testator  died  a  bach- 
elor. His  brother  afterwards  died  leaving 
issue  Julia  and  five  other  daughters* 
Held  that  the  provision  made  by  the  set- 
tlement was  not  a  satisfaction  of  the  pro- 
vision made  by  the  will. .  Powys  v.  Afonj- 
field  518 

3.  An  unrle  made  a  provision  by  his  will  for 
his  niece,  and  afterwards  by  a  settlement 
on  her  marriage.  The  question  being 
whether  the  latter  was  intended  to  he  a 
satisfaction  of  the  former,  extrinsic  ev- 
idence was  admitted  to  show  that  the  uncle 
stood  in  loco  parentis  to  his  niece       Ibid, 

4.  No  person  can  be  held  to  stand  in  loco 
parentis  to  a  child  whose  father  is  living, 
and  who  resides  with  and  is  mamtained 
by  the  father  according  to  his  means. 
Ibid 

5.  By  a  marriage  settlement,  a  term  of  years 
was  created  for  raising  portions  for  youn- 
ger children,  which  were  to  vest  at  usilal 
periods,  but  were  not  to  be  paid  till  after 
the  father*s  death.  And  there  were  the 
usual  clauses  for  survivorship  and  main- 
tenance, and  also  a  proviso  that  any  ad- 
vance of  money,  made  by  the  father  in  his 
lifetime,  to  the  children,  should  be  a  sat- 
isfaction pro  tanto  of  their  portions,  un- 
less the  father  should,  in  writing,  direct 
the  contrary.  The  father  devised  all 
his  real  estates  not  in  settlement,  to  trus- 
tees in  trust  to  sell  and  pay  his  debts  &c. 
and  to  pay  the  surplus  equally  amongst 
all  his  children  (except  his  eldest  son) 
at  the  usual  times ;  and,  if  any  of  them 
died  under  21  leaving  issue,  their  shares 
w*ere  to  go  to  their  issue,  but  if  they  left 
no  issue,  then  to  the  survivors  ;  and  the 
will  contained  a  danse  for  the  advance- 
ment of  the  children,  hot  wm  nlent  wiUi 
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respect  to  the  proTiaion  being  a  satisfac- 
tion of  the  portions.  The  eldest  son  filed 
a  bill  insistinjf  that  the  provision  by  the 
will,  was  intended  to  be  a  satisfaction  of 
the  portions.  Some  of  the  younger  chil- 
dren demurred.  The  Court  was  of  opin- 
ion that  the  provision  by  the  will,  although 
it  was  to  arise  from  the  sale  of  lands, 
and  although  the  will  contained  no  de- 
claration on  the  subject,  might  be  a  sat- 
isfaction of  the  portions.  But  the  de- 
murrer was  overuled,  as  it  could  not  ap- 
pear, until  the  hearing,  whether  there 
would  be  any  fund  that  mieht  be  a  sa- 
ittfaction.  Fazakerley  v.  GUlibrand  b^X 
See  Construction,    19. — Legacx  6. 

POWER. 
See  Construction,  4,  13,  18. — Pkobatc 
Duty. — Scotch  Settlement. — Vendor 
▲NO  Purchaser,  4. — Will,  23. 

POWER  OF  SALE. 

A.  being  tenant  in  tail  in  remainder  expect- 
ant on  the  death  of  B.,  entered  into  arti- 
cles on  his  marriage,  by  which,  aAer  re- 
citing that  it  had  been  agreed  that  the  es- 
tate should,  subject  to  the  life  interest 
therein,  and  to  the  raising,  by  mortgage 
or  otherwise,  of  any  sum  or  sums  nut  ex- 
ceeding 15,000/.  for  his  use,  be  settled  to 
the  uses  thereinafter  expressed,  covenant- 
ed that  he  would,  subject  to  the  raising 
by  any  ways  or  means  and  at  any  time  or 
times  he  shoold  think  proper,  of  the  sum 
or  sums  before-mentioned  by  mortgage, 
annuity  or  otherwise  for  his  own  benefit, 
and  to  any  deed  or  deeds  he  ^night  make 
for  securing  the  repayment  thereof  and  in- 
terest, do  all  necessary  acts  fur  settling  the 
estate,  subject  to  the  life  intetest  in  the 
manner  agreed  upon.  Held  that  A.  was 
authorized  to  raise  the  15,000/.  by  sale ; 
and  that  he  was  justified,  in  selling  his  in- 
terest in  the  whole  of  the  estate,  as  the 
15,000/.  was  nearly  the  full  value  of  such 
interest.     Tasker  v.  Small  625 

POWER  OF  SALE  AND  FJCCHANGE. 

1.  The  donees  of  a  power  of  sale  and  ex- 
change, may  pay  money  for  owelty  of  ex- 
change although  they  are  not  expressly 
authorized  so  to  do.  Barlram  y.  Which- 
cote  86 

9.  By  marriage  articles,  it  was  agreed  that 
the  estates  should  be  settled  in  strict  set- 
tlement, and  that  there  should  be  contain- 
iained  in  the  settlement  powers  to  the  hus- 
band, to  charge  the  estates  by  way  of 
mortgage,  with  a  certain  sum,  and  also  to 
charge  the  estates  with  another  sum  for 
younger  children,  and  to  create  terms  for 
raising  those  sums,  and  likewise  all  other 
powers,  &c.  usualj  inserted  in  Mttlemeots 


of  the  like  natare,  and  which  should  be 
proper  for  effecting  any  of  the  purposes 
aforesaid.  Held  that  a  power  of  sale  and 
exchange  might  be  introduced  into  the 
settlement.     HtU  v.  Hill  136 

POWER    TO  APPOINT  NEW  TRUS- 
TEES. 
See  Construction,  13. 

PRACTICE. 

1 .  On  the  hearing  of  exceptions  to  a  Mas- 
ter's report,  no  parts  of  the  answer  can  be 
read,  except  those  which  were  read  before 
the  Master.     Rands  v.  Pushman  46 

2.  The  17ih  order  of  1831,  does  not  apply 
except  in  cases  where  the  plaintiff  requires 
a  commission  :  in  other  cases  the  old  prac- 
tice remains  unaltered.  Williams  v.  Jen- 
away  77 

3.  The  order  for  confirming  absolutely  a 
Master's  report  as  to  a  purchase,  when 
served,  operates  from  the  day  on  which  it 
was  pronounced.    Aberdeeti  v.     Waikin 

146 

4.  Motion  by  a  defendant  for  the  production 
of  a  document  admitted  by  the  plaintiff  to 
be  in  hris  sustody,  refused.  MiUigan  y. 
Mitchell  186 

5.  The  orders  of  the  Court  are  to  be  consid- 
ered as  laying  down  general  rules,  but  not 
as  being  so  imperative  as  that  they  can, 
under  no  circumstances,  be  departed  from. 
Burell  V.  Nicholson  2V2 

6.  The  time  allowed  by  the  12ih  order  for 
procuring  the  report  as  to  the  insufficiency 
of  an  answer  was  extended,  the  drawing 
up  of  the  order  having  been  delayed  by  the 
offices  being  closed,  and  the  plaintiff  hav- 
ing, through  inadvertence,  omitted  to 
obtain  the  Master's  certificate  that  further 
time  was  necessary  to  enable  him  to  make 
his  report.     JM,  219 

7*  An  order  for  payment,  to  the  husband,  of 
money  to  which  his  wife  is  entitled,  can- 
not be  inserted  in  the  order  on  further  di- 
rections, but  must  be  obtained  by  petition, 
although  the  wife  consents.  Campbell  v. 
Harding  283 

8.  The  defendant  had  been  taken  under  an 
attachment  for  want  of  answer,  but,  on 
his  paying  the  sheriff  40/.  to  be  repaid  on 
putting  in  his  answer,  the  sheriff,  at  the 
request  of  the  plaintiff's  agent,  discharg- 
ed hiiti.  Motion  for  a  messenger  to*  take 
the  defendant,  who  had  not  put  in  his  an- 
swer, refused.     Swindell  v.  Swindell  295 

9.  A  defendant  who  had  been  taken  on  an 
attachment  for  want  of  appearance,  was 
discharged  under  11  Geo.  4,  jc  1  Will. 
4,  0.  36,  before  plaintiff  got  an  appearance 
entered  for  her.  Held  that,  though  a  fresh 
suppoena  might  be  issued  against  the  de- 
fendant, no  attachment  could  be  taken 
out  npua  it.      Williams  v.    Jbwnshend 
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10.  Where  a  bill  is  ordered  to  be  taken 
pro  confesso,  the  decree  may  be  made  sab- 
sequently,  although  it  is  uaaally  taken  at 
the  same  lime.     Woollams  v.  Baker    316 

11.  Where  a  defendant  has  been  senred  with 
a  subpoena  under  2  &  3  Will.  4,  c.  33, 
personal  notice  must  be  given  to  him  be- 
fore any  subsequent  process  is  applied  for. 
Hasluck  ▼.  Stewart  321 

12.  The  14  days  mentioned  in  11  Geo.  4,  & 
1  Will.  4,  c.  36,  s.  U,  are  exclusive  of 
the  first  and  inclusive  of  the  last  day. 
Ansdell  V.  Whitfield  356 

13.  Plaintiff  obtained  an  order  for  a  commis- 
sion to  examine  witnesses  but  did  not  take 
it  out.  Held  that,  under  the  17th  ordei 
of  1831,  the  defendant  was  entitled  to 
take  out  a  commission.  Rottenbury  v. 
Fenton  308 

14.  A  motion  to  open  biddings  for  several 
lots  purchased  by  different  puichasers,  on 
an  advance  of  a  certain  sum  for  each  lot, 
is  irreguhir.     Goodall  v.  Pickford      379 

15.  An  estate  was  put  up  to  sale  in  four 
lots,  and  the  timber  on  each  lot  was  to  be 
paid  for  by  the  purchaser  according  to  a 
valuation  which  had  been  made.  A.  pur- 
chased lot  1 :  the  other  lots  were  not  sold. 
B.  opened  the  biddmgs,  and,  on  the  re- 
sale, purchased  lots  1  and  2  for  2,140/., 
and  lot  3  at  380/.  The  court  refused  to 
open  the  biddings  for  lots  1  and  2  on  the 
application  of  A.,  unless  he  would  ad- 
vance 10  per  cent,  on  the  price  of  the 
timber  as  well  as  the  land,  and  would  take 
lot  3  (in  case  B.  should  retire  from  it)  at 
the  price  it  had  been  sold  for,  in  case  it 
should  not  fetch  the  same  price  at  the  re- 
sale.   Bates  V.  Bonnor  380 

16.  An  attachment  issued  against  a  defen- 
dant before  the  making  of  a  motion  by 
him,  bat  after  service  of  the  notice  of  mo- 
tion, will  not  prevent  the  motion  being 
made.    Jeyes  v.  Foreman  384 

17.  Personal  service  of  an  order  for  pay- 
ment of  costs  by  a  plaintiff',  to  a  person 
not  a  party  to  the  suit,  will  be  dispensed 
with  where  the  plaintiff  cannot  be  found. 
Hunter  v. 429 

18.  A  bill  was  filed  against  A.  and  others; 
but,  before  he  was  served  with  a  sab- 
pcena,  he  went  abroad.  The  bill  was 
then  amended,  by  stating  that  A.  was 
out  of  the  jurisdiction,  and  a  decree  was 
made.  A.  then  filed  an  original  bill  to  im- 
peach the  decree,  on  the  ground  that  he 
was  in  England  when  the  former  bill  was 
filed,  but  was  not  served  with  process. 
The  defendants  demurred  on  the  ground 
that  the  decree  could  not  be  impeached 
except  by  a  supplemental  bill  in  the  first 
suit.  Demurrer  over-ruled.  Waterton 
v.  Croft  431 

19.  The  Coart  still  has  jarisdiction  to  make 
an  order  for  time  to  answer  on  the  over- 
ruling  of  a  demarrer.    IHd  431 

Vol-.  VI.  109 


20.  Leave  given  to  plaintiflf,  before  answer, 
to  sue  out  a  commission  in  a  satt  to  per- 
petuate testimony,  the  defendant  having 
been  attached,  and  still  refusing  to  an* 
swer.     Lancaster  v.  Lancaster  430 

21.  Motion,  before  decree,  by  the  executor 
of  a  deceased  defendant,  that  the  plaintiff 
might  revive  the  suit  against  him,  or  that 
the  bill  might  be  dismissed,  as  against  the 
deceased,  granted.  Burrull  v.  The  Duke 
of  Welhngtan  461 

22.  Where  a  report  of  scandal  or  imperti- 
nence has  been  excepted  to,  the  Master 
cannot  tax  the  costs  of  the  reference,  un- 
der the  22d  order  of  1833,  without  further 
order.     Desangess,  Gregory  473 

23.  Under  the  10th  order  of  1833,  the 
common  injunction  cannot  be  obtained  on 
an  amended  bill  until  five  weeks  after  ap- 
pearance, and,  if  the  defendant  is  then  m 
default,  the  application  must  be  made  ac- 
cording to  the  old  practice.  Lte  v^ 
Ravenscroft  474 

24.  Evidence  cannot  be  read  even  on  behalf 
of  an  infant,  as  to  a  fact  not  stated  in  the 
bill  unless  it  is  put  in  issoe  by  his  answer. 
Powys  V.  Mansfield  665 

25.  The  defendant's  time  for  answering 
having  expired,  the  plaintiff's  clerk  in 
Aiort  gave  notice,  on  a  Saturday,  that  he 
must  attach  the  defendant  at  the  next 
private  seal,  which  was  on  Monday  fol- 
iowinff ;  and,  on  that  day,  the  plaintiff 
sealed  an  attachment.  On  the  same  day, 
the  defendant,  not  knowing  that  the  at- 
tachment had  been  sealed,  applied  for  an 
order  for  time,  and  gave  notice  to  the 
plaintiff's  clerk  in  court,  that  he  had  done 
so.  The  attachment  was  discharged  with- 
out costs,  as  the  defendant  had  used  doe 
diligence  in  obtaining  the  order  for  time. 
Tayor  v.  Fisher  566 

26.  Commission  to  examine  witnesses  at 
Madras,  directed  to  the  judges  of  the 
Supreme  Court  there.     Murray  v.  Xmo- 

ford  and  Others  573 

27.  Where  a  Master  reports  as  to  matter 
not  referred  to  him  his  report  ought  not  to 
be  excepted  to,  but  it  ought  to  be  lefer- 
red  back  to  him  to  be  reviewed ;  and  even 
if  that  is  not  done,  the  unwarranted  find- 
ing wi  U  be  d  isregarded .    Jenkins  v.  Briant 

603 

28.  A.  filed  a  bill  against  B.,  which  B.  an- 
swered, and  then  filed  a  cross -bill  against 
A.  A.  not  having  answered  the  cross- 
bill, B.  issued  an  attachment  against  him 
but  was  unable  to  serve  it  as  A.  was  re- 
sident abroad.  A.  proceeded  to  examine 
witnesses  in  his  cause.  The  Court  on  the 
application  of  B.  ordered  publication  not 
to  pass  in  A.'s  suit  until  he  should  have 
put  in  his  answer  and  cleared  his  contempt 
m  B.'a  suit,  and  the  Court  ahoold  order 
pablicstion  to  pass.    Pabmr  v.  Leycester 

610 


670 


EJDBX. 


89.  An  attacbmeDt  had  issued  against  a 
defendant  for  want  of  answer.  The  an- 
swer was  afterwards  filed,  and  the  defen- 
dant look  an  office  copy  of  it,  the  costs  of 
the  conhempt  remaining  unpaid.  Held 
that  the  plaintiff  had  waiTed  his  right  to 
enforce  payment  of  the  costs  by  process 
of  contempt.     Landars  ▼.  Allen  619 

30.  By  a  mistake  in  the  Registiar's-office, 
an  order,  made  on  an  undertaking  to  speed, 
was  erroneously  drawn  up.  The  order 
was  discharged,  with  costs  of  the  appli- 
cation to  discharge  it ;  it  being  the  duty 
of  the  party  who  procures  an  order,  to  see 
that  it  is  properly  drawn  up.     Jbid      620 

31.  As  the  demurrer  of  the  parol  has  been 
abolished  by  11  Geo.  4,  &  1  Will.  4,  c. 
47,  an  infant  defendant  is  not  entitled  to 
have  six  months  given  to  him  after  attain- 
ing 21,  to  show  cause  against  a  decree. 
Powys  V.  Mansfield  687 

See  Cross  Bill.— tNkw  Orders. — Opening 
Biddings. — Re-examination. 

PRINCIPAL  AND  AGENT. 

Where  a  piincipal  has  created  a  lien  in 
favour  of  another  person  on  funds  in  the 
hands  of  his  agent,  the  agent  may  file  a 
bill  of  interpleader  against  his  principal 
and  the  other  claimant.  Smith  v.  Ham- 
mond 10 

PRINTS  AND  ENGRAVINGS. 

A.  made  a  copy  of  a  print  invented  by  B., 
in  colours,  and  of  larger  dimensions,  and 
exhibited  it  as  a  diorama.  The  Court  re- 
fused to  restrain  the  exhibition,  until  the 
right  had  been  established  at  law.  Mar- 
tin  V.  Wright  S97 

PRIORITY. 
See  Construction,  9.  24. 


PRO  CONFESSO. 

Where  a  bill  is  ordered  to  be  taken  pr0  am- 
fessoj  the  decree  may  be  made  subsequent- 
ly, althoogh  it  is  usually  taken  at  the 
same  time.     Woollams  v.  Baker  316 

PROBATE  DUTY. 

A  testator  gave  to  A.  a  power  to  dispose, 
by  her  will,  of  5,000/.,  part  of  his  estate, 
on  which  probate  duty  was  paid.  A  ex- 
ercised the  power  by  her  will.  Held  that 
probate  duty  was  not  again  payable  in  re- 
spect of  the  5,000/.     Vandiest  v.  Fynmere 

570 
PROCESS. 

1.  The  defendant  had  been  taken  under  an 
attachment  for  want  of  answer,  bat,  on 
his  paying  the  sheriff  40/.  to   be  repaid  | 


on  putting  in  his  answer,  the  sheriff  at 
the  request  of  the  plaintifl's  agent  dis- 
charged him.  Motion  for  a  mepsenger  to 
take  the  defendant  vsho  had  not  put  in 
his  answer,  refused.  StpiTidell  v.  Siotn- 
dt^l  295 

2.  Where  a  defendant  has  bren  served 
with  a  subpcena  under  2  &  3  Will.  4,  c. 
33,  personal  notice  must  be  given  to  him 
before  any  subsequent  process  is  applied 
for.     Hasluck  v.  Stcurarl  321 

See  Demurrer,  4. 

PRODUCTION  CF   DOCUMENTS. 

1.  A  deed  in  the  custody  of  a  purchaser  for 
valuable  consideration  which  the  biil  im- 
peached for  fraud,  ordered,  under  special 
circumstances,  to  be  produced.  Kennedy 
v.  Green  6 

2.  A  voluntary  deed  belonging  to  the  defen- 
dant, which  the  bill  impeached  for  fraud, 
and  which  was  in  the  custody  of  the  de- 
fendant's solicitor,  who  claimed  a  lien  on 
it,  ordered  to  be  produced  for  the  plain- 
tiff's inspection,  after  it  had  been  proved 
by  the  defendant,*  and  publication  had 
passed.     Fencott  v.  Clarke  8 

3.  Motion  by  a  defendant  for  the  production 
of  a  document  admitted  by  the  plaintiff 
to  be  in  his  custody,  refused.  Milligan 
V.  Mitchell  186 

4.  To  a  bill  for  a  discovery  of  stock  stand- 
ing in  the  name  of  the  plaintiff's  late  fath- 
er, either  alone  or  jointly,  for  20  years 
before  and  at  his  death,  aud  for  an  inspec- 
tion of  the  bank  books  containing  the  en- 
tries of  suck  stock,  the  bank,  in  their  an- 
swer, set  forth  an  account  of  the  stock 
bat  declined  to  set  forth  a  list  of  the  books 
containing  the  entries.  Held  that  they 
were  not  exempted  irom  the  production 
of  their  books,  and  therefore  ought  to  set 
forth  a  list  of  them.  Heslop  v.  The 
Bank  of  England  192 

5.  If  a  defendan  t makes  statements  in  his 
answer  sufficient  to  show  that  he  has  in- 
curred penalties,  he  cannot  refuse  to  pro- 
duce documents  referred  to  in  it,  on  the 
ground  that  they  afford  evidence  of  his 
being  subject  to  the  penalties.  Ewing  v. 
Osbalditton  008 

PUBLIC  POLICY. 

..  the  proprietor  of  a  newspaper,  prevail- 
ed on  B.  to  make  and  deliver  to  the 
Stamp-office,  an  affidavit  that  he,  B., 
was  the  proprieior  of  the  paper.  B.  af- 
terwards agreed  to  sell  the  paper  to  D. 
A.  having  become  insolvent,  his  assignees 
filed  a  bill  to  set  aside  the  sale  for  fraud. 
Held  that,  as  B.  had  at  A.'s  instance  vio- 
lated the  38  Geo.  3,  c.  78,  which  requires 
the  troe  names  of  the  proprietors  of  news- 
papers to  be  inserted  in  the  affidavit,  his 
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assignees  were  not  entitled  to  the  relief 
asked.     Hartner  ▼.  Westmacott  284 

PURCHASRR. 

1 .  A  deed  in  the  custody  of  a  purchaser  for 
valuable  consideration,  which  the  bill  im- 
peached for  fraud,  ordered  under  special 
circumstances  to  be  produced.  Kennedy 
▼.  Green  6 

S.  Testator  devised  his  estates  charged  with 
debts  and  legacies.  The  devisee  mort- 
gaged the  estate  to  A.,  subject,  expressly, 
to  the  legacies.  A.  having  called  in  his 
money,  and  the  devisee  requiring  a  further 
advance,  they  join  in  mortgaging  the  es- 
tate to  B.,  but  not  expressly  subject  to  the 
legacies,  and  B.  is  informed,  falsely,  by 
the  devisee,  that  all  the  legacies  had  been 
paid.  Held  B.  took  the  estate  subject  to 
the  legacies.     Rogers  v.  Rogers         364 

3 .  A  purchaser  from  a  devisee  subject  to 
debts  and  legacies,  is  bound  to  see  his 
money  applied  in  payment  of  the  legacies, 
if  the  circumstances  of  the  transaction 
afford  evidence  that  the  debts  have  been 
paid,  and  that  the  devisee  is  dealing  with 
the  estate  as  owner.     Johnson  ▼.  Kenneti 

384 
See  Redemption. — Vendor    and    Pur- 


chaser. 


PURCHASER     FOR     VALUABLE 
CONSIDERATION. 

See  Plea  and  Pleading,  3. 

RECEIVER. 

A  receiver  who  had  been  discharged,  did 
not  pay  in  his  balance,  on  the  day  fixed 
by  the  Master.  Ordered  that  he  should 
pay  in  the  same,  and  also  the  amount  al- 
lowed for  his  salary,  with  interest.  Har- 
rison V.  Boy  dell  211 

See  Covenant. — Injunction. 

RECEIPTS  FOR    PURCHASE    MO- 
NEY. V 
See  Vendor  and  PuRCHAtER,  3. 

RECOVERY. 

If  a  tenant  in  tail  suffers  a  recovery  and  de- 
clares uses  which  are  void,  he  does  not 
take  back  an  estate  tail,  but  an  estate  in 
fee.     Tanner  v.  Radford  21 

REDEMPTION. 


lease  and  release,  but  without  a  fine,  to  a 
purchaser  in  fee,  and  the  mortgage  was 
paid  off,  and  the  term  assigned  to  attend. 
The  purchaser  and  those  claiming  under 
him  had  been  in  possession  from  th«.  data 
of  the  conveyance.  A.'s  wife  survived 
him,  and  died  in  1825,  leaving  ene  of  the 
plaintiffs  her  heir.  B.'s  wife  died  in 
1818,  leaving  the  other  plaintiff  her  heir. 
B.  died  in  1826.  In  1830  the  plaintiflb 
brought  an  ejectment,  but  were  nonsuited 
by  the  defendants  setting  up  the  term. 
In  1831  they  filed  a  bill  to  redeem,  which 
was  dismissed  on  account  of  the  length 
of  possession  by  the  defendants  and  those 
under  whom  they  claimed.  Ashton  v. 
mine  369 

RE-EXAMINATION. 

Liberty  given  to  the  plaintiff  to  re-examine 
one  of  his  witnesses  to  part  of  an  interrog- 
atory as  to  which  the  examiner  had  omit- 
ted to  take  down  the  deposition.  Bridge 
V.  Bridge  352 

RELEASE. 
See  Plea  and  Pleading,  8. 

REMAINDERS, 

See  Cross-Remainders. 

REMOTENESS. 

Testator  gave  annuities  to  his  widow  and 
son  and  directed  the  surplus  of  his  per> 
sonal  estate  and  the  rents  of  his  real  estate 
to  be  invested  in  stock,  and  the  dividends 
to  be  accumulated,  and  to  be  and  remain 
assets  for  improvement,  in  the  hands  of 
his  executors,  until  the  time  and  times 
should  arrive  when  distribution  should  be 
made,  as  thereby  directed.  The  Testator 
then  directed  his  real  estates  to  be  sold 
after  the  decease  of  the  survivor  of  his 
wife  and  son  and  the  proceeds  to  be  in- 
vested in  stock,  and  the  dividends  to  be 
accumulated,  to  be  and  remain  assets  for 
improvement  in  the  hands  of  his  execu- 
tois,  for  the  benefit  of  his  grandchildren 
and  his  nephew  T.  O.  and  to  be  distribut: 
ed  as  they  should  become  of  the  age  of 
25  years.  The  testator  had  two  grand- 
children born  in  his  lifetime,  both  of 
whom  died  infants,  one  in  his  lifetime  and 
the  other  af^er  his  death.  Another  grand- 
child was  bom  aAer  the  testator's  death 
who  was  an  infant  when  the  bill  was 
filed.  T.  0.  survived  the  testator  and  at- 
tained 25.  Held  that  the  bequest  was 
void  for  remoteness.     Porter  v.  Fox   485 


A.  and  B.  being  seised  in  fee,  in  right  ot 
their  wives,  of  two  undivided  fourth  parts 
of  an  estate,  subject  to  a  mortgage  term, 
joined,  in  1784,  with  the  owner  of  the 
other  moiety  in  conveying  the  estate,  by  I  In  taking  accounts  directed  by  the,  decree, 
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preoiises  therein  compiised.      Teibott  r, 
Vouks  40 


certain  pavments  which  bad  been  made 
by  A.  and  B.  jointly  were  represented, 
and  reported  by  the  master  to  have  been 
made  by  B..  separately.  After  the  report 
had  been  absolutely  confirmed,  and  B.  had 
b^me  bankrupt,  the  Court,  on  the  peti- 
tion of  A .  discharged  tlie  order  to  con- 
firm the  report,  and  referred  it  back  to  the 
Master  to  review  his  report.    Prentice  v. 

Mensal  271  1.  On  a  marriage,  the  father  and  husband 

of  the  lady,  gave  bonds,  for  3,000/.  each. 


SALE  AND  EXCHANGE. 

See  Power  of  Sale  and  Exchange. 

SATISFACTION. 


See  Exceptions,  2. — Practice,  I.  3.  27. 

REPRESENTATIVES. 

The  word  *'  representatives*'  in  a  will,  con- 
strued to  mean  descendapts,  the  context 
requiring  it      Siyth  v.  Monro  49 

See  Legal  Representatives. — Personal 
Representatives. 

RESIDUARY  BEQUEST. 

A  beqnest  of  *'  all  my  household  furniture, 
implements  of  trade,  cattle,  sheep,  and 
all  the  rest  and  residue  of  my  monies, 
securities  for  money  and  personal  es- 
tate whatsoever  and  wheresoever,  not  here- 
inbefore disposed  of,"  is  a  residuary  be- 
quest.    Taylor  v.  Taylor  240 

See  Construction,  14. 

RESTRAINT  ON  ALIENATION. 
See  AiiiENATioN. 

RESTS. 
See  Account,  8. 

RESULTING  USE. 
See  Tenant  in  Tail. 

REVIVOR. 

Motion,  before  decree,  by  the  executor  of  a 
deceased  defendant,  that  the  plaintiff 
might  revive  the  suit  against  him,  or  that 
the  bill  might  be  dismissed  as  against  the 
deceased,  granted.  BumeU  v.  The  Duke 
of  Wellington  461 

See  Acquiescence. 

REVOCATION. 

Ji  testator  devised  all  his  real  estates  to  his 
children  equally,  and  afterwards  entered 
into  eontracts  foi  the  sale  of  his  estates, 
but  died  before  they  were  completed. 
The  purchasers  afterwards  abandoned 
their  contracts,  because  they  were  unable 
to  procure  a  conveyance  from  some  of  the 
devisees  who  were  infants.  Held  that 
though  the  contracts  were  properly  ab- 
andoned, the  will  was  revoked  as  U>  tHe 


to  be  paid  to  trustees  opon  the  trusts  of 
the  settlement.    The  father  died  leaving 
the  whole  of  the  principal  and  some  of 
the  interest  due  on  his  bond,  and  having 
bequeathed  3,000/.  to  his  executors  upon 
the  same  trusts,   for  the  benefit  of  his 
daughter  and  her  husband  and  their  issue, 
as  were  declared  by  the  settlement  of  the 
trust-monies    therein    comprised.      Held 
that  the  legacy  was  not  a  satisfaction  of 
the  father*s  bond.     Foster  v.  Ecans.'     15 
2.  Testator  being  seised  of  a  reversion  in 
fee  expectant  on  the  death  and   failure  of 
issue  male  of   himself  and  his  brother, 
and  being  possessed  of  a  leasehold  estate 
and  of  stock  in  the  funds,  devised  the 
reverBion  to  trustees  for  the  term  of  1,000 
years  and  gave  to  them  the  leasehold  efr> 
tate  and  stock,  in  trust  to  raise  10,000/., 
which  he  directed  to  be  held  in  trust  for 
his  niece  Julia,  the  daughter  of  his  broth- 
er, for  life,  and,  after  her  decease,  in 
trust  for  any  husband  who  might  survive 
her,  and,  after  the  decease  of  the  survi- 
vor of  them,  in  trust  for  all  the  children 
of  his  niece  who  should  be  then  living. 
The  niece  married  about  three  months 
aAer  the  date  of  the  will :  and,  by  a  set- 
tlement  made  in  contemplation  of  the 
marriage,  the  testator,  in  consideration  of 
natural  love,  &c.  for  his  niece  Julia,  the 
daughter  of  bis  brother,  and  for  her  ad- 
vancement in  life  and  to  provide  a  main- 
tenance for  her,  charged  the  reversion 
with  the  payment  (after  the  death  of  the 
survivor  of  himself  and  his  brother  with- 
out leaving  issue  male  who  should  attain 
21)   of  the  interest  of    10,000/.  to  his 
niece's  husband  for  life,  and  after  his  de- 
cease, to  his  niece  for  life,  and,'afier  the 
decease  of  the  survivor,  with  the  payment 
of  10,000/.  to  trustees  in  trust  for  the 
younger  children  of  the  roaniage.     About 
a  year  afterwards,  the  testator,  by  a  <M)di- 
cif,  disposed  of  a  certain  portion  of  hia 
property  not  before  mentioned,  and,  in  all 
other  respects,  confirmed  his  will.    The 
testator  died  a  bachelor.    His  brother  af- 
.terwards  died  leaving  issue  Julia  and  &ve 
other  daughters.     Held  that  the  provision 
made  by  the  settlement  was  not  a  satis- 
faction of  the  provision  made  by  the  will. 
Povoys  v.  Mansfield  528 

3.  An  uncle  made  a  provision,  by  his  will, 
for  his  niece  and  afterwards  by  a  settle- 
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meot  OD  her  marriage.  The  question  be- 
ing whether  the  latter  was  intended  to  be 
a  Batisfaction  for  the  former,  extrinsic  evi- 
dence was  admitted  to  show  that  the 
uncle  stood  in  loco  parentis  to  his  niece. 

Ibkd 

4.  No  person  can  be  held  to  stand  in  loco 
parentis  to  a  child  whose  father  is  living 
and  who  resides  with  and  is  maintained 
by  the  father  according  to  his  means. 

Ilnd 

5.  By  a  marriage  settlement,  a  term  of 
years  was  created  for  raising  portions  for 
younger  children,  which  were  to  vest  at 
the  usual  periods,  but  were  not  to  be  paid 
till  after  the  father's  death.  And  there 
were  the  usual  clauses  for  survivorship 
and  maintenance,  and  also  a  proviso  that 
any  advance  of  money  made  by  the  father 
in  his  lifetime  to  the  children,  should  be  a 
satisfaction,  pro  tantOy  unless  the  father 
should,  in  writing,  direct  the  contrary. 
The  father  devised  all  his  real  estates  not 
in  settlement  to  trustees,  in  trust  to  sell 
and  pay  his  debts,  &c.,  and  to  pay  the 
surplus  equally  amongst  all  his  children, 
(except  his  eldest  son)  at  the  usual  times, 
and  if  any  died  under  21  leaving  issue,  their 
shares  were  to  go  to  their  issue,  but,  if  they 
left  no  issue,  then  to  the  survivors;  and  the 
will  contained  a  Hause  for  the  advancement 
of  the  children,  but  was  silent  with  respect 
to  the  provision  being  a  satisfaction  of  the 
portions.  The  eldest  son  £ded  a  bill,  in- 
sisting that  the  provision  by  the  will  was 
intended  to  be  a  satisfaction  of  the  por- 
tions. Some  of  the  younger  children  de- 
murred. The  Court  was  of  opinion  that 
the  provision  by  the  will,  although  it  was 
to  arise  from  the  sale  of  lands,  and  al- 
though the  will  contained  no  declaration 
on  the  subject,  might  be  a  satisfaction  of 
the  portions.  But  the  demurrer  was  over- 
ruled, as  it  could  not  appear,  until  the 
Jiearing,  whether  there  would  be  any  fund 
that  might  be  a  satisfaction.  Fazakerley 
V.  Gi/librand  5U1 

SCANDAL. 
See  New  Orders,  7. 

SCOTCH  SETTLEMENT. 

By  a  Scotch  settlement,  a  sum  of  stock,  was 
settled  on  the  husband  and  wife  for  their 
lives,  and,  after  the  death  of  the  survivor, 
on  their  children,  and,  failing  children,  on 
the  nearest  heirs  of  the  wife :  and  she 
was  empowered  at  any  time  in  her  life, 
and  even  on  death-bed,  to  bequeath  or 
dispose  of  the  stock  to  any  person  and  in 
any  manner  she  might  think  proper.  Held 
that  tlie  power  was  not  intended  to  be 
available,  except  in  the  event  of  there  be- 
ing a  failure  of  children  of  the  marriage. 
Peddie  v.  Peddi§  78 


SECURITIES  FOR  MONEY. 
See  Will,  9. 

SEPARATE  USE. 

1.  By  a  marriage  settlement,  money  and 
stock  were  assigned  to  trustees,  in  trust 
to  receive  the  income,  during  the  life  of 
the  lady,  and  pay  the  same  to  her  for  her 
separate  use,  or  as  she  should  appoint, 
notwithstanding  her  coverture,  but  no  pay- 
ment to  be  made  by  anticipation  ;  and  it 
was  declared  that  the  income  should  not 
be  subject  to  the  debts,  &c.  of  R.  G.,  her 
intended  husband,  and,  after  her  decease, 
in  case  he  should  survive,  in  trust  to  per- 
mit him  to  receive  the  income  for  his  life, 
&c.  The  husband  died  in  the  lifetime  of 
his  wife,  and  she  married  again.  Held 
that  the  provision  fur  the  separate  use  of 
the  lady  without  anticipation,  was  confin- 
ed to  the  first  marriage.     Knight  v.  Knight 

ISl 

2.  Testator  directed  the  interest  of  10,000/. 
to  be  for  the  sepaiate  use  of  his  daughter 
Jane  Lane,  for  her  life,  fiee  from  the  debts 
of  her  husband.  The  husband  died,  and 
his  widow  married  again.  Held  that  the 
trust  for  her  separate  use  ceased  on  the 
death  of  her  first  husband.  Benson  v. 
Benson  126 

3.  A  trust  for  the  separate  use  of  a  woman, 
whether  single  or  married,  is  valid. 
Davies  v.  T/ufmycroft  420 

SETTLEMENT. 

By  a  marriage  settlement,  money  and  stock 
were  assigned  to  trustees,  in  trust,  to  re- 
ceive the  income  during  the  life  of  the 
lady,  and  pay  the  same  to  her  for  her 
separate  use,  or  as  she  should  appoint,  not- 
withstanding het  coverture,  bnt  no  pay- 
ment to  be  made  by  anticipation,  and  it 
was  declared  that  the  income  ehould  not 
be  subject  to  the  debts,  &c.  of  R.  G.,  her 
intended  husband,  and,  aAer  her  decease, 
in  case  he  should  survive,  in  ttust  to  per- 
mit him  to  receive  the  income  for  his  life, 
&c.  The  husband  died  in  the  lifetime  of 
his  wife,  and  she  married  again.  Held 
that  the  provision  for  the  separate  use  of 
the  lady  without  anticipation,  was  confin- 
ed to  the  first  marriage.  Knight  v.  Knight 

121 

See  Construction,  13.  20. — Decree,  2. — 
Deed,  5. — Marriage  Articles. — Por- 
tions, 1. — ^PowER  OF  Sale  and  Ex- 
change.— Scotch  Settlement. 

SHIP. 

By  the  53  G.  3,  c.  159,  the  responsibility  of 
shipowners  for  damage  done  by  their  ships 
to  other  vessels,  is  limited  to  the  value  of 
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the  ship  doin^  the  damage.  Held  that 
such  vaJue  must  be  ascertained  aa  at  the 
time  of  the  accident.   Dobree  v.  Schroder 

291 
See  Bankrupt,  2. 

SIDECLERK  IN  THE  EXCHEQUER. 
See  Injunction,  2. 

SOLICITOR  AND  CLIENT. 

1.  If  a  solicitor  retains  money  received  by 
him,  in  his  character  of  sohcitor,  for  the 
use  of  his  client,  his  bill  is  taxable,  though 

.  it  contains  no  charges  for  business  done  in 
a  court  of  law  or  equity.     In  Re  Barker 

476 

2.  Items  in  a  solicitor's  bill  for  preparing 
and  settling  a  bill  in  equity,  will  render 
the  solicitor's  bill  taxable,  though  the  bill 
in  equity  was  never  filed.     SembU,     Ibid 

SPECIALTY  DEBT. 

Where  a  testator  has  entered  into  a  volunta- 
ry covenant  to  pay  an  annuity,  the  an- 
nuitant is  a  specialty  creditor  on  his  real 
estates,  notwithstanding  the  annuity  did 
not  become  in  arrear  till  after  the  testa- 
tor's death.     Jenkins  v.  Briant  603 

SPECIFIC  LEGACY. 

Testator  bequeathed  7,000/.  secured  on  mort- 
gage of  an  estate  at  W.  belonging  to  R. 
T.  The  7,000/.  and  interest  were  receiv- 
ed, after  the  date  of  the  will,  by  the  Tes- 
tator's agent  on  his  account,  and,  immed- 
iately afterwards,  6,000/.  part  of  it,  was 
invested  on  another  mortgage,  and  the  re- 
mainder was  paid  into  a  bank  in  which 
the  testator  had  no  other  monies,  but  was 
afterwards  drawn  out  by  a  person  to  whom 
tlie  testator  had  given  a  cheque  for  the 
amount.  Held  that  the  legacy  was  speci- 
fic, and,  notwithstanding  the  6,000/.  re- 
mained due  on  the  second  mortgage  at  the 
testator's  death,  that  the  legacy  was  whol- 
ly adeemed.  Gardner  v  Halton  03 
See  Ademption,  1. 

SPECIFIC  PERFORMANCE. 

The  costs  of  a  suit  for  specific  performance 
against  the  infant  heir  of  the  vendor,  or- 
dered to  be  paid  out  of  the  purchase-mo- 
ney.    Pry  torch  v.  Howard  9 
See  Agreement. 

STATUTES. 
See  Construction  or  Acts  of  Parliament. 

STATUTE  OF  LIMITATIONS. 
See  Demurrer,  2. — Redemption. 

SUBPOENA. 
See  Attachment. 


SUBSTITUTIONAL  LEGACIES. 

See  Cumulative  Lbgacibs. 

Will,  21. 

SUPPLEMENTAL  BILL. 
See  Practice,  18. 

TAXATION  OF  BILL. 
See  Solicitor   and  Client. 

TENANT  FOR  LIFE. 

1.  A  mansion-house,  park,  and  pleasure 
grounds  with  certain  villas  on  the  estate, 
were  limited  in  strict  settlement ;  and  the 
trustees  were  empowered  to  grant  build- 
ing leases  of  the  settled  estates,  and,  at 
the  request  of  the  tenant  for  life,  to  pull 
down  the  manaion-house,  sell  the  materials 
and  apply  the  proceeds  in  paying  off  in- 
cumbrances on  the  estates.  The  house 
was,  accordingly,  pulled  down,  but  the 
tenant  for  life  unimpeachable  of  waste, 
was  afterwards  restrained  from  felling  the 
ornamental  timber  in  the  park  and  grounds. 
Wellesleyy.   Wellesley  497 

2.  A  tenant  for  life  of  an  undivided  share  of 
an  estate,  with  remainders  to  his  unborn 
sons  in  tail,  may  file  a  bill  for  a  partition  ; 
and  the  decree  will  be  binding  on  the  sods 
when  in  esse,     Gaskell  v.  Gaskell       643 

See  Construction,  23. 

TENANT  IN  TAIL. 

If  a  tenant  in  tail  sufifers  a  recovery,  and  de- 
clares uses  which  are  void,  he  does  not 
take  back  an  estate  tail,  but  an  estate  in 
fee.     Tanner  y.  Radford  21 

TIMBER. 
See  Waste. 

TITLE. 

Testator  by  his  will  in  his  own  handwriting, 
devised  an  estate  to  Ann  Aspinall  and  her 
heirs,  if  she  should  be  then  living,  bat,  if 
not,  then  to  her  issue  and  their  heirs.  He 
afterwards  made  a  codicil  commencing 
thus ;  **  This  is  n  codicil  to  the  last  will 
and  testament  of  me  J.  S.,  and  which  will 
I  some  time  since  made  in  my  own  hand- 
writing, and  thereby  devised  to  John  As- 
pinall as  therein  mentioned."  At  the 
dale  of  the  codicil,  Ann  Aspinall  had  a 
son  named  John.  Part  of  the  testator's 
estates  having  been  sold  in  pursuance  of  a 
direction  in  the  will,  the  purchaser  object- 
ed to  the  title  on  the  ground  that  the  re- 
ference in  the  eodicil  afrorded  strong  pre- 
sumption of  the  existence  of  a  subsequent 
will.  But,  as  the  will  contained  a  gift 
which  might  take  effect  in  favoar  of  John 
Aspinall,  the  objection  was  overruled. 
Ihwarth  and  Others  ▼.  SmUh  161 

See  Vendor  and  Purghasbr. 
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TRUST. 
See  Will,  24. 

TRUST  FOR  SEPARATE  USE. 

A  trust  for  the  separate  use  of  a  woman, 
whether  single  or  married,  is  valid.  Da- 
vies  V.  Thornycroft  420 

TRUSTEE. 

The  devisee  of  a  mortgage  is  not  a  trustee 
for  the  executors  of  the  testator  within  1 1 
G.  4   &  1  W.  4,  c.  60.     Ex  Parle  Payne 

645 

TRUSTEE    AND    CESTUI    QUE 
TRUST. 

Trustees,  who  were  direeted  to  sell  an  es- 
tate as  roon  as  conveniently  might  be  af- 
ter their  testator ^s  death,  refused,  by  the 
desire  of  one  of  the  parties  interested,  an 
offer  of  6,600/.  for  the  estate ;  but  they 
afterwards  sold  it  for  3,600/.  The  Court 
charged  them  with  the  loss,  but  gave  them 
their  costs,  as  their  conduct  had  not  been 
wilful    or  pervetse.     Taylor    t.    Tabrum 

281 

iSte Executor,  2.-Infant  Trustek.-Plain. 
TIFF. — Vendor  and  Purchaser,  3. 

USES. 
See  Tenant  jn  Tail. 

VENDOR  AND  PURCHASER. 

1.  The  donees  of  a  power  of  sale  and  ex- 
change, may  pay  money  ibr  owelty  of  ex- 
change, although  they  are  not  expressly 
authorized  so  to  do.  Bartram  v.  Which- 
cote  86 

2.  Testator  by  his  will,  in  his  own  hand- 
writing, devised  an  estate  to  Ann  Asptn- 
all  and  her  heiis,  if  she  should  be  then 
living  ;  but,  if  not,  then  to  her  issue  and 
their  heirs.  He  afterwards  made  a  codi- 
cil commencing  thus  :  **  This  is  a  codicil 
to  the  last  will  and  testament  of  me,  J.  S., 
and  which  will  I  some  time  since  made  in 
my  own  handwriting,  and  thereby  devised 
to  John  Aspinall  as  therein  mentioned." 
At  the  date  of  the  codicil,  Ann  Aspinall, 
had  a  son  named  John.  Part  of  the  tes- 
tator's estates  having  been  sold  in  pursu- 
ance of  a  direction  in  the  will,  the  purcha- 
ser objected  to  the  title  on  the  ground  that 
the  reference  in  the  codicil  afforded  strong 
presumption  of  the  existence  of  a  subse- 
quent will.     But,  as  the  will  contained  a 

fift  which  might  take  effect  in  favour  of 
ohn  Aspinall,  the  obicction  was  overrul- 
ed.   Howarih  and  Others  v.  Smith      161 

3.  Testator  devised  his  estates  to  trustees  in 
trust  to  sell,  and  declared  their  receipts  to 
be  sufficient  discharges :  and  he  directed 


his  trustees  to  complete  any  contracts,  for 
the  sale  of  his  estates,  entered  into  during 
his  lifetime,  and  remaining  incomplete  at 
his  death.  Held  that  his  executor  was 
the  proper  party  to  give  receipts  for  the 
purchase-monies  of  the  estates  contracted 
10  be  sold  by  the  testator.  Eaton  ▼. 
Sanxter  617 

4.  Notice  to  a  purchaser  of  judgments 
against  the  vendor,  whose  estate  is  limit- 
ed to  uses  to  bar  dower,  does  not  prevent 
the  purchaser  from  taking  the  estate  free 
from  the  judgments  under  an  exercise  of 
the  power  reserved  to  the  vendor.        Ibid 

See  Deed,  4. — Pbactice,  3. — Purchaser, 
2,  3. — Opening  Biddings.  Specific  Per- 
formance. 

VESTING. 
See  Construction,  19.  27. 

VOLUNTARY  DEED. 

A.  made  a  voluntary  assignment  of  a  sum  of 
money  being,  at  the  time,  indebted  to  B. 
on  balance  of  a  tunning  account.  A. 
afterwards  made  payments  to  B.,  exceed- 
ing in  amount  the  balance  due  at  the  date 
of  the  assignment ;  but  the  balance  con- 
tinually increased.  The  assignment  was 
set  aside  at  the  suit  of  B.  Whittingion 
V.  Jennings  493 

See  Escrow. — Production  of  Documents, 
2. 

WAIVER. 

See  Cox  tempt. 

WASTE. 

A  mansion-house,  park,  and  pleasure 
groun'Ss,  with  certain  villas  on  the  estate, 
were  limited  in  strict  settlement ;  and  the 
tiustees  were  empowered  to  grant  build- 
ing leases  of  the  settled  estates,  and,  at 
the  request  of  the  tenant  for  life,  to  pull 
down  the  mansion-house,  sell  the  mateiials 
and  apply  the  proceeds  in  paying  off*  in- 
cumbrances on  th^  estates.  The  house 
was,  accordingly,  pulled  down,  but  the 
tenant  for  life  unimpeachable  of  waste, 
was  afterwards  restrained  from  felling  the 
ornamental  timber  in  the  park  and  grounds. 
Weliesley  v.   WeUesley  497 

WIDOW. 

A  rent-charge  expressed  to  be  for  a  jointure, 
and  in  lieu  of  dower  and  thirds  at  com- 
mon law,  does  not  bar  the  jointress  of  her 
distributive  share  in  her  husband's  un- 
disposed-of  personal  estate.  Colleton  v. 
Garth  19 

WILFUL  DEFAULT. 
See  Executor,  2,  3. 
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WILL. 

1.  A  testator  devised  all  his  real  estates  to 
his  children  equally,  and,  afterwards,  en- 
tered into  contracts  for  the  sale  of  his  es- 
tates, but  died  before  they  were  complet- 
ed. The  purchasers  afterwards  abandon- 
ed their  contracts,  because  they  were  un- 
able to  procure  a  conveyance  from  some 
of  the  devisees  who  were  infants.  Held, 
that  though  the  contracts  were  properly 
abandoned,  the  will  was  levoked  as  to 
the  premises  therein  comprised.  TebboU 
v.  Voules  40 

2.  Testator  bequeathed  700/.  to  his  daugh- 
ter's husband,  his  executors,  &c.  in  trust 
to  pay  the  interest  to  his  daughter,  for  her 
separate  use  for  life,  and  after  her  death, 
to  such  persons  as  she  should  appoint  by 
will,  and,  in  default  of  appointment,  to 
her  personal  representatives.  The  daugh- 
ter died  without  having  made  any  appoint- 
ment. Held  that  her  next  of  kin,  to  the 
exclusion  of  her  husband,  were  entitled 
to  the  700/.     Robinson  v.  Smith  47 

3.  The  word  '*  representatives"  construed 
to  mean  **  descendants,'*  the  context  of 
the    will  requiring  it.     Styth  v.  Monro 

49 

4.  Testator  bequeathed  the  remainder  of  his 
property  to  his  sister,  A.  B.,  to  dispose  of 
amongst  her  children  as  she  might  think 
proper.  Held  that  A.  B.  took  no  interest 
in  the  residue.      Blakeney  v.  Blakeney 

62 

5.  Testatrix  devised  all  her  messuages 
situate  in  Denmark* court.  She  had  Ewe 
houses  situate  in  the  court,  and  another 
which  fronted  towards  the  Strand,  and 
formed  one  side  of  a  covered  passage 
leading  to  the  place  where  the  others  were 
situate,  and  which  had  attached  to  the 
back  of  it  an  outbuilding  abutting  on 
ground  in  Denmark-court.  Held  that  the 
Sve  houses  only  passed.     Newton  v.  Lucas 

54 

6.  A  testator,  after  giving  specific  and  pecu- 
niary legacies,  willed  that  A.  and  B. 
should  divide  equally,  any  monies  which 
might  remain  to  his  account,  after  pay- 
ment of  his  debts  and  pecuniary  legacies. 
The  testator,  at  the  date  of  his  will  and 
at  his  death,  had  money  accounts  subsist- 
ing between  him  and  his  bankers,  and 
other  persons.  Held  that  the  bequest  did 
not  pass  his  residuary  estate,  but  only  the 
balances  due  on  those  accounts,  subject  to 
the  debts  and  legacies.    Hastings  v.  Hane 

67 

7.  This  Court  is  not  bound  by  the  decision 
of  the  Ecclesiastical  Court  as  to  the  effect 
of  a  bequest.    Ihid. 

8.  A  testator  seised  of  freeholds  and  copy- 
holds in  fee,  and  leaseholds  for  lives,  de- 
vised **  all  his  real  estate  whatsoever  and 
wheresoever."    Held  that  the  copyholds 


and  leaseholds  for  lives,  as  well  as  the 
freeholds  in  fee,  passed,  notwithstanding 
some  parts  of  the  will  were  inapplicable 


to  them.     Wei  gall  v.  Brome 


99 


9.  Testator  gave  to  his  son,  in  case  he 
should  live  to  attain  21,  such  part  of  his 
real  estate,  as  his  sun  should  choose,  but 
not  exceeding  the  yearly  value  of  350/., 
and,  to  his  daughter,  such  part  of  his  real 
estate  as  should  remain  after  his  son  should 
have  made  his  choice,  or  of  the  whole  of 
his  real  estate  in  case  his  son  should  not 
live  to  choose  his  part, .  as  she  should 
choose,  but  not  exceeding  the  yearly  value 
of  360/.  Held  that  the  son  was  entitled 
to  priority  of  choice,  on  attaining  21,  and 
that  there  was  to  be  no  apportionment,  al- 
though he  might  not  leave  for  the  daugh- 
ter lands  of  the  yearly  value  of  360/. 

JBnd. 

10.  A  testator  afer  several  devises  and  be- 
quests, gave,  devised  and  bequeathed  all 
his  messuages,  chattels  real,  ready  money, 
securities  for  money,  debts,  and  personal 
estate  to  A.  and  B.,  their  heirs,  execa- 
tors,  administrators  and  assigns,  upon  cer- 
tain trusts.  Held  that  the  legal  estate  in 
the  premises  mortgaged  to  the  testator  in 
fee,  passed  to  A.  and  B.,  the  trusts  de- 
clared not  being  repugnant  to  that  con- 
struction.    MaSier  v.  Thomas  115 

11.  Testator  directed  his  real  estates  to  be 
settled  on  certain  persons  in  strict  settle- 
ment, and  that  there  should  be  inserted 
in  the  settlement  so  to  be  made,  powers  of 
leasing,  sale,  partition,  and  exchange. 
**  And  my  will  is  that,  in  such  intended 
settlement,  shall  be  inserted  all  such  other 
proper  and  reasonable  powers  as  are 
usually  inserted  in  settlements  of  the  like 
nature."  Held  that  a  power  to  appoint 
new  trustees,  was  a  proper  and  reason- 
able power  to  be  inserted  in  the  settlement. 
lAndow  V.  Fleetwood  152 

12.  Testatrix  directed  the  interest  of  her  re- 
siduary estate  to  be  applied  in  defraying 
the  expenses  of  the  education  of  her 
nephews  Greorge  and  Charles,  and  the 
principal  to  be  applied  either  in  binding 
them  apprentices  at  the  age  of  14,  or  to 
be  reserved  till  they  attained  21,  to  com- 
mence business.  *^  In  the  event  of  George 
and  Charles  (both  or  either  of  them)  t^- 
ing  settled  before  this  will  comes  in  force, 
I  provide  that  the  next  boy  (James  or 
Henry)  have  the  benefit,  and  so  on." 
George  and  Charles  survived  the  testatrix, 
but  died  under  21.  Held  that  James  and 
Hen ry  were  entitled  to  the  residue.  Prest  • 
%Dich  V.  Chroombridse  171 

13.  Testator  directed  his  trustees  to  sell 
his  real  and  personal  estate,  and  to  apply 
the  produce  in  paying  bis  debts,  and  the 
legacies  thereinafter  given.  The  testator 
afterwards  gave  legacies  by  codicils,  one 
of  which  was  duly  attested.    Held  that 
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only  the  legacies  in  Oie  will  were  peyable 
oQt  of  the  reel  estate.    8irnng  t.  Ingram 

197 

14.  Testator  after  directing  all  his  debts  to 
be  fully  paid,  devised  his  real  estates  to 
different  persons,  and  charged  certain  of 
them  with  specific  sams.  Held  that  those 
estatee,  as  well  as  the  others,  were  charged 
with  the  debts.     Taylor  ▼.  Taylor    246 

16.  Testator  beqaeathed  a  sum  of  6,000/. 
in  trust  for  his  daughter  for  life,  *'  and, 
on  her  decease,  I  eive  the  said  6,000/.  to 
the  childreD,  or  their  deecendants,  of  T. 
F.  in  such  proportions  to  each  as  my  daugh- 
ter may  direct.*'  The  daughter  died 
without  having  made  any  appointment. 
Held  that  the  children  of  T.  P.  were  en- 
titled to  the  fond,  to  the  esiclusion  of 
their  issue.     Joyces  v.  Thrin  255 

16.  Testatrix  gave  a  weekly  som  to  A.  for 
his  life  or  until  he  should  attempt  to  as- 
sign, &c.  the  same,  and  she  directed  a 
sum  of  stock  to  be  set  apart  to  answer 
the  payments;  and  she  gave  to  A.  the 
power  of  leaving  the  stock,  aAer  the  pay- 
ments to  him  shouki  cease,  to  and  for  the 
benefit  of  his  wife  and  children,  as  he 
should  by  will,  duly  executed  ,  give  and 
bequeath  the  same.  A.  died  having 
made  an  invalid  appointment  of  the  stock. 
Held  that  there  was  an  implied  gift  to  his 
wife  and  children  in  default  of  appoint- 
ment.    Brown  v.  Pocock  257 

17.  Testator  gave  a  sum  of  stock  to  bis  wife, 
for  life,  and  after  her  death  to  his  sons 
and  daughter  ;  and  he  directed  the  inter- 
est of  his  daughter's  share  to  be  paid  to 
her  for  her  separate  use,  for  life,  and,  at 
her    decease    the    capital  to  be   divided 
amongst  such  children  as  she  should  have 
living  at  his  decease ;  the    shares  of  sons 
to  be  paid  at  21,  and    of  daughters  at  21 
or   marriage,   provided  their  mother  was 
then  dead,  otherwise,  her  children's  shares 
were  not  to  be  paid  to  them  until  her  de- 
cease :  but  if  the   testator's  daughter  had 
so   children   living?  at    her  decease,  her 
share  was  to  ^     ftqv  uily  divided  aintmgst 
such  of  bis  sons  a>  hiu>u]d  be  then  living  : 
and  if  any  of  his  said  sons  and  daughter 
should   die  before  his  wife,  and  without 
leaving  issue,  their  shares  were  to  be  di- 
vided among  his  other    children.     Held 
that  the  daughter's  children  living  at  the 
testator's   death,  took  absolute  vested  in- 
terest  at  21,  though  their   metlier    was 
still  living  ;  and   that  her  interest  in   the 
share  of  one  of  the  testator's  sons   who 
died  in  the  lifetime  of  his  widow,  was  not 
subject  to  the  same  trusts  as  her  original 
share,  but  vested  in  her  absolutely.     Gtb- 
bans  V.  Langdon  260 

18.  Testator  devised  his  estates  to  trustees, 
in  trust  to  pay  out  of  the  rents,  300/.  a  year 
for  the  mamtenance  of  his  son's  children 
and  to  pay  the  surplus  rents  to  his  son  du- 
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ring  his  Ufe,  for  the  munteoftooe  of  him- 
self end  his  family,  but  ao  as  be  ahould 
not  have  any  power  to  charge  or  alienate 
the  same  :  provkied  that,  if  his  son 
should  io  any  manner  impede  or  frustrate 
the  trusts  of  the  will,  then  the  surplus 
rents  should  be  paid  no  longer  to  him,  but 
should  be  accumulated  by  Uie  trustees  for 
the  benefit  of  the  son  *s  children.  The  son 
conveyed  his  interest  under  the  will  to 
trustees  forhis  creditors.  Held  that,  there 
upon  the  trust  for  accumulation  took  effect, 
i^esv.  Lewes  304 

19.  Teatator  devised  ao  estate  to  trustees, 
in  trust  for  R.  T.,  for  life,  and  after  the 
death  of  R.  T.,  in  trust  to  convey  the 
esute  unto,  between  or  anmngest  all  and 
every  and  such  one  or  more  of  the  child 
or  children  of  R.  T.,  who  should  be  living 
at  his  decease,  and  the  issue  of  such  of 
them  as  should  be  then  dead  leaving  issue, 
such  issue  to  take  between  or  amongst 
them  the  share  which  their  parent  or  pa- 
rents would  have  been  entitled  to  if  then 
living.  R.  T.  survived  the  testator,  and 
died  leaving  seveial  children  and  the  issue 
of  another  child,  who  was  dead  at  the 
date  of  the  will.  Held  that  such  issue 
were  entitled  to  take,  amongst  them,  an 
equal  share  of  the  estate  with  the  survi- 
ving children.     Tyihtrleigh  v.  Harbin  329 

20.  .Testator,  by  his  will,  gave  an  annuity, 
to  his  daughter,  out  of  certain  estates,  for 
her  separate  use.  By  a  codicil,  he  gave  her 
a  life  estate,  for  her  separate  use,  in  the 
same  estates.  Held  that  the  daughter 
was  entitled  to  the  life  estate  only. 
Graces  v.  Htcks  391 

21.  Testator  charged  his  estates  with  an 
annuity  in  favour  of  his  wife,  and,  sub- 
ject thereto,  he  devised  the  estates  in  strict 
settlement.  Afterwards,  by  hia  will  and 
codicils,  he  charged  the  estates  with  sev- 
eral other  annuities  to  his  wife  and  other 
persons.  Held  that  the  first-mentioned 
annuity  was  the  ptiraary  charge  on  the 
estiites.  Ikid. 

22.  Testator  devised  an  estate  to  his  daugh- 
ter for  life,  with  remainder  to  her  husband 
for  life,  and  chfurged  other  estates  with 
the  payment  of  an  annuity  to  his  daugh- 
ter, and,  after  her  death,  with  the  pay- 
ment of  an  annuity  to  her  husband,  lie 
I  hen  made  a  codicil  which,  in  effect,  re- 
voked the  husband*s  life  estate  in  remain- 
der. Uy  a  subsequent  codicil,  he  gave, 
to  the  husband,  a  life  estate  in  possession 
in  tbe  first  estate,  and  also  an  annuity  in 
possession,  to  th'e  same  amount  and  charg- 
ed upon  the  same  estates  as  the  former 
annuity.  Held  that  the  second  annuity 
was  substituted  for  the  first.  lifid. 

23.  Testator  gave  the  interest  of  a  fund  to 
his  wife  for  life,  and  after  her  death,  to 
such  of  his  four  daughters  as  should  be 
then  living,  in  equal  shares,  during  their 
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respective  liveB  ;  aod  from  and  after  the 
eeveral  deceases  of  his  four  daoghlers,  he 
gave  one*fourth  of  the  capital  to  their  re- 
spective children.  One  of  the  daughters 
died  before  the  widow,  leaving  c  child. 
Held  that  the  child  became  entitled,  on 
the  widow's  death,  to  have  one-fourth  of 
the  capital  transferred  to  her.  Woodstock 
V.  Shillito  416 

24.  Testator  bequeathed  5,000/.,  to  A.  if  he 
attained  21,  but  if  he  should  not  attain 
that  age  or  die  without  leaving  issue  male, 
then  over.  Held  that  the  5,000/.  vested 
absolutely,  in  A.  on  his  attaining  21. 
MyUon  V.  Boodle  457 

25.  Testator  bequeathed  the  whole  of  his 
property  to  his  wife,  for  her  life,  and  di- 
rected that,  upon  her  death,  one-third 
should  devolve  on  his  daughter,  and  that 
the  other  two- thirds  should  be  at  the  sole 
and  entire  disposal  of  his  wife,  trusting 
that  should  she  not  marry  again  and  have 
other  children,  her  affection  fbr  her  daugh- 
ter would  induce  her  to  make  the  daugh- 
ter her  principal  heir.  The  widow  died 
unmarried.  Held  that  she  took  an  abso- 
lute interest  in  the  two-thirds  under  the 
will.    Hoy  v.  Master  568 

26.  Testator  gave  his  residuaty  estate  to 
trustees  in  trust  for  his  sisters'  younger 
children  equally,  and  to  vest  in  them  at 


the  usual  periods;  and  he  directed  his 
trustees,  during  the  minorities  of  the  chil- 
dren, to  pay  the  interest  of  their  shares 
to  his  sisters,  or  to  the  guardians  of  the 
children,  to  he  applied  for  their  mainte- 
nance and  education.  Held  that  the  sis- 
ters were  entitled  to  receive  the  interest 
of  their  children's  shares  daring  the  mi- 
norities of  their  children.  Berkeley  t. 
Swinburne  613 

<8!ee  Construction,  11,  12,  20.  22. — ^Hkib. 
•—Remotsness.— Residuary  Bequest. — 
Vendor  and  Purchabbr,  2. 

WITNESS. 

1.  Liberty  given  to  the  plaintiff  to  re>ezam- 
ine  one  of  his  witnesses  to  part  of  an  in- 
terrogatory as  to  which  the  examiner  had 
omitted  to  take  down  the  deposition. 
Bridge  v.  Bridge  352 

2.  Leave  given  to  plaintiff,  before  answer, 
to  sue  out  a  commission  in  a  suit  to  perpet- 
uate testimony,  the  defendant  having  l»eeo 
attached  and  still  refusing  to  answer. 
Lancaster  v.  Lancaster  430 

YEARLY  RESTS. 

See  Account,  2. 
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